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ABSTRACT 

Women' s roles as citizens in the constitutional arena have often been overlooked 
in Canada. This study provides a longitudinal apalysis of some of the ways in which 
Anglophone, Aboriginal and Franco-Quebec women defined their citizenship since the 
mm of the century, leading up to and including their engagement with the Canadian 
Constitution in 1980-81. Through a comparative examination of the goals of the 
Aboriginal, Franco-Quebec and Anglophone women's movements, it examines how 
women's sedgendered and nationdia identities influenced their constitutionai interests. 
Focusing on the events of the February 14, 1981 Ad Hoc Conference on Women and the 
Constitution, it explores how women re-defined aaditional notions of who constitutes a 
"citizen" and what citizenship issues are allowed to be raised on the ~0nst i~ iond  agenda. 
Moreover, this research anaiyzes women' s concerns about the process and substance of 
the constitutional amendments, to demonstrate that "women's interem" were more 
complex and controversial than first thought . 
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INTRODUCTION 

1 ves of 

This thesis is a study of the mobilization of women in 1980 and 1981, leading up 

to and including the February, 1981 Ad Hoc Conference on Women and the Constitution, 

a period when the country was engulfed in debates about the entrenchment of a Chaner 

of Rights and Freedoms, and the pamation of the Canadian Constitution. In this study, 

I examine the constitutional goals of the Anglophone women's movement and, more 

briefly, the goals of the Aboriginal and Franco-Quebec women's movements. My main 

intent in this thesis is to illustrate that, for the first time in Caaadian history, significant 

numbers of women viewed the Constitution as a usehi vehicle for creating a more 

egalitarian society. In particular, women sought to influence the formation of the 

Constitution in order to mate an ideal of citizenship which incorporated both formal and 

substantive concepts of equality. Their citizenship goals illustrate a concern for the 

protection of democratk rights and for the inclusion of women in democratic processes. 

My second goal in this study is to illustrate that women's visions of an egalitarian 

society, and the way in which the Constitution could be used to achieve those ideals, 

were influenceci by their national affiliations. The issues formed as "constitutional" in 

each of the Anglophone, Franco-Quebec and Aboriginal women's movements were 

motivated by a combination of both their national and sedgendered ciiaracteristics. The 

nationaiism of many in the Franco-Quebec women's movement propelled their desire for 

constitutionai recognition of Quebec's status as a distinct society, and kept hem "out" of 



the Charter debates occumng in the rest of Canada. Aboriginal women's constitutional 

claims illustrate a d e m d  for recognition of the inherent right of Aboriginal self- 

goveniment. as well as for sex equality of Aboriginal women. Unlike the nationalisms 

of both the Abonginal and Franco-Quebec women's movements, however, the influence 

of pan-Caoadian nationalism on the constitutional goals of the Anglophone women's 

movement was more obscure. It was evident, bowever, in their orientation to the federal 

smte during 1980-8 1, in îheir support for Canada-wide, Charter equality guarantees, and 

in their inability to acknow ledge, or understand, the different nationalist concerns of 

Abonginal and FranceQuebec women. 

My third goal in this study is to demonstrate that within two of these movements, 

women differed on the methods of achieving their constitutional citizenship goals. The 

Anglophone women's movement, which dominated the constitutional agenda at that time, 

experienced internai contlict over the issue of democratic process; in particular, about the 

prccess of constitutional renewal and the usefulness of a C ï r  of Rights and the legal 

approach to funhering progressive social change. The majority of women in the 

Aborigiaal women's movement supported the collective right of Aboriginal self- 

goverment, however, conflict developed over how the rights of Aboriginal women could 

be protected within Aboriginal nations. 

The Ad Hoc Conference on Women and the Constitution, held on St. Valentine's 

Day, 1981, was one of the pivotal moments in the development of women's constitutional 

citizenship in Canada. That day. for the first time in Canadian history, Anglophone, 

Francophone and Aboriginal women from various regions of Canada met to discuss, 



debate and solidiq their connitutional concem; thus, the events of the Conference 

illustrate many of the goals and dynamics of the larger Caaadian society at that tirne.' 

By ewnining the events of the Conference, 1 will define the complex citizenship goals 

of Anglophone, Abonginai and Franco-Quebec women's rnovements vis à vis the 

Constitution; f i e rmore ,  1 will illustrate how the goals of the Anglophone women's 

movement came to dominate the feminist constitutional project. In doing so, 1 will 

demonstrate that, in 1981, many wornen chose to engage with the Constitution as a way 

to anain the equality of cihnship which had previously not been aaained through social, 

economic and legal sauggles. 

II 
. . vw-c- 

In general, this mdy grew out of my combined interem in feminia acàvism and 

in constitutionai politics in Canada. M y  feminia beliefs and practices can be categorized 

as what Angela Miles had called "integrative ferniniun", which "welcomes the 

tremendous variety of participants, activities and thinking in the current movement and 

takes relatively non-sectarian positions.. . [and which] welcomes[s] diversity and debate 

as important conmbutions to growth and development" (in Vickers et al. 1993: 23). In 

other words, 1 do not define myself through the traditional feminia categones - socialist, 

radical, or liberal -althou& my work is influenced by al1 of them. as well as by the 

1 The Francophone women in attendance at the Conference were mainiy from 
outside of Quebec; few members of the Fraaco~Quebec women's movement 
attended. The reasons and effects of their absence are d i r u d  in later chapters. 



ideas of lesbian ferninias, wornen with disabilities, women of colour, Aboriginal women 

and Francophone women. As a wnsequence, 1 reject the ability of one "grand theory" 

to explain or funher feminist struggles; instead, 1 prefer to draw from many approaches 

in order to create a more inclusive ferninia praxis. 

My interest in women and constitutional issues was piqued by a variety of 

persona1 and academic experiences. As an assistant to a Member of Parliament during the 

Charlottetown Accord debates in 1992,I was deeply moved by the passion and conviction 

with which Canadians debated the future of their nation(s). The divergences in 

constitutional opinions which 1 saw among women brought me to the realization that 

factors such as national affiliation, class, race, regional affiliation, and political belief 

infiuenced their perspectives as much as, or perhaps more than, their feminist, or women- 

centred, convictions. When 1 returned to university to begin my Master's degree, 1 found 

that by studying constitutional issues I couid combine my interests in politics, law, and 

feminist theory . I also realized that, even today , constitutional politics is still very much 

esteemed as the apex of white, male political participation, and that issues which are 

constructed as "constitutional" are narrowly defimd through a patnarchal, white, able- 

bodied, heterosexual lem. For these reasons, 1 chose to explore wornen' s constitutional 

involvement in 1980-8 1, a period when women first began developing constitutionai 

interests on a large scaie. In doing so, 1 hope to expand the work which has been done 

on this era, which 1 find has been only cursory, or in some cases incomplete, in that it 

only examines the Anglophone women' s movement. 

The m m  comprehensive documentation of the 1980-81 women's lobby was 



performed by joudis t  Penney Kome (1983), who usefully "maps" Anglophone ferninia 

activity in relation to the Chaner, but dœs not provide much in the way of analyücal 

content. As well, political scientia Sandra Burt has analyzed the Anglophone wornen's 

lobby from a framework of interest group activity (1983) and has begun to evaluate the 

effectiveness of the lobby in terms of securing equaiity rights in the Charter (1988). 

Chaviva Hôsek (1 983) provides an historical examination of this period, highlighting the 

rnarginalization f& by Anglophone women from the male world of constitution-makers 

and "experts", as they attempted to influence the w ~ t u t i o n a l  process. Although useful 

in many aspects. these works do not address the margindization of Francophone or 

Aborigiaal women's movements within the mainsneam women's lobby, nor do they 

examine in any great detail the stmggles within the majoritarian Anglophone women's 

movement concerning the Charter and the wnstitutional-renewal process. 

MainStream political analyses of the 1980-81 constitutional debates have either 

ignored women' s participation and concems (Russell, 1983; Axworthy , l98Q, glossed 

over their participation (Sheppbard and Valpy , l982), or acknowledged their political 

participation only in relation to Charter rights (Cairns, 199 1 ; Knopff and Morton, 1992). 

Some who view women's constitutionai involvement only in ternis of Charter rights, see 

women pejomively as a "speciai interest group" who have since monopolued this 

element of the Constitution (Knopff and Morton, 1992), rather than as citizens who 

constitute over half of the Canadian population and hold legitimate citizenship concem. 

Others, such as law professor Michael Mandel (1994) and political scientia Richard 

Sigurdson (1 993), briefly acknowledge Anglophone women' s concerns about the Charter, 



but provide little insight into how these concems emerged and were formulated. 

Politicai scientist Alan Cairns illustrates the importance that has been placed on 

the Canadian Constitution when he argues that, "[c]onstitutiooal politics is the mpreme 

vehicle by which we define ourselves as a people, decide which of Our present identities 

we should foster and which ignore, and rearrange the rights and duties of citizen 

membership" (in Kaplan, 1993). In other words, the Constitution represents one of the 

fundamental ways in which we recognize who, and what, is important to the functioning 

of this country. My research will show that through the Constitution, women challenged 

the premi se of who constinites a citizen, how citizens influence decision-making processes 

in society , and what issues are allowed to be raised on the public agenda. My purpose 

in this snidy is not to evaluate what women did or did not achieve by their politicai 

mobilizition around the Constitution in 1980-81. Moa of the objectives women raiseci 

in this pend did not in fact get embodied in the Constitution. Nevertheless, by 

examining the concems raised at the 1981 Ad Hoc Conference on Women and the 

Constitution, and in the surrounding social context, I will illustrate that women's 

constitutionai involvement and concems were 1) broader in scope than has ben  

documentmi; 2) more wmplex and wntrovenial than has been documented, and; 3) more 

challenging to the constitutionai status quo than has previously been documented. Oniy 

by creating a more complex picture of women's constitutional involvernent can we begin 

to conceptualize the depth and breadth of women's emerging citizenship concems. 



III 

My study has been informed by four primary sources: audio tapes recorded at the 

1981 Ad Hoc Conference on Women and the Constitution; National Film Board films 

taken of the Conference; i n t e ~ e w s  1 conducted with women who attended the 

Conference', and; articles from feminia and mainsneam periodimls and newspapers. 

From the audio tapes, housed at the Canadian Women' s Archives at the University of 

Ottawa, 1 aanscribed, often verbatim, the issues raised by a variety of women from 

across Canada with respect to both the proposed Charter and the Constitution as a whole. 

The drawback to rhis approach was, however, that it was often difficult to dimnguish 

who the speakers were. My fortuitous "finding" of the visual materiai was an almost 

coincidenral happening. The films taken of the Conference by Studio D of the National 

Film Board were unedited, and therefore not in the public domain. In June. 1995, at the 

annuai generd meeting of the National Action Cornmittee on the Status of Women, 1 had 

the good fortune to meet G i ~ y  Stikeman, a senior producer with the then-operationai 

Studio D, who informed me that dl of the film material was collecting dust in her 

Montreal office. With Ginny's help, the films were shipped to Onawa and through the 

generous assistance of members of Carleton University's Film Studies Depai-tment, 1 was 

able to view them on a Steinbeck editing table. The many hours of recorded film 

provided me with an indepth perspective of the Conference's occurrences and, with some 

assimce from Ji11 Vickers, who attended the Ad Hoc Conference, 1 was able to identiQ 

2 The exception to this is an interview conducted with Micheline de Seve, a 
francophone feminia from Quebec, who did not attend the Conference. 



many of the women in attendance and connect them to specific positions on issues. 

My intenriews for this study were conducted with eleven women of various 

partisan and feminist perspectives.' 1 chose to i n t e ~ e w  women who I knew were active 

at the Conference or in various women's groups at that time. Pr imdy ,  1 was interested 

in the perspectives of sociaiist feminists, consemative feminists, liberal feminists, ferninist 

lawyers, Franco-Quebec feminists and Aborigiaal women. The majority of my interviews 

were conducted in person in Toronto and Ottawa. Those interviewed were: Doris 

Anderson, then President of the Canadiaa Advisory Council on the Status of Women; 

Lynn McDonald, then President of the Nationai Action Committee on the Status of 

Women (NAC), and a vocal opponent of entrenching a Charter of Rights; Rosemary 

Billings, then an executive member of NAC and Conference organizer (or Ad Hocker); 

Carolyn Egan, a socialist ferninia and then a principle organizer of Toronto's 

Intemational Women's Day Committee; Margaret Fem, then President of the 

Saskatchewan Advisory Council on the Status of Women and provincial New Democrat 

mernber; Flora McDonald, then a Consemative Member of Parliament who provided 

assistance to the Conference organizers; Marilou McPhedran, a feminist lawyer and the 

"link" between the Ottawa and Toronto Conference organizing cornmittees; Linda Nye, 

a Conference organizer 

Pat Hacker, an Ottawa 

from Toronto and thea Co-Chair of Women for Political Action; 

Conference organizer and then Executive Director of Women's 

3 Due to circumstances, one of these "interviews" was actuaily a questionnaire. 
Lynn McDonald was conducting research overseas and was unable to engage in 
an actuai interview; she did, however, fil1 out a questionnaire concerning her 
participation in the 1980-81 lobby. 



Career Counselling Services: Tamra Thomson, a member of the Nationai Association of 

Women and the Law, and then an articling law student; and Micheline de Sève, a 

Francophone feminia then active in the Quebec women's movement. 1 was, however, 

unable to secure interviews with Aboriginal women activists. 1 wi11 not try to "explain" 

the reasons why 1 was not granted interviews by Aboriginal women, because 1 would 

probably not do them justice. Innead, I think the words of Aboriginal lawyer Patricia 

Monture-Angus can illustrate some of their concerns: 

The way in which the aspirations of Abonginal women are often characterized in 
academic literature, including feminist writing , is often problematic.. . many 
Aboriginal women do not have access to this literature and are often unaware of 
how they are talked about.. . [tlhe result is that academic writing on Aboriginal 
women fails to reach people in many wmmunities and an important function of 
accountability is lost.. .Non-Aboriginal academics would do better to pursue their 
own historical responsibilities rather than continuing try to explain Aboriginal 
women's aspirations today (1995: 175-177). 

1 respect and understand the decisions taken by Abonginal women wt to discuss their 

experiences with me; that is, 1 understand as much as is possible from my perspective as 

a member of the majority white culture. I was, nevertheless, very forninate that members 

of the Native Women's Association of Canada national office allowed me to peruse the 

historical files housed in their attic. Their assistance gready enhanced my research and 

for that 1 am gratefui. 

Although the set of women selected for this study was diverse in partisan and 

ideological terms, in another sense it was relatively homogeneous, given the 

predominance of white, middle to upper class women who were then active in the 



majoritarian Anglophone and Francophone women's m~vements.~ With the exception 

of one, al1 of the women interviewai were Anglophone feminists. Funhermore, the 

majority of the women were Ontaric+based, with the exception of one Saskatchewan 

resident, and one Quebec resident. As a result, the homogeneity of my inteniew group 

does not allow me to make large genedizations; however, the limitations of time and 

rnoney inherent in a Master's thesis prohibited me from garnering a larger sample.' 

To determine the constitutionai concerns of women, my primary research also 

involved a search of many Anglophone, Aboriginal and Franco-Quebec women's 

journals, newspapers and newsletten in Canada between the years 197% lW6,  as well 

as a mdy of the mainstream Anglophone press during 1980-81.' Although the 

Anglophone feminia press did provide me with some insight into women's constitutional 

concems, 1 found that the Anglophone mainstream and feminist press mainly focused on 

4 In using the term "women's movementsw 1 include not ooly ferninia 
organizations, but dso women who were actively fuahering sex equality goals in 
politic. parties and in the federal and provincial bureaucraties. 

s It is my intention, nevenheless, to continue this work in a Ph.D. program, at 
which time I will be able to consauct a more representative sample. 

6 Sources for articles from the Anglophone ferninia press included: Kinesis, 
Broadside, Hen'zons, Atlonris, Heubhharing, Resmtces for Fem'nist Research, 
CoI1Qlji'an Woman SnrrSes, Feminist Acrion. NAC Newsletters, Ciry W o m  
Muga&e, HomemQken Mag~p*ne, CRIAW Newslettea, National Association of 
Women and the Law Newslmers, Hysteria, Branching Out, and Upstremn; Native 
press inciuded Wndspeakerr, Ontario Indion, and Indian Rights for Indian Women 
Newsletten; Francophone press iocluded La Fédération des Femmes du Québec 
Bulletin Petite Press, Femmes d 'Ac~~on,  ka Vïe en Rose, La Gazme des Femmes 
and Commutrcmmutrcqu 'elles. 

.7 The mainmeam Anglophone press anaiyzed include the Globe and Md, the 
Wimpeg Free R a s ,  the Gdgury Herald, the Onaw Citizen, the Vancouver Sun, 
and MmLean 's Magazine. 



the controversy which erupted after the resignation of Doris Anderson from the 

Presidency of the Canadian Advisory Council on the Stanis of Women (CACSW) in late 

January, 1981.' From these articles I drew thne observations about the Anglophone 

women's movement: women did not believe that the formai political institutions 

sufficiently represented their interem; women questioned the institutionai role played by 

the CACSW as a mediator of feminist-state relations, and; regardless of their skepticism, 

women were nevenheless willing to work with the federal state to further their sex 

equality goals. The articles were useful, therefore, in helping me to define the social 

context in which the Ad Hoc Conference evotved. 

In my analysis of the Francophone women's press, 1 found t h z  there was M e ,  

if any, reference to the Canadian Constitution after the Quebec referendum in May, 1980; 

furthemore, there was ody one reference made to the Canadian Charter of Rights and 

Freed~ms.~ This analysis reinforces my argument that the majority in the Francophone 

women's movement in Quebec chose not to engage with Anglophone women's struggles 

to influence the creation of the C h a r  of Rights. 

Finally, 1 examineci the bnefs and presentations made by many women's groups 

to the 1980-8 1 Special Joint Cornmittee on the Constitution of Canada, and the archivai 

a Anderson' s resignation resulted from the C ACS W Executive ' s decision to cancel 
the original wnference, and led to the establishment of the Ad Hoc Cornmittee 
on Women and the Constitution, who then organwd the St. Valentine's Day 
Conference. On the second &y of the Conference, February 15, women met to 
discuss the future and desired role of the CACSW. The evenu of the second &y, 
nevenheless, are beyond the purview of my anaiysis. 

9 See "Les Quebkoises et la constitutionw in Lu Gazette des Femmes, Vol. 2, No. 
7, Febniary 1981, where Clain Bonenfànt, then President of the Conseil du Statut 
de la femme du Quebec, critiques the proposed Charter. 



rnaterial of the federal New Democrat and Progressive Conservative women's caucuses 

housed at the National Archives. 1 also aoalyzed many of the briefs presented by 

women's groups to the 1985 Subcommittee on Equality Rights, established by the federal 

government to evaluate the compatibility of federal leglislation with Section 15 of the 

Chaner. Secondary material for this thesis was drawn from a variety of legal, politid. 

feminist, Aboriginal and sociological theorists and writen, in order to mate a framework 

for understanding my primary materials. 

In reseârching "social" movements, 1 believe that researchers have an ethicai 

responsibility to examine the practical implications and effects of their work on the people 

involved in movement activities. One of the predorniaant ethicai questions 1 faced in 

conducting this research was: what will the effects of reveding conflict within women' s 

movements in Canada mean for the movement as a whole? In panicular, because my 

research, in part, is a critical historical examination of the Anglophone women's 

movement, I am faced with the possibility that my research may be used by mi-feminists 

' V n  using the phrase "women's movernents in Canada" 1 am incorporating four 
main elements: the Aboriginal women' s movement, the Anglophone women' s 
movement, the Franco-Quebec wornen's movement, and a fourth, though largely 
articifïai element, composed mainly of lesbian women, women of colour, 
immigrant women, women with disabilities, and francophone women outside 
Quebec. In using this phrase, 1 acknowledge that each of the first three named 
elements (Aboriginal, Anglophone and Fran-Quebec) often operate independent 
of one another, in different cultural contexts, and Mth often very different 
equality goals. Because these movements often coalition on particular issues, and 
shan many interests in common, however, 1 believe that together they can be seen 
as elements of a broader "movement" of women in Canada. 



and male constitutionai "experts" to de-legitimize women' s constitutional concerns on the 

spurious grounds that "women" did no? agree. 1 believe, nevertheless, that it is rny 

responsibility to examine these wnflicts in order to help the movement mature. Some of 

my findings indicate the concems of Franco-Quebec, Aboriginal and minonty women 

were very marginaiized at that time by the Anglophone women's movement-findings 

which are neither ww,  nor nirprising. By wnducting research which expands the 

parameters of our knowledge of women's connitutional involvement, and by seeking out 

points of conflict between diverse women, 1 hope to ennch our constitutional history and 

to deconsauct the myth of ferninia solidarity. Only by examining the pas, "warts" and 

d l ,  can we develop strategies for social change which encompass diversity. 

A second implication of this research is the possible, and much needed, 

contribution to " bridge-building " benveen nations, ideological perspectives, and 

generations of women in Cana&. This thesis is intended to describe and analyze 

women's differentiated constitutional positions, some of which are influenced by 

natiooalia concems, some by partisan and ideological concem. and some by both. In 

doing so, 1 hope to create a better understanding of the relationships among ferninia or 

women-centred concem and other aspects of women's identities in the constitutional 

arena. 

As 1 discovered in rny i n t e ~ e w s ,  many women who have been actively involved 

in ferninia or women-cenaed organinng for a number of years larnent what they perceive 

as the disinterest in, or ignorance of ferninia histories by women of my age group. 1 

believe these concerns reflect the belief rhat we need to build "intergenerational bridges" 



to ensure the continuation of progressive social change for women, a project of pamcular 

importance in light of the "new right" backlash against feminism. 1 h o p  this thesis can 

contribute to the building of those bridges, and to illustrate that many women of my 

generation do not feel that "the batties are already won". 

v 

The histories of women's citizenship in Canada are differentiated - both in terms 

of the rights bestowed upon women, and the citizenship goals which women defined for 

diemselves. In chapter one 1 oudine some of the cibnship struggles faced by women 

of Francophone, Anglophone and Abonginai culhues in Canada. Using conceptual 

frameworks borrowed from the disciplines of law, political science, sociology , and from 

the interdisciplinary work of ferninia and abonginai writen, 1 explore the meaning of 

citizenship as it has applied to, and been applied by women in Canada. I also illustrate 

how women became interested in the Canadian Constitution as a tool for defining and 

expanding their citizenship. 

In chapter two, 1 examine the concerns of women at the 1981 Ad Hoc Conference 

on Women and the Constitution, and argue that women's interests included not only 

securing democratic rights, but also establishing representative, democratic processes, in 

both the constitutional arena and the larger legal and poiitical realms. 1 also illusvate that 

the women's strategies for ensuring representative democratic processes were the subject 

of intense debate dong ideological and partisan cleavages. 

In chapter three, 1 present an analysis of some of the civil and social rights which 



women raised at the Conference. and which they wanted inwrporated into the Canaditzn 

Chorter of Rights and Freedoms. In particular, 1 argue that their claims challenged 

Canada to have the Constitution acknowledge women's sedgendered identities. 1 also 

explore why the citUenship claims of Aboriginal women (who were present at the 

Conference) and Franco-Quebec women (who were not present at the Conference) were 

not understood by the rnajority of the Anglophone women's movement as relevant to the 

ferninia constitutionai project. 

In my conclusion. 1 outline the ways in which women's challenges to the 

Constitution expand the definition of citizenship in Canada, and provide an o v e ~ e w  of 

the findings of this study. Moreover, 1 alx, theorize about the direction which feminist 

concepts of citwnship can begin to expand. 



CHAPTER ONE 

WOMEN'S DIFFERENTIATEiD CITIZENSHIP IN CANADA PRIOR TO 1981 

1 

Women's definitions of citizeaship in Cana& have changed over time, and have 

been influenced by their national andor culnual affiliations. The late sociologia T. H. 

Marshall outlined three main classifications to describe the evolution of cihnship (civil, 

politicai, and social rights) which 1 will use to "categorize" the development of women's 

citizenship in Canada. 1 will aiso show, however, that Marshall ' s historical timelines for 

the development of citizenship, as well as his understanding of citizenship "issuesw, do 

not explain women's differentiated experiences. 1 will demonstrate that women fira 

sought, and achieved, political rigbts, and then began attaining civil and social rights; 

furthemore, 1 will argue that these rights were attained at different tirnes by Anglophone, 

Aboriginal and FrancuQuebec women. 1 will briefly analyze women's citizenship goals 

pnor to the 1970s, and then will examine in more depth the events in the 1970s which 

led women to dernaad constitutional recognition of their citizenrhip. 1 will also argue that 

women's rnarginalization from the Charter-making process in 1980 Ied to the mobilization 

of many in the Anglophone and Aboriginal women's movements. Women in these two 

movements chose to engage with the Constitution as a way to ensure the substantive 

recognition of their civil, politicai and socid rights. Before discussing the history of 

women's citizenship, however, 1 will fim define the relationships among the Anglophone, 



Abonginal and FranwQuebec women's movements in Canada-three of the main 

elements of a brœder movement of women in Canada. 

I 
. . own's Acgmsm 

The ways in which citizenship affects women, and the cituenship goals women 

ernbrace are very much defined by their cultural and identity memberships. Following the 

work of political scientia Ji11 Vicken (1993), 1 argue that the women's movement in 

Canada is composai of four main elemem: Anglophone, Franco-Quebec, Aboriginal 

women and a fourth (though largely artificial) category. wnsisting mainly of 

"francophones outside of Quebec, immigrant and racial minority women, lesbians and 

women with disabilities" (1993: 264). In wntrast to Vickers' categorization, however, 

1 argue that the organizing efforts of Anglophone, Franco-Quebec and Aboriginal wornen 

can be conceptudized as individual movements within the larger Canadian movement, due 

to the fact that each okn operates in a particular cultural milieu, and often have equality 

goals specific to that cultural context. The Anglophone women's movement, whose 

interactions with the state are directed mainly towards the federal goveniment, and the 

Francophone women's movement in Quebec, whose interactions with the state are mainly 

directed towards the Quebec government, wnstitute the two majoritarian elements of 

women's activism in Canada. Below, Ji11 Vickers defines each, and elaborates on the 

Each is a majority position in reiation to " its" state and has more power than the 
minority elements with which it interacts. Majoritarian elements represent women 
of cultures which are dominant within their state, aldiough Quebec Fmcophoms 
are in a minority relationship vis-&-vis the AngbCanadian element, and English 



Canadian feminists feel dominated by the U.S. movement.. . (1993: 264). 

Vickers identifies Aboriginal women as the third elernent of the women's movement in 

Canada, and argues that their projects have sometimes b e n  "included" in the activities 

of the English and French women's movements (1993: 264). Aboriginal women have 

experienced marginalization from the two majoritarian elements, however, and more often 

than not have opted to organize separately. Furthemore, the collective goals of 

Aboriginal women illustrated by the demand for self-government often wnflict with the 

women-centred goals of members of the Francophone and Anglophone women's 

movemenrs, making collaboration a difficult task, at ka. 

The fourth "element" of the women's movement in C m &  identifieci by Vickers 

encompasses many women whose voices have been traditionally both silenced or 

marginaiized in Canadian Society and in women' s movements in particular: women with 

di sabilities, women of colour , immigrant women, lesbians, and Francop hone women 

outside of Quebec. These women have often organized separately from the two 

majoritarian elements of the women's movernent partly as a result of their 

marpinalization. Ofren, their citizenship concem have not been wnceptuaiized as 

" women' s issues" in the traditionai sense. 

In the history which follows, 1 have mainly chosen to examine the citizenship 

experiences of Aboriginal, Franc+Quebec, and Anglophone women, because of their 

predominance in the coIlStitutioaal arena in 1980-81. 



III 

In order to examine the citizenship stanidgoals of women in Canada, 1 will use 

the framework of citizen rights (civil, political and social) developed by T. H. Marshall 

which many political and social anaiysts have since used (Marshall and Bottomore, 1992). 

Marshall developed these categories to describe the evolving concept of citizenship in 

England in the 1 Bth, 19th and 20th centuries, in which he argues the civil. political and 

social nghts of citizens developed, respectively (1992). According to Marshall, civil 

rights include freedom of the person, of speech, thought, faith, the right to own property 

and engage in contracu, and the right to justice; political rights include the right to 

participate in political decision-making, either through the franchise or in elected bodies, 

and; third, social nghts include to the right to economic welfare, security and the ability 

to live according to the prevailing societai standards (Marshall and Bottomore, 1992: 8). 

Although Marshall' s categories are useful in describing the c ibnsh ip  righu which many 

women in Canada sought from the late 19th century onward, many scholars have noted 

that his definition of these rights, as well as the histories of when and how these righu 

were gained, are based on white, able-bodied, property-owning, euopean, male 

experiences (Hernes. 1987; Moller-Okin, 1992; Vaientine, 1996; Vickers, 1989; Vœt, 

1994). While 1 will use Marshall's categories in this chapter, 1 will fird present some of 

the key critiques of his accounts of them. 

Many feminist scholars argue that Marshall's definitions of civil, political and 

social nghts do not acknowledge women's experiences. For example, Australian political 



philosopher Carole Paternan asserts that the civil nght to engage in conaacts, 

conceptuaiized by Marshail as the right to employment, does not fecognize the rights of 

women within the &age connact; an arrangement which Patemao argues legitirnizes 

and hides the sexual domination of women (1989). Both Pateman and Australian theorist 

Rian Vœt  daim that the civil right to privacy . conceptuaiized by Marshall as the right 

of a citizen to freedom from interference from the state, dœs not enmre women the right 

to conml their reproduction or their bodies without interference h m  the state, nor dœs 

it give them the right to freedom from unwanted bodily contact in the private sphere 

(Paternan, 1989; Vœt, 1994). 

Marshall's definition of "political rights" as a category of citizeaship has also been 

critiqued by feminist authors. Rian Vœt, for example, argues political rights should 

encompass more than merely the nght to vote; furthemore, she also argues that by 

subsuming political participation under the category of "rights", political participation is 

seen as a to exercise, and thus not a problern if women are not represented in the 

political structures (1994: 69-72). Voet asserts that it is necessary to elevate the category 

of political participation to a status equal to that of a citizen's right to freedom fiom state 

interference (1994: 73). Addressing both the civil right to justice and the nght to political 

participation, U.S. political theorist Iris Marion Young (1990) argues that any right to 

participation in the public sphere should include access to decision-making in both the 

state Md civil society. She also maintains that representation of oppressed groups should 

be guaranteed in the decision-making processes, not jua subject to the democratic will 

of the majority. 



Fewer feminist theorists have cntiqued or explored Marshall's definition of social 

rights, otherwise understood as the right to economic welfare, security and the ability to 

live according to the prevailing societai standards. l What some feminist theonsu in 

Canada, the United States, and Ausaalia have done, however. is u, critique the individual 

focus of these citizenship rights in general, for ignoring the relational and caring 

responsibilities in which women moa often engage in the domestic (private) sphere 

(Moller-Okin, 1992; Cass, in Voet, 1994; Vickers, 1989). Bettina Cass for example, 

argues, that the individuaiity of Marshall's citizenship rights fails to identiQ the barriers 

to women's full participation in society: 

Each of these [three] notions conceives of the 'citizen' as an independent, 
autonomous actor; participating as an individual in the iabour market, 
participating democraticaily as an individuai citizen in political processes, 
receiving social benefit entitlement as a right based on individual citizenship. But 
each of these conceptions is unable to represent the ways in which women with 
caring responsibilities are either excluded from fidl participation, or participste in 
ways limitai by their responsibilities to care for othen, or participate in ways 
which are qualitatively very different, precisely because they are providers of 
informai welfare (in Vœt, 1994: 87). 

In order to "overcome" the individual focus of Marshall's theory , Cass argues that instead 

of concephlalizing cituenship as only a "public sphere", rights-based activity, it shouid 

encornpas both public and private sphere responsibilities. Moreover, she argues that men 

mua accept responsibility for domestic duties in order for them to be considemi "Ml" 

citizens (1994: 62). Few theorists, however, specifidly explore the role of the state in 

providing support for the realization of women's social rights. 1 would argue that the 

l The issue has been exploreci by Helga Hernes, in her 1987 examination of the 
citizenship of Nordic women, in which women experience substaotial state support 
for social rights. 



nght to state assisiance, either for social or biological relproduction, should be 

wnceptuaiized as a social right in order for women and men to secure a valued living 

which accords with the prevailing societal standards. Under this conception of social 

nghts, women would have the right to state-funded abortion services, or for pensions for 

their domestic labour, as citizensbip rights. 

Political theonas, sociologists and Aboriginal writers have also cri tiqued this ideal 

of citizenship for its lack of recognition of racial diversity in unitary States and for the 

fact that citizenship rights have been granted at different times to different minority 

groups. not according to the timelines outlined by Marshall (Abele and Stasiulis, 1989; 

Galeotti, 1993; Maracle, 1991; Stasiulis and Jhappan, 1995; Young. 1990; Yuval-Davis, 

1991). Frances Abele and Daiva Stasiulis for example, illustrate that Canada's 

development as a "white settler colonyw was achievable only thtough the colonization of 

Aboriginal people and the exploitation of their Labour, as well as that of racial minority 

immigrants (1989). Darlene Johnston argues that "Canadian" citizenship for Abonginal 

peoples historicaily has developed from that of "ally to subject to ward to citizen"; a 

msition which she argues denies the inherent right of Aboriginal people for self- 

government (in Kaplan, 1993: 249). In other words, attempts by the white sate to 

assimilate Abonginal people into Canadian society were based upon the assumption that 

Aboriginal peoples should strive to anain the "ideal of citizenshipn; a goal which could 

only be achieved by the oppression of Aboriginal communities, cultures, languages, and 

forms of government. 

1 extend these critiques to demonstrate that not only do Marshall's concepts of 



citizenship, and other modern interpretations, deny racial plural@ in any given nate, they 

also deny the possibility of varying nationalisms within one state.' This is because 

Marshall concepnialized citizenship as an individual nght only (1992: 18) .) Thus, the 

collective nationalist goals of Aboriginal people and many Quebec Francophones do not 

fit into the individudistic framework of Marshall's thwry of citizenship. Furthemore, 

the wmbined identities of natioaalism and sex/gen&r provide a further complication to 

the question of individual maledefined citizenship rights-an issue which feminist 

scholanhip has failed to address to this point. 

Although Marshall's rheory of citizenship fails to conceptualize women's 

sedgendered and nationalin identities, 1 will use his c~tegon'es of rights to explore 

women' s historical citizenship stamrs in Canada. My anaIysis shows that may  women 

in Canada gained their political rights in the form of the vote before they attained civil 

rights; a development opposite to Marshall ' s conception of " universal" citizenship. 

Furthemore, 1 aiso argue that in at ieast the two majoritarian Anglophone and 

Francophone women's movements, concepts of citizenship have developed from those 

which included women's dgendered identities during their fighu for political 

2 In arguing this point, 1 am building upon the work of Australian sociologist Tom 
Bottomore, who argues that questions of nationalisms and duakitizemhip are now 
challenging Marshall ' s thesis. Bottomore' s dimission is focused on immigrants 
who maintain their onginai citizenship when they re-settle in Eurapean States. 

Y Although Marshall acknowledged the inequaiity of the class structure in Britain, 
he argued that the application of f o d  citizenship rights to al1 individuals would 
help to alleviate clais inequality. Therefore, although Mafihall recognized that 
social class was affected by citizenship, he did not challenge or try to expand the 
individualia conceptions of citizeastiip to enwmpass wllectivia wncerns, such 
as class. 



emancipation, through a perid when women attempted to deny their sedgendered 

differences in order to achieve civil rights, and ending up in the 1970s when women 

smed to conceptuaiize their citizenship in tems of both their sexlgendered sirnilarities 

and differences with men. For both Aboriginal and Francophone women their nationalist 

identities informed their conceptions of citizenship during ths time period as well. 

Furthemore, 1 will argue that these struggles for citizenship rights did not achieve 

substantive equality for women, thus leading them in 1980-81 to engage with the "highest 

Iaw of the land", the Canadian Constitution, to legitimize and substantiate their 

citizenship ideals. 

Enfranchisement and Legai Personhood 

One of the first ways women histoncalfy sought c iknship  rights in Canada was 

through the franchise. What is traditionaily known in Canada as the "fim wave" of the 

women's movement, or the suffrage movement, consisted primarily of white, rniddle- 

upper class professionals and housewives, and was initiated in the late 1 8 8 0 ~ . ~  The 

suffrage movements, in both French and English Cana&, contained stmins of both "equal 

rightsn feminism, and matenial feminism. Working women and "equal rightsw ferninists 

wanted improved working conditions, equal pay, and increased access to maledominateci 

4 Historian Carol Bacchi argues that the first suffrage organUation in Cauada was 
established in Toronto in 1877, under the guise of the Women's Literary Society 
(1983: 3). 



educational facilities and professional careen (Bacchi, 1983; Danylewycz. 1987; Robem, 

1979). Maternai feminisrs, including many housewives, were disconcerted with the 

decreasing social value of their roles in light of rapid industrialhation, and sought an 

increased status of women's domestic roles within the familf (Bacchi, 1983; Duley, 

1993; Danylewycz, 1987). During the late 19th and early 20th century the drive for 

suffrage in b t h  French and English Canada *une about during a p e n d  of intense social 

reform, as women sought to improve their educational and employment opportunities, as 

well as working conditions. Health and welfare for wornen and children. prohibition, and 

municipal reform were also important concerns (Bacchi: 1983: 7). 

Many suhgists (both male and femaie) "saw womao suffrage chiefly as a means 

of achieving other reforms and of strengthening the family by doubling its representationw 

in the political sphere (Bacchi, 1983: 14); although once the franchisai was achieved, 

many women began using it to achieve social change based on "women's in~rests".~ 

In English Canada, many suffragists argued that political rights, such as the franchise, 

would improve the moral order of society. In Quebec, citizenship was conceptualized as 

both political and civil, as women fought for reforms to the civil law code to improve 

the stanis of married women (Clio Collective, 1987: 252-261). Both movements were 

also influenced by nationaiist concems deriving out of the social pur@ and eugenics 

5 Some matemai feminists also sought to expand their d e s  into the male dominated 
public spheres, especially in local politics. 

6 S e  Padine Rankin (1989) for a discussion of how in the years following the 
granting of the provincial franchise (1917), f m  women in Ontario sought 
imrporation of "women's interests" into the main organization of farming 
unions, the United Farmers of Ontario. 



movements prevaient across Canada at that tirne. In English Canada, many white, middle- 

upper class, Anglo-saxon women sought to "preserve" the Canadian "white racew by 

regulating the sexual mords and behaviour of non-white, poor, disabled, and " sexually 

deviant" men and women (Vaiverde, 1991: 106; Mch~n, 1990); in some instances, this 

meant the restriction of these women's reproductive freedom.' More comrnonly, and 

until today, it meant removing children to "better" homes for the "good" of the child, or 

in the case of many Aboriginal children, to residential schools. In Quebec, equal rights 

feminists seeking improved educational and employment opportunities for women often 

used nationalist arguments to assert that sex discrimination against women prevented the 

French-Canadian race fiom competing with the progcess of women in the English- 

Canadian society (Danyiewyn, 1987: 14 1). 

The right to vote federally was granted in 1917 for majority women whose 

relatives had serveci or were seMng at war (Clio Collective: l987), and in 1918, to most 

white women (some women with disabilities were excluded). In 1916, the provincial 

franchise was also granteci to women in Manitoba, Saskatchewan, and Alberta; Ontario 

and British Columbia granted the franchise one year later, in 1917. 

The cihnship rights of the franchise, then, were never applied equally. The 

federal franchise excluded Aboriginal women until 196& unless they gave up their Indian 

Siatus, as defined by the Indian A a .  Quebec women, faced with strong opposition from 

the Catholic clergy, did not win the provincial vote until 1940 (Clio Collective, 1987: 

7 Angus McLaren (1990) documents the legislation passed in Canada in the early 
20th century, for example, which legalized sterilization of women with 
developmental disabilities without their consent. 



262-265) -and "smmsW Abonginai women in Quebec could not vote provincially unul 

1969 (Milen, 199 1 : 49). For women with physical disabilities, full access to the franchise 

was not guaranteed until 1992, "when the architectural accessibility of polling stations 

became mandatoryW ; furthemore, women with cognitive/developmental disabilities were 

formally denied the federal franchise until 1993 (Valentine, 19%: 33). 

In the early part of the 20th century women also began using the courts to demand 

civil citizenship rights. Pnmarily, women argued that legislation "confemng political 

rights on 'persans' or on 'men' also applied to them" (Eberu, 1981: 7). For example, 

from 1905 to 1915, women undenook le@ action to demand that they be admittad to the 

bar in Ontario, Quebec New Brunswick and British Columbia. The decisions in these 

cases - under both English cornmon law and French civil law - prohibited women from 

becoming lawyers, on the grounds that women and men occupied "separate spheresn 

(Mossman, 1995: 214), and the "fact" that women (due to their sex) were unsuitable for 

the legal profession (Eberts, 1981: 7-8). As an indication of the new voting power of 

women, provincial laws changed between 1915 and 1941, thus pennitting women to 

practice law; however, these options were mainly still the terrain of white women. The 

first Asian-Canadian woman would not graduate from a Canadian law school until 1946, 

the first Black woman in 1960. and the first Aboriginal woman in 1976 (Mossman, 1995: 

218). 

The citizenship issues of legal personhood and representation were also raised in 

the 1920s as women sought constitutional recognition of their eligibility for appointment 

to the Canadian Senate. Women were king denied appointment on the grounds that they 



were not "personsu under the law. In law, the concept of personbood essentidly defines 

who may be a citizen: 

The concept of the legal person or Iegal subject defines who or what the law will 
recognize as a k i n g  capable of having nghts and duties.. .the law defines pefsons 
in ways that ernpower or disable, distinguish and classi@ individuals for its 
special regulatory purposes. For example, children, slaves, mental1 y disorde red 
individuals , prisoners or d e d  women may be pamally or  wholly invisible to 
the law.. .not recognized as persans at ail. or treated as possessing only limited 
legal capacities to contract, to own property, or  to bring legal actions (Cotterell, 
in Dawson, 1993: 48). 

Throughout the 1920s Albem magistrate Emily Murphy, as President of the 

Federated Women's Institutes of Canada, lobbied for the appointment of a wornan to the 

Senate of Canada. Murphy, in conjunction with four other prominent- white Alberta 

women,' "chose to seek an interpretation of a constitutional matter under the BNA Act" 

in 1927 (Mossman, 1994: 237). In 1927 the Supreme Court of Canada unanimously 

found that the wording of " personsu in the BNA Act did not include women - a position 

reversed by an appeal to the British Privy Council in 1929. As a renilt of this decision, 

Canadian women were considered "personsu under the Canadian Constitution. The 

Penom Case therefore recognizeû the citizenship of women to be legally equal to that 

of men: it also demonstrated that women had a right to participate in public Iife 

(Mossman, 1995: 216). The result of this case - that women were eligible for 

appointment to the Canadian Senate - had little implication for the majority of Canadian 

women. in her article on Black women's organizing, for example, Sylvia Hamilton 

argues that systemic discrimination in service provision, employment, and segregated 

a The other four included Nellie McCIung, Henrietta Muir Edwards, Irene Marryat 
Parlby, and Louise Crummy McKinney (Mossman, 1995: 237). 



schools in Ontario and Nova Scotia in the 1920s kept African Canadian women at the 

rnargins of society, and thus: 

.. .[w]hile the Persons Case may have Ygnalled the potential for gender equality 
for some women through the parliamentary system, for African Canadian women 
there were still formidable obstacles to overcome before they could win 
participation in the 'official ' political process (1993: 190). 

Noaetheless, the presence of women in the Senate in recent yean has been influentid on 

issues affecting women, as illustrated in the defeat of the 1988 Bill to recriminalize 

abortion. 

Women's activities around the Pemm Case illustrate a changing conception of 

citknship . While the majority of women involved in the niffage activities defined their 

citizenship in terms of sameness (i.e. the equal right to vote) und difference (as mothers, 

wives. and "keepen of the d o n " ) ,  the main objective of the P e n m  Care was to define 

women's le@ mtus only in tems of equaiity with men. Thus, women's claims in the 

suffrage era illustrate a conception of citizenship which recognized women' s sdgendered 

identities, but also provided them with access to the public sphere on equal footing with 

men. Although some suffragists did argue for the heightened recognition of women's 

domestic work (Duley, 1993), suffrage activists did not demand that women's domestic 

responsibilities be recognized as a responsibility of Canadian citizenship. The shift, 

therefore, in women's mobilization for political to civil rights required that women 

change their definition of equality from "equality as sameness and difference" to "equality 

as sameaess". This shift was accornpanied by the nmoval of responsibilities from the 

concept of citizenship, and replaced with a focus on rights, only. 



Royal Commission on the S t m s  of Women - 1967- 1970 

The calls for and establishment of the Royal Commission on the Stanis of Women 

in 1966 signalled another major tuming point in the development of citizenship for the 

majoritarian women's movement~.~ Although the idea for a Royal Commission was first 

advanced by a coalition of women's groups mainly in Ontario, Quebec women's groups, 

under the umbrella organization of the Féddration des femmes du Qu6bec (FFQ), soon 

joined the project (Begin, 199225). At that tirne, issues of national identity, aroused in 

part by the 1968 report of the Royal Commission on Bilingualism and Biculturalism, 

meant that any commission which examined women's status in Canada would have to be 

inclusive of both Anglophone and Franco-Quebec women (Dumont, 1992). 

The Commission' s Report, published in 1970, established one hundred and twenty- 

two recomrnendations to improve the status of women in Canada. Their recornmendations 

challenged the federal government to address women's second class citizenship m s ,  

outlining the discrimination they faced mainly in the econorny and in law. The R e m  

calleci attention to discriminatory taxation and child-care allowances, the need for state- 

funded daycare, equal pay for work of equal value. and access to abortion, and also 

demanded legitimation of women's roles in the family, among many other issues (Begin, 

1992). The Repon provided the first comprehensive anaiysis of women's citizenship 

9 In arguing this point, however, I do not accept the demarcation made by many 
feminist scholars between the first and second waves of the women's movement. 
Rather, as it has been shown by the works of Vickers (1992), and hunont (1992) 
both the Anglophone and FranwQuebec women's movements experienced 
continuity of feminia activity between the two defined "waves". Furthemore, 
Aboriginal women were organhtiodly active during this time period as well 
(Jarnieson, 1979; Monture, 19%). 



status in Canada, culminating in recommendations which demanded the expansion of 

women' s civil. political and social rights. 

One of the recommendaîions of the Royal Commission on the Status of Women 

called for revisions to the InmM Act to allow Aboriginal women to retain their "status" 

when maqing a non-status man, and also, to allow their children to remin legal status. 

The recommendations came in response to the protests raised by some Aboriginal women 

about their citizenship status, embodied in two legal challenges to the IndiM Act Two 

enfranchised " non-status " Aboriginal women, Jeannette Lavell and Y vonne Bedard, 

contested the legaiity of Section 12 (1) @) of the Act in 1970, arguing that it contravened 

the Canadlan Bill of R i g k .  

There was wnflict, nevenheless, both wMthin the Aboriginal women' s movement, 

and within Aboriginal communities in general, over who should define Indian citizenship. 

On the one haod, women's citizenship was concephialid by some as a legal -tus which 

necessitated legitirnation by the Canadian state under the Indian A a ,  in order for women 

and their children legally to maintain their Aboriginal heritage, and secure their treaty 

rights. This situation arose because the Indian A d  had denied "status" to women who 

" rnarried outw. These rights were fought for by the organization Indian Righu for Indian 

Women (IRnir), formed in 1972, to represent women who had los their "status". The 

other national Aboriginal women's organization, the Native Women's Association of 

Canada (NWAC)l0, while supporting the rernoval of the discriminatory Section 12 (l)(b) 

'"AC was established in 1973 to represent Metis, Non-Stanis, Status and Inuit 
women, both on and off reserve, from al1 Indian Nations (Richardson, 198 1). 



of the Indian Act, argued that the ciàzenship goals of Aboriginal women included also 

the collective projects of Aboriginal self-determination andor sovereignty. Moreover, 

they insisted that the citizenship stahis of Indian peoples should be decided by Aboriginal 

communities and not by the i d a n  Ac? (1981: 67), implemented by a foreign white state. 

Thus, in the late 1960s and early 19'70s. in part through the Royal Commission 

on the Status of Women, women began their citizenship in legal, political and social 

terms. Their goals demanded that equal cidzenship be realized in the civil and public 

spheres. Moreover, the cibtlship interem of Franco-Quebec, Aboriginai and 

Anglophone women began to overlap, as illusuated by the participation in, and 

recommendations of, the RCSW. 

In the late 19'70~~ many women's groups in Canada increasingly became interested 

and involved in constitutional politics in efforts to define their citizenship stanis in 

Canada. In this decade, three main issues drew women into the constitutionai arena: 1) 

the failure of the Biü of Rights to guarantee equality righu for women-especidly 

enfranchised Abonginal women; 2) the fedemllprovincid proposais to transfer control 

over family law, including divorce law, to the provinces; and 3) the referendum 

campaign in Quebec over the issue of independence from Cana&. These events acted as 

"catalysts" which providecl women with the opporauiity to begin defining their citizenship 

vis-&-vis the Constitution. Furthemore, these three coIlStitutiona1 events would Iater cause 



those in the Anglophone and Aboriginal wornen's movements to chose to engage with the 

federal state during the 1980-81 Charter debates, in order to define their citizenship 

stanis, while, in contrast, the events distanced many in the FrancctQuebec women's 

movement from women' s constitutional discussions. 

The Chlutdian Bill of R i g b :  Defining Women's Legal Status 

In the IWOs, women began using the civil guarantees in the Bill of Righs to 

challenge discriminatory Canadian laws. Four particular cases were heard by the 

Supreme Court of Canada: Anorney General of Ca& v. LaveU and Isoac v. Bedard", 

Btiss v. Attorney General of Ga&, and M u e h  v. Murdoch. In al1 of these decisions, 

the Court found that under the BU of R i g k  there was no denial of sexual equaiity before 

the law. 

The first cases involved two Aboriginal women who argued that Section 12 (l)(b) 

of the Inàian A a  discriminami against them on the bais of sex because it removed their 

status as Indians, once they marrieci non-native men, a deprivation not faced by men who 

" mamed out". In 1973, the Court decided that as long as the law applied equally to al1 

of those in the class to which the Iaw applied (ie. Aboriginal women) discrimination 

could not occur under the BiU of Rights. The Coun did not aaalyze how the law causeci 

differential m e n t  between Aboriginal men and women, thus, equality before the law 

was revealed as an administrative and not a substantive issue under the ML of Rights 

11 The cases of Lave11 
Coun of Canada. 

and BeQrd were heard at the same time by the Supreme 
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(Russell et ai.. 1989: 359). This meaning of equality was used again in the judgement 

for Bliss v. A.G. Cana& in 1978. In this instance, the claimant was arguing that the 

Unemphyment Insurance Act disriminated against her because she was a pregnant 

wornan. The Court, however, found that she was not discnminated against because she 

was a woman, but because she was pregnant, and the law did not discriminate against 

non-pregnant women: 

If S. 46 mats unemployed pregnant women differently from other unemployed 
persons, be they male or femaie, it is, it seems to me, because they are pregnant, 
and not because they are women (Fogarty, 1987: 72). 

Again, the Coun had used the same limited definition and conception of equality to argue 

that women, as a class, were not discriminated against in the oppücotion of the law. 

In the divorce case of Murdoch, decided by the Supreme Court in 1W3, Irene 

Murdoch requested half of the property and assets of a cattle ranch in Alberta, where she 

had laboured for twenty years. Although Mrs. Murdoch had contributed to the purchase 

of the land, and during the twenty year &age had performed domestic labour, in the 

form of "cooking, cleaning and childcare", as well as ranch work, such as "haying 

raking, swathing, mowing, driving trucks and tractors, dehoniing, vaccinating and 

branding cattle", d l  of the property was held in her husband's name (McDonald, 1984: 

50). Al1 of the courts, including the Supreme Coun found that Mrs. Murdoch's labour 

entitied her to nothing , because only Mr. Murdoch paid income tax; ignonng the fact that 

income tax laws at the time did not permit "a salary paid to a wife ... on a farm to be 

deducted as a business expense" (McDoaald, 19û4: 50). Thus, the courts refused to 

acknowledge the Mrs. Murdoch's labour in the rnarriage c o n m t ,  viewing her as a 



dependent wife and mother, innead of valuing her domestic and ranch production as a 

conmbution to citwnship. Ail together, the cases of Büss, LaveII Md Bedard, and 

Murdoch revealed the need for a more substantive definition of what equality meant, or 

bener. what equality cfid not mean, to women as citizens. 

Members of both the Anglophone and Aboriginal women's movements during this 

time were aying actively to change the le@ conception of women's equality. Aboriginal 

women, through NWAC and the IRIW, lobbied for the removal of Section 12(l)(b) of 

the Indion Act, but faced substantial opposition both from the federal governent and 

from male-dominated Aboriginal organizations (Jarnieson, 1979; Bear, 199 1). Prior 

attempts in 1969 by the federal government to "dismantle the indian Act in favour of an 

individualinxi concept of equal Canadian citizenship " (Russell, Knopff and Morton, 1989: 

360) had mobilized the opposition of Aboriginal peoples to oppose perceiveci threats to 

their collective identi ties and rights . Many Abonginal peoples feared that the invalidation 

of Section 12(l)(b) would result in the subsequent judicial disrnanthg of the entire act 

(Russell et al. 1989: 360). Furthemore, the practical implications of re-i~l~tating "non- 

status" enfanchised Aboriginal women were immense - and organizations representing 

re servation cornmuni ties feared the repercussions on their already impoverished and 

overcrowded reserves. 

In 1977, disenfranchised "non-statu" Abonginai women drew attention to their 

fight against the Indiun Act internationally, as Sandra Lovelace lamched a cornplaint 

against the Canadian goverment with the United Nations Human Rights Cornmittee. The 

coun' s decision in favour of Lovelace would not, however, corne until Jul y, 198 1 (Bear, 



1991 : 213-2 14). Prior to this time the Canadian government made no efforts to change 

the discriminatory section of the Inrh'an A a .  

Women in the Anglophone women' s movement were active also dunng this p e n d  

in efforts to change the legal definition of equality which the courts were using to define 

women's citizenship rights. Groups such as the Nationai Action Cornmittee on the Stanis 

of Women (NAC), the Canadian Advisory Coucil on the Status of Women (CACSW). 

the National Association of Women and the Law (NAWL). and the ûttawa-based Ad Hoc 

Cornmittee for Women' s Rights lobbied for an amendment to the Indian Act and also 

voiced opposition when the Bliss and Murdoch decisions were handed down (Bo-, 

1993: 357; Interview with Anderson, 1996; McDonald, 1984: 49). The unwillingness of 

both the federal government and the courts to m g n k  legal equality in substantive 

terms was one of the prime reasons why many women in both the Anglophone wornen's 

movement and the Abmiginai women's movement later wouid lobby so vigorously for 

the implementation of sex equality in the Chaner. The judicial decision in Murdoch had 

proven to ordinary women that properly defined legal equaiity was necessary in order to 

ensure their economic rights. Therefore, with the growing number of ferninia lawyers 

trained in the 1970s, increasingly Anglophone women's groups began to engage with the 

law as a method of defining sex equality , and thus their citizenship. 

Constitutionai Jurisdiction and Famîly Law 

The second major issue which d n w  many women into the constitutional realm was 

the 197849'79 federai/provincial pmposals to transfer W l y  law to the jurisdiction of the 



provinces. Responses to the proposed transfer were moa vocal from the Anglophone and 

Franco-Quebec women' s movements, as two opposing visions of the consequences of the 

proposed transfer developed. In English Canada, the federal government's attempts to 

transfer wntrol over divorce to the provinces mobilized the opposition of women's groups 

and some federal femocratsl* (Hôsek, 1983: 284; R;uack, 1991: 29; Vicken, 1993: 

271). In Febniary 1980, for example, the Canadian Advisory Council on the Status of 

Women, an "arms-lengthn agency to advise govemment, began publicizing the 

goverment's intentions, and lobbied then Justice Minister Jean Chretien to consult with 

women before proceeding further (Collins, 1981: 15). Sandra Burt argues that not only 

did the issue of divorce "lead to an awareness of constitutional issues as relevant to 

women, but it also generated some suspicions that women's interests would not be 

protected as a matter of course" (1983: 6). Many Anglophone women feared that 

provincial control over divorce would result in a "patchwork quilt with different grounds 

and waiting periods fiom province to province" as exists in the United States (Wckers, 

1994: 139). The wncern of women over the transfer of divorce continuecl throughout 

the Charter debates of 1980 and 1981, as Anglophone women grew to believe their 

interests as women were not k ing  adequately represented by the overwhelrningly male 

political elite (Bowman, 198 1; Huddart, 198 1). Some Anglophone women also argued 

that the social and moral values infonning the practice of family law were pan-Canadian 

in content, not circumscribed by provincial boundaries (Bowman, 1981). This 

- - -- - - - -- - 

12 1 have borrowed the term " femocratn from the work of Hester Eisenstein (199 l), 
who defines the term as "feminist bureaucrats", or feminists working within the 
state in Australia. 



universalia position was rejected by many Franco-Quebec women, who argued that it 

dismissed their cultural distinctiveness and nationalia wncerns for self-government 

(InteMew, M. de Sève, 19%). 

This second view of the proposed m f e r  of family Law was supported by Franco- 

Quebec women's groups, such as the Fédkration des femmes du Qubbec, who argued that 

Quebec's existing civil law offered better protection for women tban that provided by the 

federal government, and that to "ch@ awayw at their civil law would, in effect, endanger 

the identity of Quebec's people (Statemertt, 198 1 : 1 19). Furthemore, the Cooseil du 

statut de la femme, the provincial advisory body to the Quebec government, argueci that 

provincial conaol over both divorce and mamage would be more coa efficient for 

governments, and less problematic for Quebec women (Bonenfant, 1981 : 27). For many 

Franco-Quebec feminists, therefore, the devolution of constitutional powers vis ik vis 

family law, to the province of Quebec would thereby bener protect both their national 

identities and their sedgendered interests as women. 

The opposing views between Anglophone and Fmoco-Quebec women's groups 

over the issue of family law foreshadowed a rift between the two movements which 

would escalate during the 1980 referendum campaign on Quebec sovereignty, and also 

during the Chaner debates. It illustrated that the two movements viewed Canadian 

federaiism fiom very different perspectives; with most Aaglophone women's groups 

supporting a stronger federal govemment, and Franco-Quebec women's groups urging 

decennaiization. 



1979-1980: The Referendum Carnpaign in Quebec 

The referendum campaign in 1979-80 mobilized large numbers of women in 

Quebec arounc! the Constitution. As pol i t id  scientia Micheline de Sève argues. this 

moment in women's history d e r n o m t e s  that for many women in Quebec, their 

relationship to the Canadian constitution, and thus their citizenship goals, derived from 

their cultural identities as Qu&bises, as well as from their identities as women: 

Many, many women in Quebec came to feminism first by coming to the 
nationalist identity, then a feminist identity. Because you realize who you are as 
to your culture, your language, and al1 that, and then you realk that in this 
culture there is a very big division between men and women, and so both go side 
by side ( Inte~ew,  M. de Sève, 1996). 

That many Francophone women identified both with the struggle for Quebec nationhood 

and with the ferninia struggle against sexism was very apparent in the title of a mid- 

1970s report on the status of women in Quebec - Égaüté et Indépendene - produced by 

the Conseil de la statut de la femme.13 

During the campaign leading up to the 1980 referendurn on Quebec independence, 

sovereigntin and federalia Francophone women in Quebec were mobilized in large 

numbers. Sovereigntists increasiogly saw the "province of Quebec as a potentially 

independent nation-staten throughout the 1960s and 197Os, especially given the renewed 

national consciousness of Francophone people (Jean et. al, 1986: 322). Federal/provincial 

discussions throughout these two decades had been unable to secure a constitutional 

agreement which would sufficiently recognize the inherent duality of French/English 

l3  The title was a play on the words of former Quebec Premier Daniel Johnston, 
who had previously argued "Égalitk ou Indépendence", with respect to Quebec's 
place in the Canadian federation. 



existence in Canada. In order to decide the issue, the Parti Qu~bécois announced a 

referendum for May 1980 in which the people of Quebec would vote on whether to 

remain in the Canadian federation, or become an independent nation-=te. 

The response of women's groups in Quebec during the referendurn illustrates that 

there was a collective decision that there would be no "correctn ferninia position, per se, 

on the issue of Quebec independence. The largest feminia umbrella organization, the 

Fédération des Femmes du Québec, opted to remain neutral in the debate, recogniung 

the diverse opinions of its member groups (InteMew, M. de Sève, 1996). l4 The 

enormous mobilization of women during the notorious "Y~ene" '~  rally (organized by 

the No Cornmittee) and the subsequent rally celebrating the 40th anniversary of the right 

to vote for Quebec womed6, in which the agenda was dominated by T e s w  forces, 

illustrateri not only that women were very involved in constitutional issues in Quebec, but 

that their involvement stemmed from their identities as women -as well as their culturai 

1 4  In the 1995 Quebec referendum, however, the FFQ optecl to endorse the 
sovereigntist position. 

L~ The Yvette raily was orgmized by the Liberal party, and attended by over 14, 
000 women in response to a comment made by PQ member Lise Payette. In an 
attempt to link federalists with backward, anti-ferninist views, (and conversely, 
sovereignty with progressive feminia change) Payette had publicly wrnpared 
Madelaine Ryan, the wife of the leader of the Quebec Liberal Party, with 
"Yvette", a character in french primary school readers, whose character was 
thought to be submissive and domestic. See Jean et al. (1986) and Sigouin (1992) 
for an in-depth discussion of this issue, both of whom argue that the rally , in the 
end, was not an anti-feminist event. 

16 Tea days after the Yvette rally, over fifieen thousand women gathered at Place 
Desjardins to celebrate the fometh anniversary of women's nght to vote in 
Quebec, where sovereigntist sentiments dominated the agenda (de Skve. 1992: 
113). 



and/or politid affiliations. 

While the Liberal party and anti-sepamtia forces directed their appeais to 

housewives and urged that they maintain naditional values in order to "preserve the pastw , 

the separatia forces appealed to working women, and nressed the benefits of progressive 

social change (Sigouin, 1992: 54). Numerous authors have since argued, nevertheless, 

that both the Yvene rally and the suffrage celebraaon were prewomen, and not anti- 

feminist events (Sigouin. 1992; Jean et al. 1986). The affiliation of "housewives" with 

the No forces, and "working women" with the separatia forces illumates the 

sexlgendered element of women's politid participation. The divergence of women's 

opinions on the meaning of equality ador femullsm, however, did not prevent the 

majority of women fiom both the nationalist and the fededia camps from wanting 

constitutional recognition of Quebec's distinct society status (InteMew, M. de Seve, 

19%). 

The response of the Anglophone women's movement to the referendum in Quebec 

alienated many in the FranceQuebec women's movement, especially those in favour of 

Quebec independence, particularly after Anglophone women's groups supported the No 

cornmittee (de Sève, 1992; Interview, M. de Sève, 19%). l7 Micheline de Sève argues 

h t :  

Their [Anglophone women's groups] position was that.. .if you were a feminist 
you were for the no to the referendum. ..At the time 1 remember the fding Wt 
when you are in an English ranadian environment, and you begin to talk about 

l7 For example. NAC, and other women' s groups sent telegrams of support to the 
No Cornmittee during the Yvette rally in the referendum campaign (de Seve, 
1992). 



politics, it ' s like they infer that king educated and rationai and feminist you had 
to be preCanada (Interview with M. de Seve, 19%). 

The inability of those in the Anglophone women's movement to understand the 

intercomectedness of nationalia and feminist identities of Quebec women, therefore, 

caused a chasm between the two rnajoritanan movements. So too did the inability of 

FranceQuebec feminists to comprehend the constitutional need of English Canadian 

women for a nrong centml govemment. The events of the referendum, combined with 

the confiict over the proposed jurisdictional tramfer of farnily law, conmbuted to a 

growing alienation between Anglophone and Franco-Quebec women's groups which 

continued into the constitutional debates of 1980-81, culminating in the absence of 

Franco-Quebec women's groups during feminist discussions in the rea of Canada over 

the proposed Charter. 

Therefore, in the late 1970s, the failure of the Bill of Rights to guarantee 

substantive equality propeiled those in the Anglophone and Aboriginal wornen's 

movements into the constitutional arena in 1980. The opposing constitutional visions of 

the Anglophone and Francophone women's movements over divorce jurisdiction and the 

Quebec referendum led to a widening guif between the two, and exposed the nationdia 

sentiments of each. As a result, the sex equality goals, and the nationalisms, of the 

women in each of .these three movements determined whether, and how these movements 

would engage in the 1980-81 constitutional debates. 

The constitutional events of the 1970s had not provided women with substantive 
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recognition of sex equality . nor had they recognUed the nationalin goals of Aboriginal 

and Francophone women. Therefore, the introduction of the Constitution Act into the 

House of Commons in October, 1980, provided Canadian women with an important 

oppomuiity to define their citizenship mas in a way that could include both of these 

elements. Again, the responses of the Abonginal, Anglophone and Franco-Quebec 

women's movements differed. In this section 1 will examine the political mobilization of 

women, especiall y in the Anglophone and Aborigid women' s movements, to 

demonstrate that they sought to ensure that the constitutional decision-rnaking processes, 

as well as the establishment of "wIlStitutionai" issues would incorporate their 

sdgendered identities and their nationaiist concem. In doing W. they made women's 

equal citizenship a constitutional issue. 

Most Anglophone women expressed support for wnstitutiooally enuenched. legal, 

sex equality rights, although vocal opposition to this merhod was expressed by some 

women who objected to the undemocratic processes they perceived to be involved, and 

by those who favoured a continued focus on women's economic rights. Moa Franco- 

Quebec women's groups, by contrast, rejected the need for entrenched legal equality 

rights in a fderal Constitution because they had, in 1976, already achieved strong 

equaiity guarantees in the Quebec Charter. Moreover, many viewed the patriation process 

as threatening to the interests of Quebec. Finally , some Aboriginal wornen supported an 

entrenched Charter of Rights, while also seeking constitutional recognition of Abonginal 

nationhood and the inherent right to self-government. As 1 will argue, although varying 

conceptions of citizenship were cleveloped in each of these three movements, it was the 



citizenship goals of the Anglophone women's movement which came to be seen as 

represenmtive of al1 of Canadian women, especially in the culminating event of the Ad 

Hoc Conference on Women and the Constitution. 

Unilaterai Patriation and the Constitution Act 

On ûctober 2, 1980. Prime Minister Trudeau introduced a constitutionai package 

in the House of Commons, and aflllomced his intention to pamate unilaterally the 

Canadian Constitution without the agreement of the provincial Premiers. The First 

Mininers' Conference the previous September had failed to bridge the gap between the 

provincial demands for decentralhation and the federal vision of a strong central 

government. Political scientist Alan Cairns argues that at this point the federal 

government began to withdraw from the processes of executive federalism which 

previously had characterized Fint Ministen' Conferences, because they had becorne "a 

forum in which they were publicly lambasted on national television by provincial 

govemments whose appetites for 'more' were wnsidered insatiable" (1988: 208). 

Therefore, the process of unilateral pamation embarked upon by the federal govenunent 

constituted a rupture in the traditional course of constitutional events; a rupture which 

provided an opporiunity and opened up political space for equality groups, such as 

women's groups, =king "statusn at the constitutional bargaining table. Cairns argues that 

two distinct anas of constitutional discussions emerged as a result of the federal- 

provincial split: the "Gang of Eight" provinces (including Quebec, bu; not Ontario and 

New Brunswick, who were supporting the federal government) focused on establishing 



an amending formula agreeable to the provinces; in the federai arena the Liberal 

government, after pressure from the opposition parties, invited public consultation on the 

Charter by initiating a Special Joint Constitutional Cornmittee (1988: 210). The 

Comrnitm, initiaily scheduled to hear presentations for one month, sat for a total of five 

months. 

When the federal and provincial governments renewed wnstitutional talks after 

the May 1980 referendum on Quebec sovereignty, the focus of the Anglophone women's 

movement expanded to include not only the federaUprovincial juridictional control over 

family law, but also the legai equality coacerns of the Charter. These efforts, mainly by 

NAC and the CACSW, intensified once the federai govemment amounced its intentions 

to proceed unilaterally. Anglophone women were mostly conœmed that the proposed 

Charter, like the Bill of Rights, would not allow for a substantive interpretation of 

equaiity. Doris Anderson, then President of the CACSW, concludes: 

After the Firn Ministen Conference, the govement issued the draft Charter, and 
it was immediately evident to the Council and to women, that the wording in the 
crucial clause that d d t  with wornen and discrimination was identical to the Bill 
of Rights, which had been useless. So we at the Council immediately sent a letter 
to [Status of Women Minister] Axwonhy and to the Prime Minister, saying that 
this wording was going to be interpreted as useless (Interview, Anderson, 1996). 

The CACSW had planned a women's wnstitutional wderence for September, 

1980; however, it was ~ancelled.'~ In the fall, Doris Anderson began using the media 

" The union representing federal government translators went on strike, and one of 
their main demands included maternity leave benefits. Doris Anderson decided 
that, in support of the union, the CACSW would not proceed with the onginai 
conference, which would require frenchlenglish transiation (InteMew , D. 
Anderson, 19%). 



and a coupon mail-out campaign to infom women about the Council's concems over 

wording of the proposed Charter (Anderson, 1981: 22: Gray, 1981 : 29; Inteniew, D. 

Anderson, 19%). 

The CACSW's criticisms of the proposed Charter were repudiated by the then 

Minister Responsible for the Status of Women, Lloyd Axworthy . . Many have speculated 

as to why the Minister opposed the changes suggested by the CACSWi9, but that 

discussion is beyond the p d e w  of this analysis. What is i m p o m t  to note is that 

Axworthy did aot support the changes recommended by the CACSW, NAC, and some 

other women's organiations at that time (interview, D Anderson, 19%; Kome, 1983). 

Instead, that fa11 the Minister addressed a number of women's groups across Canada, 

arguing that the Charter wouid protect women's rights without funher amendmenu -a 

position which angered xnany in the Anglophone movernent. His attendance at the NAC 

mid-year meeting held in Toronto on October 18th illustrateci that he was unprepared to 

listen to the positions of maay in the Anglophone women's movement who opposed the 

Chaner' s wording . J o u d i s t  P e ~ e y  Kome concludes: 

Women looked fornard to presenting their concerns to him and getting assurance 
that the govenunent would resolve some of the problems they saw. Instead, 
Axworthy made a rambling, highly partisan speech that addressed none of the 
women's concems but asked that they make a 'leap of faith' and ûun that the 
federal government knew what was best for wornen.. . Axworthy ' s patronizing and 
partisan replies to questions from the fioor began raising the temperature in the 
room.. . Axworthy ' s audience - including more than two h u n W  of the best- 

19 Numerous articles in the ferninia and mainStream press argued, for example, that 
the interpersonal wnflict between Lloyd Axworthy and Doris Andenon, and staff 
members in each of their respective offices, led to a breakdown in relations 
between the Minister, his office, and the office of the CACSW (Linzey, 1981; 
Cole, 1981; Gray, 1981; Axworthy, 1981). 



organized women activists in the country-were stunned by his refusal to take 
their wncems seriously (Kome, 1983: 34). 

Lloyd Axworthyts actions during his cross-country meetings with women's groups 

illustrate the problem with the modem concept of liberal-dernocratic citirenship, in which 

the decisions taken by mainly white men elected and appointed to public office are 

supposed to be for the cornmon good, and so are "jua" for al1 concerned. Throughout 

most of the Constitutional debates, Axworthy refused to acknowledge that he might not 

be representing women's interests. 

The rrsponses of many in the Anglophone women' s movement to their alienation 

from constitution-making process (ie the federal govemment ' s intentions for unilateral 

patriation) as well as from the development of constitutional issues (as illustrateci by their 

feelings of alienation from the Minister Responsible for the Status of Women) 

demonstrate that they believed their interem as citizens were not being legitimized in the 

public sphere. Many women felt that th& demands for sîxonger, substm've, equality 

wording in the Charter were king dismissed as the opinions of a "specialW interea group, 

rather than the legitimate interests of more than 50% of the Canadian population. Many 

of their constitutional interests, however, found an audience in the Special Joint 

Cornmittee hearings, as I will demonstrate below. 

Defining Equaiity: Women's Groups and the Constitutional Hearings of the Special 
Joint Committee 

The Special Joint Cornmittee hearings mobilized a large number of women's 

groups in English Canada. A total of twenty women's groups, including the CACSW, 



NAC, NAWL, NWAC and IRIW made presentations. In making presentations to the 

Joint Comminee, women's groups were doing two things: expressing concem for the 

omission of women's perspectives in creating the citizenship components of the 

Constitution, and; defining how the constitutional process wuld include women. and in 

both the substance of women's constitutional rights, and the means for interpreting them. 

Many Anglophone women's groups appearhg made a concerteci effort to ensure 

their recommendations were consistent, in order to "hammer home" the specific changes 

they felt needed to be made, especially those relating to the Charter. The presentations 

illustrate their wiliingness to support the concept of an enmnched Charter; their support. 

nevertheles, hinged upon the government' s willingness to incorporate their recomrnended 

changes into the policy-formation process. The main shared wncems of Anglophone 

women' s groups were: 

That Section 1 of the Charter, the clause which allowed nghts and freedoms to 
be subjected to " such m n a b l e  limits as are genedly accepted in a free and 
democratic society with a parliamentary system of government" was too broad and 
required either deletion or rewording. Women' s groups also wanted the proposed 
equality guarantees to be exempt from Section 1. 

That the word "person/personneW should replace al1 other pronouns (such as one, 
everyone, chacun, etc.) throughout the Charter. The word "person" had been 
defined in law, whereas the uncertainty of the other pronouns could result in legal 
rights king granted to the fetus. 

That equality guarantees in Section 15 needed to include equality protection in the 
content of the h s ,  not oniy in the administration of laws. 

That women should specificaily be named a group eligible for affirmative action 
programs, in Section 15 (2). 

That the three year moratorium on Section 15, the equality clause, should be 
removeci. 



6) That the Section outiining the rights of Native peuples should apply equally to 
men and women. 

7) That a represenative number of women should be appointed to the Supreme 
Court. (At that time no women had ever sat on the Court's bench). 

8) That the Charter begin with a statement of purpose, guaranteeing the equal rights 
of men and ~ o r n e n , ~ ~  

Most of the groups presenting, such as NAC, die CACSW, and NAWL argued that they 

were ambivalent about proceeding with legal guarantees of sex equality, and that they 

were wncerned about the efiects that legal approaches would have on wornen's lives. For 

example, NAWL argued "we cannot and do not endorse the entrenchrnent of a charter 

as poorly articulated and substantively hadequate as this one"; NAWL representatives 

Deborah Acheson, Tamra Thomson, and others, however, outlined what measures would 

make the Charter an acceptable doniment for women's basic rights and freedoms 

(NAWL, December 9, 1980: 52). NAC Executive Member Jill Porter also illustrated her 

organization's ambivalence about the Charter, beginniag NAC's presentarion with an 

admonishment for the government: 

Women could be worse off if the pmposed charter of rights and freedoms is 
enmnched in Canada' s constitution. Certainly the present wording will do nothing 
to protect women from discriminatory legislation.. . (NAC Presentation, Nov. 20, 
1980: 58). 

These conœrns were outlined by Chaviva H&k (1983); however. she also argued 
tbat women's groups voiced concern to the Joint Cornmittee about the proposed 
Section 26 on multicuituralism, beiieving that it would be used to justiq 
discrimination against women. The federai government did not i d u c e  section 
26 until January 1981; thus women's wncerns about the conflict between sexuai 
equality and multiculturalism did not becorne public until the Ad Hoc Conference 
in February. 1981. 



Nevertheless, Poner continued, nating that NAC did indeed support enaenchment in 

principle, based upon the recommendations which stemmed from their ûctober 18, 1980 

mid-year meeting in Toronto (NAC Presentation, Nov. 20, 1980: 58). 

Probably the most interesting and poignant response to the question of 

enaenchment came from Doris Anderson dunng the CACSW's presentation to the 

cornmittee. Although Anderson had articulated the CACSW's "strong support* for the 

concept of entrenchment, her critique of the proposeci Charter led Conservative MP Flora 

McDonald to ask if the CACSW would support entrenchment even if Section 1, the 

limitation clause, remained in the pamated Constitution. Anderson's response illustrated 

that women's organUations, in general, were indeed caught between a "rock and hard 

placew in the constitutionai debates: 

I think the answer would have to be yes with great sorrow, because this is a very 
unusuai oppftunity that this country has.. .I think the question you are asking me 
is.. .whether 1 wodd prefer Russian Roulette to an execution, and 1 would reaily 
prefer Russian Roulette. So rny answer is yes, 1 would prefer to go ahead with it 
as it stands (CACSW Presentation, Nov. 20, 1980: 132). 

Andenon's nippon for entrenchment sternmed, in part at least, from the 

acknowledgement that womeo had an oppormnity to secure the constitutional legal rights 

in Canada that had eluded women in the United States (Collins, 1981 : 16). Cognizant 

of the difficulties faced by U.S. feminists, who had been fighting, unsuccessfully, for 

entrenchment of the Equal Rights Amendment unce 1923, Anderson was willing to 

tolerate the limitations inherent in Section 1 if it m a t  that women's equality rights 

would be entrenched ( In te~ew,  D. Anderson, 1996). 

Politicai aaalysts who have e x a m i d  women' s constitutional participation at this 



time argue that the presentations made to the Joint Cornmittee reflected the desire of 

women' s groups and the CACSW to obain " role equity " rather than "role changen (Burt, 

1983: 10; Haussman, 1992: 1 13). Canadan political scientia Sandra Bun identifies role 

equity as focusing on "individual rightsn which permits "the assimilation of women in[to] 

the exining valuse [sic] systemn, whereas role change refers to "collective rights for 

women" which requires "the alteration of that value system to include the special needs 

of women" (1983: 4). B u t  also argues that women' s groups purposely avoided making 

recommendations which would place them outside of the rnalede fined ci tizenship sphere ; 

those that wnsidered women-specific references "wisely reaiized they would get nowhere 

and made no demandsn (Burt, 1983: 10). Melissa Haussman, in her cornparison of U.S. 

and Canadian women' s groups, draws upon the work of U. S. political rientists Joyce 

Gelb and Marian Lief Palley to argue that it was this definition of the equality issue 

which conmbuted to the evennial success of the Canadian women's lobby, and to the 

faiiure of the ERA in the United States: 

Canadian feminists were able to define their stmggle in terms of "role 
equityn . . .claiming that women were desenhg of equality rights in the Charter on 
the same basis as other groups. In contrast, Phyllis Schlafly, principal leader of 
the opposition to the ERA in the United States, effectively portrayed the 
amendment as promoting widespread "role changen of the sexes, leading to 
"change in the dependent role of wife, mother, and homernaker, including.. . 
perceived threats to existing values" (Haussman, 1992: 1 13). 

1 concur with Burt and Haussrnan that many of the recommendations made by women's 

groups to the Joint Cornmittee regarding the Charter expressed women's citizenship goals 

in the discourse of forml equality. Nevertheless, in opposition to the views of Haussman 

and B u t ,  1 argue that some of their ~mmendat ions also called for the recognition of 



women's sedgendered identities, as a group. This argument is illustrated by their 

demands for changing d l  pronouns to the word "person" to avoid anti-abortion judicial 

decision!?, as well as in the demand that women explicitly be oamed in Section 15 as 

a group eligible for affirmative action programs. Furthemore, the recornmendation made 

by NAWL and other groups for appointrnents of wornen to the Supreme Court is also 

illustrative of a group-based claim for representation on the basis of women's 

sedgendered identities. Thus, the citizenship demands made by women's groups reflected 

the simultaneous desire for formai equaiity, while also calling for substantive recognition 

of their interests as women. 

It should also be noted that none of the Anglophone women's groups addresseci 

the issue of Quebec's status in Confederation, nor Aboriginal self-government. Many did 

argue, however , that Aboriginal women' s individual equality rights should be p rotected 

under the Charter. 

The presentation made to the Joint Cornmittee by the Native Women's Association 

of Canada illumtes tbat they supported legal equality rights for wornen; it dso illustrates 

that their citizenship wncems included recognition of the collective nght of Abonginai 

seif-government. It was particularly important that the Native Women's Association 

make representations to the governent because neither the non-Aboriginal women's 

groups nor other Aboriginal organizations N l y  represented their concems. Some 

" Although numerous groups requested the insertion of the word perron throughout 
the Charter, the Canadian Abortion Rights Action League argued most ovenly for 
improved acceu to connaception and for changes to the wording of Section 7, 
which could be interpreted as interfering with the rights of women to access 
medicaily safe abortions (Prewntation, Dec. 1 1, 1980). 



Aboriginal groups saw sex equality issues as interfenng with the goal of self-government, 

and feminia groups did not undentaod, nor accept, the claims for self-government to 

which NWAC was committed (Aggamaway, 1989: 68). 

The goals of Aboriginal nationhood were expressed by W A C  President Marlene 

Pierre-Aggamaway in her naternent to the Joint Commiaee: 

We, the aboriginal women of this land, are making representation to the 
Goverment of Canada to declare the sovereignty of our peoples and to serve 
notice that we intend to relate to Confederation as equal p m r s  with the Federal 
and Provincial Orders of Goverment. As women we speak for ourselves, our 
children and the generatiom yet unbom, and join with the aboriginal peoples of 
this land in unity to deciare that o u  righu. our nations and our sovereignty are 
ours to ptoclairn and ours to exercise (1980: 1). 

NWAC's presentation focused on specific social, economic and legal citizenship issues 

which it wanted the govemment to address; concems which deal with the rights of 

Aboriginai people in general, and Aboriginal women in particular. Yet NWAC 

representatives were cautious at the tirne, aying to balance their goals of women's 

equality for enfranchised "non-stanis" Aboriginal women, with their demands for self- 

goverment. Their constitutional concem included: the inherent right of aboriginal 

people to self-determination and self-government; the right to have treaty rights 

recognized in the Constitution; the nght of aboriginal communities to define their own 

membership; the right to retain their culture and languages; the protection of the rights 

of aboriginal women and children: and the right of Aboriginal women to be participants 

in the political decision-making processes (Presentation, December 2, 1980). NWAC 

indicated that the solution to the apparent confiict between native women's rights and the 

goal of Abonginal self-govemment was: 1) the entrenchment of the Qioner ofRights and 



Freedoms, in order to ensure the rights of Abonginai women; 2) the entrenchment of the 

right to Aboriginal self-government in the Constitution, thereby aliowing Aboriginal 

peoples to decide their own membership without interference from the Indian AC, and 

3) the active participation of Abonginai women in the process of establishing self- 

government, in order to ensure sex equality (Presenration, December 2, 1980). 

Presumably as a way of appeasing al1 of the member organizations in its constituency, 

and wary of the conflicts that had developed in Aboriginal communities over the issue of 

reinstatement of Native women, NWAC anempted to promote a solution which would 

support the goal of Abonginai self-government and d l 1  ensure equaiity for Aboriginal 

women in the p r e s s .  

Indian Rights for Indian Women also made a presentation to the Special Joint 

Cornmittee, in which bey demollstzated support for an entrenched Chaner, conditionai 

upon the acceptance of their recommendations. Among other i sues, IRIW rep resentatives 

Rose Chariie, Nellie Carlson and Barbara Wyss addressed the effects of the constitutional 

division of powers, the arnending formula, and specific sections of the proposed Charter 

on Aboriginal people in generai, and on Aboriginal women in parricular (Presentation, 

December 2, 1980). As well as arguing in favour of strong sex equdity -tees in 

Section 15, the equality clause, and in Section 25, the Aboriginal non-derogation clause, 

IRlW also argued that the Caoadian constitution mua  not infringe upon the treaty rights 

of Aboriginal people in general. While I R W  representatives also supported the concept 

of Aboriginal self-government, the y expresseci support for the establishment of an appeal 

body to ensure that "band council decisions regarding membership are fair and consistent" 



(Presentation, December 2, 1980). IRIW's arguments illustrate the fnistration which 

many enfranchiseci "non-starus" women had faced Ûying to re-gain access to their 

reserves afkr "manying out"; a situation which they rnaintained originated from the 

colonizing effects of the I@an Act, not out of the sexism of Aboriginal Band Chiefs 

(Presentation. December 2, 1980)." The claims of IRIW members, therefore, illustrate 

a siightly different conception of citizenship than those put forward by NWAC. While 

both groups addressed the citizenship rights of Aboriginai people in general. and 

Aboriginal women in particular, [RMr members urged strorïger guarantees of sex 

equaiity, and were more willing to employ the Canadian state to ensure those guarantees 

than were representatives of NWAC. 

Representatives of Fran-Quebec women's groups did not make presentations to 

the Special Joint Cornmittee. since most Francc@uebec women's groups viewed with 

suspicion the process of constitutional amendment, especially then Prime Minister 

Trudeau's decision to patriate the Constitution unilaterally, because it denied their status 

as one of the founding peoples of Canada, and the idea of a compact between French and 

English Canada. Furthemore, much of the Franco-Quebec feminist movement was at 

the tirne influenceci by socialia or marxia thought; their gds, therefore, addresseci 

women's role as a citizen in the workplaoe, and did not significantiy address women's 

2 2  One Cornmittee member suggested to IRIW members during their presentation 
that Aboriginal women's difficulties in achieving reinstatement were the fault of 
Aboriginal Band Chiefs, not the federal goverment; a statement which R I W  
staunchly rebutmi. 



Iegal s t a t ~ s . ~  Moreover, Quebec women aiready had mong legal protection in the 

Quebec Charter since 1976, which prohibited discrimination on the basis of "race, colour, 

sex, pregnancy, sexual orientation, religion, political beliefs, Ianguage, national or ethnic 

origin, social condition, handicap or age" (Roberts, 1988: 7). Ginette Busque argues that 

Francophone feminists in Quebec always looked more toward their provincial government 

than to the federal govemment when seeking social change; an approach she argues was 

maintaineci during the 1980-81 constitutional debates (1991: 15). As a result, the 

majority of Franco-Quebec women's groups did not see the need for engaging either the 

federal government or the English Canadian women's movement in a discussion of a 

federally entrenched Charter. Given that Quebec women's civil rights were already 

protected under the Quebec Charter, the majority were more concemed that the collective 

recognition of Quebec's distinct society stanis be reco&nued in the overall Constitution. 

Confiict in the CACSW and the Emergence of the Ad Hoc Commitîee on Women 
and the Constitution 

Many in the Anglophone women's movement h e w  that the presentation of biefs 

alone would not be sufficient for achieving their citizenship goals. Consequently, in 

November, 1980 the CACSW re-scheduled the Conference on women and the 

Constitution for Febniary 14 and 15, 1981, to coincide with the ending of the Joint 

23 My examination of the Franco-Quebec women's press, such as the Féûhtion des 
Femmes du Quebec BJMn and Petite Press, F- d'Action, La He en Rose, 
Lu Gazette d a  Femmes and Comnzuniqu'eiies determined that econornic issues 
such as equal work for equai pay, sexual harasment in the workplace, as well as 
issues concerning reproduction dominated much of the feminist discourse. Unlike 
NAC, for example. the FFQ has strong rnembenhip from unions. 



Constitutional Cornmittee hearings, providing women with a prime lobbying oppomnity 

(Collins, 1981: 16). The CACSW was in wnflict over the re-scheduled conference, 

however, and the decision met with resistance from some of the Liberal-appointed 

Council members (Interview, D. Anderson, 19%). especially since the Minister . Lloyd 

Axworthy, "seemed to be suffering embarrassrnent over its [the Council's] constant 

vocalizing on the issue" (Collins: 198 1: 15). Furthemore, some of the Council members 

expressed hesitation about the usefulness of the Charter as a method of achieving social 

change (Coilins: 198 1 : 15) -an issue which was also paralyzing NAC. Moreover, some 

of the Quebec Council memben expressed dissatistaction with the date, wanting more 

preparation time (Linzey , 198 1). 

The internal CACSW conflict eventually led to the cancellation of the second 

proposed Confennce , amidst allegations of politicai interference. Al though Lloyd 

Axwonhy initially had expressed support for a single Conference to be held in ûttawa 

(Anderson, 198 1 : 23), he began urging Council members in& to consult women in 

regional meetings (Kome, 1983: 39). When the Council agreerl to cane1 the scheduled 

Conference, Doris Anderson, angered by what she viewed as "political" and "self- 

serving" excuses of the Executive, resigned in protest on January 20, 1981 from the 

CACSW ( I n t e ~ e w ,  D. Anderson, 1996).U 

Anger and fnisaation fbeiled a flurry of activity in English Canada, as women 

who had never been active before, sent "letters, telegrams and phone calls" in support of 

" The issues surrounding the cancellation of the second conference are cornplex, and 
therefore. beyond the purview of my adysis.  



Anderson's decision (Lavigne, 198 1 : Al). Anderson believed that the legitimacy of the 

CACSW as a feminist institution was in jeopardy since many would regard the Council 

merely as a pawn of the Liberal governrnent (Interview, D. Anderson, 1996). The 

constitutional interem of many women, therefore, no longer had an institutional voice. 

As a result, although NAC and the CACSW had played a large role in the fall, by 

Ianuary the ability of each to relay women's constitutionai concerns to the federal 

The void left by the inaction of the CACSW and NAC was filled by women 

members of Parliament, and by individual women in Toronto and Ottawa, with the birth 

of the Ad Hoc Cornmittee on Women and the Constitution. In the House of Commons, 

Consemative MP Flora McDonald and NDP MP Pauiine Jewen todr up Anderson's 

cause, berating the Status of Women Minister for "political interference", and calling for 

his resignation (Lavigne, 198 1 : A 1). In Melissa Haussman' s cornparison of the aaempts 

of U.S. feminists to achieve the Equal Rights Amendment, and the activities of Canadian 

feminists during 1980 and 198 1, she wncludes that the representation of Canadian women 

in the federal legislanue (which was more than twice that of U.S. women) greatly aided 

the stmggle for nghts: 

Caoadian women MPs were of invaluable help at al1 stages of the feminists' 
equality stniggle.. . while the reiative lack of women in the U.S. Congress and 
state legislatures made the atmosphere surroundhg presentations made by female 
lobbyists on the ERA seem ' surreal and circus-like' (1 992: 1 14). 

Haussman argues that the presence of women in the Canadian federai legislature enhanced 

the political oppominity structure in which women aperated at that time, thus 

strengthening the links between the women's movement and the state (1992: 121). Even 



though Anderson's position might have been champioued by opposition Members whether 

or not femaie MPs had been present in the Consemative and New Democrat parties. 

nevenheless, it was the female members who sustained the issue and i n c r u  its 

visibility . Furthemore, the coalition m g  these members of difierent political parties 

illumates that the issue of entrenched legd equality nghts for women ûanscended 

political party ties ( In te~ew , F. MacDonald. lW6). 

An Ad Hoc Comminee on Women and the Constitution was created in response 

to the canceliation of the CACSW's conference, and consisted of women from 

TorontoL.', and expanded to include organizers in Ottawa? Moa women involved 

were past or present NAC executive mernbers, some were feminist legal scholan, others 

worked in the federal bureaucracy, and some were women who had never ken  active 

2 5  Participants at the first meeting at the "Cow Cafe* included: Kay McPherson, past 
president of NAC, peace activist, and former independent and NDP candidate; 
Laura Sabia, former Conservative candidate and past president of numerous 
women's organizations includmg NAC; archivist and NAC executive member 
Moira Armour; Lin& Ryan-Nye and Margaret Bryce, cochairs of Women for 
Politicai Action; A& Hiii, executive director of the Federation of Women's 
Teachers Associations of Ontario; Illa Driever, from the Women's Halton Action 
Movement; Mary Corkery and Susan VanderVœt. from the Canadian Congress 
on Learning Opportunities for Women; Shelagh WiUunson, cefounder of 
Canadian W o m  Studies, Janka Seydegart and Nancy Jackman (Kome; 1983: 
43). 

2 6  ûttawa orgânizers included Pat Hacker, coordinator of Women's Career 
Counseiling SeMces; Pat Webb; Vaughn Jeliffe; Rosemary Billings, NAC 
executive member; writer Heather Menzies; law m&nt Tamra Thomson; NAC 
Constitution Cornmittee Chair Ji11 Porter; Gad Anthony; Janice Tait; Jane Pope, 
of the ûttawa Women's Credit Union; Kris Furlought; Susan Phillips; Jan Mears; 
Carol Armatage; Lisa Nemetz, as well as numerous other women. Many of the 
ûttawa organizers were hown as selfsefineci "Manhasa, who performed much 
of the detailed leg-work mcessary to pull off the Conference. 



politicall y before (Interview, R. Billings. 19%; Kome, 1983). NAC was experiencing 

intenial conflict as President Lynn McDonald opposed the concept of enanchment, 

whereas the majority of the NAC executive supported it; this contlict prevenred NAC 

from assuming formal responsibility for organizing the Conference (Interview. R. Billing s, 

1996). Consequently, Ad Hockers decided to pro& with the onginally planned 

conference, to be held on Febniary 14, 1981, which lefi them less than two weeks to 

plan. 

The extraordinary organizing efforts of the Ad Hoc Committee have been 

documented elsewhere?, and thus 1 will not elabonte on their endeavors here. It is 

important to note that the Ad Hoc organizers were mobilized by two beliefs: fint, al1 

were wnvinced that the federal governent was going to entrench a Charter with or 

without the input of women, and they wanted to ensure that women's interests were 

incorporateci into the constitution-formation process; second, they believed that, if 

women's citizenship rights were inwrporated into the Constitution, pursuing legai 

suategies could be a useful method of social change for achieving sex equality (InteMew, 

R. Billings, 19%; Interview, D.Andem>n, 1996). 

The mobilization of women in the Anglophone movement in response to Doris 

Anderson's resignation from the CACSW, cuiminating in the establishment of the Ad 

Hoc Committee on Women and the Constitution, reflects the movement's strong 

orientation to the federal state. This federal orientation is an example of the pan-Canadian 

=' See Penuey Kome's 
Constitution for an 
Conference. 

book nie T&ng of 7benty-Eigk Women C3tallenge the 
indepth description women's efforts in organizing the 



nationalism of the Anglophone women's movement, in which women looked to the 

federal governent to protect their interem across provincial divides. The introduction 

of the Charter provided women with a tao1 to pmtect their citwnship intereas across 

Caoada; protections which women believed would be insufficient if they did not have 

access to the Charter-making process. It was felt that the cancellation of the CACSW's 

Conference left women without an oppominity to fully define their constitutional 

citizenship goals, and without it women believed that their interests would not be 

represented in the final amendments. Therefore, mauy Anglophone women mobilkd in 

order to ensure that the Constitution WOUU reflect their citizenship demands, in a way that 

incorporated their sexlgendend identities. 

VI1 

Since M o r e  the turn of the century, women in Canada have defined, and been 

defined b y, their differentiated citizenship status. The development of women ' s 

equality - through the franchise, the definition and acceptance of legal personhood under 

Canadian law, the recommendations of the Royal Commission on the Stanis of Women, 

and the assertion of Francophone and Aboriginal nationalisms - have al1 been 

wncepnialized as c ihnsh ip  issues for women in the Anglophone, Francophone, and 

Aboriginal women's movernents in Canada. Often, however, the tems of women's 

citizenship participation at the national level have been defined by the activities of the 

majontarian Anglophone women's movement. In the next chapter 1 will analyze how the 

events of the 1981 Ad Hoc Conference on Women and the Constitution further defined 



the concept of women's citizenship in the coIlSatutiona1 context. 



CHAPTER TWO 

THE 1981 AD HOC CONFERENCE ON WOMEN AND THE CONSTITUTION: 

WOMEN-CENTRED IDEAS OF REPRESENTATION 

My purpose in this cbapter is to i l iumte  that in 1981, women's constitutional 

inieresîs included concem about democratic process and politicai participation, as well 

as secunng democratic nghts. By examining the events of the 1981 Ad Hoc Conference 

on Women and the Constitution, 1 will demonstrate that women's interests in democratic 

process were illustrateci in three ways: first, socidist-feminists critiqued the process of 

entrenching the Charrer, arguing that entrenched constitutional righu would replace 

parliamentary supremacy with judicial supremacy; a move which they feared would have 

negative consequences for women' s equality. Second, I will argue that the dienation moa 

women felt from the constitution-making process and the o v e d l  legd and political 

systems led to their dernands for broadening their citizenship participation and inclusion 

of their sedgendered citizenship issues. Third, 1 will demonstrate that wornen developed 

group-based, legd and political representatioml claims to address their marginalization. 

1 argue that these claims illustrate a combination of both formal Md differentiated 

concepts of women's cithnship, in that they demanded equal representation of women 

as an issue of justice, and for the purposes of ensuring women's interests on the public 

agenda. In doing so, however, the majoritarian women at the Ad Hoc Conference did not 

explore how group representaaon of women wouid include divenity. 



ineqwtity since citizenship nghu and duties were granteci only to adult (usually white) 

propeny-holding males. Women, people of colour, people with disabilities, children, and 

others were excludeci because they were not considered persons under the law. Modern 

concepts of libeml-democratic citizepship, however, are based upon the ideal of formal 

e q d î y ,  in which every rdoml adult' who is a member of a state has an equal ability 

to exercise the rights guaranteed by that state, and an equal responsibility to share in the 

duties required b y that state . Formai citizenship rights are thus, theoretical1 y, considered 

to apply equally to al1 members of the -te, regardless of sex, race, or class. 

Formai equality in liberaldemocratic States however, has also been compatible 

wi th the continuai inequaiity of women, and their second-class cibnship status. Thus, 

although many women have achieved forma1 equality, substantive equality has not yet 

been realized. One of the main arguments against treating wornen as full citizens is their 

"nature". It was (and in some cases still is) thought that women were not fit to participate 

in public life because of their "natural" exnotional state and their " naturai " duties as wives 

and mothers, which supposedl y stripped them of objectivity and the ability to reason. This 

"natural" distinction between men and women was/is reflected functionally in the public 

(male) sphere of civil society and the private (fernale) sphere of the family. Political 

theoria Carole Pateman argues, for example, that the wnstnicted dichotomy of 

man: woman is translateci into the dichotomy of justice: love. Women' s (na-) place and 

1 The citizenship requirement for rationaiity justifieci, for example, the exclusion 
of people with developmental disabilities from the federal franchise in Canada 
until 1993, and it continues to exclude children. 



work widiin the family means that she embodies passion, love, and inequality; given that 

the family is " naturailyu patriarchal, she is assigneci secondary status (1980: 30). Because 

of these close ties to the family, it is thought that women are therefore unable to 

naascend tbeir passions/love in order to objectively participate in the public sphere, 

where issues of justice and the wmmon good mua be decided rationally (Pateman, 1980: 

24). Thus, although the stnicaires of patriarchy (inequality between men and women) 

and liberalism ("formal" equaiity between [ d e ]  citizens) may seem incompatible, they 

are both susmineci by the "separation" of the public and the private spheres (Pateman, 

1989: 120). 

Most women in liberaldemocracies now have "formai" citizenship rights (with 

the exception of, for example, women imponed as domestic workea in Canada); the 

application of formai citizenship rights, however, has not resulted in the realization of 

sUtrstu&ve citizenship rights for women, rnaidy because the ideal of formal citizenship 

is still male-based. Ausnalian thwria Rian Vœt argues that substantive citizenship will 

be achieved only when women's participation in state decision-making is wncephialized 

not rnerely as a right, but as a duty necessary for Ml citizenship status. In other words, 

according to Vœt, women "should not be satisfied with formal rights alone, but aspire 

to equal exercise of those rightsn (1994: 74). 

Mainsaeam Canadian politicai scientists have constructed women's relationships 

to the Constitution only in terms of civil rights, particuiarly the Charter of Rights, and 

have overlooked their demands for equitabb participation in the constitutional, political, 

and judicial decision-making structures (Cairns, 1991, 1992; Morton, 1995; Morton and 



Knopff. 1992). Cairns, for example, argues that the Charter: 

. . .Iinked Canadians directiy to the constitution by the vehicle of rights. In 
particular, it gave constitutional niches or identities to women, aboriginal 
C d a n s ,  officiai-language minorities, visible minorities and third-force 
Canadians, and al1 those singled out for special mention in the equality righu 
clauses of sections 15 (1) and 15 (2) (1992: 73). 

In this view . therefore, cithens are conceptualized as constitutionai beings only in that 

they carry, and have the ability to exercise, civil rights. This picture of constitutional 

citizenship is not necessarily wrong, but it is incornpiete. The events of the Ad Hoc 

Conference in 1981 illustrate that women maintaid specific coastinrtional interests as 

much in democratic p r e s s  as they did in democratic rights. 

Before examining women's concerns about democratic process, I will elaborate 

upon the representation of Conference participants to provide a context for the resolutions 

which were developed. To the extent that the Ad Hoc Conference was a "constituent 

assemblyn. it is necessary to examine what kinds of women attended, in order to evaluate 

the signi ficance of the resolutions developed and illustrate whose goals the y represented. 

The representation of women at the Ad Hoc Conference was in one sense quite 

diverse, as women of moa regions, ages, politid and feminist ideological positions were 

present.' The majority of women were middle or upper class, although some women 

2 In m y  examination of the film material 1 saw women of most age groups present. 
varying from approximately 20 to 70 years of age; although the majority were in 
the 3060 year age group. It is, however, difficult to detenniw how weU each of 
these identitiedpositions were repnsented in an examination of the audio and film 
materials. 



represented "working class" viewpoints. In traditional Canadian style, regional 

representation was (for the moa part) a~hieved,~ as women came from al1 ten provinces 

and one temtory (NWT).' Many Francophow women fiorn Quebec chose not to attend 

the conference, given, as 1 have argued in the last chapter, their suspicion of the federal 

drive for the Charter; although two organhations were represented -the Réseau d'Action 

et d'Information pour les Femmes (RAIF) and the Ligue des femmes du Québec 

(Dumont, 1995: 160). Many francophone women h m  outside of Quebec were present, 

however, and were active in influencing the Conference's agenda. Furthemore, 

representation at the Conference was also diverse across the politicai spectrum, as 

members of the Conservative, New Democratic, Liberai, and Communist Pames were 

al1 present (Audio recording 9B; Gotell, 15; Interview with R. Billings, 1996). In terms 

of race, only two women of colour were present, even though attendance at the 

Conference exceeded 1400 women; this undempresentation was highlighted by Dr. 

Carrie Bea, who attended as a representative of the Visible Minority Women's Society 

of Nova Scotia (Film Red 5).' A number of Aboriginal women from a variety of 

A boriginal nations across Canada attended the Conference, including rep resentatives from 

NWAC and IRIW (Film Red 6). It is difficult to determine the representation of lesbian 

3 The Conference was also endorsed by a number of 
Canada. See Appendix C for a list of endorsements. 

The original list of participants, which may have 
numbers of women ftom each region, was destroyed 

organizations from across 

more fully identified the 
in a flood (Gotell, 1990). 

s At the age of 78, Dr. Bea had an established history of organizing in the BIack 
communities of Nova Scotia; she had also been long active in trying to get 
mainstream feminist organizers to include the concems of Black women in their 
agendas. 



or bisexual women at the Conference, although some of the wornen inteMewed for this 

snidy indicated tbat lesbians were present and one woman self-identified in the 

Conference p r d n g s  (Film Reel 12). Furthemore, a resolution suppomng the 

inclusion of sexual orientation as a prohibited grounds for discrimination in the Charter 

was passed with resounding success (Film Red 12). Although the disability rights 

movement lobbied quite intensely during the Constitutional debates, no women with 

disabilities self-identifid, or were identifiable, at the Conference. 

Thus, although there were some Aboriginal, FranceQuebec, lesbian andor 

bisexual, and working class women present at the Conference, as well as wo  Black 

women, the majority of women were white, middle-upper class, able-bodied, publicly 

heterosexual feminists. There was, however, broad representation of regional, partisan 

and ferninia ideologid positions. What then, does this representation of women sipi@ 

for the resolutions which were developed from the Conference proceedings? Canadian 

political scientists Jane Arscott and Lin& Trimble argue that numerical representation of 

women in decision-making bodies will not necessarily result in policy decisions which 

represent women's interests (1997: 4). In discussing the representation of women in 

Canadian legislatures, they argue that: 

. . .ferninia representation, or representation "as if women matter", is more likely 
to occur when it is undertaken both by and for women. While men can play a 
supportive role, they cannot claim power for women and they cannot hold power 
in women's stead (1997: 4). 

At the Ad Hoc Conference, the limited reprrsentation of minority, Aboriginal and 

FranceQuebec women meant that their interests had a smaller chance of king 

represented in this constitutional "constituent assembly". If the arguments of Trimble and 



Arscott are used, however, it should still have been possible for their interests to be 

represenred, if the majority women were witling to acknowledge, and empower the 

interests of minority, Aboriginal and Franco-Quebec women. This did not sur, 

however, when women debated issues of constitutional, legal and political decision- 

making. Thus, the conceras w hich women rai& about dernomtic process were main1 y 

based on a group-based conception of women's citizenship which did not encapsulate the 

interests of minority, Aboriginal and Franco-Quebec women. 

III es of the Ch- 

Many of the women attending the Ad Hoc Conference supportai the entrenchment 

of a Charter of Rights and believed that women deserved, as a matter of right, to be 

granted equal legal status. A critique of the Charter's possible effects on the Canadian 

political system was developed, nevertheless, by some sociaiia feminists at the 

Conference, who argued that the Charter wouid be harmful for Canada's tradition of 

Parliamentary supremacf, and that attemprs to engage the legal system would hinder, 

rather than promote, progressive sacial change. 

Some socialist-feminists argued that judicial decision-making could prove 

6 Some memben of the Consenative party were also conarned about the effécts 
of the Chaner on Parliamentary supremacy during the 198û-81 constitutional 
debates. In my research 1 have not been able to find evidence that fernale 
Consemative party memben opposeci entrenching the Charter on the grounds that 
it wouid limit parliamentary supremacy; rather, their opposition was made more 
in response to deficiencies in the process of constitutional reform, and the federal 
goveniment's attempts at unilateral patriation. 



detrimental to women's interests, rather than assisting them to achieve equality. 

Primarily, they argued that members of the judiciary were not accountable to the 

Canadian public because they were appointed to their positions, and thus not accounable 

to public scrutiny, as were politicians (Interview, M. Fem, 19%). Many socialist- 

ferninias feared the shift in power which wodd result from entrenching consti~tional 

equality rights, arguing that legai decision-making would lead to judicial supremacy, thus 

undermining the Canadian traditional system of parliamentary supremacy (Bolton, Audio 

recording 8B). Lynn McDonald, NAC President, for example argwd that entrenchment 

would cause a dramatic shift in the Canadian political system: 

. ..[Enmachment] means changing our political system very substantially. We 
would have to address the issue of supremacy of parliament versus giving more 
power to the courts (Audio mrding  5a). 

What moa concerneci leftist critics of the Charter was their belief that pursuing equality 

projects through the c o w  would limit, rather than expand, progressive change in 

Canadian society. Lynn McDonald argued that an entrenched Charter would strengthen 

power of the judiciary, which she considered consemative, and would leave 

disadvantaged groups without the power of legislative redress (19û4: 45). Also f b n g  

the repercussions of a conservative judiciary, Margaret Fem, President of the 

Saskatchewan Advisory Council on the Status of Women insiead called for maintaining 

the status quo: 

We live in a rapidly changing society and our wnsciousness of social justice is 
expanding to reflect the changes that are happening around us. It might well be 
preferable to retain, with dl their warts, the traditionai methods of legislating 
rights so that changes, when necessary, can be expeditiously addresseci (Film reel 
4) 



Furthemore, some socialist-feminists opposed enmnchment because they feared the 

enhanced power of the courts would result in negative implications for the women's 

movement, in that aansfemng power to the judiciary would result in fewer points of 

access for lobbying, which had been previously relatively successful for women's groups, 

especially where provincial NDP governments were in power. Anne Bolton, a New 

Democratic Party mernber fkom Saskatchewan, for example, argued strongly against the 

entrenchment project, asserting that: 

An entrenched bill of rights is inflexible. It's carved in Stone.. .It's subject to 
insensitive interpretation.. . It precludes provincial innovation and therefore there 
is no chance for a progressive province where there have been lobbying by people 
who have access to their MLA's to show the way with pilot projeas.. .It rnight 
maLe us tend to sit back and think that the law is going to take over. That is not 
going work at dl. We ' re going to have to lobby for specific changes in our own 
provinces first (Audio recordhg Sa). 

The socialist-feminia critiques of the Charter made by Saskatchewan women 

Margaret Fem and  AM^ Bolton echoed the mncems of the Saskatchewan NDP provincial 

government. and its Premier, Allen Blakeney. In addressing the Special Joint Cornmittee 

on the Constitution the previous December, Blakeney had argued that he did not oppose 

a Charter, but rather the cottsnbtutiollQl enrrechmem of a Charter: 

With entrenchment, many of the most important and sensitive public policy 
decisions are delegated irretrievably to the courts. Courts, of course, are partially 
responsible now for administering federal and provincial human rights codes, but 
their decisions are not beyond popular review through legislative action. What is 
k i n g  proposeci by the constitutional entrerichment of rights is a shifi in power 
more radical than anythmg yet experienced in Canada. By entnnchment we are 
essentially putting beyond the mach of eleçted representatives the disposition of 
such matters as abortion, capitai punishment.. .and many, many others (1980: 14). 

In support of the provincal government's position. many wornen's groups in 

Saskatchewan expressed concern that a coriservative judiciary would limit women's access 



to abortion (Interview, M. Fem, 1996). Mon feminists in rnany other provinces did not 

undentand the position of women's groups in Saskatchewan, or else believed their 

support sternrned from the influences of Allen Blakeney (Kome, 1983: 94). To argue that 

midist  feminists were merely pawns of the Saskatchewan govement, however, ignores 

the fact that Lynn McDonald, then President of NAC, the largest umbrella organization 

of women's groups in Canada, also held the same views. Furthemore. it delegitimizes 

the very real fean some socialist ferninists had about using legal processes to achieve 

social change, and their belief in the beneficial effects of Parliamentary supremacy. These 

left-wing critiques of the Charter also demonstrate a preference for what political scientia 

Richard Sigurdson calls "the torycollectivist features of the British parliamentary 

nadition over the liberal individualism of the US mode1 and its nghts-based constitution" 

(1993: 97). Both Lynn McDonald and Allen Blakeney feared, for example, the 

" Americanizationn of the Cananian politicai system, which was traditionally based upon 

the British system of govement (McDonald, 1984, 1981; Sigurdson, 1993); a fear 

echœd by legal scholar Michael Mandel in his critique of the C h a r  entitled rite 

Chaner ofRights and the Legatizatzanon of Poürics in Ca&. The arguments in support 

of parliamentary suprernacy were not, however, made by al1 socialist-feminists at the 

Conference. Some, such as Carolyn Egan, then one of the Coordinators of Toronto's 

International Women's Day Cornmittee, viewed the Charter as a possible tool for 

individuals to challenge the often undemocratic decision-making processes of the state 

(InteMew, C. Egan, 1996). 

The debate over parliamentary versus judicid decision-making raised by some 



socidist feminists at the Conference illustrates that women were indeed concemeci about 

how women could achieve constitutional equality. In other words, some wornen believed 

that achieving democratic rights would in no way ensure that the process of enforcing 

those rights would be democratic, or sensitive to women's needs. The majority of 

women were concernai, however, that the process of constitutionai refom, and the 

limited representation of women in the j udiciai and poli tical decision-making structures 

would hinder their chances to achieve substantive equality, and, as 1 will argue below, 

developed groupbased representational claims to address these problems. 

While moa of the women precnt at the Conference did not oppose the concept 

of an entrenched Chaner, nevertheless they recognized that the relative lack of 

representation of women in the legislanues, the judiciary and the constitution-making 

processes hindered their abilities to have women's interests inserted ont0 the public 

agenda. The demands which women made at the Ad Hoc Conference for increased 

representation in the public sphere stemmed from three main influences: the harmful 

consequences of judiciaidecision-making under the Biü of Rightir; women' s experiences 

of dienation from the constitutional-formation process; and, women's desire to engage 

with, and impact upon, the legal and political systems in orcter to transform them into 

useful avenues of progressive social change. 

The need for increased representation of women in the f o d  structures of public 



life had been highiighted eleven yean earlier, in the recornmendations of the Royal 

Commission on the Stanis of Women in 19'70; however, the representation of women in 

these bodies had changed relatively linle since that time. In 1981, women were 

represented in small numbers in the federal and provincial legislanires - 6 % of the federal 

cabinet, 5 56 of provincial cabinets, 4.9% of the House of Cornons, and 2.5 96 of the 

provincial legislatures (Collins, 1981: 30). The s d l  representation of women in the 

Canadian judiciary was also a concern, especially in light of the harmfui decisions 

concerning women' s interests under the Bill of Rights (McDonald, 198 1 : 17). Margaret 

Fern argues, for example, that although women judges may not necessarily represent the 

interests of women on the Bench, the srnall numbers of female lawyers and judges at that 

time caused women to be concerned about the legitimacy of the legal process ( I n t e ~ e w ,  

M. Fern, 19%). Highlighting the sexist decisions in Murdoch, B b ,  and Love11 and 

Bedord, Lynn McDonaid critiqued the representation of women on the Supreme Coun, 

and argued that while group representation of the province of Quebec was seen as 

justifiable, few "wnstinrtional experts" undemood the need for group representation of 

women: 

. . .Quebec is guaranteed representation on the Supreme Court of Canada since it 
is assumed that it wouid be wrong clearly for Ontario judges to have exclusive 
jurisdiction over Quebec law; but evidently it isn't for men to have exclusive 
jurisdiction in decisions so profoundly affecting women (1981: 17). 

As well as the harmful effects of judicial decisiommaking under the Bill of Righrs 

in the 1970s. the majority of women also felt alienated from the connitution-making 

process. The unwillingness of the federal goveniment, and paràcularly the Status of 

Women Minister Lloyd Axworthy, to acknowledge and accommodate many women's 



constitutional concerns propelleci many in the Anglophone women's movement inro the 

constitutional arem. The federal govemment's dnve for unilateral patriation created a 

sense of urgency for women of al1 politicai smpes who were interested in influencing the 

constitutional process (Interviews with M. Fern; L. Nye; F. McDonald). These concems 

were illusuateci b y Conference delegates S heila Murray, then Dean of Continuing Studies 

at Algonquin College in Ottawa, and Margaret Fern, who denounced the federal- 

provincial constitutional negotiations as: 

... inadequate to meet the aspirations and beliefs of Canadians, [and] that the 
process dœs not reflect the wncerns, commitment and involvernent which we as 
Canadians believe to be essentiai to a democrafic and non-violent process of 
constitutional reform, and that therefore the present process should be immediately 
abandoned (Audio recording 8a). 

Opposition to the federal govement's intentions for unilateral patriation was 

especially prevaient in the position of Conservative party women at the Conference,' who 

highlighted the need for a suitable amending formula, and urged women to reject the 

proposed Chaner and only address it after the Constitution was paniated (Film reel 9). 

Numerous women interviewed for this snidy recollected that the cri tiques raised by 

Conservative women were seen as attempa to manipulate the Conference resolutions to 

adhere to the Conservative Party line; a position which participants refused to endorse. 

Nevertheless, dthough most Consemative women wanted to ensure the consent of the 

provinces in patriating the Constitution, some, such as Flora McDonaid, also strongly 

supported the concept of an entrenched C h e r  (InteMew, F. McDonald, 1996). 

7 Two Consemative party members ideiitified at the Conference who argued this 
position were Maureen McTeer and L a m  Sabia (Film reel 9). 
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Although a few individual women had been active in the 1970s representing 

women's constitutional interests in the federal arena (InteMew, F. McDonald, 1996), 

women' s participation in constitutional decision-making was extremely limited until 198 1. 

A large part of the exclusion stemmed fiom the domination of dualism and regionalisrn 

in the constitutionai discourse (Ayim, 1979; Trimble, 1991; Vickers. 1993a). 

Constitutional discussions focused on federal-provincial relations and the role of the 

provinces, as well as the place of Quebec as one of the "founding" peoples in 

Confederation. These discussions, nevertheless, aperated on the belief that al1 women ' s 

interests and identities couid be included within those two constitutionai categories. To 

some extent this is m e .  Women's interests and identities are fundamenally shaped by 

their place of residence, their "belonging" to a ceriain region, or province of Caaada; 

furthemore, the interests and identities of many F-Quebec women vis-&vis the 

Constitution are shaped by their experiences as members of the Quebec nation (de Sève, 

1992; Dumont. 1995). 1 would also argue that the interests and identities of Anglophone 

women outside Quebec are shaped by their experiences as members of the Canadian 

nation, although women' s adherence to Canadian nationaiism outside of Quebec is, often 

times, less discernible. In rnaking this argument, 1 concur with political scientia Philip 

Resnick who argues that citirens of Canada outside of Quebec have experienced difficulty 

in defining themrlves as a nation (1995:90); however, 1 argue that this difficulty in 

defining English-Caoadian nationalism stems more from its "invisibility" in the structures 

of the Canadian =te and civil society, than from its non-existence. As a result of their 

varying affiiiations with place and nationaiity, women do have interests in the way 



dualism and regionalisrn are wnstructed in the Canadian federation - interests which they 

often share with men of the same place and nationality. Nevertheless. in 1980-81 the 

concepts of regiooalism and dualism were insufficient for acknowledging and 

incorporating other aspects of women' s interests and identities, especiaily for Anglophone 

and Aboriginal women; aspects which were based on their collective sexlgendered 

characteri sucs and which created di ffe rent relatiomhips to the state than men expe rienced. 

In order to have women's interem addressed, many women asserted the need to improve 

the representation of women in the legislatures, the judiciary and the constitution- 

formation pmcesses. 

The vimial exclusion of women from judicial, political and constitutional decision- 

making in return infiuenced their desire to gain access to, and influence in, the public 

sphere. Most of the women attendhg the Conference, although wary of the limitations 

inherent in pursuing legal methods of social change, nonetheless endorseci the concept of 

an entrenched Charter of Rights if they were able to influence the process of its M n g  

before it was entrenched. Linda Nye, a Conference organizer, explains that the federal 

&ive to entrench a Charter, with wording very similar to the Bill of Rights, propelled 

women at the Conference to develop alternatives to the proposed wording: 

We decided in mnning the Conference that we would have to accept the likelihood 
that the Charter would be entrenched, and in that case, it was criticai that we 
change something - not jua shape it - because the Charter was basicaily the bill 
of rights ... We got the message that it was written poorly, that it was written 
sloppily, not even good language. Badly written articles you can toss away, and 
not even finish. Badly written patriarchal documents that are going to be the 
highest law of the land you cannot ignore. .me had not been able to get the bill 
of rights to work for us, and here it was going to becorne even more powemil 
(Interview, L. Nye, 1996). 



At the Conference, the late Pauline Jewett, then a New Democrat Member of Parliament, 

argued that wornen could use the power of law to their own advantage, if wornen had a 

hand in shaping its form: 

In some of the most important cases of constitutional history- the Jehovah's 
Wimess case, the Roncarelli case, the Padlock Law case -the courts have, despite 
the process by which they are appointeci, show themselves to be on the side of 
civil liberty. They have not however.. .been very good on the issue of women's 
human right to equality ... If we don? get a Charter of human rights which will 
explicitly state in so many words, very clear words, that what we want is not 
simply equality in the administration of the law. but equality in the very substance 
of the law itself.. . We have to. . . It gives clear direction (Film ne1 16). 

Many women mongly believed that if they could participate in defining their legal 

citizenship rights, they would be able to change the way in which laws applied to women 

(InteMew, M. McPhedran, 19%; Interview, L. Nye, 19%). Indeed, some of the 

feminist lawyea, and some women involved in party politics arguecl tbat the legal system 

could provide women with more effective protection for their civil rights than legislanires 

(Jewea, Film Reel 16; Baines, 1981: 59). Whereas many opponents of entrenchment 

argued that legal equaiity rights wodd harm the tradition of parliamentary supremacy, 

lawyer Deborah Acheson instead believed that entrenchment was necessary in order to 

prevent "abuse by the tyranny of a transient IegisIative majority" (Audio recording 2a). 

Some feminist lawyers, therefore, viewed the traditional immutability of law and of the 

courts as potentiaily a smngth as well as a weahess for women. It was felt that, by 

enmnching appropriately worded sex equaiity rights in law, women's nghts would be 

inalienable; whereas relying upon the questionable good gram of legislahires for social 

change was a more unstable approach, as women would have to depend on the whim of 

the political party in power, in a context in which few wornen could pemûate elite party 



circles. 

Women's determination to influence the legd system, however, was mixed with 

a sense of trepidation, illustrating what legai theoria Mary Jane Mossman defines as "the 

paradox of feminia engagement with the lawn (1995: 21 1). and what political r i en t i a  

Ji11 Vicken defines as an element of "radical liberalism" (1993). According to Mossman, 

while many feminists have used Canadian law to funher sexual equality. often law has 

"rejected or undermined such claims, thereby confirming the limits of law and legal 

processes in the achievement of broader ferninia goals" (1995: 2 1 1). Nevenheless, it was 

due to the harmfid eHects of the Bill o f R i g k  that many in the majoritarian Anglophone 

women's movernent were emboldened to press for equality guarantees in the Charter, in 

hopes of improving women's legai status (Interview, L. Nye, 19%). Similarly, Ji11 

Vickers argues that radid  liberalism has been the operationai code which categorizes the 

values of the mainstream English women's movement in Canada and includes, among 

other values, "a cornmimient to the ordinary politicai process ...[a nd] a belief in the 

efficacy of state action in general to remedy injusticesn (1993: 36). Hence, even though 

many in the Anglophone women's movement were critical of the state during the 

constitutional debate, paradoxically, they also sought to influence it. This belief was held 

by liberal feminists at that time, and also by many sociaiist-feminists whom were 

supportive of lobb ying the government to enaenc h such righu as collective bargaining , 

equality of econornic opportunity and reproductive freedom (Interview, C. Egan, 1996). 

Women's virtual exclusion from the coustinitioaal, legal and political processes 

thus led most women to wanf to engage with the state, and with the law, to achieve social 



change and substantive recognition of their citizenship rights. Women no longer wanted 

to m d  on the sidelines of policy and legal decision-making, perceived only as an 

"interest group". Though many women were apprehensive about engaging with the state 

to achieve their goals of sex equality, mon also believed that working fiom within, and 

shaping the law with their own hands, women could, indeed, "use the master's toolsw . 

At the Conference, claims for incrrased representation were made on two grounds: 

1) that, as more than 50 % of the population, women derrved equal representation with 

men as an issue of formal justice, and; 2) that greater fernale representation was required 

because women were more Iikely to represent women's interests because of their 

sex/gendered experieaces. Thus, women ' s representational claims at the Conference 

illustrate a demand for both a formal and a differentiated citizenship. Furthemore, the 

focus on representation at the Ad Hoc Conference also illustrates that Charter rights were 

nor their only concem; rather, their recommendations regarding participation in public 

life illustrate a broader conception of ciknship. Women's claims for group 

representation however, did not illustrate an understanding of how ciifferences among 

women could be accommodateci in their feminist project. 

Three resolutions passed at the Ad Hoc Conference which addressbd the issue of 

represenation in politicai, judicid and constitutional bodies: 

That in the case of ele~ted positions we cecommend reform of the current electoral 



system to increase the participation of w o m e d  

That this [Conference] approves the principle of equitable representation of 
women throughout the political system. In the case of appointments to the Upper 
House, Boards, Commissions and the Bench, women should have equal access to 
appointments and positions and hold at least half the positions at al1 levels. 

That failing the full adoption of our amendrnents, incorporation of a Charter of 
Rights be accomplished by a constituent assembly of 50% women. 

(Audio Recordhg 9.). 

The arguments which many women made in favour of equal representation in political, 

legal and constitutional bodies illustrates their concurrence with the liberal ideal of 

distributive justice. U.S. philosopher Iris Marion Young argues that this ideal refers to 

the "moraily proper distribution of benefits and burdens among society's members", 

which includes the distribution of both material goods and social positions in society 

(1990: 15). These challenges to make public structures more inclusive of women are 

comparable to the goals of the suffrage-era activisu, in which both maternai feminists and 

equai nghts feminists "believed that governent and public policy would be tmnsformed 

by women's participationas voten" (Vickers, 199'7: 29). At the Conference, the belief 

that women deserved equal representation in a consritutional constituent assembly as a 

matter of forma1 justice is illustrated by one of the Conference attendees: 

This is our right to have 50% of a constituent assembly - not out of persuasion or 
cajoling - we've done that and it has not usually worked.. . [lnstead] we get 
tokenism.. .We are 50% of the population and we want 50% of the voice of 
Parliament (Audio Recurding 9A). 

8 Although this resolution was passed, it was amendeci, and replaced with the 
second resolution outiined above after debate empted over the issue of 
representation and "women' s interestsw . This nsolution was not made public after 
the Conference. 



By endorsing the resolutions on representation, the majority of women attending the 

Conference illustmted that they supported the concept of proportionai representation, 

which it was believed would increase women's representation, as an issue of formal 

justice. 

Iris Marion Young argues that the ideal of formai justice is insufficient for 

achieving substantive equaiity, because it is resmcted to the dimibution of material goods 

or social positions, and neglects to take into account the social structures or power 

relations which often determine their distribution (1990: 15). While I believe that some 

women's claims for proportional representation on the s m  busis as men illustrated a 

desire for the liberâi ideal of distributive justice, nevertheless, I would argue that the 

claims were made becuuse of the historical disadvantaging power relations that had 

prevented women' s participation in the fonnal decisionmaking structures of the state. As 

a result, those who supported women's proportional representation as a distributive issue 

did not ignore the gendered nature of social power; rather, their arguments illustrated that 

bey supported proportionai representaaon becme of it. 

Some arguments, however , illustrate that the representation of women in public 

bodies was required not ody as a matter of formai justice, but also as a means to achieve 

a differentiated citizenship, in which women's needs "as women" would be represented. 

In other words, some Conference participants argued that the increased representation of 

women in the public sphere was necessary because women, as women, shared cenain 

representable interem. This argument stressed that men, because of their sdgendered 

identities, were not in a position to understand policy issues which affected women's lives 



from a woman's perspective. Lawyer Beverly Baines, one of the key Conference 

presenters, demonstrateci this in particular relation to the judiciary: 

There are two m m  why men may lack impartiality in sex equality cases. First, 
men never experience the deprivations from "pe~sonhood" which women face 
during their lifetime. Nor is it sufficient for a male judge to experience 
vicariously the deprivation of the women with whom he is intimate. The distance 
benueen k ing  and perceiving can never be comple~ly bridged even by the moa 
sympathetic male judge (Baines, 1981: 44). 

Baines' coacems were e c h d  by Lynn McDonaid, President of the National 

Action Cornmittee on the Stanis of Worneng McDondd argued that increasing the 

represenration of women in nate decision-making structures would increase the 

probability of "women's issues" k ing  raised on the public agenda (Film Red 5). 

Furthemore, McDonald stated that the enhanced representation of women (for example, 

in the judiciary) would change the way that laws were interpreted - because such judges 

were women: 

Wouid we have gotten the decisions that we've had, the disastrous history from 
the Supreme Court of Canada on women's issues, if there had been women on the 
Supreme Court? Could a group of women sitring around the Supreme Court of 
Canada have come up with a decision @ike the] Murdoch case, or Stella Bliss 
(Film Reel 5)? 

The argument that women necessari1 y will represent wmen 's inrems in decision- 

making structures hinges on the belief that women's sedgendered identities, and the 

expeiiences which result from those identities, provide them with a particular viewpoint 

of the world which men can never truly understand. This epistemological framework was 

9 Lynn McDonald addressed the Conference as an individual, not as a representative 
of NAC. &cause of the internai conflict over the Charter, the NAC executive had 
agreed to endorse the Conference, but did not participate formally as an 
organization (McDonald, Film Reel 5). 



developing in the writings of fernini. standpoint iheorists such as Dorothy Smith, Hester 

Eisenstein, Marcia Westcott , Arlie Russell Hoschhild, S hulamit Reinharz, among others 

in the late 1970s and early 1980s (Lamg, 1994: 4650). They argued that female 

subjectivity -or a wornan's view of the world - could be used as an analytical tool with 

which to expose the supposedly objective theones and practices of science, politics, 

sociology, and history as actuaîly masculine wnstructs ( m g ,  1994:4650). Mostof 

the women inte~ewed for this study indicated that their support for the representation 

of women in the public sphere stems from a combination of both formal and substantive 

arguments. Primarily, they argued tbat wornen, as roughly 50% of the population, 

deserveci to hold 50 % of the positions of power, thus indicating support for formai ideals 

of democraàc justice; funhermore, they also argueci women's sdgendered experiences 

provides them with a panicular viewpoint of the world which often informs their political 

practices, and that sometimes this experience translates into the representation of 

"women' s interests" . 

These ideas are summed up by Ad Hocker Lin& Nye: 

First and foremost 1 believe that it's our right to be there. and secondly I believe 
that even if we're not doing the right thing when we're rhere, wefre still 
physically making a point, and thircliy I believe that our female experience 
sornetimes cornes through whether we like it or not, and fourthly, some of the 
women in there do good things and sometimes help keep things that would be 
detrimental to women from happening-they becorne feminized by their own 
process. Lastly, I would say, that if we've no [women] in goverment, either in 
the political positions or in the bureaucracy, men those of us who chose not to 
take that route have no one that we can go in an make an argument to, and.. .even 
when I'm dealing with a woman who has traded some of her femaleness for the 
socalled power of that position, 1 still know that I've got a better chance of 
pumng the argument to her (Interview, 19%). 

The arguments in support of group-base. representation of women were made in 



a conditional manner by the majority of women intewiewed for this mdy. Many wamed 

that differences in class, race, ability , and political affiliation often prevent women from 

representing "women's interests". The issue of representation has become extremely 

controversial over the last decade, particularly due to the influence of post- 

nnicturalin/post-modemist thought on western theory. In her analysis of the effects of 

post-modern thought on the social sciences, political scientist Pauline Rosenau argues that 

post-modemists seek to undermine issues of representation, be it in art, science, politics 

or state bureaucracy (1992: 92). Her anaiysis differentiates between mainly European 

skeptical pst-modenllsts, who do not believe that anyone has the ability to duplicate, or 

relpresent someone else's reaiity, and mainly North American affirmative p s t -  

modernists, some of whom argue that revised forms of representation are possible, but 

only if the purpose is not to "expose the ûuth" of the objectlperson king represented 

(1992: 97). Skeptical pst-modernists thus reject the possibility of objectivity on behalf 

of the person doing the representing , while affirmative post-modernists merel y question 

irs adequacy. Consequently, post-modernists question (if they do not ail reject) the ability 

of elected representatives - who are usually white, male, able-bodied, publicly 

heterosexual, middle-upper class - to speak for women, people with disabilities, native 

peoples, gays and lesbians, and people of colour and the poor.1° 

A few of the women attending the Conference raised concem about how group 

based representation of women in public bodies would accommodate differences among 

l0 Although 1 will not explore this topic in-depth in this paper, the wncerns 
surrounding the issue of who can speak or write about "others" are very complex 
and controversial . 



women. For instance, while the Conference pas& a resolution which called specifidl y 

for increased representation of women in appointed bodies, a resolution caiiing for reform 

of the electoral system was passed and then rejected, because many in attendance argued 

that women often had differing political beliefs, and thus did not necessarily represent 

"women's intereas" (Film Reel 6). Few, however, questioned how women of differing 

identi ties, nationalisms , or ethnicities would be affécted by groupbased representation 

of women, given that these issues had not greatly permeated the Anglophone women's 

movement at that time. Thus, while Conference participants questioned the validity of 

public bodies to make decisions about women's lives without women's participation, and 

were aware of the effects of partisan and ideologicai beliefs on the representation of 

women's interests, they did not examine how policy decisions might affect differentiy- 

located women, or how differently-located women rnight be ensured of representation in 

public bodies. 

VI 

Women's debates at the Ad Huc Conference on Women and the Constitution 

displayed a great deal of concern about democratic process. Opposition to the legal 

equality appraich of the Charter asserted by some socialist-feminists illustrates their 

strength of belief in the Canadian parliarnentary tradition; it also illustrates the depth of 

suspicion many had about the ability of the judiciary to further sex equality goals. As a 

result of the practical exclusion of women from public decision-making bodies in the 

constitutiooal, political and legal arenas, and the harmful wnsequellces which had resulted 



from their exclusion, women demanded that they be included. Many believed that they 

could impact upon, and aansform both the legal and political systems to be inclusive of 

"women's interests". Moreover, women's representational clairns illusuate a combination 

of both formal and substantive equality ideals; they did not, however, question how 

" wornen ' s interests" would take ciifferences into account. 



CHAPTER THREE 

DEMOCRATIC RIGHTS AND VISIONS OF SUBSTANTIVE CITIZENSHIP 

1 

In the previous chapter 1 demonstrated that women's constitutional interests 

fonised, in part, on the citizenship elements of political, legal and constitutionai decision- 

making. At the Ad Hoc Conference, Anglophone and Abonginal wornen were also very 

concemed with the substance and interpretation of their citizenship rights. In this chapter, 

1 will demonstrate that women envisiomd the Charter as a tool which could possibly 

ennire the substantive equality they were unable to secure under the EaII of Righu. 1 will 

argue that Conference participants sought to expand traditionai notions of citizenship by 

endorsing constitutional amendmenu concerning three issues: the introduction of an 

interpretive clause (later Section 28) which would ensure s e x d  equality to men and 

women, and guidelines for the judicial interpretation of section 15, regarding legal 

equaiity rights (the combination of which would provide for substantive equality); the 

inclusion of the right to reproductive freedom; and, the inclusion of the right to equality 

of economic opportunity. I will demonstrate that the endorsement of resolutions on these 

issues illustrates that the women present, who were mostly members of the Anglophone 

movement, conceptualized their citizenship in terms of civil and social entitiernents, as 

well as in political participation. Moreover, I will argue that while on the surface their 

claims seemed sex and gender neutrai, the arguments used to support their claims 



demanded that the Constitution acknowledge their citizenship in sedgendered terms. 1 

will also show, nevenheless, that while the majority of women at the Conference 

supponed groupbased citizenship rights for " women" , they were unable to conceptualize 

the goals of collective citizenshrp for which some Aboriginal womeo argued; wnely, 

constitutional recognition of the inherent collective right to sel f-governent . 

One of the citizenship nghu which women demanded at the Conference was 

equality in and under the law. In other words, in one sense they were seeking what the 

late sociologia T.H. Marshail defined as the civil right to "justice", in which a citizen 

codd "defend and assert dl one's rights on terms of equality with others and by due 

process of laww (Marshail and Bottomore, 1992: 8). It had been proven through the cases 

decidexi under the Bill ufRights, however, that for women "equality with others" was not 

a sufficient concept for substantive equaiity to be achieved. As Australian theoria Rian 

Voet argues, the explmation for women's "lack of fit" lay in the interpreîation of their 

iegd rights: 

Not only is it the case that women still do not have exactly the same legal 
citknship rights as men have, not only is it the case that the exercise of these 
rights is asymmetric for men and women, but there is also the problem that 
women lack full citizenship nghu b u s e  these rights an oniy interpreted in a 
male way (1994: 65, itaiics added). 

In interpretiag women's rights under the BiU of Rignts, the courts had used an 

interpretation of equality deriving from constitutional scholar A.V. Dicey, in which 



justice meant "equai subjection of al1 classes to the ordinary law of the land as 

administered by the ordinary courts" (Fogarty, 1987: 51). Like Marshall's definition of 

justice, A.V. Dicey 's concept meant that everyone had to be treated the same; it could 

nor recognize differences of women's experiences @regnant versus "non-pregnant 

women") as were raiseci by Büss, nor could it recognize differences stemming from 

Aboriginal women's experiences of colonization and sex discrimination, as were raised 

in LaveII and Bedud. Consequently, the judiciary interpreted equality before the law 

narrowly as an administrative issue and not a substantive issue. 

Due to the cornplex nanile of legal interpretation needed to undentand the 

Charter, feminist lawyen were instrumentai in creating feminia responses to the proposed 

amendments in the activities leading up to the Conference. The moa influentid works, 

prepared by lawyers Beverley Baines and Mary Eberts under the auspices of the Canadian 

Advisory Council on the Status of Women in the fdl of 1980. informeci " virtuall y al1 the 

feminist activities around the Constitution and presentations before the Special Joint 

Cornmittee" (Kome, 1983: 31). The feminist lawyers who addressed the conference ail 

endorsed the concept of an entrenched Charter; although oaly if govemments accepted 

certain amendments. They wanted to ensure that the law and legal interpretation would 

provide women with both formai equdity and substantive equality. In other words, 

feminia lawyers wanted to ensure that laws would protect women's rights when their 

circumstances were simila. to men's and they needed same treatment, but also when their 

circumstances differed from men's because of their sex/gendered identities, and they 

needed different , but equitable treatment . 



On January 12, 1981, then Justice Minister Jean Chretien had responded to some 

of the recommendations made by wornen's groups to the Joint Constitutionai Cornmittee. 

Some of those changes are included in the table on the following page. 

Although the federal government panly addressed women's concerns, many still 

feared that the wording in Section 1 and Section 15 was not enough to ensure substantive 

equality. Sorne Anglophone women' s organizations had argued to the Joint Committee, 

for example, that Section 1, the limitation clause, should be deleted completely.' A 

compilation of suggested constitutional amenciments for Coderence participants argued 

that, at the lem, the equality protections in Section 15, which iiicluded protection fkom 

discrimination on the basis of sex, should be exempt from Section 1 government 

limitations (Summ~ry ,  1981 : 3). Women were also concemeû because Section 15, the 

equality clause, was not accompanied by specific guidelines for judicid interpretation. 

Conference documents illustrate that women's arguments in support of guidelines for 

Section 15 were based upon two possible interpretations: 1) that "sex wil1 NEVER 

constitute a reasonable basis for distinctions in law" or; 2) that the courts "require that 

only a COMPELLING REASON will justiQ distinctions in law on the bais  of sex" 

(S-ry, 1981: 3). 

At the Conference, in response to the critiques of Section 1 and Section 15 raised 

by NAWL memben Deborah Acheson and Tamra Thomson, as well as by Queen's law 

L Before the January amendmenu, Anglophone women's groups had taken to calling 
Section 1 the "Mac Truck Clause", because the sweeping powers gmted to the 
legislatures to ovemde Charter rights and freedoms left a legal hole large enough 
to drive a Mac truck through. 



TABLE A 

A Cornparison of the Federal Government's Original Draft of Sections 1 and 15(1) 
of the Charter, the Jmuary, 1981 Amendments, and Feminist 

Interp retations of the ~mendrnents. ' 

1- The Cmradimr Qranetof 
R i g b  and Freedom gwamùzs 
the rights and fireedoms set out 

, in it subject ody to such 
1 reasooable limits as are genediy 

acceptable in a h and 
democr;rtic Society with a 
parliamemq system of 
govemment. 

15.(1) Everyone bas the right to 
equality before the law and to the 
equai protection of the law 
without discrimination because of 
race, national or e&nic origin, 
colour, religion, age or sex. 

1, The M a n  Cluurer clf 
Rights and Freedom guarantees 
the rights and freedoms set out in 
it subject only a, such reasonable 
limits prescribed by hw as can be 
demonstrably justiîïed in a fke 
and clcmmaic sociery. 

15.(1) Every individuai is equal 
behm and uder the law and bas 
the right to the equal protedo11 
and equal benefit of the law 
without discrimination and, in 
particular, withm d i s r h i d o n  
based on race, national or ethnic 
origin, coiour, religion, sex, or 
age. 

Inttrptetrtion 

N m w s  the limits that 
governments could place on the 
rights and freedoms in the 
Chaner. 

In Section 15, rhe equaiïty 
clause, the word "everyone? was 
repiaced with every "individuai" 
a, ensure that rights would apply 
to "narurai persons only", in parr 
addtessing wonien's concenis 
over judicial interpretations of 
fetal rights; 

Adding the words "and under" 
the Iaw, to ensure tbt the 
judicial interpretation would 
include equality in the content of 
the law, as well as in the . . admiaIstracion of the law, to 
address women's co~lcerns over 
L a d l  ami Bedard. 

Adding the words "ami equal 
benefitw after the word 
"prottctionw , to ensure that 
people would enjoy equal benefit 
of the law as weii as equal 
protection of the law, to avoid 
decisions such as Büss. 

3 The information for this table was obtained from the Junuary, 1981, 
Conroüdoton of Propsed Amendmems of the Department of Justice, as well as 
from the S C P ~ ~ C I I Y  of Recomrnendan'om with Respect to the a ~ e r  of R i g k  and 
Freedom, distributeci at the 198 1 Ad Hoc Conference. 



professor Beverley Baines, women endorsed the following resolutions aimed at 

guaranteeing stronger civil rights protection for women in the Constitution: 

[Clause 11 . . .the rights and M o m s  under the Charter are guaranteed equally to men 
and women with no limitations. 

[Clause 151 . . . that clause 15 contain a two-tiered test recogniting tbat there shall be no 
discrimination on the basis of sex, race, religion, wlour, national or ethnic 
origin, mental or phy sicd disability , age, maritai status, sexual orientation, 
and political belief, and thor there be a eompeiling r e m n  for ~y 

ch'stlstlnction on the bais ofsex? race, religion. colout, or r#ional or ethnie 
origin, saual ~rietttan'ort~ or political beüef (Audio recording s Sb and 7b. 
italics added) . 

In these resolutions women aied to balance their desire for formai equality with 

the knowledge that it had not proven sufficient to ensure equality in substance. Doris 

Anderson argues that although the swifhess of the patriation process did not provide 

women with much time to consciousiy define their equality goals, nevertheless there was 

a sense that women wanted more than "a simple statement of equality" (Interview, 19%). 

Women wanted equal treatment, but not if k i n g  treated equally resulted in discrimination 

because of the biological realitiedsocial construction of their sex. Many feared, however, 

that by demanding sex equality on the basis of women' s specificities, their claims would 

be perceiveci as receiving "special treatment", or that it would reinforce the perception 

that women were "less than" the normal (ie male) citizen, and thus should be treated as 

such @. Acheson, Audio recording 2a). 

Theorists in both hw and political science have argued that women's concem are 

neither acknowledged nor afimed in the legal/politicai al if they differ h m  the 

concem of a "reasonable" citizedman (Brodsky and Day, 1989; hhCKinm>n, 1987, 



and political theorists who analyzed the "problemw of sex equality in the late 1970s and 

early 1980s argued that women should strive to emphasize their "similarities" to men, in 

light of the harmfi.11 legal and politicai decisions that women had Eiced as a resdt of sex 

stereotyping (Ayim, 1979; Williams, in Razack, 1991: 22). At the Conference, women 

muggled with the dichotomy of sameness:difference; trying hoth to ensure equal 

matment with men, and equity in the interpretation of the law when their sexfgendered 

differences required it. 

By proposing an amendment to Section 1, the interpetive clause of the Charter, 

women were demanding that equaiity between the sexes should be of paramount 

consideration in judiciai Charter decisions (Interview, R. Billings, 19%; Interview, 

L. Nye, 19%). In this manner, women were trying to "elevate" sex equality above the 

other equality guarantees of Section 15. Oile of the reasons for this was the desire of 

many Anglophone women to limit the effectiveness of the Section 26, newly-introduced 

multicdtural clause (Interview, L. Nye, 1996; Interview, R. Billings, 1996), which read 

"This Charter shall be interpreted in a rnanner consistent with the enhancement and 

preservation of the multiculniral heritage of Canadians" (Constitution Act, 1982)'. At 

the Conference, feminists argued that moa sexual discrimination faced by women was 

culturally-based, and feared that practices such as genital circumcision of girls might be 

upheld by the courts under this clause (Audio recording 2a; InteMew, L. Nye, 1996).4 

3 In the final draft of the Charter, the multiculturai clause became Section 27. 

4 The virtual absence of racial minority women from the Conference made this 
suspicion of the mult icul td  clause uncontroversial in a way that it probably 
would not be today. Nevertheless, sume "Ad Hockers" in te~ewed indicated that 



As well as elevating sex equality in the Charter, women also sought to "deepen" 

the meaning of equality. Linda Nye argues that women wanted to ensure substantive 

We were aying to find some legal wording that was a step beyond the Penonr 
Case statement which said that everythtng in law should go fairly to male and 
femaie persons. It became really clear to us that we needed an overall clause 
[outlining women's rights]. The justice system still is a man's justice system. We 
made changes to the laws to try and force it - but you're still taking something 
that is fundamentally male at its rwts, and that ' s a problem for us d l  (Interview, 
1996) * 

Canadian legai scholars Gwen Brodsky and Shelagh Day argue that Section 28, when 

used in combination with the equaiity guarantees of Section 15, should remind judges of 

"women's recent fights to &tain the franchise, to be recognized as 'persons' , to be 

admitted to professions, and to emerge from the legai invisibiiity that marriage has 

imposed on women for centuries" (1989: 37). As a result, they argue, Section 28 shouid 

be conceptuaiued as a substantive guarantee of equality, deriving from wornen's history 

( 1987: 37). In other words, women' s historical second-class ci tizenship soitus requires 

that their equality guarantees mean more than merely equal status with men. 

The proposed amendment to section 15 (11, the "equality clausew, was created to 

ensure that the judiciary would "almoa never" allow governments to discriminate on the 

bais of sex (Thomson, Audio mrding 7b). The concept of a "two-tieredw test, or 

"compelling muonn" for interpreting equaiity rights was adopted by Canadian feminist 

although there were few racial minority women involved in determinhg the 
Conference's wllstitutional priorities, there were racial miwrity women active in 
the later phases of lobbying who wanted u, ensure that their sex equality rights 
would not be ovemdden by the multicuitural clause (Inte~ew, L. Nye, 1996). 



lawyea from U.S. jurisprudence (InteMew, T. Thomson, 19%). Under its Bill of 

Rights, the U.S. Supreme Court had developed a "compelling reason" test to determine 

the circumstances when governenu wuld legally discriminate against citizens. 

According to this system of classification, Tamra Thomson argued, the courts had 

developed three categories in which discrimination was acceptable, and in which a 

"compelling reason" meant "almost never" in law. See Table B on the following page for 

a cornparison of the U . S. interpretation and Canadian feminist interpretations of equality 

rights. 

Feminists developed two possible interpretations of "sex equality" under Section 

15 of the Chaner, and both interpretations illustrateci the stniggle women were facing 

with the sameness: difference dichotomy of sex and gender. One argument stressed the 

need for "formal " equality rights, and another mssed the need for substantive equality . 

Beverley Baines, for example, maintained that women should receive the same 

treatment under the law as men, stressing that gender shouid never be a basis for making 

distinctions in law. According to Baines, issues such as pregnancy should be 

conceptllalized as a temporary disability, and the need for men and women's separate 

facilities [in a prison, for example] justified by the civil right to privacy (Film reel 3). 

Nevertheless, she dso argued that differentiation between the sexes in law would be 

acceptable if its intention were to legitimize programs to ameliorate the disadvantaged 

position of women-such as affirmative action (Film reel 3). Therefore, Baines' 

arguments illustrate support for both formal equaiity in general, and substantive 

recognition for wornen in situations where women had historically been 



disadvantaged - such as in the labour market. 

TABLE B 

A Cornparison of US. Judicial and 
Proposed Canadh Feminist Interpretations of Eqdity  Righd 

U . S. Judicial lnterpretations 
of discrimination allowed 
uader the Biü of R i g h  

Canadian Feminist 
Interpretations of 
discrimination allowed 
under Section 15 of the 
Prmsed Chorter 

- - 

Race Sex, race. religion, colour, 
national or ethnic origin, 
senial orientation, political 
belief 

Age, mental or physical 
disability, age, marital 
status 

At the Conference, Tamra Thomson argued that ensuring substantive civil 

equaiity for women required positive recognition of women rights, rather than simply a 

negative requirement of govemments not to discriminate against "citizens" (Film reel2). 

Whereas Baines' argued that there should never be a reason to discriminate agaim 

5 1 gathered the information for rhis table from the audio and film recordings of the 
Conference. 



women on the basis of sex, Thomson countered that the courts would "never accept 

never". For that reason women themselves had to establish the boundanes for judicial 

interpretation of their rights, boundaries which Thomson believed would be ~fficiently 

protected under the two-tiered sa (Audio recording 7b).6 Some Conference participants 

feared that by suggesting guidelines for a two-tiered sa, women would be inviting the 

judiciary to discriminate agaimt women: a fear which sternmed, in part, from their 

experience under the Bill of Rights. Although Thomson's arguments could be interpnted 

as merely a practicai requirement that women "accommodate" the judicial system, 1 

would argue that her support of the "twetiered teau illustrated a desire for equity in the 

Law, rather than simply equal treatrnent with men. This conception of substantive civil 

equdity was also supported by Conference participants, who supported the resolution 

cailing for a " two-tiered tean. 

Therefore, in endorring resolutiom calling for amendmenu to Section 1 and 

Section 15 of the Charter, women were defining the substance and interpretation of their 

civil right to justice. In attempting to "elevate" and "deepen" the meaning of their 

equali ty guarantees, women struggled with the sameness: ciifference dichotorny that 

stemmeci from their sdgendered identities; and, in the end, challengeci the Constitution 

to incorporate those identities. 

6 From my research, 1 believe that feminist lawyers were the first to introduce the 
concept of the two-tiered test into Canadian judiciai interpretations. 



ve Fre*m - The III 

A second issue which women at the Conference wanted addressed by the 

Constitution was reproductive freedom. Two arguments in support of entrenching 

reproductive freedom were advanced at the Conference: 1) that reproductive freedom was 

a woman's civil nght to privacy, and 2) t&at women deserveci, as a social right, 

govemment funded facilities and services which would allow them to chose, or chose not, 

to carry and Dise a child. 

With respect to these arguments, two resolutions on reproductive freedom were 

debated at the Conference: 

That the word person should be used throughout the Charter, in lieu of any word 
denoting hÿman being: 

That Clause 7 be amended to include the right to reproductive freedom 

(Audio recording , 6a). 

The federal govenunent's proposed Clause 7, found under Legal Rights in the 

Charter, read as follows: 

7. Everyone bas the right to life, liberty and security of the person and the nght 
not to be deprived thereof except in accordance with the principles of fundamental 
justice (Canadian Qzarter of Rights ond Freedom, reprinted in Mandel, 1994: 
465). 

An analysis of the submissions made by women's groups to the f&ral 

govemment prior to the Coderence illustrates that most did not make reproductive 



freedom an overt constitutionai issue at that time7: nor was it evident in moa feminist 

 publication^.^ Nevertheless, some groups had lobbied the Joint Committee to remove 

pronouns such as "everyone" , or in the french version "chacun", from the Charter, and 

replace them with the word *person/penomeW, given that the latter term had been 

defined by the British Pnvy Council to include women, in the 1929 Pemm Càse. Their 

requea for a change in wording reflected the fear that the courts would interpret 

"everyone" to include the nghts of the fetus (Interview, L. Nye). Rosemary Billings, one 

of the Conference organkn and a NAC executive member, outiines that the context of 

the Joint Cornmittee, in which women's groups were required to operate, inhibited them 

from making reproductive rights an issue prior to the Conference: 

1 expect that NAC and other groups didn't bring it forward [before the 
Conference] because they were trying to find something that would pussyfoot into 
what those men in Committee were doing. But this was a Conference about what 
women wanted to see.. . (Interview, 19%). 

The issue was r a i d  on February 14, however, rnainly because "the Conference consisteci 

of keen, rnad, feminists" (L. McDonald, 1996). That day, by dernanding the right of 

reproductive freedom, women were chatlenging the Constitution to incorporate their 

citizenship interests which stemmed from their sexlgendered identities. For m e  women, 

7 Those who did include a joint submission made by the B.C. Women's Research 
Centre and the Vancouver Status of Women as well as the Canadian Abortion 
Rights Action League. 

8 The exception to this was an article in Enesis, entitled "What constitutional rights 
we women want -and won? get" (March 198 1 : 3). 



this has meant f!reeùom reproduction; for others, it has meant M o m  ~2 

reprodu~e.~ In 198 1, the availability of legal abortions, for example, was ni11 govemed 

by the Criminal Code, which had "ken interpreted to endow neither the woman nor the 

fenis with f o d  rights" (Fudge, 1987: 537). U.S. political scientist R.P. Petchesky 

argues that wornen's demands for reproductive freedom can be categorized into two 

intertwined demands upon the state: 1) a negauve demand upon the state - ie freedom 

from state interference in women's bodies, and; 2) a positive nquirement of the state to 

provide the resoufces necessary for either tenninating a fetus or raising a child (in Fudge, 

1987: 547). Many women at the Conference believed that a demand for constitutional 

recognition of reproductive freedom included both negative and positive requirements 

of the state (Interview, C. Egan, 1996; Interview, M. Fern, 1996). 

At the Conference, the resolutions calling for the inclusion of reproductive 

freedom in the Charter, and the replacement of al1 other pronouns by the word "person", 

were litde debated before passing (Audio Recording ,6a). The arguments made in support 

of these resolutions illusatated that Anglophone women feared state interference in their 

freedom from reproduction (Audio Recordings 2a, 7a). There are a number of possible 

explanations for the unequivocal outcorne; one reaçon is, that although NAC had not been 

an "official sponsorw of the Conference, a large contingent of NAC executive members, 

regional representatives, and member groups were involved in organizing and attending 

9 For an in-depth theoreticai discussion of these two reproductive rights, see 
Overall, Christine (1992) " Feminist Philosophical Reflections on Reproductive 
Rights in Canada" in C. Bacbouse and D. Flaherty (eds) Qmllengîng lrmes: The 
Wornen 's Movmimr in COn<l(ùl anà the United States. Montreal: Mffiill-Queen' s 
University Press, p. 240. 



the meeting (Interview, R. Biflings, 1996). As of 1979, one of the few "bottom-line" 

requirements for membership in NAC was endorsement of a prochoice position on 

abortion (Vickers, Rankin and Appelle, 1993: 108). Second, support for a woman's nght 

to chose was one of the few issues upon which almost al1 activists in the Anglophone 

women's movement at the time agreed - even if they themselves were personally opposed 

to a b d o n  (Interview, L.Nye, 19%; Intewiew, D. Anderson, 1996; Interview. C. 

Egan). A third reason why littie debate occurred over the issue of reproductive freedom 

may have been that women with disabilities were either not in aaendance or not vocal at 

the Conference; furthemore, there were only a handfùf of visible minority women 

present. The mobilizarion of women with disabilities in later yean would challenge 

feminists to re-think the issue of abortion, arguing that society should question the 

sy stematic p ractice of aborting a fetus simpl y because it was deemed disabled (Saxton, 

1992: 302). Moreover, racial minority women would also later challenge the majoritarian 

wornen's movement by re-defining reproductive freedom to include thefreedom to have 

children (Agnew, 19%: 71). 

Representatives of the Native Women' s Association at the Conference expresseci 

not only the right to reproductive freedom without interference from Canadian 

govermnents, they also argued for protection of their right to promote Aboriginal culture 

and hentage through their children (NWAC, 1980). In other words, Aboriginal women, 

uniike most non-Aboriginal women at that time, were establishing their right to 

reproduce, both physically and culturally, without interference from the white state. For 

example, NWAC President Marlene Pierre-Aggamaway argued for the right of Aboriginai 



people to define their own citizenship, to retain their cultures, languages and heritages, 

and to protect their children from cuituxai genocide (Audio recording 3B). Their claims 

were made in response to white wntrol of Aboriginal peoples by Canadian law, through 

the Indian Act, residentiai schools, "adopting out" of Aboriginal chitdren to white 

families, and the systematic destruction andfor appropriation of Aboriginal cultures. The 

claims made by Aboriginal women i h t r a t e  the very close c o r n d o n  between 

reproduction and cultural survival as a pufitical issue. 

Political scientist Ji11 Vickers argues that women's relationships to reproduction 

may differ according to their membership in either a dominant or rninority culture in any 

given state , especiall y because " dominant and minority communities have different access 

to state institutions in maintaining their cultural identities" (1994). Because of the 

dominance, though largely invisible to many majority women of Anglo-Saxon culture in 

Canadian society (in the use of English language and in the structures of govemment and 

civil society, for example), cultural preservation has not been a goal of the Anglophone 

women's movement. Aboriginal women, however, have f d  the destruction of their 

native languages, culturai traditions, spiriniality, and their people under white 

colonization. Thus, for Aborigid women, the preservation and re-building of their 

people and their cultures through physical and social reproduction is a goal which is not 

shared with, nor understood, by AngleSaxon white women in Canada. 

NWAC representatives at the Conference, as well as demanding the right to 

reproduce without s*ue intervention, argued for the social nght to state support. 

Aggamaway argued that the federal and provincial delivery of social senices for 



Aboriginal men, women and children should be continued, albeit in more culturally 

sensitive ways, until Aboriginal self-government was implemented (1980: 70). In other 

words, NWAC also conceptualized reproductive freedom as imposing a social 

requirement on the state, to achieve part of their citizenship rights. As illusnated by the 

citizenship daims of NWAC, many Aboriginal women in Canada defined reproductive 

freedom as the collective rights of Aboriginal women to preserve and promote their 

culture -bath in tems of freedom from state interference and cultUrdly sensitive social 

entitlements. 

T'us, women at the Conference saw reproductive freedom as a citizenship issue 

which needed to be addressed by the Constitution, as pan of their rights to participate 

fully in society. This was the case whether women sought the right to protect themselves 

from unwanted reproduction or sought state support for their reproductive activities. Both 

Aboriginal and Anglophone women, moreover, viewed the desire to reproduce as a 

citizenship act which required state support, as part of their social righu. 

The right to equality of economic opportunity was also a claim made by women 

at the Conference. By demanding the right of participation in the "public" sphere, women 

wanted the Constitution to ensure that they had equd access to employment. Some, 

particularly socialist-ferninists, also argued that this right wuid be used to address the 

sexlgender-bas& inequaiities which women faced as group. 



In western democracies. especially in the post-World War II era, the ideal citizen 

has wme to be conceptualized as a (male) worker, replacing the ideal of citizen as a 

(male) soldier (Pateman, 1989; Hemes, 1987). Carole Pateman argues that the 

transformation of the citizen still did not inchde women: 

Men, but not women, have ken  seen as possessing the capacities required of 
"individualsw. "worken" and "citizens". As a corollary, the rneaning of 
"dependence" is associated with ail that is w o d y . .  .To use Marshall's metaphor. 
women are identifieci as trespassers into the public edifice of civil society and the 
state (1989: 185). 

This ideal of "citizen as workerw is predicated on the combined ideologies of pamarchy , 

capitalism and liberalism, in which production (mainly by men) in the civil sphere and 

individualism - the ability to support oneself - are normative for citizenship. Accordingly, 

engaging in an employment wntract is thus seen both as a right and a responsibility of 

a (male) citizen. Nevenheless, in the Caaadian experience, the role of the citizen as a 

"worker" has never been legitimized in the constitutional arena. Rather, the artificial 

division of the public (government) and civil (market) spheres, for example, was reflected 

by the absence of citizens' employment rights from the British Norrh Amerka Act.'* as 

well as in its limited reference in the proposeci 198û-81 constitutionai amendmenu (which 

only guaranteed a citizen's mobility right to move to any province in order to gain a 

livelihd). 

Throughout the latter half of the 1970s, many in the Anglophone, Francophone 

and Abonginal women's movements had engaged in consultations with their respective 

'O In fact, the BNA Act made no reference to defining the rights or responsibilities 
of "citizensW at d l ,  innead focushg on the division of powers between the federal 
and provincial governments. 



federal and provincial States, lobbying for the implementation of employment and 

affirmative action policies, and equal pay for work of equal value (Findlay, 1988: 7; 

Richardson, 198 1 : 10). Government policies were slow to materialize, however, and 

those policies that were implemented did not seem to ameliorate women's economic 

disadvantages (Findlay , l988). Women active in the labour movement in the late 1970s. 

however, had secured rights (such as paid parental leave, equal pay for work of equal 

value, and anti-discrimination clauses for semai orientation) in employment conaans 

through strike action and collective bargaining (Interview with C. Egan, 19%). For this 

reason, Carolyn Egan explains that socialist-feminists supported entrenching economic 

rights and the nght to collective bargaining into the Constitution: 

We felt, in 198 1, that women.. . were really beginning to feel their smngth in the 
aade union movernent.. . . To our minds, therefore, the right to organize, and the 
facr that women in collective bargaining situations wuld win demands that the 
women's movement had k e n  fighting for for quite a long time.. . We saw this as 
quite critical to [entrench] (Intemew, C. Egan, 1996). 

At the Conference, the issue of economic equality was raised mainly by socialist- 

ferninias; nevertheless, the resolutions were supported without dissent b y the entire 

delegation (Audio Recording, 6A). The right to collective bargaining, however, was not 

formulated as a resolution, nor was it seen as a "woman's" issue by most of the 

Conference participants ( I n t e ~ e w  . C. Egan, lW@, illustrating that " working class" 

issues were generally not viewed as p.art of the feminist constitutional project. 

At the Ad Hoc Conference, however, Margaret Fern used a socialist-feminist 

aoaiysis to argue in favour of entrenching economic equality nghts for women: 

From a feminia perspective, the Charter of Rights dœs not address the 
fundamentai reason for the inequality of Canadian women, namely, the ecowmic 



inequity which serves to maintain the status quo. You might reasonably ask 
whether a social document such as a Charter of Rights should be concerned with 
economic matters. We submit that the fact that women in our country earn about 
60 cents for every dollar med by men is not just a tedious statinic, it is a 
fundamentai social injustice and mua be cecogxuzed as such (Film Reel 4). 

Concerneci about the possible limitations of engaging with the law as a rnethod of social 

change, Margaret Fern and some other socidist-feminists at the .Conference were wary 

of the ability of the Charter to address class and economic inequality (Inte~ew, M. 

Fern, 1996; Interview, C. Egan, 1996). Nevertheless, like many other women attending 

the Conference, Fern wanted to ensure that if a Charter was entrenched, women's 

employment in the paid labour force was addresseci. 

Carolyn Egan argued at t&e Conference that women's access to employment and 

equal pay for work of equal value should be addressed by the Charter of Rights (Film 

Reel 5). Her arguments, which were supported by other feminists at the Conference, 

illustrate that some women wanted more than merely a formai guarantee of equality; they 

wanted to ensure that women's work in the public sphere and their employment needs, 

stemming from their sexlgendered identities, were legitimkd in the constitutionai 

context. Egan also argued that Section 15 of the Charter should include not only equality 

of protection from governments, but equaiity in al1 areas of society, including the civil 

sphere; an argument supported by other socialia feminists at the Conference (Film Reel 

5; Interview, C. Egan, 1996). Egan's argument illustrates a desire to combine what 

Beverley Baines describes as "conventionai" civil sphere rights with the "fundamenrai" 

public sphere rights which limit the actions of govenunent (1981 : 38). The protection of 

conventionai righu are implemented by goveniments (in provincial and federal human 



rights codes, for example) and which govem relationships in the civil sphere (such as 

between employer and employee or tenant and lessor) (Baines, 198 1 : 38). Baines argues 

that "fundamental" rights are of a larger magnitude, in that they protect citizens from the 

harmful actions of a government, under which citizens are more vulnerable given that "by 

its very nature, [the state] is expected to exercise control over people" (1981: 38). Thus. 

while "conventionai " rights govem the civil sphere, " fundamental " rights protect citizens 

from their governments. Egan's arguments for human rights protections in the civil 

sphere as well as in the public sphere illustrate a challenge to the aaditional public/private 

split between the state and civil society which was apparent in the Constitution. Her 

argument did not, however, receive the support of Conference participants. 

Recognizing the public (state) 1 private (civil) split of the Constitution, feminist 

economist Marjorie Cohen warned that seeking "fundamental" Charter rights rnight not 

be as beneficial for women as "conventional" human rights avenues had been for women 

in the past. Cohen wamed that shifting more emphasis to the courts for deciding labour 

issues rnight be detrimental for the federai and provincial human rights commissions in 

Canada; structures which provided avenues of redress which were known and accessible 

to women (Audio recording, 4b). Nevertheless, Cohen also moved the resolution cailing 

for enmnchment of women's rights to equality of economic opportunity, which passed 

with the overwhelming support of delegates. 

Given the emphasis on nghtr at the Conference, one issue wornen did not 

challenge was what feminists have called the "public/private splitw of citizenship 

responsibilities. For example, Conference participants did not argue that women's 



domestic labour should be recognized or legitimated in the constitutional context. Many 

ferninia theorists have critiqued the " rights-focus" of modem concepts of citizenship. 

arguing that it does not address wornen's responsibilities resulting from their sexlgendered 

identities, such as reproduction and care (Cass, 1994; Moller-Okin, 1992; Vickers, 

1989). For example, Ji11 Vickers asks if women "are to continue to be responsible for 

social reproduction, even jointiy with men, can our philosophy of citbenship and 

participation be based simply on a self-interest framework of rights clairns?" (1989: 32). 

In Canada at that time, however, few ferninists concephialized women's domestic labour 

as a formal political issue (Vickers et al. 1993: 256260), even though "the personal is 

political" was a popular ferninia slogan. Both liberal and socialia feminists instead 

viewed paid employment, and the " liberating " effects which purponedl y accompanied it, 

as goals of the wornen's movement; of wurse these views did not acknowledge the 

experiences of women on social assistance or the work perfomed predominantly as 

domestic labourers by women of colour (Vickers et al., 1993: 257). 

It is likely that, ar the Conference, few women were supportive of constitutionai 

recognition of " traditional" female roles, fearing that this would perpetuate beliefs about 

the "natural" place of women in the home; fears which were not necessarily unfounded. 

In Nordic social-democratic countries. for example, where women' s roles as mothen and 

homemakers have been substantially supported by the welfare state, women stiil face 

" S e .  Vickers, Raokin and Appelle (1993) for an indepth discussion of the confiict 
which occurred in NAC in 1979 when the o r g d t i o n  Wages for Housework 
tried to gain rnembership, and was refused. The issue was also very conmvenüll 
in the Fma+Quebec women's movement. See, for example, "Une Salaire Pour 
le Travail M&ager?" in La He En Rose, March, 198 1, @. 14- 19). 



second-class citizenship status because of their lower participation rates in the paid 

workforce; a daunting drawback for women, given the strength of the corporatia 

structure in those counmes, and despite their relatively hi& level of representation in 

Nordic legislatures (Hernes, 1987). The experience of Nordic women illustrates that 

women in Canada must develop state-specific strategies if they wish to incorporate their 

caring responsibilities into the formal politicai arena; an approach the majority of women 

attending the constitutional Conference clearly opposed in 1981. 

Thus. by demanding equality of economic opportunity, women at the Conference 

challenged the Constitution to ensure their equal participation in the civil sphere, thus 

incorporating one of the fundamental aspects of citizenship into the constitutional context. 

Some women also hoped that the constitutionai recognition of women as workers would 

therefore lead to substantive guarantees of equality in areas such as equal pay . Ovemll, 

women's calls for entrenched sex equality, reproductive fieedom and equality of 

economic opportunity illustrate that they defined their constitutionai c iknship  in terms 

of civil and social rights. Not only did they want formal equality, to provide them with 

access to the citizenship rights which men already enjoyed, but they also wanted 

recognition of their sedgendered identities. 

Although many women at the Ad Hoc Conference. the overwhelming majority of 

whom were white, had little difficulty conceptuaiizing groupbased citizenship nghts for 



"women", they had little understanding or acceptame of the collective ciknship daims 

made by Aboriginal women on behalf of al1 Aboriginal people. There are generd 

reasons for this: 1) the majority of women at the Conference believed that Aboriginai 

women were under the influence of, and speaking on behalf of, male Aboriginal leaden, 

not acting of their own =rd; and, 2) the collective citizenship goals put forward by 

NWAC were opposai by members of IRIW, who argued for the individual rights of 

mainly " non-statutw Abonginal women seeking reinstatement - and women in the 

Anglophone women's movement were more disposeci to understanding and working with 

the latter. As a result, while white Anglophone women supported Aboriginal women's 

struggles when it was clear that they were facing sex discrimination as individuals, they 

did not support, or understand, their stniggles for Aboriginal selfdetermination. (The 

exception to this was the support provided by sorne socialist-feminists at that time; their 

positions are examinai at the end of this chapter.) 

in 198 1, NWAC represented 50,000 individual members across Canada, including 

"Metis, Non-Status, Status and Indian women, both on and off reserve, fiom al1 Indian 

nations" (Richardson, 1981: 11). At the Conference, NWAC presented a lengthy 

resolution outlining a declarabon of sixteen principles, which included: recognition of 

Abonginal self government and treaty rights, sovereignty to wgotiate as parmers 4 t h  the 

federal government, the nwd to retain Aboriginal cultures, customs, languages and 

herioiges. the right to selfdeteRIUnation of citizenship, protection of the rights of 

Aboriginal children, the right of Native women to participate in Native decision-making 

processes, and protection of Native women under the Charter, among other issues (Audio 



recording, 3b). Their presentation resembled the one they made to the Speciai Joint 

Cornmittee on the Constitution, with the exception of the following addition: 

. . . Whereas NWAC will not end its struggle until the Aboriginal rights of our 
people are afnrmed, protected and enshrined in such a way that those rights are 
beyond the control, influence, and altering or amending by any other goveniment, 
save Indian govemment; and whereas our sauggle is so crucial to the s u M d  of 
our peoples, our children and our fiiture generations, that we will do whatever is 
necessary to reach our goals (Audio recordhg , 3b). 

White women attendhg the Conference interpreted NWAC's final statement as a possible 

violent means to their political ends (Richardson, 1981: 10); a strategy they were not 

prepared to support. Furthemore, in presenting this resolution, which was not open to 

amendment, NWAC was asking the Ad Hoc Conference participants to support the 

struggles of dl Aboriginai women and men, not jua those women denied Aboriginal 

"status" . They did not receive Conference support for this goal (Audio recording, 3b).12 

One of the reasons why majority women did not support NWAC's goals was that 

they believed Aboriginal self-government would result in a transfer of power to 

Aboriginal men, not women (Inteniew, R. Billings, 1996; Interview, M. Fem, 19%). 

In light of the difficulties which many Aboriginal women faced fiom male-dominateci 

Aboriginal organizations, fighting for their reinstatement of Indian status, few white 

feminists believed that Abonginai women would be included in the process of self- 

govement. Conference o r g b r  and participant Rosemary Billings argues that "the 

sense of the women in the meeting was that, 'we franldy do not believe that power put 

into the bands of self-govement, which we see as Native men, is going to be any good 

l2 After much conflict and debate, Conference participants voted to table the 
resolution; it was, however, not dealt with again (Audio recording 3b). 



for Native women' .. .it didn't maice any sense" (Interview, R. Billings, 1996). Other 

conference participants argue that they felt, at the time, that the agenda of self- 

goverment was k i n g  sought not by Aboriginal women, but by Aboriginal men 

( I n t e ~ e w ,  M. Fem, 1996). Furthemore, many white women did not understand the 

relevance of self-government to Aboriginal women's lives (Intewiew . M. Fern, 19%; 

Interview, D. Anderson, 1996). Thus, aithough the wncerns of white women for the 

status of individuai Abonginal women were sincere, nevertheless, the impact of their 

responses was paternalistic; not unlike the treatment in general of Abmiginai people in 

Canadian society. 

A second reason why NWAC's collective goals were not supporteci by white 

women was that wnflict erupted at the Conference between NWAC and members of 

IRIW, the organization created to fight for reinstatement of disenfranchised Aboriginal 

women. The Native Women's Association had not specifically addressed the Indian A a  

in their presentation, except to argue that "the Charter of Rights mua provide protection 

for al1 women" (Audio recording 3b). Iennie Margette. President of the IRIW, argueci 

that Aboriginal women should deal more specifically with Aboriginal women's rights, 

rather than the rights of Aboriginal people in general (Audio recording 3b). Margette's 

opposition to NWAC's resolution was supported by a member of the Tobique Indian 

Reserve in New Brunswick, who argued that not al1 Aboriginal women agreed with 

NWAC's goals (Audio recording 3b). Women denied "soitus", but living on the Tobique 

reserve had garnered nationai and international attention in 1979, when over 200 women 

participatecl in a 100 mile waik to protest section 12 (1) (b) of the Indian An, as well as 



the substandard living conditions. housing and distribution of resources on the reserve 

(Bear, 1991: 210). 

The conflict which enipted at the Conference is illustrative of a tension between 

Aboriginal women' s individual righu and Aboriginal collective rights that was apparent 

in the wider Aboriginal communities at that time (Jarnieson, 1W9; Bear, 1991). That 

white feminists did not support NWAC's claims for Abonginai nationhooù illustrates the 

sex and gender-specific lem through which they viewed equaiity issues; it also 

demonstrates their position of relative power in Canadian society. Anglophone women 

present at the Conference supponed the rights of Abonginai women when it was apparent 

that they were facing sex discrimination as individuals-either from the federal 

government or male dominateci Aboriginal organizations. But they were unable to 

conceptuaiize the oppression w hich Abonginal peoples faced, and which, therefore, 

Abonginal women shared, as relevant to " women ' sw constitutional interests. Furthemore, 

their lack of understanding of "ciifference" within the Aboriginal women's movement also 

illustrates that white women were exercising the same approach to policy-rnaking which 

was foisted upon them by their respective state(s). In other words, if Aboriginal women 

themselves c d d  not develop a single satement of their citizenship goals (or speak with 

one voice). their interests could not be included in the feminia constitutionai agenda. 

There were, however, a few anending the Conference who understood the 

collective cirizenship goals of Aboriginal women. One Franco-Quebec woman, for 

example, compared the mggles of Aboriginai people to the nationalist concems of 

Quebec. She also argued that the Conference should not discuss the "sovereignty of 



indian Nations" unless it was prepared to discuss Quebec's distinct society stanis as well 

(Audio recording 3b; Richardson, 198 1 : 10). Some socialist-feminists in attendance 

understood and supported Aboriginal self-government. Margaret Fem ' s presentation to 

Conference delegates urged the Constitution to fecognize the traditional rights of 

Aboriginal peoples (Film reel 4), a goal also ncommended by Nan MacDonald, who 

attended the Conference as a represenrative of the Communkt parcy of Canada (Film reel 

15). Carol yn Egan argues that socialin support for Aboriginal self-government derived 

from their experience and undetstanding of group oppression and collective class struggles 

(Interview, 19%). Thus, it appears that those women who had prior experience with, or 

exposure to, collective stmggles which included their sex/gendered identities and class 

or nationhomi. could relate to Abonginai women's demands for self-government, in ways 

w hich majontarian Anglophone women could not. 

The rights sought by many women at the Ad Hoc Conference challenged the 

Constitution to incorporate their civil and social citizenship concerns. Their concept of 

"justice" was informed by both a combination of formal and differentiated equality ideals, 

and was reflected in their resolutions wnceming Section 1 and section 28 of the 

Constitution. In establishing these constitutionai amendments, women were creating sex 

eqdity definitions which were "deeper" and "broader" than the definitions that had been 

used in the past; by doing so, they challenged constitutionai status quo. Furthemore, 



women wanted the Constitution to incorporate their reproductive needs as a civil and 

social right; for majority Anglophone women this meant k d o m  from reproduction, and 

for Native women, this meant freedom to reproduce without intereference fiom the state. 

Third, they dso sought to have women's labour market participation recognized and 

assureci, by securing their rights as citizen-workers; although the constitutionai absence 

of women's private sphere production was not questioned. Their demands for the right 

to economic equaiity challenged the Constitution to address the anificial split of public 

(state) / private (civif) citizen rights. They did not. however, incorporate some "working 

class" issues, such as collective bargaining, in their feminist constitutional project. 

Majority women's goals of civil and social equality, however, were limited to a group- 

based conception based on their sexlgendend characteristics; a conception they were 

unable to transcend when faced with the collective constitutionai interests of some 

Aboriginal women. 



CONCLUSION 

Little academic attention has been paid in Canada to the development of wornen- 

centred visions of citizenship. In this study 1 had three main objectives: first, to 

dernomte that in the constitutional debates leading up to and including 1980-8 1,  women 

viewed the Constitution as a vehicle through which they could achieve a more inclusive 

citizenship. in a marner that incorporated their sex/gendered specificities; second, to that 

illustrate that women's concepts of constitutionai citizenship were as much influenced by 

their mtionhood as by their sexlgendered identities; and third, to demonstrate that the 

Anglophone and Abonginal women's movements experienced interna1 conflict over how 

women's equality wuid be coasàtutionally achieved. 1 dso wanted to challenge the 

mains-, academic belief tbat women oniy became constitutional actors @er the 

entrenchment of the Charter, and aiso to illustrate that the Charter was oniy one issue 

among many that informed Anglophone, Aboriginal and Franco-Quebec women's 

constitutional discowses. 

My analysis was intended to provide a theontical framework for understanding 

some of women's wnstitutional concem in Canada; a topic which only a few theorists 

have just begun to explore. My intention was to bridge the gap between sociological, 



legd and political understandings of citizenship, in order to create a broader conception 

of what it means for women to be constitutional "beings" in Canada. In doing so, 1 have 

developed five main finding s, outlined below : 

1. Women's demarids in the constitutional debates of 1980-81, including the 
Ad Hoc Conference, illustrate the kginning of citizenship ideals which 
incorporate both formal and substantive visions of equafity. 

The mobilization of vast numben of women during the 1980-81 constitutional 

debates, due to the realization that the federal govemmem was going to entrench a 

Charter with wording similar to (and as harmful as) the Bill of Rights, caused an 

"awakening" in the Anglophone and Abonginai women* s movements. Mthough women* s 

mobilization against goveniments was done in a (relatively) short and pressured time 

span, it brought the process of defining equality out into the open, and onto the 

constitutional agenda. In this process, women began exploring and developing the 

" meaning" of equality; moreover, they began questionhg how the Constitution could bea 

symbolize their equality. Many realized that the legai and political systems in Canada 

required that women abandon their sexlgendered identities if they wished to participate 

in them, and that "women's interests" were not welcome on the public agenda. The civil, 

political and social clairns which women developed challengeci those systems to ensure 

that women rights and participation encompassed equal marnent with men in general, 

and differentiated, or substantive, treatment for women when their sexlgendered identities 

required it. In doing so, women sewed the seeds of a new discourse of feminist equaiity 



in Canada. which would continue to blossom in the 1980s and 1990s with the expmding 

concept of systemic discrimination. 

The re-fomuiation of constitutionai equality discourse became explicitly apparent 

duri ng women' s groups presentations to the 1985 Parliamentary Subcomrninee on 

Equality Rights. The Committee was estabLished during the threcyear moratorium pnor 

to the implementation of Section 15. to evaluaie the compatibility of federal statutes, 

regulations, policies and programs with the rights outlined in Section 15. A substantially 

larger number of women's groups made presentations to the Subcommittee on Equality 

Rights than were made to the Special Joint Committee in 1980-81, including a larger 

nimber of Abonginal women's organizations (Canada, 1985: 155)'. During the 

moratorium new coalitions had developed, such as the Legal Education and Action Fund 

(LEM), the Charter of Rights Education Fund and the Charter of Rights Coalition 

(Vickers, 1993: 239) to ensure the substantive interpretation of women's rights. In 

examining many of their briefs, 1 found that during the three years between the Ad Hoc 

Conference and the implementation of Section 15 of the Charter, women's groups 

examined and exposed the effects of systemic discrimination in government laws and 

poiicies, thereby providing concrete recomxnendations for change on issues such as equai 

pay , pregnancy benefiu, affirmative action, and childcare, among other issues.2 The 

1 Those appearing before the cornmittee did not include, however, NWAC or IRMr 
representatives. 

2 Some of the briefs d y z e d  include: the National Association of Women and the 
Law; the National Action Committee on the Stahis of Women; the Canadian 
Advisory Council on the Stahis of Women; the Saskatchewan Advisory Council 
on the Sutus of Women; the Newfoundland Smtus of Women Council; the 



analyses of these issues illustrates that women anively began employing the substantive 

equality tools which they had begun to develop during the constitutional debates. My 

examinarion also illustrates that by 1985 groups in the Anglophone women's movement 

began to broaden their understanding of equdity to include the concem of women with 

disabili ties and racial minority women, although the collective w n c e m  of Aboriginal and 

Franco-Quebec women remained absent from their anaiyses. Anglophone women's 

undentandings of substantive equaiity, therefore, still did not inciude the collective 

smggles of marginalized nationalisms . 

2. Women's constitutional interests are formed as much from their national 
affiliations as by their sedgendered specificities. 

This study showed that the development of women's constitutional interem 

reflects the complexity of women's identities; namely, the combination of both their 

national and sedgendered characteristics. The experiences of FranmQuebec women, 

particularly during the referendum events in May, 1980, illustrate that women m o t  

divorce themselves from their needs as women or from their experiences as members of 

the Quebec nation. The sûength of their affiliation to the Quebec natiodstate was 

dernonstrateci in their lack of participation with, or understanding of, the Anglophone 

women's movement during the Charter debates. The g d s  of many Aboriginal women, 

Northwestem Ontario Women's Decade Council; Quebec Native Women's 
Association; the Professional Native Women's Association; and the Indian 
Homemakers of B. C. 



including those seeking "statusa, were informed by a sense of responsibility to their 

Aboriginal ancestry and nationhood . The collective right of Abonginal self-government 

was wught by both mernben of NWAC and I W ;  dthough they differed with respect 

to how Aboriginal women's rights could be protected within Aboriginal nations. The 

mtionalism of the Anglophone women' s movement was an ever-present , yet invisible, 

thread throughout the 1980-81 wnstitutionai debates, only becoming overt during the 

Quebec referendum, with their opposition to Quebec sovereignty . The pan-Canadian 

nationalism of the Anglophone women's movement was more subtly apparent in their 

primary orientation to the federal state during the co~tut ionai  debates. however, as well 

as in their inability to acknowledge the nationalia concerm of FranceQuebec and 

Aboriginai women. In other words, the natiodism of the majoritarian Anglophone 

women' s movement reflected an "ideal of impaniality", in which pan-Canadianism was 

an unspoken assumption, and to which it was thought al1 rational (feminist) women 

should adhere. Moreover, the central-Canadian dominance of the 1980-81 feminist 

constitutional debates contributed to the overshadowing of Aboriginal and Franco-Quebec 

women' s nationalist concerns. 

3. Both the Anglophone and Aboriginai women's movements experienced 
divisions about the appropriate mctliodr of achievïng constitutional equaiity. 

Many "wnstitutiorial experts" view the activities of women in the 1980-81 

constitutional debates as a monolithic expience,  and few have explored the conflicts 

which developed among wonen during this time period. In my research 1 detennined that 



speci fic cleavages developed in both the Anglophone and Aboriginal women' s movements 

about how the constitutional, legal and political processes could bea achieve their 

citizenship goals. While the majority in the Anglophone women's movement support4 

an entrenched Charter of Rights, opposition developed from some socialist-feminists and 

Progressive Conservative women. Some socialist-feminists and Progressive Conservative 

women shared the fear that the introduction of the Charter would lessen the ability of 

provincial governments to govem the Canadian people. Unlike Progressive Conservative 

women, however, some socialist-ferninists also believed that the introduction of the 

Charter (and the possible shift in power from the legislahues to the courts) would be 

harmful for women, by lirniting points of access for lobbying by women's movements. 

The majority of women in the Anglophone movement, nevertheless, experienced mixed 

emotions about entrenching the Charter, chmsing in the end to endorse it only if it 

included thei r sedgendered inteteas. 

The Aboriginal women's movement experienced conflict over how their 

citknship wuld be mbstantively guaranteed in the Constitution. Although both of the 

major women's organizations supportai entrenched sex equality rights and constitutional 

recognition of Aboriginal self-government, they differed over how those protections couid 

be secureci. The Native Women's Association lobbied more intensely for the recognition 

of collective rights, arguing that the nghts of Abonginal women would be protected, as 

a matter of course, with the implementation of Aboriginal self-govenunent. While 

NWAC supported the Charter in principle, securing it was secondary a their collective 



goals.' Indian Rights for Indian women, on the other hand, prioritized women's 

individual nghts, and sought guarantees that Aboriginal women would have avenues of 

re-dress through the federai govemment to ensure their protection in Aboriginal 

communities, demonstrating the di fficul ties which many " non-status " women experienced 

after king  disenfranchised. The conflict within the Aboriginal women's movement was 

mirrored in the Aboriginal societies; furthemore, it is one which still exists today. 

4. Women in the Anglophone, Abriginai and Franco-Quebec women's 
movements klieved thrt 'women's interestsa exist, although they are 
shapd by many aspects of identity, and thus the methods of defining and 
representing those interests are often el usive. 

The debate over whether women share representable interests has raged through 

feminist theories and practices over the last few decades. Io my interviews, 1 found that 

women, especially in the Anglophone women's movement, believe that "women's 

intereas" do exia which are based upon women' s sexfgendered experiences. From my 

research on Aborigirüil and Franc~.Quebec women's groups 1 determineci that many 

women believed their sedgendered interem were not N l y  represented in the larger 

natioaalia projects (of either Aboriginal organizations or the Quebec nationlstate). Issues 

such as work, reproduction, violence against women, and women's mles in the family 

3 In the following decade, however, NWAC's position would reverse and NWAC 
wodd becorne a strong supporter of Charier rights. NWAC would challenged 
more firmly both the federal govemment and Aboriginal organizations to 
incorporate Aboriginal women's pefipactives, as it became further involved in 
conuitutiooal politics. 



cut across the discourses of each of these three movements during the time p e n d  midied. 

The definition of "women's interests", nevertheiess, is rather elusive in the 

Canadian women's movement as a whole. While the women interviewai for this snidy 

believed in 1981 that increasing women's participation in public sphere decision-making 

would increase the chances of " women's interests" king raised, today they are more 

aware that ciifferences, eitber idwlogical or identity-based, may preclude the possibility 

of easily defining jus  what those interests are, or of representing them adequately. 

The definition of "women's interests" in each of the three women's movements 

examineci, however, is influenced by the culturai context in which it operates. The 

ciuzenship right of "employrnent", for example, may require different, culturally-specific 

rneasures for Franco-Quebec women, Aboriginal women and Anglophone women to 

ensure substantive equality. In other words, whereas "nationai", or common pan- 

Canadian, programs administered by the federal govemment may provide substantive 

equality for Anglophone women, they may not (and often do not) address the substantive 

citizenship needs of Aboriginal or FfilllcnQuebec women. As a result, any representation 

of women in Canadian public and constitutional bodies mua, at the least, incorporate 

women from these three cultures to ensure that their interests are induded. 

5 .  Women's constitutional daims in 1980-81 illustrate the beginning of 
citizensbip concepts which include social nghu and (govemment) 
responsibilities. 

Prior to 1982 the Canadian Constitution had historically avoided rec~gnizing state- 



citizen relations; a situation aitered by the introduction of the Charter of Rights. 

Moreover, prior to the late 1970s, the majority of women in Canada had opted not to 

pwsue constitutional avenues of social change. Women's interests in the Charter 

illustrated, however, that women wanted protections for their civil, political and social 

rights; furthemore, they also argued that "rights" ment  more than merely negative 

limitations on goverment actions. They required that goveniments acknowledge and 

sustain their resp~~bi i i t ies  to the people of Canada, and specifically to the women of 

Canada. The Ad Hoc Conference provided a forum for some women to enunciate their 

expectations of govenumnts, as illustrated by demands for social support of reproduction 

and other is~ues.~ During the co&tutional debates, Anglophone women's demands for 

social nghu were limited, nevenheless, in that they chose net to define domestic-sphere 

citizenship responsibilities as a constitutional issue, whereas the desire to have 

responsibility recognized was expnssed by Aboriginal women. And, aithough few 

Franco-Quebec women participateci in the Charter debates, at the time both majoritarian 

women's movements were engaged in bitter debates about how domestic responsibilities 

(ie wages for housework) could be incorporated into their feminist projects. Though 1 

understand the hesitation many women feit about inserting traditionally "fernale" 

responsibilities on to the constitutional agenda, nevertheless 1 feel that these issues need 

to be addressed if women are to achieve substantive equality. 

a Women also demanded the constitutional recognition and provision of universal 
social programs in Canada, for example. 



II ward a More 

In this study, 1 have used the categories of T.H. Marshall to examine the 

citizenship interests of women in Canada. 1 have not used his theow of citizenship, 

however, because it dœs not enwmpass many of the equality claims which wornen in 

Canada have sought. In this section, 1 will elaborate on a number of ways which a more 

inclusive theory and practice of citizenship wuid acknowledge and incorporate the 

interests of women in Canada. 

Fira, an inclusive praxis must acknowledge that full citizenship requires more than 

rreating al1 citizens the same at ail times. The c i k n s h i p  claims of historically 

marginalized a d o r  disadvantaged social groups must be achowledged as legitimate, not 

pejoratively dismissed as the selfish demands of " special interestsu. This legitimation 

requires an understanding of citizenship which is substantive, in which the ciifferences of 

cituens are respecteci and inwrporated into the social, economic and political mctures 

of Our society. Changing the social structures to accommodate differences may (often) 

require the elimination of long-standing practices, or at the least their radical 

restrucninng, to include different ways of k ing ,  and different ways of understanding the 

world in which we live. Moreover, an inclusive citizenship praxis mua acknowledge 

power and pnvilege, in order to rezognize how social groups are marginalized andor  

oppressed, both overtly and invisibly. In particular, the eurwxntric, white, male, 

heterosexual, able-bodied, and individuaiistic bias of modem concepts of citizenship must 

be exposed and chailenged. Ody by deconstnicting traditional notions of citizenship can 



we begin to concepnialize new ones that respect and incorporate diversity. 

Second, an inclusive citizenrhip praxis must acknowledge and challenge the 

artificial divisions between the "civil", "public" and "domestic" spheres in society, in 

order to broaden the definition of "cithnsbip issues". The artificial divisions between 

the "public" and the "private/domestic" spheres have justifiecl keeping women out of 

"public-sphere" activities, thereby relegating women to a position of second-class 

citizenship in the home. ' Ihis division has prevented issues such as violence in the home, 

marital rape, domestic work, access to abortion and ch i ldm from king fully addressed 

on the public agenda. Furthemore, the adficial division between "civil" society and the 

"public" state has often prevented the interests of working class women from king 

addressed in the legal structures of the state, thereby reinforcing class divisions in 

Canadian society. The divisions in Canadian law between "fundamental" human rights, 

and "conventional" civil rights, for example, perpetuates the belief that private (civil) 

sector activities are beyond the punriew of the state, thus justifying the absence of 

collective bargainhg rights from the Caoadian Constitution. Therefore, an inclusive 

ci tizenship praxis mua expose the divisions between "civil " , "public " and " domestic" as 

anificial, in order to crieate a more holistic understanding of women's lives. In doing so, 

the term "citizen" can be seen as incorporating rnothers, parniers, and workers, as well 

as participants in the decision-making structures of the state. 

Third, an inclusive citizenstiip praxis mua acknowledge and legitimate rights and 

respoasfbilities. Incorporating citizenship responsibilities requires a recognition of two 

elements: the caring responsibilities in which women primarily engage in the "domestic" 



sp here , due to their sedgendered characterinics, and; the responsibilities of ensuring 

women' s participation in "public" and "civil" sphere decision-making . Legitimizing 

women's experiences as care-givers in the citizenship context does not necessitate 

accep ting these responsibilities as na-, or as sel f-fulfilling prophecies for women. 

Rather, purting these "practicesu on the public agenda will rnake them part of the 

accepteci nom of citknship behaviour, making it easier for women to demand state 

support for, and increased male participation in, domestic duties. 

As well, a second citizenship respoosibility includes the e n d  participation of 

women in the decision-making structures of the state and of "civil society". This 

responsibility is a shared one - between the state, "civil society " and women. The state 

and corporate organizations have a responsibility to create decision-making structures and 

practices which ensure the replesentation of disadvantaged ancilor oppressai social 

groups, and include the interests of those groups. As citizens, women have a 

responsibility to engage in those decision-making structures to impact upon the issues 

which are discussed and the decisions which are taken. In making this argument, 1 

recognize that citizenship participation, especiaily in the " formal politics" of consritutional 

decision-making, is often a difficult a d o r  impossible option for many women. Many 

working class women, women with disabilities, women with children, and othen do not 

often have the time or the resources necessary to participate in " formal politicsu, whereas 

many more are able to participate in "informal politics" , such as movement activities. 

Women's activities in "informal politics", therefore, need to be legitimized as citizenship 

participation. Furthemore, 1 believe that changing the structures and policies of " formal 



politics" to accomm&te women will also encourage their participation. If you build it. 

they will corne. 

Founh, an inclusive citknship praxis requires the recognition that within each 

state, more than one national identity can influence the development of legitimate citizen 

interests. In other words, it mua be recognued that king  a citizen of a state does not 

require that the citizen belong to only one national identity; conversely, the existence of 

multiple national collectivities within one state are conceivable and jusci fiable. Marshall 

argued that within each state, for example, individuals should aspire to a particular citizen 

" ideal" (1992); in Canada, that ideal is embodied in pananCanadian nationdism. The 

collective wncem of Aboriginai people and FranceQuebec nationalists are often 

considered incompatible with the i d e .  of Caoadian nationaiism; in some respects they 

are, because they challenge the belief that al1 citizens mua adhere to one nationality. In 

my view, Cananian, Aboriginal and Franco-Quebec ~tionalisms can be compatible, only 

if we expand our concept of citizenship to recognize that the interests deriving from those 

nationalities are legitimate and deseve to be addressed within the Canadian Constitution, 

as well as within any feminia constitutionai project. 

In summary, an inclusive citizenship praxis reguires a substantive interpretation 

and incorporation of women's rights and responsibilities, in a manner that transverses 

"civil", "publicn and " domestic" boundaries. It mua also include, at the least, women' s 

interests that stem from their nationalist affiliations. Therefore, if the Canadian 

Constitution is, as Alan Cairns suggests, the way in which we define ourselves as a 

people and the priorities which we believe to be important, then women should continue 



to insen their visions of substantive citizenship on to the constitutional agenda. 

III 

It is my hope that this research will contribute to knowledge about women in 

Canada, and about their relationships to the Canadian Constitution. In this study I have 

examined a number of cleavages, natiooalist and otherwise, which transversed the broader 

movement of women in Canada , in their efforts to obtain constitutionai recognition; 1 

believe that any future research in this area must assume a similar appraach. Feminia and 

"mainstream" research can no longer ignore the contributions of diverse women. 

Moreover, 1 feel that creating such knowledge will contribute to a greater understanding 

between diverse women, thereby "building bridgesn among the three elements of the 

women ' s movement discussed above, as well as with minority , disabled, lesbian and poor 

women who belong to the "fourth" element of the women's movement in Canada. Doing 

so will move us that much closer to a society which incorporates and legitimizes the 

identities of al1 women in Canada. 



Resolutions Addreued1 at the February 14, 198 1 
Ad Hoc Conference on Women and the Constitution 

(In order of appearance at the Conference)* 

Whereas the propoçed constitutional amendment discriminates against Canadians 
who may require public social services by its inclusion of 6.3.(b), which allows 
govermenu to restrict access to social semces solely on the bais of the length 
of time that a person has lived in a province; and, whereas this section invalidates 
the ponability requirements of several laws thraugh which social and health 
seMces to Canadians are funded, be it resolved that we, women and peoples of 
Canada. demand the deletion of Section 6.3(b) from the proposed constitutionai 
amendment (canied). * 

2. That in the case of elected positions we recommend reform of the current electomi 
system to increase the participation of women (carried). * 

3. ïbat this meeting approves the principle of equitable representation of wornen 
throughout the political system. In the case of appointments to the Upper House, 
Boards, Commissions and the Bench, women should have equal access to 
appointments and positions and hold at least half the positions at dl levels 
(carriecl). 

4. That this conference endorses in principle the concept of an entrenched Charter 
(tabled). 

5. That there be included in the Charter of Rights a prearnble inspirational in nature 

L A number of other issues that were suggested as resolution topics, but not 
dimissed, inchde: the establishment of a permanent Conference OE wmea's 
rights; minority language rights and Section 133 of the BNA Act; the right to 
peace; the right to an education; the right of people in a marriage to nmain 
iodividuals; changmg the word "patriation" to "maÛiationU; a demand for the 
resignation of Lloyd Axworthy; and, sending a telegram to the Prime Minister 
outlining women's constitutionai col~cerns (Film Reel 8). 

2 The resolutions with asterixes were not made public by organizen of the Ad Hoc 
Conference, or addressed in aukmic  research to date. 



That Clause 1 include a statement of purpose providing that the righu and 
freedoms under the Charter are guaranteed equally to men and women with no 
limitations (carried). 

That any limitation to Clause 1 shouid foliow the format and the content of 
Amcle 4 of the United Nations I n t e m t i o d  Covenant on Civil and Political 
Rights (carried). 

That the word person should be used throughout the Chaner, in lieu of any word 
denoting human king  (cafned). 

That Clause 7 be amended to include the right to reproductive freedom (carried). 

That Clause 7 be amended to include the nght to equality of econornic opportunity 
(Camed) . 

That Clause 7, which includes the right to security, also include the right to 
pnvacy (tabled). * 

nLat the l ia  of prohibited grounds of discrimination in Clause 15(1) be amended 
to include marital status (carrled). 

That the list of prohibited grounds of discrimination in Clause 15(1) be amended 
to include sexual orientation (camed). 

That the list of prohibited grounds of discrimination in Clause 15(1) be amended 
to include political belief (carried). 

That Clause 15(1) contain a two-tiered test recogninng that there Ml be no 
discrimination on the basis of sex, race, religion. colour, national or ethnic origin, 
mental or phys id  disability, age, marital status, sexual orientation, and politid 
belief, and that there be a wmpelling reason for any distinction on the basis of 
sex, race, religion, wlour, or national or ethnic origin, sexuai orientation or 
politicai belief (canied) . 
That affirmative action programs under Clause 15 (2) should apply only to 
disadvantapi groups as listed under clause 15 (1) and not to individual s (carrieci). 

That Clause 15 (2), wncerning affirmative action, be mandatory (defeated). * 

That Clause 26 on multiculniralism be dealt with in the preamble of the Charter 
(carried) . 



That Clause 26 must clearly be show to be subordinate to Clause 15 (1) in the 
Charter (not voted on). * 

That Clause 29 (2), the three year moxatoriium on the implernentation of Clause 
15, be deleted from the Charter (carried). 

That we. women and peoples of Canada, declare our view to the govenunents of 
Canada and the provinces, that the cumnt pnmss of constitutional reform is 
inadequate to meet the aspirations and beliefs of Canadians, that the process does 
not reflect the concerm, wmmitments and involvernent which we as Canadians 
believe to be essential to a democratic and non-violent process of constitutioaal 
refom, and that therefore the present process should be immediately abandoned. 
Be it further resolved that governments and the peoples of Canada immediately 
begin together the development of a process of constitutional reform which 
reflects o u  history , our hopes and our beliefs as Canadians (not voted on). * 

That this conference endorse in principle the concept of a Charter of rights as per 
the recommendation that have been passed today (carried). 

That unless the Charter reflect the amendments made here today, that it not be 
included to the submission to the British Government in order to provide time to 
incorporate these amendments (carried) . 

That the wornen of this Conference support bringing home the Constitution with 
an amending formula (carrieci). 

That failing the full adoption of our amendments, incorporation of a Chaner of 
Rights be accomplished by a constituent assembly composed of 50% women 
(carriecl). 

That the Wornen's Conference on the Constitution insist on a full and fair debate 
in Parliament on the constitutional package before it and oppose any use of 
closure on that debate (camed). 

That a lobby group be organizecl from volunteers present at the Conference, to 
inform members of Parliament of the views of the Conference (carried). * 



APPENDIX E 

Resolution Presented by the Native Women's Association of Canada 
to the Febnxary 14, 1981 Ad Hoc Conference 

We, the Aboriginal women of this land. are making representation to the 
govement of Canada to declare the sovereignty of Our peoples and to serve 
notice that we intend to relate to Confederation as equal parmers with the federal 
and provincial orders of govemment. As women, we speak for our~elves, Our 
children, and the generations yet unbom, and join with the Abonginal Peoples of 
this land in unity to declare that our rights. our nations and our sovereignty are 
ours to proclaim and oun to exercise. We want you to convey to the govement 
of Canada Our willingness to negotiate and participate in such as partnership. 

We believe that it is the fundamental right of every person of Aboriginal descent 
to be recogmzed as such. 

We believe that the Aboriginal people hold a special relationship with the British 
Crown that cannot be extinguished by any govenunent. 

We believe that the Aboriginal people of this land belong to sovereign nations that 
have the nght to selfdetermination. 

We believe that the Aborigioal rights, set out in the -es, agreements and 
conventions and as based on our historical daim to this land, must be recognized. 

We believe that the govemment of Canada m u a  mognh that the Aboriginal 
people have the right to determine their own fom of goverment. 

We believe that it is the right of Abonginai people to determine their own 
citizenship, and that it is the right of al1 people of Aboriginal descent who so wish 
to be recognized as such. 

We believe that it is the right of the Abonginai people to retain the uniqueness 
and vitality of their cultures, customs, languages, and heritages. 

We believe that no act of the goveniments of Canada may abrogate, expropriate 
or extinguish Aboriginal rights, including treaty rights. 

We believe that the Aboriginal people have the right to negotiate as sovereign 
nations with the govemments of Cauada to change, alter or amend Aboriginal 
rights through treaties or agreements. 



We believe that it is the fundamenrai rïght of Native women to have access and 
participation in any decision-making process, and full protection of the law 
without discrimination based on sex or marital status. 

We believe that the rights of our children mua be protected. 

We believe that Native women and children mua have equal access to ai1 social, 
economic, health and educational opportunities. 

We believe that the rights of Aboriginal people mua extend to al1 people of 
Aboriginal descent no matter where they live. 

We believe that our future lies as sovereign nations with our rights as women 
protected. We desire to live under a government of our own making. 

We believe that the CoIlStitution of Cana& and not the Charter of Rights mua 
state that the Aboriginal people belong to sovereign nations and that the 
govemment of Canada will honour our sovereignty. 

We believe that the Charter of Rights mua provide protection for al1 women. 

And whereas the Native Women's Association of Canada will not end its stmggle 
until the Abmiginai rights of our people are affirmai, protected, and enshnned 
in such a way that those rights are beyond the control, influence, altering or 
amending by any other government, save hdian goverment; 

And whereas Our stniggle is so crucial to the survival of our peoples, our 
children, and our future generations, that we will do whatever is necessary to 
reach our goals, 

ïkrefore, k it resolved thm the Women m the ConntutltutlottaZ &verence suppon 
NWAC in its m g g l e  on behc.f of all Mn've M>men. 



1981 Ad Hoc Conference on Women and the Constitution Endorsements 

Alberta Status of Women Action Cornmittee 

Association des fermières de l'Ontario 

B.C. Association of University & College Employees 

Canadian Abortion Rights Action League 

Canadian Association for Adult Education 

Canadian Association of CanadiSn Unions 

Canadian Congres for Learning Opportunities for Women 

Canadian Research Institute for the Advancement of Women 

Canadian Textile & Chernid Workers Union 

Canadian Union of Educational Workers 

Clark, Eileen - President, Canadian Federation of University Women 

Federation of Business & Professional Women's Association 

Féddration de femmes Canadiennes françaises 

Federation of Women Teacher ' s Association of Ontario 

Ferninist Party of Canada 

Gradenwia Management Services 

Hospitality Toronto (Member of Canadian Association of Women Executives) 



International Women ' s Day Cornmittee, Toronto 

Junior League of Toronto 

Lyon Association Inc. 

National Action Committee on the S t m s  of Women 

New Brunswick Advisory Council on the Stanis of Women - 

Newfoundland-Labrador Advisory Council on the Status of Women 

Newfoundland Status of Women Council 

North Shore Women' s Centre, B.C. 

Oaawa Women's Lobby 

Peterborough Women' s Cornmittee 

Plmeci Parenthood Federation of Canada 

Prince Edward Island Advisory Council on the Status of Women 

Provincial Pll'urse Educators, Ontario 

Rape Crisis Centre, ûttawa 

Rape Crisis Centre, Winnipeg 

Registered Nurse's Association of Ontario 

Resource d'action et d'information pour les femmes-Quebec 

Saskatchewan Action Committee on the Status of Wornen 

Saskatchewan Advisory Council on the Status of Women 

Seele y-Butler . Joanne 

Toronto Association of Women and the Law 

Union Culturelle des Franco-Ontariemes 



University Women's Club of North Toronto 

Vancouver S t m s  of Women 

Voice of Women 

Women's Career Counselling 

Women's Counselling, Education & Referrai Centre, Toronto 

Women ' s Employ ment Counselling SeMce Oufreach 

Women' s Inter-Church Councii of Canada 

Women for Political Action 

Women's Research Centre, B.C. 

Women's Resource Centre, Whitehorse 

Women's Rights Committee of B.C., N.D.P. 

Women Teacher' s Association of Huron County 

Women Teacher' s Association of Espanola 

Women Teacher's Association of Temiskaming 

Women Teacher' s Association of Kenora 

Women University Professor' s of Queen' s University 

YMCA, Metro Toronto 
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