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ABSTRACT

The legitimacy of humanitarian intervention in international relations has long been
a subject of controversy. In the wake of recent humanitarian crises and varying international
responses to such situations, the debate surrounding humanitarian intervention has
experienced a revival with important implications for the principle and its practice. On one
hand, there is the viewpoint that humanitarian intervention cannot be legal, justifiable, or
permissible. On the other, there is a growing international concern for the protection of
human rights and the right of intervention towards those ends, or for some, an obligation to
intervene when violations reach a stage that incite the outrage of the international
community.

This dissertation attempts to demonstrate a legitimate basis for humanitarian
intervention through an examination of the evolution of the principle and its practice. It
argues that state sovereignty is not incompatible with humanitarian intervention. Sovereignty
implies responsibility, and thus when egregious human rights violations occur either arising
from governmental acts or in situations of internal conflict, intervention is justified to protect
those rights.

This study outlines the historical development of humanitarian intervention before
undertaking an investigation of the evolution and strength of the principle and its practice
under the UN Charter during the Cold War period. It then proceeds to an examination of the
scope of collective humanitarian intervention in the post-Cold War era by focusing on the
cases of Iraq, the former Yugoslavia, Somalia, Rwanda, Liberia and Haiti, and concludes by

assessing contemporary developments in terms of sources of support for humanitarian



intervention. The study demonstrates growing support for humanitarian intervention as a

fundamental principle of international relations.
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INTRODUCTION

The doctrine of humanitarian intervention has long been a subject of controversy
in international law and relations. The classical concept of the right of humanitarian
intervention can be traced back to ancient times, but opinions of scholars, politicians,
diplomats, and state practice still disagree whether the right exists, and, if it exists, what
its precise normative scope is. On one hand, there is the viewpoint that intervention for
the sake of humanity cannot be legal, justifiable, or permissible. On the other, there is a
growing international concern for protection of human rights and the right of intervention
towards those ends, or for some, an obligation to intervene when violations reach a stage
that incite the outrage of the international community. The debate continues. Thus, it is
important to re-examine the evolution of the doctrine of humanitarian intervention in
international law and relations, and also its place in the historical and contemporary
practice of states. This is particularly pertinent since recent events relating to internal
conflicts and the scale of human suffering resulting from these conflicts, have highlighted
collective efforts to address the many humanitarian crises that have arisen. While state
sovereignty is still important in international relations, humanitarian imperatives have led
to more interventions in matters that are considered essentially within the domestic
Jurnisdiction of states. It is in this context that the principle of humanitarian intervention
has experienced a revival with ramifications for the extent to which it has been, or is,

accepted in the international community.
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Before embarking upon the extent to which the principle of humanitarian
intervention has been accepted by the intemnational community, some preliminiary
considerations need to be addressed. In that regard, a brief general theoretically relevant
discussion about how principles gain acceptance, or about indicators for acceptance of
principles in international relations, and about how they come to be entrenched will be
appropriate.!

An important issue that often arises in international relations is that of whether
there are any standards of behaviour applicable to states, and whether those standards can
be regarded as universal, given the different cultural traditions represented in the
international system. If there are any such standards, some would argue that they do not
matter since the most obvious rule of state behaviour is grounded in self-interest. It is,
however, argued that there are certain minimum standards that can be regarded as
universal which states follow and that these standards matter in the assessment of state
behaviour.

Jones argues "[t]he code that...states have developed is not a rigid set of rules
derived from static principles”. It is a set of guidelines that is designed towards the
achievement of peace and security, although how that goal is attained is not specified. In

that connection, "it is flexible, and it is, and has been, responsive to changing conditions

! The discussion that follows draws from Jones, Code of Peace:Ethics and Security
in the World of the Warlord States (Chicago:The University of Chicago Press,1991).

2 Ibid., at xi.
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and concepts”’ These principles underlie relations between states, or as Jones puts it,
“that ...states think ought to underlie" their relations. These standards have been derived
from a whole range of interactions among states over the centuries, drawing on law,
philosophy, religious and social concerns. These principles have come to be embodied
in numerous treaties, conventions, declarations, diplomatic protocols, resolutions, and
other international instruments that states (re)consider and reaffirm from time to time.

Specifically regarding the principle of humanitarian intervention, this study
attempts to follow closely these international instruments and what states have done and
said in order to ascertain the extent of its acceptance in international relations. Even
though the indicator or benchmark for acceptance of the principle is a grey area which
lies along a continuum certain characteristics tend to be evident. Its use by states,
scholarly writings on the subject, and its enshrinement in international institutions are but
some of the characteristics that assist in knowing how the principle is or becomes
accepted.

Another way of conceptualizing how principles get articulated and come to be

3 Ibid. There are nine fundamental principles in the international system on which this
code relies. These are: 1. Sovereign equality of states 2.Territorial integrity and political
independence of states 3.Equal rights and self-determination of peoples 4.
Nonintervention in the internal affairs of states 5. Peaceful settlement of disputes between
states 6. Abstention from the threat or use of force 7. Fulfilment in good faith of
international obligations 8. Cooperation with other states, and, 9. Respect for human
rights and fundamental freedoms.
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entrenched in international relations is through the concept of epistemic communities. *
The epistemic community approach focuses on the process through which consensus is
reached within a given domain of expertise and through which consensual knowledge is
diffused and carried forward by other actors. Its fundamental concern is the political
influence that an epistemic community can have on co!lective policymaking. Haas argues
that this approach may bring about "new patterns of reasoning to decision makers
encourag[ing] them to pursue new paths of policymaking, which may in turn lead to
unpredicted or unpredictable outcomes".*

An epistemic community is primarily a "network of professionals with recognized
expertise and competence in a particular domain and an authoritative claim to policy-

relevant knowledge within that domain or issue-area” ¢ Epistemic communities have a)

* The epistemic community concept presents a research program with which students
of world politics can empirically study the role of ideas in international relations. See
Adler & Haas, "Conclusion:Epistemic Communities, World Order, and the Creation of

a Reflective Research Program" (1992) 46 Intemational Qrganization 367.

* Haas, Introduction: Epistemic Communities and International Policy Coordination"

(1992) 46 International Organization 1 at 21.

® Haas notes that the term "epistemic communities” has been defined or employed in
diverse ways. It is used particularly in reference to scientific communities. However,
epistemic communities need not be made up of natural scientists or of professionals
applying the same methodology that natural scientists do. An epistemic community may
consist of professionals from a variety of disciplines and backgrounds. According to
Haas, members of an epistemic community may also “"share intersubjective
understandings; have a shared way of knowing;have shared patterns of reasoning; have
a policy project drawing on shared values, shared causal beliefs, and the use of discursive
practices; and have a shared commitment to the application and production of
knowledge". These are additional notions associated with epistemic communities which
normally distinguish them from other groups involved in policy coordination. See, ibid.,
at 3 and accompanying footnotes.



v R ERTYRS

5

a shared set of normative and principled beliefs, providing value-based rationale for the
social action of community members; b) shared causal beliefs deriving from their
analysis of practices leading to a set of problems in their field which then serve as the
basis for explaining the multiple linkages between possible policy actions and desired
outcomes; ¢) shared notions of validity - that is, intersubjective, internally defined criteria
for weighing and validating knowledge in the field of their expertise; and, d) a common
policy enterprise - that is, a set of common practices relating to a set of problems to
which their professional competence is directed, presumably out of the conviction that
human welfare will be enhanced as a result.” Epistemic communities may either be
national - where their activities are directed towards one country, or emerge as
transnational® over time, as a result of the diffusion of community ideas through
conferences, journals, research collaboration, and various informal communications and
contacts.” A transnational community's ideas may have their source in an international
organization or in various state agencies. These ideas are then diffused to other states
through the decision makers who have been influenced by the ideas.'

Fundamentally, the epistemic community approach plays an important role in

7Ibi_d-

¥ Collaboration in the absence of material interests binding together actors in different
countries with common policy agendas suggest the existence of an epistemic community
with transnational membership. Ibid., at 17.

> Ibid.
' Ibid.
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"articulating the cause-and-effect relationships of complex problems, helping states
identify their interests, framing the issues for collective debate, proposing specific
policies, and identifying salient points of negotiation"."! Members of an epistemic
community play both direct and indirect roles in policy coordination. They spread ideas
and influence the position adopted by a wide range of actors. These actors might include
domestic and international bodies, government bureaucrats and decision makers,
legislative and corporate bodies, as well as, the general public.'? The community can
directly make a contribution to informal convergence of policy preferences if it can
simultaneously influence several governments through its transnational membership."
Epistemic communities with a transnational membership can influence national interests
through identifying such interests for policymakers or by explaining and clarifying
important issues and their implications from which policvmakers may then deduce their
interests.'* Policymakers in one state may, in tum, influence the interests and behaviour
of other states resulting in the likelihood of convergent state behaviour and international

policy coordination, informed by the causal beliefs and policy preferences of the

epistemic community. In the same vein, epistemic communities may contribute to the

' Ibid., at 2.

2 Supra, note 4 at 379.
B Ibid.

' Supra, note 5 at 4.
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creation and maintenance of social institutions that guide international behaviour.!* Haas
notes that

[bly focusing on the various ways in which new ideas and information are

diffused and taken into account by decision makers, the epistemic

communities approach suggests a nonsystemic origin for state interests

and identifies a dynamic for persistent cooperation independent of the

distribution of international power.'®
This approach thus supplements structural theories of international behaviour. In
response to new knowledge expounded by epistemic communities, a state may choose
to pursue entirely new objectives, in which case outcomes may be shaped by the
distribution of information as well as by the distribution of power capabilities."’

The essential characteristic of epistemic communities is that members are
respected within their own disciplines and have the ability to extend their direct and
indirect influence eventually to major actors in the policy coordination process.'® The
timing of events is important in this regard. Crises and new developments in the
international arena not only accelerate the diffusion process but also lend a sense of

urgency to the task of reevaluating current policies from which alternative results

emerge.” In essence, some international relations scholars have argued that control over

15 Ibid.
16 Ibid.
17 Ibid.
18 Supra, note 4 at 380.
19 Ibid.
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knowledge and information is a significant dimension of power. Thus, the diffusion of
new ideas and information can result in new patterns of behaviour and prove to be an
important determinant of international policy coordination.?

Thus epistemic communities as an analytic approach to some particular issues in
international relations, it would seem, can be usefully employed in an attempt to
consolidate support or cooperation regarding intervention to protect human rights in the
international system.?'

The dilemma posed by intervention for human rights purposes rests on competing
claims of state sovereignty and humanitarian assistance. However, recent events are
leading to a re-evaluation or reassessment of normative assumptions concerning human
rights, state sovereignty and nonintervention, particularly in sttuations of widespread
violations of human rights occasioned by governmental acts or internal conflicts. Recent
cases of humanitarian intervention seem to point to the emergence of a realignment
regarding the basic notion of the inviolability of state sovereignty. The cases of

intervention in Iraq, Bosnia, Somalia, Rwanda, Liberia, and Haiti have provided grounds

 Supra,note S at 2-3.

%! The stud, of international relations as a discipline has come under criticism lately
for lacking a credible theory and set of explanations for the sources of international
institutions, state interests and state behaviour under conditions of uncertainty. In this
regard, a prominent international relations theorist, Robert Keohane called for a
"reflective" approach in the absence of "a research program that in particular studies that
it can illuminate important issues in world politics”". See, Keohane, International
Institutions and State Power:Essays in International Relations Theory (Boulder:Westview
Press,1989) at 173. The epistemic communities approach thus amounts to a reflective
response to the challenge posed by Keohane.



for a reconsideration of the doctrine and practice of humanitarian intervention.

Most of the literature on humanitarian intervention argues for the primacy of state
sovereignty over human rights or vice versa. Other scholars have called for a delicate
balancing between state sovereignty and human rights. Whereas these approaches to the
dilemma presented are commendable, this dissertation argues that state sovereignty need
not be interpreted as incompatible or inconsistent with concern for human rights
protection. Sovereignty has always been limited by human rights concems. This
constraint is itself an attribute of sovereignty. In other words, the argument presented is
that sovereignty cannot, and should not be a justification for preventing humanitarian
intervention. The responsibilities that states have in relation to their citizens should be
recognized as part of their sovereignty, and thus permitting intervention to redress those
rights where violated. The effect of adopting such an interpretation is one of restoring
state sovereignty as a cardinal principle of the international system, while at the same
time, restoring notions of responsibility to state sovereignty.

The dissertation attempts to establish a legitimate basis for humanitarian
intervention. It asks three questions. First, are there minimum duties states have, in terms
of protecting the rights of their citizens, that are attributes of their sovereignty? Second,
can violation of these minimum duties constitute the justification for humanitarian
intervention? Third, how should such intervention be effectively implemented? This
dissertation presents answers to the questions by examining how the doctrine and practice

of humanitarian intervention have evolved up to the present in order to throw light on
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future practice. It argues for intervention expressed in both legal and moral terms to
alleviate the suffering of oppressed people and victims of internal armed conflict.
Furthermore, in answering the third question, it employs the notion of epistemic
communities as vehicles to build on the increasing support generated in the post-Cold
War period in order to enhance the legitimacy and effectiveness of future interventions.

Humanitanian intervention, understood in the classical sense, involves forcible
self-help by a state or group of states to protect human rights. Verwey, for instance,
defines it as

[t]he threat or use of force by a state or states abroad, for the sole purpose

of preventing or putting a halt to a serious violation of fundamental human

rights, in particular the right to life of persons, regardless of their

nationality, such protection taking place neither upon authorization by
relevant organs of the United Nations nor with the permission by the
legitimate government of the target state.?
Ian Brownlie has defined it more broadly as "the threat or use of armed force by a state,
a belligerent community, or an international organization with the object of protecting
human rights”.? Beyond these definitions, some writers have pointed to the concept of
humanitarian access. They draw a distinction between forcible humanitarian intervention

and humanitarian access. The latter takes account of situations where the United Nations

or other humanitarian aid organizations negotiate with governments in order to gain

2 Verwey, "Legality of Humanitarian Intervention after the Cold War" in Ferris ed.,

The Challenge to Intervene: A New Role for the United Nations? (Uppsala:Life and
Peace Institute,1992) 113 at 114.

# Brownlie, "Humanitarian Intervention" in Moore ed., Law and Civil War in_the
Modern World (Baltimore:Johns Hopkins University Press, 1974) at 217.
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access to affected civilian populations caught in the throes of internal armed conflict or
other complex humanitarian emergencies. It also includes situations where humanitarian
access is obtained without the consent of a government. In both situations the use of
military force is absent. For purposes of this dissertation, humanitarian intervention refers
primarily to forcible means employed by a state, group of states, an international or
regional organization, or humanitarian agencies with the aim (or at least one of its
principal aims) of ending egregious human rights violations perpetrated by governments,
or preventing or alleviating human suffering in situations of internal conflict.

In the chapters that follow, the traditional doctrine and practice of humanitarian
intervention are examined, followed by a discussion of humanitarian intervention in the
United Nations Charter era (1945-1989). Analysis of post-Cold War practice is then
undertaken, with the fourth chapter investigating the sources of support for the principle
and practice of humanitarian intervention. Chapter five concludes the study.

In essence, this dissertation attempts to show a legitimate basis for humanitarian
intervention through an examination of the evolution of the doctrine and its practice. It
argues that sovereignty is not incompatible with humanitarian intervention. Sovereignty
connotes responsibility, and thus when human rights violations occur on a massive scale
either arising from governmental acts or in situations of internal conflict, intervention is

justified to protect those rights.
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CHAPTER ONE
THE TRADITIONAL DOCTRINE AND PRACTICE OF HUMANITARIAN
INTERVENTION
1. Introduction
The issue of intervention' by one state in the affairs of another has always been one
that the international community has had to confront. External interference in the
relationship between ruler and the ruled has been an enduring and pervasive characteristic
of the Westphalian system since its inception. This has always been the case since issues
pertaining to the relationship have an international dimension when the manner in which one
state treats its subjects within its territory is ‘challenged by other states. Intervention was
common in the Greek city-state system, the Roman Empire, and in the religious wars of the

16th and 17th centuries. Two main motivations have been responsible for interventions in

! The term "intervention" as applied in the international system eludes any precise
definition. It has been generally used to mean almost any act of interference by one state in
the affairs of another. In a more specific sense, it denotes dictatorial interference in the
domestic or foreign affairs of another state that impairs that state's independence. For various
defenitions of intervention see for example, Falk, "The United States and the Doctrine of
Nonintervention in the Internal Affairs of Independent States” (1959) Howard Law Journal

163 at 166; Stowell, Intervention in International Law (Washmgton D.C. John Byrmne &
Co.,1921) at 318,note 48, Thomas & Thomas, Non Intervention- The Law Im in

the Americas (Dallas: Southern Methodist University Press,1956) at Chap.IV; Winfield,
"The History of Intervention in International Law"(1922-1923) 3 British Yearbook of
International Law 130 (commenting that "intervention may be anything from a speech of
Lord Palmerston's in the House of Commons to the partition of Poland".); Kelsen, Principle

of International Law (1956) at 64; Leurdijk, Intervention in Intemational Politics
(Leeuwarden:Eisma B.V. Publishers,1986) at Chap.5.

? Morgenthau, for example, observes that “[flrom the time of the ancient Greeks to this
day, some states have found it advantageous to intervene in the affairs of other states on
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the relationship between rulers and the ruled. Firstly, states have intervened in the internal
affairs of other states due to the fact that domestic developments elsewhere could undermine
their own security, either by increasing the chance of conflict between states, or by
undermining the legitimacy of their own regimes. Secondly, interventions have occurred
because values related only loosely to material or security interests, or in the interests of
humanity, have prompted states to bring pressure to bear on others to alter the way in which
they treat their own citizens or subjects.’ The latter motivation for intervention, especially
that in the interests of humanity, is the primary concern of this chapter. The chapter outlines
the historical development of the doctrine and practice of humanitarian intervention in the
pre-United Nations Charter period. It attempts to show the doctrine coexisted with state
sovereignty. Its underpinnings can be found in international law, morality, scholarly
opinions, treaties and state practice. Thus, the approach used here is to progress from an
examination of the origin and development of the doctrine of humanitarian intervention to
a study of contemporary attitudes and practices.

Before embarking on an enquiry into the doctrinal evolution and practice of
humanitarian intervention however, it would be appropriate to make some brief comments

or observations on the concept of state sovereignty. This is pertinent because debates over

behalf of their own interests and against the latter's will". Morgenthau,"To Intervene or not

to Intervene” (1967) 45 Foreign Affairs at 425. See also, Phillipson, The International Law

and Custom of Ancient Greece and Rome, Vol. 1 (London:MacMillan & Co. Ltd,1911) at
100-101, Vol 2 at 90.

? See for example, Krasner, "Sovereignty and Intervention” in Lyons & Mastanduno eds.,

Beyond Westphalja? State Sovereignty and International Intervention (Baltimore:Johns
Hopkins University Press, 1995) 228 at 233.
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the current status and future role of humanitarian intervention are embedded in the changing
character of state sovereignty. The juxtaposition of state sovereignty with intervention
reveals the examination of a wide range of issues and raises a series of questions. For
purposes of this thesis, however, a paramount concern is: under what circumstances can a
state or group of states, or the United Nations intervene in the domestic affairs of states to
bring governments to account for failing to fulfil an international obligation viz., to provide
their citizens with basic human rights? The question is one that does not yield an easy
answer. It is one that the international community is continuing to grapple with and prompts
a reexamination. Sovereignty features in the question of whether or not to intervene on
humanitarian grounds. Definitions or conceptions that tend to emphasise the absolute nature
of state sovereignty provide a bulwark against developing a robust practice of humanitarian
intervention in international relations. It is contended that the meanings or interpretations of
sovereignty are not, and have not been incompatible or inconsistent with intervention to
protect human rights. In other words, the responsibilities of states toward their citizens mean

that human rights protection must be seen as part of the definition of sovereignty.

2. Historical evolution of state sovereignty and the doctrine and practice of
humanitarian intervention:
1. State Sovereignty:

A defining feature of the modern international system is the division of the world into
sovereign states. Most of the basic norms, rules, and practices of international relations have

thus rested on the premise of state sovereignty. In other words, over the centuries, this
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sovereignty of nation-states - the idea of final and absolute authority in the state - has been
a principal, constitutive, feature of the modern world.* Yet its role in the relations between
states has been "so thoroughly delineated, demarcated, explicated, qualified and categorized
[so much so that] the term's continued useful precision is open to question".* Some writers
have even called for the introduction of other concepts that may provide more insights for
analyzing the authority of nation-states in contemporary international relations, or for its
abandonment altogether.® It is, however, unlikely that sovereignty will be eliminated in the
relations between states since the view persists that it is the best mechanism for organizing
human society at the international level. Although the formal principle of sovereignty

remains the basic norm of international relations, its content has shifted as will be argued

* See Jackson, "Quasi-States, Dual Regimes, and Neoclassical Theory:International
Jurisdiction and the Third World" (1987) 41 International Organization 519,
Walker,"Sovereignty, Identity, Community:Reflections on the Horizons of Contemporary
Political Practice” in Walker & Mendlovitz eds., Contendin vereignties: Redefinin
Political Community(Boulder:Rienner,1990) at 159; Verhoeven, "Sovereign States:A
Collectivity or Community" (1994) Hitotsubashi Journal of Law and Politics 149. Although
various definitions of sovereignty have been proffered and distinctions drawn between
internal, external, legal and political, shared or exclusive sovereignty, in an attempt at
clarification, its exact meaning has not been authoritatively defined. The brief discussion
here is to show the evolution of the concept in an attempt to determine in subsequent
chapters, the current understandings and meanings of the term.

5 Philpott, Sovereignty: An Introduction and Brief History" (1995) 48 Journal of
International Affairs 353 at 354. The term soverelgnty has a long and troubled hnstoxy, and
a variety of meanings. See Crawford, in_Internation
(Oxford:Clarendon Press, 1979) at 26. According to Oppenheim it is "doubtful whether any
single word has caused so much intellectual confusion". See, Oppenheim, International Law,

Vol. 1 (London:Longman, 1905) at 103;Fall, "Sovereignty" in Oxford Companion to Politics
of the World (Oxford: Oxford University Press,1993) at 854.

¢ Goodman, "Democracy, Sovereignty, and Intervention" (1993) 9 American University
Journal of International Law and Policy 27 at 30. Laski for example suggests that "it would

be of lasting benefit to political science if the whole concept of sovereignty were
surrendered”. Laski, A Grammar of Politics 4th ed. (London: Allen & Unwin, 1938) at 44-45.
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later regarding the concept of human rights.

Definitions of sovereignty tend to focus on its legal content which is often perceived
to change little and thus the concept is viewed as a static, fixed one. Internally, sovereignty
connotes the exercise of supreme authority by states within their individual territorial
boundaries. Externally, it connotes equality of status between states comprising the society
of states. Thus, the formal position of the concept in legal and diplomatic convention has
implied both supremacy within and equality of status without.

The original meaning of sovereignty, according to Paasivirta, employing both
etymology and the usage of the concept in legal and political theory, is related to the idea of
superiority.” It stems from the Latin word ‘supra’. In mainstream legal and political theory,
therefore, the sovereign is the holder of ultimate power.® In the Westphalian international
system the ultimate power holder is the state. This particular view of sovereignty maintains
that because the state is under the legal influence of no superior power, sovereignty resides

in the state. In other words, to be sovereign is to be subject to no higher power. The upshot

7 Paasivirta, "Internationalization and Stabilization of Contracts Versus State
Sovereignty" (1990) British Y. k of Internati Law 315 at 331.

¥ In international law the meaning of sovereignty relates to the idea of independence. The
right to be independent assumes the ..ght of state autonomy in issues pertaining to its
internal affairs and the carrying out of its external relations. The classic definition given by
Judge Max Huber in the Island of Palmas case in 1928, s:ates that: "sovereignty in the
relations between states signifies independence. Independence in regard to a portion of the
globe is the right to exercise therein, to the exclusion of any other state , the functions of a
state". Permanent Court of Arbitration, April 4, 1928. UN Reports of International
Arbitral Awards, Vol.2, 829 at 838. Again, in the Wimbledon Case, the Permanent Court
of International Justice held that the sovereign state "is subject to no other state and has full
and exclusive powers within its jurisdiction without prejudice to the limits set by applicable
law". PCIJ, Series A, no.1,1923 at 25.
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of this theory of state sovereignty, therefore, is that human rights are considered a matter of
domestic, and not international concern.

This absolute notion of state sovereignty discussed above has its origins in Aristotle’s
Politics, and the classic body of Roman Law.’ In the Politics, Aristotle recognizes the fact
that there must be a supreme power existing in the state, and that this power may be in the
hands of one, or a few, or of many.'® The idea of sovereignty as formulated in ancient Rome
sought to establish the theoretical absolutism of the powers of the Emperor and to
consolidate the despotism of his rule.!! Among the Romans the idea of sovereignty found
expression in the fact that "[t]he will of the Prince has the force of law, since the people have
transferred to him all their right and power"."?

In the Middle Ages, government based on the consent of the governed was the ruling
theory. The idea of original popular sovereignty was universally prevalent. It was an axiom
of political theory from the end of the 13th century that the justification of all government
lay in the voluntary submission of the community ruled.® At this time, however, a strong

doctrine on the nature of sovereignty was inhibited; firstly, by the prevalent idea of the

® Merriam, History of the Theory of Sovereignty since Rousseau(New York:Ams
Press,1968) at 11.

' Book III, chp.7. Jowett's translation. Cited in ibid.
' See Hinsley, Sovereignty (London:Watts & Co. Ltd.,1966) at 126.

12 Supra,note 9. Cicero for example wrote with reference to sovereignty tha: “there exists
a supreme and permanent law, to which all human order, if it is to have any truth or validity,
must conform " and that there is "no other foundation of political authority than the consent
of the whole people”. Quoted in Carlyle, A Hi f Medieval Political Th in the West
(1950) at 16-17.

B See, Mermam, ibid. at 12.
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dominance of divine and natural law over positive law; secondly, by the idea of the so-called
mixed form of state - politically by the conflict between Church and State, and by the feudal
conditions prevalent within the State itself.'* In this era, the conception of sovereignty as
representing some absolute and even arbitrary authority in the State or Church was
unknown.' One writer notes that

[t]here is nothing more characteristic of the Middle Ages than the absence of

any theory of sovereignty as this conception has been sometimes current

during the last three centuries. The King or ruler of the Middle Ages was

conceived of not as the master, but as the servant of the law; the notion of an

absolute king was not medieval, but grew up during the period of the decline

of the political civilisation of the Middle Ages.'®
Further development of the concept was to come with the formation of the national state. As
the Roman Empire declined the idea of sovereignty was reinvigorated to reinforce and
legitimize secular authority.

The concept received its first systematic articulation in the works of scholars such
as Jean Bodin, Hugo Grotius and Thomas Hobbes in the 16th aud 17iii ceaturies. Bodin
defined sovereignty as "the most high, absolute and perpetual power over the citizens and

subjects in a Commonweale...the greatest power to command".!” For him, the nature of the

supreme power is absolute, wholly free from the restraint of law, and held subject to no

HIbid., at 13.
13 L arson Jenks et al., Sovereignty Within the Law (New York:Dobbs Ferry, 1965) at 23.

16 Carlyle, supra,note 12 at 457.

17 Bodin, Six Bookes of a Commonweale (London, 1606) trans. Knolles, MacRae ed.,
(Cambridge, Mass:Harvard University Press,1962) bk.1, chp.8 at 84. Quoted in Beitz,

verei and Morality in International Affairs” in Held ed., Political Theory Today
(Stanford University Press,1991)
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conditions or limitations. Even though he stated in very strong terms the nature of
sovereignty, he was prepared to place limitations on the sovereign power. The sovereign was
constrained by natural law, divine law and the law of nations.'®

To Grotius, sovereignty was "that power whose acts are not subject to the control of
another, so that they may be made void by the act of any other human will".'* The supreme
power is, however, limited by divine law, natural law, the law of nations, and by such
agreements as are made between ruler and the ruled. He aptly points out that

...an indefinite number of rights may be subtracted from the authority of the

ruler; his acts may be rendered subject to ratification by a senate or other

body; it may even be provided that in certain cases a right of insurrection

falls to the people yet the sovereignty still retains its essential quality

unimpaired [Emphasis added].?

Sovereignty for Hobbes was far more absolute than the theory of Bodin or Grotius.
He regarded sovereignty as absolute, unified, inalienable, based upon a voluntary but
irrevocable contract.” The idea of absoluteness regarding this classical notion of

sovereignty has been interpreted as complete or unlimited freedom of action with no political

or institutional constraints regarding the capacity to act.® On another interpretation, an

18 Supra note 9 at 15-16. See also, Skinner, i M Political Th ,
2 Vols.(Cambridge: Cambridge University Press,1978) 2: at 244-254.

12 Cited in Merriam, ibid., at 21.
2 Ibid., at 23.

2 [hid.

2 Ibid., at 27.

2 See, Beitz,"Sovereignty and Morality in International Affairs" in Held ed., Political
Theory Today (Stanford University Press,1991) at 238.
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absolute sovereign is not limited by moral considerations, so that for a sovereign power
nothing can be unjust.* In this formulation, thus, sovereignty is regarded as final political
authority.?

It is pertinent to note that both Bodin and Hobbes wrote long after territorial states
or city-states had formed in Europe. They were driven to a more extreme defence of
sovereign control by the disorders that were engendered by the religious wars of the
sixteenth and seventeenth centuries. The importance of these theorists to the development
of state sovereignty is that they "provided European rulers with a variegated menu of
intellectual ideas from which they could draw to justify their policies".?

Although the concept of state sovereignty has been influential from the sixteenth
century onwards, it has nevertheless been contested or qualified by the continuing influence
of developments within the international system over the past four centuries. The European
pattern of territorial entities ruled by sovereigns equal as between themselves received its
confirmation at Westphalia following the end of the Thirty Years War that had raged over
Europe in the early 17th century. The Peace of Westphalia (1648) marked the acceptance of

the idea of the sovereign authority of the state.”” The international system that evolved,

24m
* Ibid.

% Krasner, “Westphalia and All That" in Goldstein & Keohane eds., Ideas and Foreign

Policy:Beliefs, Institutions and Political Change (Ithaca,NY:Cornell University Press,1993)
at 263.

? There is some disagreement as to whether the Peace of Westphalia marked a decisive
break between the medieval and modemn worlds by creating a system of sovereign states or
consolidated 300 years of evolution towards such a system. See for example, ibid., at 235-

264;Tilly, Coercion, Capital, and European States, AD 990-1992 (Oxford:Basil
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initially centred in Europe, was based on the idea that states were the major actors. Their
sovereignty was to be regarded as absolute. The supposition was that states would maintain
demestic order within the borders and command the resources necessary to carry on effective
relations with other states outside their own jurisdiction.?* Institutions eventually evolved
to maintain order and stability in a system of international relations. These institutions were:
a balance of power to prevent the rise of a powerful state and to contain aggression; the
codification of rules of behaviour through international law; the convening of international
conferences to settle major differences; and diplomatic practices through which states would
be encouraged to negotiate differences among themselves.”

Within the institutions noted above, however, it is significant to note that the Peace
of Westphalia did not sanction the right of rulers to do whatever they pleased within their
own territories. There were important limitations contained in its provisions on the authority
of the sovereign, especially regarding the practice of religion, which was the dominant
political question of the seventeenth century.*® It provided for a set of internal practices by
recognizing rights for both Protestants and Catholics, thus rejecting the right of rulers to

change the religious practices within their territories arbitrarily. A sovereign, for example,

Blakwell, 1990) at 167.

# Lyons & Mastanduno, "Introduction: International Intervention, State Sovereignty, and
the Future of International Society” in Lyons & Mastanduno, supra,note 3 at 5-6.

* Watson, "European Interrational Society and its Expansion" in Bull & Watson eds.,

The Expansion of International Society (New York: Clarendon Press, 1894) at 23-25.
30 Supra note 26 at 244.
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who changed his religion could not compel his subjects to change theirs.*® The tension
between the scope of sovereign authority and international pressures indicated in the treaties
of Westphalia is analogous to the ongoing debates regarding a universal human rights
regime.

It would seem to be the case that the actual content of sovereign authority - its
content both internally and externally - has never been generally agreed upon and recognised
in absolute terms.*> A discussion of sovereignty in its broad historical context and as an

abstract theoretical construct suggests its meanings and practices are historically variable.

2. Humanitarian Intervention

Humanitarian intervention has long been a routine feature of the international system
and has coexisted with the development of state sovereignty. The theory of humanitarian
intervention is based on the assumption that States in their relation with their own nationals
have the international obligation to guarantee to them certain basic or fundamental rights
which are considered necessary for their existence and for the maintenance of friendly
relations among nations. It holds further that these rights are so essential, universal, and of
such high value to the human person that violations by any state cannot be ignored by other

states. This assumption would authorize intervention by other States, in case of flagrant

k1 M

32 Ibid., at 261. Also see generally, Biersteker and Weber, eds., State Sovereignty as
Social Construct (Cambridge: Cambridge University Press,1996) at 1-21,278-286 (arguing
"throughout the course of history, the meaning of sovereignty has undergone important
change and transformation - from the location of its legitimacy (in God, in the monarch, or
in a people) - to the scope of activities claimed under its protection”).
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denial of these rights by any State to her own citizens.*

Although a "usable general definition" of humanitarian intervention is "extremely
difficult and virtually impossible to apply rigorously" according to some commentators,**
the concept may be defined as "the reliance upon force for the justifiable purpose of
protecting the inhabitants of another state from treatment which is so arbitrary and
persistently abusive as to exceed the limits of that authority within which the sovereign is
presumed to act with reason and justice” > In a frequently used definition, "the theory of
intervention on the ground of humanity... recognizes the right of one state to exercise
international control over the acts of another in regard to its internal sovereignty when
contrary to the laws of humanity".* Teson defines it as the "proportionate transboundary

help, including forcible help, provided by governments to individuals in another state who

are being denied basic human rights and who themselves would be rationally willing to

¥ See Ganji, International Protection of Human Rights (Geneve:Librairie E. Droz, 1962)
o ]
at 9.

** Franck & Rodley, "After Bangladesh: The Law of Humanitarian Intervention by

Military Force" (1973) 67 American Journal of International Law 275 at 305.

% Stowell, supra,note 1 at 53. Amtz, for example, maintains that"{w]hen a government,
although acting within its rights of sovereignty, violates the rights of humanity, either by
measures contrary to the intsrests of other States or by an excess of cruelty and injustice,
which is a blot on our civilization, the right of intervention may lawfully be exercised, for,
however worthy of respect are the rights of state sovereignty and independence, there is
something yet more worthy of respect, and that is the right of humanity or of human society,
which must not be outraged”. Payne trans., Cromwell on Foreign Affairs at 72, quoted in

3% Quoted in ibid.
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revolt against their oppressive government".”’ These definitions do overlap in important
aspects and provide a fundamental understanding of the employment of the term by scholars.
It is generally an act performed for the purpose of compelling a sovereign to respect
fundamental human rights in the exercise of its sovereign prerogatives.® The classical
concept covered any use of armed force by a state against another state for the purpose of

protecting the life and liberty of the nationals of the latter state unable or unwilling to do so

itself.*®
%7 Teson, Humanitarian Intervention:An Inquiry into Law and Morality (Ardsley-on-
Hudson,New York:Transnational Publishers, 1988) at 5.
%8 Supra,note 33.
* Beyerlin, "Humanitarian Intervention" in Bernhardt ed., Encyclopedia of Public

International Law 3 (Amsterdam:North Holland Publishing Co.,1981) at 211. In
International Law, some commentators tend to draw a distinction between intervention for
the purpose of protecting a state's nationals abroad from other types of humanitarian
intervention. The claim is made that although the former is a humanitarian act, the legal
ground for protection of nationals is traceable to the independence of States, and thus it is
not proper to consider both under the umbrella of humanitarian intervention. Asrat,
Prohibition of Force Under the UN Charter: A Study of Art. 2(4) (Uppsala: Juridiska
Foreningen 1,1951) at 184-185. Bowett claims the legality of humanitarian intervention is
far more controversial than the right of protection of nationals abroad thus the two principles
should not be lumped together;the reason being that if they are grouped together it might
undermine the latter principle Bowett, "The Use of Force for the Protection of Nationals

Abroad" in Cassese ed., The Current Regulation of the Use of Force(Dordrecht:Martinus
Nijhoff Publishers, 1886) at 49. See also, Ronzitti, Rescuing Natioanls Abroad Through
Military Coercion and Intervention on Groynds of Humanity (Dordrecht: Martinus Nijhoff

Publishers,1985). Fairley contends that this distinction exists in theory but should be
abolished in practice. He states that "with respect to the use of force by states for
humanitarian ends...the utility of the two-fold classification of customary international law
collapses for the purpose of assessing the legal propriety of humanitarian intervention in the
post-1945 era...". Fairley, State Actors, Humanitarian Intervention and International Law:
Reopening Pandora's Box" (1980) 10 Georgia Journal of International and Comparative Law
29 at 35,Gordon, however, indicates that humanitarian Intervention "is employed to describe
three very different situations:first, where a state uses force to protect the lives or property
of its own nationals abroad...second, where the use of force serves to prevent a foreign
government from initiating or perpetuating a massive and gross violation of the human rights
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The genesis of the doctrine is traceable to ancient times and the religious wars of the
16th and 17th centuries. Its institution, however, seems to be largely a creation of the 19th
century.®® Prior to the 19th century humanitarian intervention was based on Christian Beliefs
and the religious concept of the dignity of man.*! St. Thomas Aquinas made references on
the basis of religious solidarity to the effect that a sovereign has the right to intervene in the
internal affairs of another when the latter greatly mistreats its subjects.*’ Similarly, the
Spanish scholar Vitoria argued that

if any of the native converts to Christianity be subjected to force or fear by
their princes in order to make them return to idolatry, this would justify the
Spaniards...in making war and in compelling the barbarians by force to stop
such misconduct,...and in deposing rulers as in other just wars...Suppose a
large part of the Indians were converted to Christianity, and this whether it
were done lawfully or unlawfully,...so long as they really were Christians, the
Pope might for a reasonable cause, either with or without a request from
them, give them a Christian Sovereign and depose their other unbelieving
rulers.¥

of its own or a third state's nationals; third, where a state intervenes in a foreign state's civil
war or so-called war of national liberation". Gordon, "Article 2(4) in Historical Context"
(1985) 10 Yale Journal of International Law at 277. It is suggested that the nature of
interventions today does not warrant such a distinction. Whether the right of protection of
nationals flows from self-defence or not, the ultimate objective involved here is the
protection of human rights. For purposes of this thesis humanitarian intervention will be
taken to encompass intervention for protection of nationals.

¥ Fonteyne, "The Customary International Law Doctrine of Humanitarian Intervention:

Its Current Validity Under the U.N. Charter" (1974) 4 California Western International Law
Journal 203 at 205-206.

*! Green, Law and Society (Leyden:A.W. Sijthoff,1975) at 294. Fonteyne comments that
earlier examples of humanitarian intervention are too closely associated with the feeling of
religious solidarity to consider them as genuinely humanitarian. Ibid., at 206.

‘2 Supra,note 40 at 214.

¥ Scott, The Spanish Origins of International Law, Francisco de Vitoria and His Law of
Nations (Carnegie Endowment for International Peace, 1934) at Para.401 (XLIII). Quoted
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Vitoria thus contended that resistance by the heathen princes to the Christian missionaries
and measures to force converted Indians to return to paganism would entitle the Pope to
remove the Indian Princes and justified war.* These statements provided the ideological
grounds for most interventions undertaken by "civilized nations" in the affairs of "non-
civilized nations”.* When Christian populations in "non-civilized" nations were subjected
to persecutions or atrocities it was lawful to intervene. It was also lawful to intervene to end
such practices as human sacrifice, although it is noteworthy that these statements also
provided the basis for European Powers who invoked such principles to justify their

imperialistic behaviour.

Moving from the ecclesiastical underpinnings of the doctrine, the question of when

in Green,supra,note 41 at 289. Vitoria's argument in justifying the conversion of heathens
to Christianity whether it was done lawfully or unlawfully, does not suggest any criteria but
instead opens the door for all kinds of pretextual intervention.

“ Suarez, writing around the same period unlike Vitoria, narrowed the right to wage war
on behalf of nationals by maintaining "only on condition that the friend himself would be
Justified in avenging himself and actually proposes to do so... but if the injured party does
not entertain such a wish, no one else may intervene, since he who committed the wrong has
made himself subject not to everyone indiscriminately, but only to the person who has been
wronged”. He however went further to state that a punitive war might be waged to preserve
a people's right to worship "on the ground of the defence of the innocent...(and) if the prince
forcibly compelled his subjects to practise idolatry; but under other circumstances, (such a
ground) would not be a sufficient cause for war, unless the whole state should demand
assistance against its sovereign...[A] Christian prince may not declare war save either by
reason of some injury inflicted or for the defence of the innocent ...[which latter] is
permissible in a special sense to Christian princes...". Suarez, De Triplici Virtute Theologica
(1621), De Charitate, Disputatio XIII", s.4, para.3, Camnegie Translation, Selections From
Three Works(1944) at 817;s.5, paras.3, 6-8, at 824,826-827. Quoted in
Green, "International Criminal Law and the Protection of Human Rights" in Chen & Brown
eds., ntempor. Problems of Intermational Law.E in _Honour of r
Schwarzenberger (London:Stevens & Sons Ltd.,1988) 116 at 122-123.

% Green, supra,note 41.



27

humanitarian intervention is permissible became secularised in the principie of lending
lawful assistance to peoples struggling against tyranny. Support was found for the doctrine
among many international scholars.* For Grotius writing in 1625, it was important that the
law governing every human society be limited by a widely recognized principle of humanity.
If a sovereign, although exercising his rights, acts contrary to the rights of humanity by
grievously ill-treating his own subjects, the right of intervention may be lawfully exercised.*’
In his oft-quoted words, he asserts:

[t]here is also another question, whether a war for the subjects of another be

just, for the purpose of defending them from injuries by their ruler. Certainly

it is undoubted that ever since civil societies were formed, the rulers of each

claimed some especial rights over his own subjects...[But]...[i]f a tyrant ...

practices atrocities towards his subjects, which no just man can approve, the

right of human social connexion is not cut off in such a case...[I]t would not
follow that others may not take up arms for them.*

“ See Stowell, supra,note 1 at 55.

‘" He writes:"The fact must be recognized that kings, and those who possess rights equal
to kings, have the right of demanding punishments not only on account of injuries committed
against themselves or their subjects, but also on account of injuries which do not affect them
but excessively violate the taw of nature or of nations in regard to any persons whatsoever...
Truly it is more honourable to avenge the wrongs of others rather than one's own, in the
degree that in the case of one's own wrongs it is more to be feared that through a sense of
personal suffering one may exceed the proper limit or at least prejudice his mind...Kings in
addition to the particular care of their own state, are also burdened with a general
responsibility for human society... The...most wide-reaching cause for undertaking wars on
behalf of others is the mutual tie of kinship among men, which of itself affords sufficient
ground for rendering assistance”. Grotius, De jure Belli ac Pacis Libo Tre(1625), Kelsey
trans. (New York:Bobbs-Merrill Co.,1925) at 504-505,508,582. Another writer of the period,
Pufendorf, also maintained that "common descent alone may be a sufficient ground for our
going to the defense of one who is unjustly oppressed, and implores our aid, if we can

conveniently do so". See De Officio Humanis et Civis (1682), Moore trans. (1927) at
Lib.II,cap.XVIs.11.

“ Grotius, 2 De Jure Belli est Pacis (Whewell trans. 1853) at 288. Grotius also recognized
the abuses inherent in exercising the right of humanitarian intervention but nevertheless
supported it by drawing interesting analogies, for he states, "the desire to appropriate
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Consequently, the sovereignty or independence of states stopped where it was violated
beyond the point of tolerance. Another writer of the period, Vattel,* in his thoughts on the
subject, stated:

[I]f the prince, attacking the fundamental laws, gives his people a legitimate

reason to resist him, if tyranny becomes so unbearable as to cause the Nation

to rise, any foreign power is entitled to help an oppressed people that has

requested assistance.*

Thus, authorities on international law considered humanitarian intervention to be in
confortnity with natural law. Their writings pointed to the permissibility of the use of force
against tyrants who mistreated their subjects. Whereas publicists around the period in which
Grotius and Vattel were writing formulated the rules of international law in terms of the
recognition of natural rights, the nineteenth century saw the ascendancy of legal positivism

st

as the basis of international jurisprudence.® Amtz, for example, developed the theory of

another's possessions often uses such a pretext as this:but that which is used by bad men does
not necessarily therefore cease to be right. Pirates use navigation, but navigation is not
therefore unlawful. Robbers use weapons, but weapons are not therefore unlawful”. Ibid.

** Vattel had earlier observed that "[t]he Sovereign is the one to whom the Nation has
entrusted the empire and the care of government; it has endowed him with his rights; it alone
is directly interested in the manner in which the leader it has chosen for itself uses his power.
No foreign power, accordingly, is entitled to take notice of the administration by that
sovereign, to stand up in judgment of his conduct and to force him to alter it in any way. If
he buries his subjects under taxes, if he treats them harshly, it is the Nation's business; no
one else is called upon to admonish him, to force him to apply wiser and more equitable

principles”. De Vattel, 2 Le Droit Des Gens, Pradier-Fodere ed. (1863) Ch. IV, para. 55.
Quoted in supra,note 40 at 214.
%0 Quoted in ibid., at 215

’! For an exposition on the distinctions between "natural” and "positive" law as applied
to humanitarian intervention see generally, Harff, Genocide and Human Rights: International
Legal and Political Issues (Denver:Graduate School of International Studies Univ. of
Denver, 1984).
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humanitarian intervention by recognizing it in an absolute way against all states. He
maintains that

When a government, even acting within the limits of its rights of sovereignty,

violates the rights of humanity, either by measures contrary to the interests

of other States, or by excessive injustice or brutality which seriously injure

our morals and civilization, the right of intervention is legitimate. For,

however worthy of respect the rights of sovereignty and independence of

States may be, there is something even more worthy of respect, namely the

law of humanity, or of human society, that must not be violated. In the same

way as within the State freedom of the individual is and must be restricted by

the law and the morals of society, the individual freedom of the States must

be limited by the law of human society.*

Some writers, however, recognizing the independence of sovereign states denied the
right of another state to intervene even though a neighbouring state treats its nationals in an
atrocious manner. To intervene was to usurp the sovereign characteristics of the state against
which it was invoked. Mamiani® and Carnazza-Amari, both Italian scholars, for example,
did not recognize the legality of intervention for humanitarian purposes. The latter states that
"...[n]either can one justify intervention in the case where the local government does not
respect the elementary laws of justice and humanity”.* The French scholar Pradier-Fodere

in essence observed that the doctrine is illegal since it constitutes a violation of the

independence of states.” Other writers such as Halleck, Bonfils, and Despagnet expressed

%2 Quoted in supra,note 40 at 220.

 Carnazza-Amari, quoting Mamiani, considered " the actions and the crimes of a people
within the limits of its territory do not infringe upon anyone else's rights and do not give a
basis for a legitimate intervention...". Camnazza- Amari, 1 Traite De Droit International En
Temps De Paix (Montanari-Revest Transl. 1880). Quoted in supra,note 40 at 215.

34 Ibid. at SS5.

% He writes that "[t]his [humanitarian] intervention is illegal because it constitutes an
infringement upon the independence of States because the powers that are not directly,
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similar views.*

Nevertheless, the doctrine still had its advocates among scholars.” Some writers,
however, partially accepted the doctrine. They seemed concerned about whether the doctrine
could be incorporated into the principles of traditional international law. Their worries
apparently were heightened by their fundamental ideological or political beliefs regarding
sovereignty and non-intervention versus feelings of humanitarianism. Bernard stated that
“the [positive] law ...prohibits intervention... [However,] there may even be cases in which

" 58

it becomes a positive duty to transgress [positive law]".*® Referring to humanitarian

immediately affected by these inhuman acts are not entitled to intervene. If the inhuman acts
are committed against the nationals of the country where they are committed, the powers are
totally disinterested. The acts of inhumanity, however condemnable they may be, as long as
they do not affect or threaten the rights of other States, do not provide the latter with a basis
for lawful intervention, as no State can stand in judgement of the conduct of others. As long
as they do not infringe upon the rights of the other powers or of their subjects, they remain
the sole business of the nationals of the countries where they are committed”. Pradier-

Fodere, Traite De Droit International European et Americain (1885) 655. Quoted in Hassan,

"Realpolitik_in International Law: After Tanzanian-Ugandan Conflict "Humanitarian
InterventionReexamined (1980-1981) 17 Willamette Law Review 859 at 863.

% See Halleck, International Law:or Rules Regulating the Intercourse of States in Peace
and War (1861) at 340; Bonfils, Manuel le Droit International Public 4th ed.(Droits des

Gens) (1905) at 168 et seq.;Despagnet, Cours de Droit International Public 4th ed.(1910) at
258 et seq. Cited in Ronzitti, supra,note 37 at 89 and accompanying footnotes. Stowell also

provides authorities denying the existence of humanitarian intervention. Stowell, supra,note
1 at 58-60 and accompanying footnotes. Some South American jurists also rejected the
doctrine. Writing at the beginning of the 20th century, Pereira, for instance, states: "[i]nternal
oppression, however odious and violent it may be, does not affect, either directly or
indirectly, external relations and does not endanger the existence of other States.
Accordingly, it cannot be used as a legal basis for use of force and violent means”. Pereira,

Principios De Direito Internacional (1902), quoted in Hassan,jbid. at 864,footnote 11.
¥ See, Hassan, supra,note 55 at 860.

* Bernard, Qn the Principle of Non-Intervention(1860) at 33-34, quoted in supra,note 40
at 218.
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considerations, Harcourt argues:"Intervention is a question rather of policy than of law. It
is above and beyond the domain of law, and when wisely and equitably handled...may be the
highest policy of justice and humanity".*® Similarly, Lawrence considered "intervention to
put a stop to barbarous and abominable crueity a high act of policy above and beyond the
domain of law". He furthermore stated that it "is destitute of technical legality, but it may
be morally right and even praiseworthy to a high degree... [international law, therefore,] will
not condemn interventions for such a cause".* Phillimore maintained that in the absence of
specific treaty provision, the right of intervention could be exercised only

in the event of persecution of large bodies of men, on account of their
religious belief,[in which case] an armed intervention on their behalf might

be as warrantable in international law, as an armed intervention to prevent
the shedding of blood and protracted iiiternal hostilities ...[N]o writer of

* Harcourt, Historicus: Letters on Some Questions of International Law (1863) 14,
quoted in Stowell, supra note 1 at 60.

% Furthermore, Lawrence forcefully argues for maintaining a right of intervention by
stating " [s]o prone are powerful states to interfere in the affairs of others, and so great are
the evils of inteiference, that a doctrine of absolute non-intervention has been put forth as
a protest against incessant meddling. If this doctrine means that a state should do nothing but
mind its own concerns and never take an interest in the affairs of other states, it is fatal to the
idea of a family of nations. If, on the other hand, it means that a state should take an interest
in international affairs, and express approval or disapproval of the conduct of its neighbors,
but never go beyond moral suasion in its interference, it is foolish. To scatter abroad protests
and reproaches, and yet to let it be understood that they will never be backed by force of
arms, is the surest way to get them treated with angry contempt. Neither selfish isolation nor
undignified remonstrance is the proper attitude for honorable and self-respecting states.
They should intervene very sparingly, and only on the clearest grounds of justice and
necessity; but when they do intervene, they should make it clear to all concerned that their
voices must be attended to and their wishes carried out". See Lawrence, The Principles of
International Law 4th ed.(London:Macmillan & Co.,1910) at 129, 137-138. Hall also
observes that "[w]hile however it is settled that as a general rule a state must be allowed to
work out its internal changes in its own fashion...intervention for the purpose of checking
gross tyranny or of helping the efforts of a people to free itself is very commonly regarded
without disfavour”. Hall, A Treatise on International Law 2nd ed (1884) at 265.
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authority upon International Law sanctions such an Intervention, except in

the case of a positive persecution inflicted avowedly upon the ground of

religious belief *
Westlake, one of the prominent English writers of the period, on the other hand recognized
a nght to intervene in the interest of humanity, especially in response to popular feeling. He
was of the view that even a single state could exercise this right.%

By the early 20th century, the right of humanitarian intervention had gained wide
acceptance in the doctrine of non-intervention.® Many writers refused to recognize state

sovereignty as absolute. It was a principle that was susceptible to restrictions or exceptions.

Consequently, absolute sovereignty and non-intervention were relegated to the background

5! Phillimore, International Law, vol.1, (1879) at 622-623.

% He asserts that "[i]ntervention in the internal affairs of another state is justifiable...when
a country has fallen into such a condition of anarchy or misrule as unavoidably to disturb the
peace, extemnal or internal of its neighbours, whatever the conduct of its government may be
in that respect...In considering anarchy and misrule as a ground for intervention ... [t]he
moral effect on the neighbouring population is to be taken into account. Where this include
considerable numbers allied by religion, language or race to the population suffering from
misrule, to restrain the former from giving support to the latter in violation of the legal rights
of the misruled state, may be a task beyond the power of their government, or requiring it
to resort to modes of constraint irksome to its subjects, and not necessary for their good order
if they were not excited by the spectacle of miseries which they must feel acutely. It is idle
to argue in such a case that the duty of the neighbouring peoples is to look on quietly. Laws
are made for men and not for creatures of the imagination, and they must not create or
tolerate for them situations which are beyond the endurance...of the best human nature that
at the time and place they can hope to meet with".
Westlake, International Law, Part I, Peace,(Cambridge:Cambridge University Press,1904)
at 305-307.

% See Mandelstam, The Protection of Minorities I (1923) Recueil Des Cours 367 at 391.
Brownlie writes that:"by the end of the nineteenth century the majority of publicists admitted
that a right of humanitarian intervention ...existed". Brownlie, International Law and the Use
of Force by States (Oxford: Clarendon Press,1963) at 338, although he notes elsewhere that
"unilateral action by a State in the territory of another State on the ground that human rights
require protection, or a threat of force against a State for this reason, is unlawful" Ibid. at
226.
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in favour of protecting higher humane values in some situations.* According to Borchard:

...where a state under exceptional circumstances disregards certain rights of
its own citizens over whom presumably it has absolute sovereignty, the other
states of the family of nations are authorized by international law to intervene
on grounds of humanity. When these "human"rights are habitually violated,
one or more states may intervene in the name of the society of nations and
may take such measures as to substitute at least temporarily, if not
permanently, its own sovereignty for that of the state thus controlled.
Whatever the origin, therefore, of the rights of the individual, it seems
assured that these essential rights rest upon the ultimate sanction of
international law, and will be protected, in the last resort, by the most
appropriate organ of the international community %

Similarly, Oppenheim pointed out:
[T]here is no doubt that, should a State venture to treat its own subjects or a
part thereof with such cruelty as would stagger humanity, public opinion of
the rest of the world would call upon the Powers to exercise intervention for
the purpose of compelling such State to establish a legal order of things
within its boundaries sufficient to guarantee to its citizens an existence more
adequate to the ideas of modern civilisation.%
The doctrine of humanitarian intervention had come to be justified as "an instance of
intervention for the purpose of vindicating the law of nations against outrage. For it is a basic

principle of every human society and the law which governs it that no member may persist

in conduct which is considered to violate the universally recognized principles of decency

® See supra,note 40 at 222-223.

% Borchard, The Diplomatic Protection of Citizens Abroad (New York:The Banks Law
Publishing Co.,1922) at 14.

% Oppenheim, International Law (London:Longmans & Co.,1905) Vol.I at 347. The
editor of Oppenheim's treatise (Sir Hersch Lauterpacht) in 1955 observed that "[t]here is
general agreement that, by virtue of its personal and territorial supremacy, a State can treat
its own nationals according to discretion. But there is a substantial body of opinion and of
practice in support of the view that there are limits to that discretion and that when a State
renders itself guilty of cruelties against and persecution of its nationals in such a way as to
deny their fundamental rights and to shock the conscience of mankind, intervention in the
interest of humanity is legally permissible”. Lauterpacht, ed. 8th ed., (1955) at 312-313.
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and humanity".” It was grounded upon a minimum standard for the treatment of individuals
within a state, or to put it otherwise, minimum conditions for the survival of humanity. In
situations where these standards were encroached upon, the offending state was to be held
responsible for such actions.

It is worth noting from an examination of doctrinal writings on the subject that while
they concentrated on the philosophical, religious and ideological foundations of the doctrine
they failed to provide definite criteria for exercise of the right of humanitarian intervention.
However, gleaning through the various writings it is possible to discern some yardstick for
exercise of the right® This included firstly, lack of other interests or motives than for purely
humanitarian reasons on the part of the intervenor.®® Secondly, there must be a preference

for collective action.”® Thirdly, intervention must be in response to situations such as

7 Stowell,supra,note 1 at 51-52. Regarding the doctrine's future status in international
law, one writer concluded at the beginning of the twentieth century that "as the feeling of
general interest in humanity increases, and with it a world-wide desire for something
approaching justice and international solidarity, interventions undertaken in the interest of
humanity will also doubtless increase... We may therefore conclude that future public opinion
and fnally international law will sanction an ever increasing number of causes for
intervention for the sake of humanity". Hodges, The Doctrine of Intervention (1915) at 87,
quoted in supra note 40 at 223, footnote 70.

%8 See generally,supra note 40 at 226-267.

® Amos indicated that "so far as [humanitarian] intervention is concerned, it is above all,
desirable that the purity of the motives should be conspicuous...". Amos, Politi Legal
Remedies for War(New York:Harper,1880) at 159.Quoted in ibid. at 227.

7 Fonteyne, ibid.
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tyranny,” extreme atrocities,” and violations of specific fundamental human rights.” Lastly,
intervention was to be restricted to certain situations such as "civilized" against "non-
civilized nations".™ Interestingly, an attempt at setting out some normative criteria as to
when it is permissible to exercise the right was provided by Rougier in his "Theory of
Humanitarian Intervention” in 1910. Starting from a critique of the concepts of absolute
sovereignty and non-intervention he rejected the legality of individual intervention but
accepted collective action instead, basing his reasons on various policy and legal grounds.™

In essence, whilst there was no unanimity regarding the incorporation of the doctrine
into customary international law, a great number of authorities held consistent views on the

subject matter, acknowledged its existence, and not only sanctioned permissible intervention,

™ Creasy, First Platform of International Law (1876) at 303-305.
™ Higgins ed., Hall's Treati nternational Law 8th ed., (1924) at 344.
7 See supra note 40 at 227.

™ According to Stowell, however, "...when by exception a civilized state transgresses the
dictates of humanity, it also may be constrained to reform its conduct”. Stowel!, supra,note
1 at 65.

7 He established three requirements for legality. Firstly, "that the event which...motivates
intervention be an action of the public authorities and not merely of private individuals".
These included actions authorized by states as well as those by persons in a private capacity
but condoned by the State. Secondly, "that the action constitutes a violation of the law of
humanity and not merely a violation of national positive law’. The only rights which justified
intervention were the rights to life, freedom and justice. Thirdly, "that the intervention fuifils
certain [circumstantial] requirements". Factors relevant to this requirement included, "the
extent of the scandal, a pressing appeal from the victims, the very constitution of the guilty
state, and certain favourable conditions relating to the political balance, economic rivalries,
and the financial interests of the intervenors". Rougier, "The Theory of Humanitarian

Intervention" (1910) 17 Revue Generale De DroitInternational Publique at 497-525.
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but also argued that it was necessary.”® The doctrine also sought a balance between the
sovereignty of states and certain basic or 'natural’ laws aimed at the protection of human
dignity. For, when a state's conduct toward its subjects is such that it leads to massacres,
brutality, religious or racial persecution, and when these acts are of such nature that they
shock the conscience of mankind, the international community has the right to intervene to
restore some semblance of civilized conduct. In some situations, such action may even lead
to the removal of a tyrannical sovereign.

The extent to which precedents in state practice tended to support such a right is the

subject of the next section.

2.3. State Practice in the Nineteenth and Early Twentieth Century

State practice regarding interventions on humanitarian grounds date back to earlier
times. One of the earliest known instances occurred in 480 B.C. The Prince of Syracuse, in
defeating the Carthaginians, laid down as one of the conditions of peace that they refrain
from the barbarous custom of sacrificing their children to Saturn.” The history of

international relations shows many instances of humanitarian protest and representation by

7 Corbett writes that "since the very beginnings of the literature of international law,
many jurists have asserted that a just cause of war or other form of intervention existed
against a State persecuting residents for racial, religious or political reasons. [And adds that]
[flrom time to time, also, governments have justified interventions in foreign territory on

such grounds”. Corbett, Law iety in the Relati f (New York:Harcout,Brace
& Co.1951)

" It is claimed, however, that a century later the Carthaginians suffered another defeat at
the hands of a Sicilian Prince. This defeat was considered by the Prince a punishment for
stopping human sacrifices, thus restoring it. See Sohn & Buergenthal, International

Protection of Human Rights (New York:Bobb-Merrill Co.,1973) at 178.
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one or more states on behalf of the citizens of other states.”” For the most part, and
especially from the latter half of the seventeenth century, humanitarian action was
undertaken mostly on behalf of persecuted religious minorities or coreligionists. Intervention
was also undertaken on behalf of other recognizable groups, often constituting minorities.

Perhaps an initial step in the protection of minorities was to be found in the 1555
Treaty of Augsburg. This affirmed the principle cujus regio, ejus religio, ("whose the
region, his the religion") but provided that in the Free Cities of the Holy Roman Empire
Protestants and Catholics, often only constituting small minorities, were to live "quietly and
peacefully".” A more significant treaty was the Peace of Westphalia, providing that

for Catholics and Protestants living under the opposite faith, the conditions

of public and private religious worship which had obtained at the most

favourable date in the year 1624 were to be accepted as decisive, and to be

maintained semper et ubique... Subjects who in 1627 had been debarred

from the free exercise of a religion other than that of their ruler were by the

Peace granted the right of private worship and of educating their children at
home or abroad, in conformity with their own faith; they were not to suffer

" Lord Phillimore in 1789 writes that "[t]he practice (if it can be called such) of
intervention of one Christian State on behalf of the subjects of another Christian State upon
the ground of religion, dates from the period of the Reformation... The great Treaty of
Westphalia, in its general language respecting Germany, established, as a maxim of public
law, that there should be an equality of rights between the Roman Catholic and Protestant
religions; a maxim renewed and fortified by the Germanic Confederation of 1815. In these
instances, it is true, that several States to which the stipulation related were all members of
one confederation, though individually independent of each other. But the precedent does
not stop here; for passing by the interventions of Elizabeth, Cromwell and even Charles II,
on behalf of foreign Protestants, and going back no later than 1690, we find in that year
Great Britain and Holland intervening in the affairs of Savoy, and obtaining from that
kxngdom a permission that a portion of the Sardinian subjects might freely exercise their

religion." Lord Phillimore, Commentaries Upon _International Law, Vol.l,
3rd.ed.(London:Butterworth, 1879),quoted in supra,note 33 at 3.

P See Schwarzenberger, Power Politics - A Study of World Society (London: Stevens &
Sons, 1964) at 450.
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in any civil capacity nor to be denied religious burial, but were at liberty to
emigrate, selling their estates or leaving them to be managed by others.*

As noted earlier, Westphalia recognized some rights for both Protestants and Catholics,
rejecting the right of rulers to change religious practices within their territories arbitrarily.
While there was no provision for international enforcement, the relevant provisions were
described as

a perpetual Law and establish'd Sanction of the Empire, to be inserted like

other fundamental Laws and Constitutions of the Empire, and the Empire was

obligated not to pass any legislation which would discriminate as between

Catholics and Protestants.™

Other Treaties of Peace signed during this period included, for example, that between
Brandenburg and Poland, 1657 (Treaty of Velau);between Sweden, Poland, Austria and
Brandenburg, 1660 (Treaty of Oliva), and between the Holy Roman Empire and France,
1679 (Treaty of Nimeguen).® All these treaties constituted examples of Roman Catholic
intervention on behalf of their subjects in countries ceded to Protestant sovereigns. One
writer notes that almost without exception, major peace treaties concerning changes of

sovereignty contained clauses protecting the rights and properties of populations transferred

to new sovereignties.”

% See Ward, "The Peace of Westphalia" (1934) 4 Cambridge Modern History at 412.

% Art.CXX, quoted in Green, "Group Rights, War Crimes and Crimes against Humanity"
(1993) International Journal on Group Rights 27 at 31.

® For the full text of the Treaty of Velau, see Parry ed., The Consolidated Treaty Series
1655-1658) Vol.4 (Dobbs Ferry: Oceana Publications, 1969) at 435-436;Treaty of Oliva,

ibid.(1658-1660) Vol .6, at 60-87;Treaty of Nimeguen, ibid.(1679-1680) Vol.15, at 55-66.

*3 See for example, Article 16 of the Treaty of Velau which provided for "the free
exercise...of the Catholic religion...". Ibid. Vol.4, at 435-436. Similarly, Section 3 of the
Treaty of Oliva stated:"[t]he towns of Royal Prussia which have been during this War in the
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The doctrine as practised in the 18th and 19th centuries was mainly concerned with
the rights of Christians, although secularization of religious belief led to basing such
intervention on behalf of the dignity of man,* as well as Jews, and other minority groups in

various countries and in parts of the Ottoman Empire.*® It was mainly done through

possession of his Royal Swedish Majesty, and of the Kingdom of Sweden, shall likewise be
continued in the Enjoyment of all Rights, Liberties and Privileges, in matters Ecclesiastical
and Civil, which they enjoy'd before this War, (saving the free Exercise of the Catholic and
Protestant Religion) as it prevail'd in the Citys before the War..." Ibid. Vol.6, at 60-87. See
also, Feinberg, "International Protection of Human Rights and the Jewish Question (An
Historical Survey)" (1968) 3 Israel Law Review 487 at 490;Israel, Major Peace Treaties of
Modemn History:1648-1967 Vol.1 (New York:Chelsea House, 1967) at 7-49.

¥ See Green, "General Principles of Law and Human Rights" (1955-56) 8 Current Legal
Problems 162.

¥ The principle of international protection of Jews, for example, was stated succinctly in
a speech in the English Parliament by Burke as follows:"[h]aving no fixed settlement in any
part of the world, no kingdom nor country in which they have a government, a community
nor a system of laws, they are thrown upon the benevolence of nations...If Dutchmen are
injured and attacked, the Dutch have a nation, a government and armies to redress or revenge
their cause. If Britons are injured, Britons have armies and laws, the law of nations...to fly
for protection and justice. But the Jews have no such power and no friend to depend on.
Humanity, then must be their protection and ally”. To further iilustrate the principle, the
British representative in a dispatch to the Rumanian Government in 1867 stated:"[t]he
peculiar position of the Jews place them under the protection of the civilized world". Burke,
13 Parliamentary History of England From the Earliest Period to the Year 1803 (1814).
Quoted in Feinberg, supra, note 83 at 490. See also Kutner, "World Habeas Corpus and
Humanitarian Intervention" (1985) 19 Valparaiso University Law Review 593. Generally
the doctrine of humanitarian intervention embodied in these principles during this period
protecting Jews and other minorities became part of diplomatic practice. The question of the
situation of Jews in various countries was discussed either directly or indirectly at various
Congresses. At the Congress of Vienna (1814-1815) for example, the question of the
situation of Jews in the German Confederated States was addressed. Furthermore, at that
same Congress an obligation was imposed on Holland not to discriminate between the
members of all religious faiths (which included members of the Jewish faith). Also, another
example of intervention by one or more of the Great Powers through diplomacy occurred in
1840 on behalf of the Jews in Rumania, when the Government, in breach of the Treaty of
Berlin refused them recognition as citizens and denied them fundamental rights. See
generally, Feinberg, ibid.
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diplomatic intercession, although there were instances of military intervention. It was not
until the nineteenth and early twentieth that the institution of humanitarian intervention
reflected in state practice gained ground, as the great powers occasionally sought to protect
individuals and groups of individuals against their own states, though power politics was
also involved. Although individual states invoked the doctrine, in most cases, several of the
major powers acted collectively under the aegis of the concert of Europe, typically against
the Turkish/Ottoman Empire.*

During the period 1827-1830, France, Britain and Russia intervened in Greece to
protect the Greek right of self-determination and Greek Christians from the oppressive rule

of the Turks following a number of massacres.”” This action resulted in acceptance by the

% The interventions under the Concert of Europe (which functioned successively for some
years) had some religious impetus as well, since most were carried out to protect Christian
minorities in non-Christian states. Supra,note 40 at 232. Rougier, however, notes other than
the intervention in Syna in 1860 which was humanitarian, other interventions in the Ottoman
Empire were exercised "less in the interests of the Ottoman subjects than in order to resolve
the conflicting interests of England, Austria, France and Russsia in the Black Sea area".
Supra,note 73 at 525. Quoted in Feinberg,ibid. at 492

¥ On the question of motives for that intervention, Stowell notes that the "motive of the
intervention would seem to have been to protect the rights of [Greek] self determination".
Stowell,supra,note 1 at 126-127. Other writers, like Oppenheim, point out the interest mainly
to be the European Powers' concern for the Christian population being subjected to great
cruelty in an attempt to forcibly absorb them into the Muslim empire. Supra,note 66, 2nd.ed.,
at 194; The contention that this intervention was humanitarian in character is borne out by
the terms of the London Treaty of 1827 (for the "Pacification of Greece") to which Britain,
France and Russia were parties. The preamble to that treaty stated that the contracting
powers "...having moreover received from the Greeks an earnest invitation to interpose their
mediation with the Ottoman Porte.. being animated with the desire of putting a stop to the
effusion of blood...have resolved to combine their efforts, and to regulate the operation
thereof, by a formal Treaty, for the object of re-establishing peace between the Contending
Parties, by means of an arrangement called for, no less by sentiments of humanity, than by
interests for the tranquility of Europe”. British and Foreign State Papers, Vol.14, (1826-
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Porte of the 1827 London Treaty,®® and ultimately in the independence of Greece in 1830.
As noted, the major powers indicated in the London Treaty that their action was mandated
"no less by sentiments of humanity, than by interests for the tranquillity of Europe".* On
the question of whether considerations other than humanitarianism were involved, Brownlie
points out the fact that a realist might see this action from the perspective of the other Powers
being afraid of a unilateral Russian intervention.® This comment, perhaps, recalls the
presence of power politics in the theatre of international relations. The tendency of powerful
states in the system to invade weaker ones for a variety of reasons® cannot be totally
discounted. Nevertheless, it should be bomne in mind that a number of scholars have accepted

this intervention as based on humanitarian considerations.”

1827),633,quoted in supra,note 33 at 22. For a detailed discussion see supra,note 34 at 280-
283.

% The treaty also proposed a limited local autonomy for the region within the Ottoman
Empire. The Turkish government rejected this proposal which consequently, resulted in an
armed intervention by the Major Powers on 14th September 1829 and acceptance of the
treaty. See Ganji,ibid.

* Ibid.
% Brownlie,supra,note 63 at 339.

! Verwey suggests that this particular intervention was also justified as a protection of
commercial interests. Verwey, "Humanitarian Intervention Under International Law" (1985)

32 Netherlands International Law Review 357 at 399.

%2 See Stowell, supra,note 1 at 126,489. Moskowitz notes the 1827 intervention as an
"...occasion...on which the doctrine of 'humanitarian intervention' has been invoked on behalf
of nationals or inhabitants of foreign countries felt to have been subjected to practices which
'shock the conscience of mankind™. He goes on to cite other examples like the numerous
interventions protesting Turkish treatment of Armenians and other Christians, and the
protests by the United States in 1891 and 1905 against anti-Semitic outrages in Russia".

Moskowitz, Human Rights and World Order(New York:Oceana Publications,1958) at 16;
Ganji also suggests "[t]his intervention...can be identified as humanitarian intervention
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Another important instance of invocation of the doctrine to prevent religious
persecution occurred in Syria between 1860 and 1861.> From the sixteenth century until
World War [, geographical Syria, an area encompassing present-day Lebanon, Jordan,
Israel, Syria, the West Bank and Gaza, constituted an integral part of the Ottoman Empire.
For centuries before the Ottoman conquest of Syria, the mountains of Lebanon offered a
refuge for persecuted religious communities, particularly for Maronite Christians immersed
in a generally hostile Islamic region. Turkish rule led to the suppression and massacre of
thousands of Maronite Christians by the Muslim population. Consequently, France was
authorized by Austria, Great Britain, Prussia, Russia and Turkey, meeting at the Conference
of Paris of 1860, to intervene in Syria to restore order. As a result 6,000 French troops were
deployed. A Constitution for the Lebanese region was adopted requiring a Christian
govermor who was responsible to the Porte. The French forces withdrew in 1861 after
accomplishing their tasks.*

Although the Sultan was a formal party to this intervention as a result of the Protocol

of Paris, Turkey assented "only through constraint and desire to avoid worse".” This

mainly because its primary motive was to bring an end to the effusion of blood and the
human sufferings which had accompanied the six years of war between Greece (then part
of the Ottoman Empire) and the Sublime Porte". Supra,note 33 at 22; See also, Lillich,
"Forcible Seif-Help by States to Protect Human Rights" (1967-1968) 53 Iowa Law Review
325 at 332; Reisman & McDougal, "Humanitarian Intervention to Protect the Ibos" in Lillich

ed., Humanitarian Intervention and the United Nations (1973) at 180. But see Brownlie,
supra,note 63 at 339.

% Stowell,supra,note 1 at 63.
 For details of this intervention see ibid. at 63-66.

% Ibid. at 66.
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constraint was however deemed lawful by virtue of the humanitarian considerations
involved.%

Again in 1866, when Crete revolted alleging Turkish oppression and persecution of
Christians among other complaints, the European Powers called for establishment of an
International Commission of Enquiry to investigate the allegations. Turkey refused on
grounds that the issue was one that fell within its domestic jurisdiction. Great Britain stepped
in as a neutral mediator offering friendly advice to Turkey, thus preventing armed
intervention. Consequently, the Turkish govenment adopted a constitution deemed
acceptable to the Christian population as well as making commitments for the protection of
human rights.”

Similarly, Russian intervention in Bosnia, Herzegovina, and Bulgaria in 1877 offers
an illustration of state practice. Following Turkish misrule and harsh treatment of the
Christian populations of Bosnia, Herzegovina and Bulgaria within the Ottoman Empire, the
Concert of European Powers became concerned about the possibility of the creation of

effective and equal guarantees for the rights of the Christian population of these areas in

% Some writers have questioned the humanitarian objectives involved here, contending
the French expeditionary force stayed on after the rescue operations were completed and
actually behaved like an occupational force. See for example, supra,note 89. For further
discussions on the French intervention in Syria see, Pogany, "Humanitarian Intervention in
International Law: The French Intervention in Syria Re-examined" (1986) 35 International
and Comparative Law Quarterly 182;Kloepfer, "The Syrian Crisis, 1860-61: A Case Study

in Classic Humanitarian Intervention" (1985) 23 ian Y k of Internation w
246.

%7 Supra,note 33 at 26-29.
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comparison with the rights enjoyed by the Moslem inhabitants of the empire.®® The
European Powers thus requested that an International Commission operate in the areas to
observe and protect the Christians. Turkey rejected the proposal, but the Powers signed a
Protocol, stating that they reserved to themselves a right of action should Turkey fail to
maintain the minimum conditions demanded in these areas. Russia declared war on Turkey
with the consent of Austria, Prussia, France, and Italy.

The war between Turkey and Russia ended with the preliminary treaty concluded
between them at San-Stefano. This treaty provided the basis for deliberations and adoption
of the Berlin Treaty of 1878. By this treaty, a system of Christian autonomy was set up for
Bulgaria and Montenegro, the independence of Serbia and Rumania were recognized, and
Bosnia and Herzegovina were occupied and annexed by Austria-Hungary.” It further
provided for freedom of worship and for the principle of non-discrimination on the grounds
of religion where it concerned the enjoyment of civil and political rights, admission to public
employment and the right to the exercise of any profession in any locality in all these States
or territories.'®

Although this particular example appears to have been justified by the overriding

* In describing the situation at the time, Stowell quotes Morley as saying:"[f]ierce revolt
against intolerable misrule slowly blazed up in Bosnia and Herzegovina, and a rising in
Bulgaria, not dangerous in itself, was put down by Turkish troops...with deeds described by
the British agent who investigated them on the spot, as the most heinous crimes that had
stained the history of the century”. See Stowell, supra,note 1 at 127.

» Supra,note 33 at 29-33. For an exposition on the question of treaty obligations on the
successor states see, Green, “Protection of Minorities in the League of Nations and the
United Nations" in Gotlieb ed., m ights, Federalism Minoriti
(Toronto:Canadian Institute of International Affairs,1970) 180.

10 Ihid. at 33.
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humanitarian concerns of the major powers, it also portrays the inherent risks in exercising
the right of humanitarian intervention. The British government insisted at the time that
whatever the repressive nature of Turkish rule over the Bulgarians, Herzegovinians, and
Bosnians, the Russian intervention, sanctioned by the other powers, "based in theory upon
religious sympathy and upon humanity..was a move, in fact, upon the Straits and
Constantinople, in pursuance of Russia's century long program".'® One writer suggests and
as a fact pertaining to this example, the "alleged humanitarian motives were ...influenced or
affected by the political interests of the intervening state...".'®® It appears that there was lack
of inclusive supervision in implementation which facilitated abuse by Russia, ultimately
resulting in only partial relief for the victims of oppression and misrule.!®

Another instance of intervention in the Ottoman Empire occurred in 1903. In the
course of a rebellion, fuelled partly by attempts to convert the Christian population in
Macedonia, Turkish troops committed atrocities by attacking the civilian population and
destroying many villages with a considerable loss of life. Austria-Hungary and Russia,
acting under the aegis of the European powers, demanded the Sultan put into effect a
programme to provide for among other things, future protection of the population including

a year's remission of taxes as reparation for the loss and destruction suffered by the local

population.'® Although Turkey accepted the demands, there was a subsequent

19" Woolsey, America's Forgign Policy (New York,1898), quoted in supra,note 32 at 283.

192 Fenwick, "Intervention:Individual and Collective” (1945) 39 American Journal of
International Law 645 at 650.

13 See ibid.
1% Supra,note 33 at 33-38.
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revolution which led to perpetration of new atrocities in Macedonia. This led to a declaration
of war by Greece, Bulgaria and Serbia on Turkey. The war ended with the signing of the
1913 Treaty of London, wherein Turkey ceded the greater part of Macedonia for partition
among the Balkan allies.

Although the Balkan allies were not able to invoke treaty commitments of the 1878
Berlin Treaty (since they were not parties to it), it is important that they did not hesitate to
resort to armed force. They justified their action on grounds of humanitarian concern for the
continuing atrocities that were being perpetrated upon the Macedonian population. '®

Also, the American action against Cuba in 1898 could possibly be characterized as
a case of humanitarian intervention.'® Following the rebellion of Cubans against Spanish
rule, the President of the United States of America reserved to the United States the right of
intervention. In President McKinley's war message to Congress, he declared the purpose of

the United States intervention, among other things, as being

...[1]n the cause of humanity and to put an end to the barbarities, bloodshed,
starvation, and horrible miseries now existing there, and which the parties to

1% Ibid. at 37.

1% Various interpretations have been placed on the American action; while some
commentators perceive it as an example of humanitarian intervention, others have seen it as
"the powerful influence of endangered investments and trade”. See Fitzgibbon, Cuba and the
United States, 1900-1935 (1964) at 22, quoted in supra,note 34 at 285. Woolsey after
studying this case concludes that as far as the facts go the American action in Cuba was
justified on the ground of humanity. Supra,note 101 at 75-76. Stowell points out the basis
of the action as putting "an end to the shocking treatment which the military authorities were
inflicting upon the non-combatant population in their futile efforts to suppress the
insurrection". Stowell,supra note 1 at 120. Von Glahn also cites the American action in Cuba
as an instance of humanitarian intervention. Von Glahn, Law_ Among Nations:An

Introduction to Public International Law (New York:MacMillan Publishing Co.,1992) at
165.
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the conflict are either unable or unwilling to stop or mitigate. It is no answer

to say this is all in another country, belonging to another nation, and

therefore none of our business....'”

A joint resolution of Congress'® authorized an armed intervention by the United States in
Cuba leading to the defeat of Spanish forces. A general election was held on the island under
the authority of the United States, a constitutional convention was convened and, within two
years, the Republic of Cuba was established.

While other motives may have prompted the United States action, the evidence points
to the presence of humanitarian ideals as well, and thus may well be considered to fall within
the ambit of intervention for the cause of humanity.

Perhaps a general observation to be made is that international scholars examining

these various instances of intervention have recognized that while the motives were not

always pure (most often dictated by political advantage), the motivations of the intervening

197 Quoted in Thomas & Thomas,supra,note 1 at 22.

"% The Joint Resolution stated, in part "that the people of the island of Cuba are and of
right ought to be free and independent...[and that]...the United States hereby disclaims any
disposition or intention to exercise sovereignty, jurisdiction, or control over said island,
except for the pacification thereof, and asserts its determination when that is accomplished
to leave the government and control of the island to its people”. Ibid. at 23. This statement
hints at the altruistic nature regarding motives for undertaking the action in Cuba. Brownlie
contends the "Joint Resolution of Congress approved on 20th April 1898 justified the
intervention in terms of American interests". Brownlie,supra,note 63 at 46. Lillich opposes
this contention by referring to the Preamble to the Resolution which mentions "abhorrent
conditions which have existed for more than three years in the island of Cuba...[and which]
have shocked the moral sense of the people of the United States..". He relies on the similarity
between the words "shocked the moral sense” in the text in the preamble and "shock the
conscience of mankind" as descriptive of conditions which sanction humanitarian
intervention. Lillich, "Humanitarian Intervention:A Reply to Ian Brownlie and a Plea for

Constructive Alternatives" in Moore ed., Law and Civil War in the Modern Worid
(Baltimore:Johns Hopkins University Press,1974) at 234,
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powers were in fact humanitarian.'”® In each of the examples considered, the sovereign
authorities were either actively involved in committing atrocities or did nothing to prevent
the killings of innocent individuals or groups within their territorial jurisdiction. In sum, the
humanitarian motives, for example, behind the Concert of Europe's "recurrent interventions
in Ottoman affairs {should] probably not...be dismissed as bogus".'"®

By the early twentieth century there was less willingness to intervene for the sake of
humanity."! Following World War I, the principles of humanitarian intervention as reflected
in state practice, were manifested in treaties protecting minority rights. Institutional
guarantees of human rights and collective intervention were vested in the League of Nations

as the principal organ to ensure the treaties were kept,''” with ultimate recourse to the

19 Supra,note 34 at 281.

"% Ibid. However, Brownlie, after examining the various instances of state practice
relating to the doctrine asserts " the state practice justifies the conclusion that no genuine
case of humanitarian intervention has occurred, with the possible exception of the occupation
of Syria in 1860 and 1861. Brownlie, supra,note 63 at 340.

11! Earlier in the previous century, it was thought that the Treaties of Paris (1856) and
Berlin (1878) which introduced the system of collective guarantees of certain rights for
individuals by the European Powers would be likely to eradicate intervention for political
purposes, under the guise of humanitarian intervention. In reality this did not work due to
absence of machinery to deal with violations. Thomas & Thomas, supra,note 1 at 375.

112 The minority treaties concluded sought, among other things, to protect rights of
linguistic and ethnic minorities within new state territories created by the Treaties of
Versailles and St. Germain. Although the League's role regarding protection of minorities
was not a great success, it paved the way for later concern to protect human rights. See,
Robinson, Were the Minorities Treaties a Failure? (New York:Institute of Jewish Affairs,
1943); Sieghart, The International Law of Human Rights (Oxford:Clarendon Press, 1988) at
13; Shaw, International Law (Cambridge:Grotius Publications Ltd.,1986) at 29; Green,
supra note 99.
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Permanent Court of International Justice (PCIJ) for interpretation.'"

In the 1920s the minority system of the League worked quite well,'"* but broke down
after 1931 in the face of the threat of totalitarian aggression.'" States were either
individually or collectively unwilling to intervene in the name of humanity. This
unwillingness was shown by the Powers, for example, in the light of Hitler's bogus argument
of oppression of Aryan minorities and consequent aggressive action, resulting in the
incorporation of Austria into Germany, the disintegration of Czechoslovakia and the
partition of Poland.''® Again, there was no intervention in the mass extermination of Jews

in Europe in the 1930s and 1940s.'”” This unwillingness to intervene led H.A.Smith, then

'3 The PCLJ had occasion to interpret the significance of particular minorities Treaties
and even the Minorities regime. See for example, Treatment of Polish Nationals in Danzig,
P.C.1.J. (1932) 2 Hudson 789; Minority Schools in Albania, P.C.I. (1935) 3 Hudson 485.

14 See Jones, "National Minorities: A Case Study in International Protection” (1949) 14

Law & Contemporary Problems 599.

' Thomas & Thomas, supra,note 1 at 375. Green notes that "during the period between
the accession to power of National Socialism in Germany and the outbreak of war in 1939,
[t]he desire to maintain the balance of power was fundamental in European politics [thus
playing] a major role in frustrating the work of the League of Nations as a protector of
minorities.[This desire also] had much to do with the silent tolerance of atrocities being
perpetrated in Germany [at the time]". Green, "The Intersection of Human Rights and

International Criminal Law" in Cotler & Elindis eds., International Human Rights:Theory
and Practice (1993) 231 at 250.

'S In justifying the German occupation of Bohemia and Moravia in 1939, Hitler referred
to “assaults on the life and liberties of minorities, and the purpose of disarming Czech troops
and terrorist bands threatening the lives of minorities". Brownlie,supra,note 63 at 340.

7 1t should be noted that military intervention by the Allies in World War I was in
response to Nazi Germany's external aggression and not to its commission of human rights
atrocities against Jews living in Germany and other European nations under Nazi occupation.
Scheffer, "Toward A Modern Doctrine of Humanitarian Intervention" (1992) 23 University

of Toledo Law Review 253 at 255.
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Professor of International Law at the University of London to complain that

in practice we no longer insist that States shall conform to any common

standards of justice, religious toleration and internal government. Whatever

atrocities may be committed in foreign countries, we now say they are no

concern of ours. Conduct which in the nineteenth century would have placed

a government outside the pale of civilised society is now deemed to be no

obstacle to diplomatic friendship. This means, in fact, that we have

abandoned the old distinction between civilised and uncivilised states."®

In light of Nazi Germany's aggression and the arguments used to support it, Thomas
and Thomas observed that the ideal of humanitarian intervention for protection of minorities
"was twisted and warped into a cloak for illegal intervention".!"> Opponents of the doctrine
have cited these instances of unjustified invasions of other nations as a fundamental reason
why the doctrine should not be recognized by the international community. The problem
here relates to discerning the credible exercise of the right from the non-credible.'® These
instances of misapplication of the doctrine, however, do not make it devoid of its inherent
value as a safeguard for protection of humanity.

In sum, the discussion suggests that state sovereignty has coexisted with intervention
for the cause of humanity since the inception of the state system. Humanitarian intervention
is based on the notion that sovereign jurisdiction is conditional upon compliance with

minimum standards of human rights.'* Thus, an offending state which has abused its

sovereign rights of protecting its inhabitants by violating all universal standards of humanity

118 Smith, The Listener, Jan.26,1938. Quoted in Green, "Institutional Protection of Human
Rights" (1986) 16 Israel Yearbook of Human Rights 69 at 79.

' Thomas & Thomas, supra,note 1 at 375.

120 Reisman & McDougal, supra,note 92 at 167.
121 M
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cannot invoke a claim of absolute sovereignty. The content of sovereign authority is not
immune from state action to protect humanity. In situations of egregious violations or large-
scale deprivations of the most fundamental rights members of the international community
should step in and exercise the right of humanitarian intervention. These fundamental
considerations and precedents in state practice motivated the writings of international
scholars, to document the legality and instances in which the doctrine has been invoked.'*

While the doctrinal writing is wider, state practice was limited to Conventions such
as peace treaties and minority treaties. The precedents show in some instances a propensity
to abuse the doctrine, or the presence of mixed motives in undertaking state action. However,
the crucial underlying concern of the intervening States related to oppressive conditions and
inhuman treatment suffered by populations under the jurisdiction of sovereign authorities
who were supposed to protect their rights.

In conclusion, it seems clear that the argument supporting the doctrine has its
underpinnings in recognized sources of international law as the views of international

scholars and treaties indicate.'? Additionally, the many cases during the nineteenth and
y y g

12 But see, Michalska, "Humanitarian Intervention" in Mahoney & Mahoney eds.,
in the Twenty-Fi ntury: A Global Challen ordrecht:Martinus Nijhoff
Publishers, 1993),393.

'B A minority view, however, argues that since most of these interventions were based
on treaty provisions authorizing the European powers to intervene in the states of the
Ottoman Empire to protect Christian minorities from atrocities, they do not support
recognition of a broad right of humanitarian intervention. See for example, Brownlie,
supra,note 63 at 342;supra note 33 at 43. Sornarajah, however, arrives at the conclusion that
an examination of state practice indicates that despite the invocation of treaty rights of
intervention, states nonetheless "claimed the right of intervention on humanitarian grounds,
attaching primacy to that principle over their treaty rights as the justification for the
intervention". Sornarajah, "Intemnal Colonialism and Humanitarian Intervention" (1981) 11
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early twentieth century in which states invoked humanitarian grounds to justify intervention
abroad constituted sufficient evidence of state practice to permit recognition of the right of
humanitarian intervention. As Lillich tersely maintains, "the doctrine appears to have been
so clearly established under customary international law that only its limits and not its

existence is subject to debate” '**

Georgia Journal of International and Comparative Law 45 at 57.

14 Lillich, "Intervention to Protect Human Rights” (1969) 15McGill Law Journal 205 at
210. Similarly, Shawcross asserts that "the rights of humanitarian intervention on behalf of
the rights of man trampled upon by a state in a manner shocking the sense of mankind has
long been considered to form part of the recognized law of nations”. Speeches of the Chief
Prosecutors at Nuremberg, Commd. Papers 6964 (1946) at 40, quoted in Thomas & Thomas,
supra,note 1 at 374. Fonteyne, after an in-depth analysis of the doctrine and state practice,
concludes that "while divergences certainly existed as to the circumstances in which resort
could be had to the institution of humanitarian intervention, as well as to the manner in
which such operations were to be conducted, the pringiple itself was widely, if not
unanimously, accepted as an integral part of customary international law". Supra,note 40 at
235.
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CHAPTER TWO
THE RIGHT OF HUMANITARIAN INTERVENTION IN THE POST-CHARTER
ERA (1945-1989)
1. Introduction
In the previous chapter, an attempt was made to show that the principle of
humanitarian intervention coexisted with the development of state sovereignty, and that
customary international law permitted intervention in support of humanity under certain
circumstances. The promulgation of the United Nations (UN) Charter following World War
IT affirmed a set of principles and norms that are directed towards governance of the
international system, or at least, aimed at influencing interactions among states.! If the UN
Charter, a document intended to be the primary basis for postwar international relations,
created a new international order, did the right of intervention for purposes of humanity
survive into this order? The legal principles that guided the early evolution of the
humanitarian intervention doctrine, according to some commentators, are no longer valid

with the prohibition of the use of force under the Charter.? However, a school of thought

' Robert Gilpin, for example, notes that a necessary "component of the governance of an
international system is a set of rights and rules that govern or at least influence interactions
among states." He argues that these rules are negotiated at the conclusion of great wars,
where the negotiated treaties serve as the constitution of the state system. See Gilpin, War

and Change in World Politics (Cambridge: Cambridge University Press,1981) at 34,36.

2 For a representative list of scholars who argue to that effect see for example, Brownlie,
"Humanitarian Intervention” in Moore ed., Law ivil War in _th m_Worl
(Baltimore: John Hopkins Univ. Press,1974) at 217, "Thoughts on Kind-Hearted
Gunmen" in Lillich ed., Humanitarian Intervention he United Nations (Charlottesville:
Univ. of Virginia Press, 1973) at 139; Ronzitti, Rescuing Nationals Abroad Through Mili

rcion Interventi n f Humanity (Dordrecht:Martinus Nijhoff
Publishers,1985); Bowett, "The Interrelation of Theories of Intervention and Self-Defense"



34

holds that the institution of humanitarian intervention still exists.’ This chapter investigates
the evolution and strength of the principle of humanitarian intervention in the UN Charter
during the era of the Cold War. Specific Charter provisions relating to nonintervention and

human rights as well as international legal instruments beyond the Charter such as

in Moore ed., ibid., at 38; Asrat, Prohibition of Force Under the UN Charter:A_Study of

Art 2(4) (Uppsala:Iustus Forlag,1991); Jhabvala, "Unilateral Humanitarian Intervention and
International Law" (1981) 21 Indian Journal of International Law 208: Verwey,
"Humanitarian Intervention under International Law (1985 32 Netherlands International Law
Review 357; Hassan,"Realpolitik in International Law: After Tanzanian-Ugandan Conflict
'Humanitarian Intervention' Reexamined" (1980/81) 17 Willamette Law Review 859;
Beyerlin, "Humanitarian Intervention” in Bernhadt ed., 3 Encvclopedia of Public
International Law (Amsterdam:North-Holland Publishing Co.,1981) 2111; Michalska,
"Humanitarian Intervention" in Mahoney & Mahoney eds., Human Rights in the Twenty-

First Century: A Global Challenge (Dordrecht:Martinus Nijhoff Publishers, 1993) 393.

* It should be noted that it is sometimes difficult to put scholars in straight jacket
categories of proponents for and against the doctrine. Some advocates against the right of
intervention for humanitarian purposes prefer collective humanitarian intervention by the
UN as opposed to unilateral action by states. Still others opt for a limited right of
humanitarian intervention. For a representative list of scholars favouring survival of the right
of humanitarian intervention see for example, Lillich, "Humanitarian Intervention: A Reply
to Ian Brownlie and a Plea for Constructive Alternatives" in Moore ed., ibid., 229
[hereinafter cited as Lillich, "A Reply"]; Teson, Humanitarian In ntion: i
Law and Morality (Ardsley-on-Hudson,NY:Transnational Publishers,1988); Fonteyne, "The
Customary International Law Doctrine of Humanitarian Intervention: Its Current Validity
under the UN. Charter" (1974) 4 California Western International Law Journal 203; Bazyler,
"Reexamining the Doctrine of Humanitarian Intervention in Light of Atrocities in
Kampuchea and Ethiopia" (1987) 23 Stanford Joumnal of International Law 547; Reisman
& McDougal, "Humanitarian Intervention to Protect the Ibos" in Lillich ed., ibid., at 167,

Green, "Rescue at Entebbe - Legal Aspects" (1976) 6 Israel Yearbook on Human Rights 312;
Henkin, "Use of Force: Law and Policy" in Henkin, Hoffmann, Kirkpatrick et al. eds., Right

v. Might: International Law and the Use of Force (New York: Council on Foreign Relations
Press,1991) 37; Behuniak, "The Law of Unilateral Humanitarian Intervention by Armed
Force: A Legal Survey (1987) 79 Military Law Review 157; Levitin, "The Law of Force and
the Force of Law: Grenada, the Falklands and Humanitarian Intervention” (1986) 27 Harvard
International Law Journal 612; Lillich, "Forcible Self-Help by States to Protect Human
Rights" (1967) 53 Iowa Law Review 325 [hereinafter cited as Lillich, Self-Help];, Wright,
"A Contemporary Theory of Humanitarian Intervention" (1989) 4 Florida International Law
Journal 435.



55

Conventions, Resolutions and Declarations are examined. It is argued that the international
human rights regime, at least in principle, constitutes limitations on the sovereignty of states
which have accepted the respective agreements. This, however, does not suggest the non-
importance of sovereignty since the conclusion of these covenants are themselves acts of
sovereignty. Thus a norm of justified intervention is grounded in the UN Charter, the human
rights declarations, and covenants. In addition, the extent to which state practice recognised

the legitimacy of humanitarian intervention is examined.

2, Evolving Norms
a. Principles of state sovereignty and non-intervention
The UN Charter provides in Article 2(1) that the "Organization is based on the

principle of the sovereign equality of all its Members".* This underlines the importance of

* The sovereign equality of states is a concept of law that must be distinguished from the

political equality of states. The concept is an umbrella category that includes within its scope
the recognised rights and obligations which fall upon states. The 1970 Declaration on
Principles of International Law which recognises this provides that:
" All states enjoy sovereign equality. They have equal rights and duties and are all equal
members of the international community, notwithstanding differences of an economic,
social, political or other nature. In particular, sovereign equality includes the following
elements:

(a) States are juridically equal;

(b) Each state enjoys the rights inherent in full sovereignty;

(c) Each state has the duty to respect the personality of other states;

(d) The territorial integrity and political independence of the state are inviolable;

(e) Each state has the right freely to choose and develop its political, social, economic
and cultural systems;

(f) Each state has the duty to comply fully and in good faith with its international
obligations and to live in peace with other states". These are what Robert Jackson
characterizes as the constitutive rules of the sovereignty game. See Jackson, “Quasi-states,
dual regimes, and neoclassical theory:International Jurisprudence and the Third World"

(1987) 41 International Qrganization $19.



56

the principle of sovereignty in the daily intercourse between states. The compiementary
principle of state sovereignty in international law is non-intervention. This principle provides
that no state should be subject to interference in its internal affairs.® This follows directly
from the assumption that each state is a sovereign actor capable of deciding its own policies,
internal organization, and independence. Thus, the principle has played a significant role
in the evolution of the international order which now exists. However, the desirability of this

order has come under increasing challenge during the twentieth century.® An international

$ As far back as 1749, Wolff articulated the principle of non-intervention by stating *[i]f
the ruler of a state should burden his subjects too heavily or treat them too harshly, the ruler
of another State may not resist that by force [...]. For no ruler of a State has a right to
interfere in the government of another, nor is this a matter subject to his judgement". Wolff,
Jus Gentium Methodo Scientifica Pertractum (1749), Secs.255-257.Quoted in Benneh,
"Review of the Law of Non-Intervention" (1995) 7 African Journal of International and
Comparative Law 139 at 140. Both Wolff and Vattel recognized the observation of the non-
intervention norm because acts of intervention necessarily infringe upon state sovereignty
(although Vattel carved out an exception by allowing intervention in a civil war for a just
cause). Their conclusion was reached by drawing an analogy between individuals and states.
They argued that individuals have a right to their independence. By analogy, states have a
similar right. Intervention was thus seen to be a violation of that right. On this basis Vattel
identifted an international legal order comprising independent states "closed or sealed off
from one another". See Vincent, nintervention International Qrder (Princeton:

Princeton Univ.Press,1974) 27-31;Carty, The Decay of International Law? A Reappraisal
of the Limits of Legal Imagination in International Affairs (Manchester,1986) at 89. The

development of rules of non-intervention was historically linked to the response of Latin
American states in the nineteenth century to intervention by the United States and European
powers. For a comprehensive discussion of the evolution of the non-intervention principle

see, for example, Vincent,jbid.;De Lima, ion in_In ional Law -With A
Reference to the Organisation of American States (Den Haag:Uitgeverij Pax
Nederland, 1971) Thomas, New vereignty and Intervention (Aldershot:Gower

Publishing Co.Ltd.,1985) at Chap.2.

¢ Little, "Recent Literature on Intervention and No-intervention" in Forbes & Hoffman

eds., Political Theory, International Relations, and the Ethics of Intervention
(Hampshire:Macmillan Press Ltd.,1993) 13 at 14.
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community of independent and sovereign states is no longer unquestioningly regarded as the
most appropriate or even desirable mode of organisation for the future of humanity.” Given
the significance of the non-intervention principle in sustaining this order, it is no wonder that
the principle is now being placed under close investigation.

Support by states for adherence to a broadly formulated principle of non-intervention
can be found in their reading of the UN Charter and other international legal instruments.
The most vigorous adherents of a policy of non-intervention have been weaker states, mostly
third world states, apprehensive of severe limitation on their sovereign rights by the more
powerful states in the international system.*

The starting points for analysing this principle have been Articles 2(4) and 2(7) of
the Charter. Article 2(4) states:

[a]ll members shall refrain in their international relations from the threat or

use of force against the territorial integrity or political independence of any

state, or in any manner inconsistent with the purposes of the United Nations.

Whilst Article 2(7) provides that [n]othing in the present Charter shall

authorize the United Nations to intervene in matters which are essentially

within the domestic jurisdiction of any state or shall require the Members to

submit such matters to settlement under the present Charter; but this principle

shall not prejudice the application of enforcement measures under Chapter
vi’?

7M-

! There is a general tendency here of Western states emphasizing the importance of
human rights and Third World and former socialist states emphasizing a policy of non-
intervention. See for example, Roberts & Kingsbury eds., United Nations, Divided
World: The UN's Roles in International Relations (Oxford:Clarendon Press, 1988) at 16.

? Incidentally, there has been considerable controversy surrounding the precise meaning
of these provisions. Whilst a comprehensive discussion of the provisions is beyond the scope
of this work, I shall adopt a viewpoint that, in my opinion, is consistent with the aims and
purposes of the UN in light of the principle of humanitarian intervention. For further
discussions of these articles see for example, Gordon, "Article 2(4) in Historical Context"
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This prohibition or apparent prohibition of the threat or use of force is subject to a number
of limitations provided for in the Charter. Specific exemptions from Article 2(4) and other
international instruments prohibiting the use of force, however, exist. These are actions taken
or authorized by the UN in certain circumstances;'® the use of force in individual or

collective defence;'' military action against former enemy states; and certain actions taken

(1985) 10 Yale Journal of International Law 279. But see Asrat,supra,note 2.

1% See Chap.VTI of he Charter which contains provisions for self-defence or forceful
measures authorized by the Security Council.

! Article 51 of the Charter states:"[n]othing in the present Charter shall impair the
inherent right of individual or collective self-defence if an armed attack occurs against a
member of the United Nations, until the Security Council has taken measures necessary to
maintain interational peace and security. Measures taken by Members in the exercise of this
right of self-defence shall be immediately reported to the Security Council and shall not in
any way affect the authority and responsibility of the Security Council under the present
Charter to take at any time such action as it deems necessary in order to maintain or restore
international peace and security”. Whilst some commentators regard as questionable whether
the protection of nationals abroad falls within the ambit of Article 51, others have argued
humanitarian intervention should be seen as a legitimate category of self-defence. Thus,
other states could act individually or in concert to protect individuals or groups against their
own state. Commenting on this provision, Thomas and Thomas content that "a plea can be
made that where it is legal to protect one's own nationals,it is an extension of this legality
to protect the nationals of others. The so-called principle of nationality is not inflexible..."
For them, self-help to protect one's own nationals is included in the "inherent" right to self-
defence preserved by Article 51. This concept is then extended to situations where the
nationality link is missing. Thomas & Thomas, in Carey ed., The Domini
(Dobbs Ferry: Oceana Publications Inc.,1967) at 20. Although Bowett admits that
intervention for protection of a state's own nationals still exists as part of the traditional right
of self-defence, he contends that its use must meet the normal conditions of self-defence.
These requirements include failure by the territorial state to extend protection for aliens in
accordance with international law;the existence of an actual or imminent danger requiring
urgent action; and lastly, the actions taken must be proportionate and confined to the
necessities of freeing the nationals from danger. However, he expresses doubt as to the
validity of a right of intervention on behalf of aliens, grounded on purely humanitarian
reasons as a category of self-defence in the absence of a link of nationality. Supra,note 2 at
45. See also, Bowett, "The Use of Force for the Protection of Nationals Abroad" in Cassese

rrent _Regulation of f For (Dordrecht :Martinus Nijhoff
Publishers,1986) at 39-55. Hassan holds the conviction that "even if the protection of
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pursuant to regional arrangements or agencies authorized by the Security Council.'? It is
sufficient to note for now that, leaving aside the exceptions mentioned, the interpretation of
Article 2(4) for some scholars indicates a total and complete prohibition of force in
international relations." The majority of states during United Nations debates favoured
an absolute interpretation of the Charter prohibition of intervention." This view appeared

to have been articulated in other international legal instruments. The Declaration on the

nationals was guaranteed under self-defense, extending this rationale to the protection of
foreigners is a distortion of the Charter's language”. Supra,note 2 at 888. Scheffer however,
laments the "paradox of international law that while this customary rule to permit missions
to rescue endangered nationals has been recognized, armed intervention to rescue thousands
or even millions of people whose lives are at stake because of a governments's repressive
conduct somehow has not met the test of legitimacy under the U.N. Charter..." He argues the
"conventional characterization of rescue operations as acts of self-defense or self-help is an
artificial distinction that should be scrapped. Interventions to rescue nationals from life-
threatening dangers in another country are humanitarian in character and should be
recognized strictly for that purpose, and not as some extended application of national self-
defense". Scheffer,"Toward a Modern Doctrine of Humanitarian Intervention"(1992) 23
University of Toledo Law Review 253 at 272. Although Teson does not explore the
interrelationship between the principles of self-defence and intervention for the protection
of a state's nationals abroad, he notes since "the law of human rights has a universal
reach,...it extends to nationals and aliens" and that "there is no reason in principle why
protection of nationals of the intervening state should be, by definition, less humanitarian
than the action undertaken to protect nationals of the target state”. Supra, note 3 at 6. The
distinction between rescuing nationals abroad as flowing from the right of self-defence on
one hand which is considered legal, and humanitarian intervention on the other, which some
writers consider illegal, should be scrapped since humanitarian considerations are involved
in both situations. There would have been a row if, for example, as in the Entebbe case, both
nationals and aliens were affected and only Israel's own nationals were rescued, leaving
behind Jewish nationals of other countries.

12 See Chap. VIII of the Charter.

1 See for example, Brownlie, International Law and the Use of Force by States
(Oxford:Clarendon Press, 1963) at 265-270.

' See Fonteyne, "Forcible Self-Help to Protect Human Rights:Recent Views from the
United Nations" in Lillich ed., supra, note 2 at 209-211.
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Inadmissibility of Intervention in the Domestic Affairs of States and the Protection of their
Independence and sovereignty,'® adopted by the General Assembly in 1965, it has been
argued, did not only outlaw "armed intervention" but went beyond, condemning also "all
other forms of interference or attempted threats against the personality of the State”.'* In
addition to that declaration there is the more fundamental Declaration of Principles of
International Law conceming Friendly Relations and Cooperation among States in
Accordance with the Charter of the United Nations.'” This resolution, whilst approving the

principles enunciated in the 1965 Declaration as the "basic principles” of international law,

'* The Declaration reads in part:
No State has the right to intervene, directly or indirectly, for any reason whatever,
in the internal or external affairs of any State. Consequently, armed intervention and
all other forms of interference or attempted threats against the personality of the
State or against its political, economic, or cultural elements are condemned.

No State may use or encourage the use of economic, political or other type of
measure to coerce another state in order to obtain from it the subordination of the
exercise of its sovereign rights, or to secure from it advantages of any kind. Also no
state shall organize, assist, foment, finance, invite or tolerate subversive terrorist or
armed activities directed towards violent overthrow of the regime [government] of
another state or interfere in civil strife in another state.

See, Res.2131 (XX) 20 UN. GAOR Supp. (No.14), (U.N. Doc. A/6014 (1965).

'¢ Fairley, "State Actors, Humanitarian Intervention and International Law: Reopening

Pandora's Box" (1980) 10 Georgia Journal of International and Comparative Law 29 at 43.

" G.A. Res.2625, 25 U.N. GAOR, Supp.(No.28) at 121, UN. Doc. A/8028 (1970).
Reproduced in (1970) 9 International Legal Materials 1292. See also, The 1974 U.N.
Definition of Aggression, G.A. Res.3314, UN. GAOR, Supp. No.31, at 142, U.N. Doc.
A/9631 (1974). Reprinted in (1975) 69 American Journa! of International Law 480. This
document defines "aggression” as "the use of armed force by a State against the sovereignty,
territorial integrity or political independence of another State". It further specifies "[n]o
consideration of whatever nature, whether political, economic, military or otherwise, may
serve as a justification for aggression". Opponents of humanitarian intervention have also
used this resolution as a springboard to argue any first use of force is 'aggression’ unless the
Security Council (and not the state actors) removes this label.See Verwey, supra,note 2 at
389.
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and laying down a broad non-intervention principle, perhaps merely restating Article 2(7)
in detail, ended with the usual caveat that [n]othing in the foregoing paragraphs shall be
construed as affecting the relevant provisions of the Charter relating to the maintenance of
international peace and security".' It should be noted that despite the general
pronouncements of non-intervention both in the General Assembly and in statements of the
various state delegations, there were fewer opinions expressed and little condemnation of
humanitarian intervention during the course of the UN debates. At the General Assembly
debates on the Question of Defining Aggression, and on Principles Concerning Friendly
Relations and Cooperation Among States, representatives of Mali, Jamaica, Senegal, Chile
and the Netherlands spoke out in favour of intervention to remedy gross human rights

' Opposed to such a doctrine were China, Israel, Panama,

violations such as genocide.
Mexico, Romania and a handful of others.”

Similarly general proscriptions of intervention have been written into the Charter of
the Organization of African Unity, Article 18 of the Charter of the Organization of American
States, and in the Principles of the Final Act of the Helsinki Conference in 1975 (the

Helsinki Accord), following from the Conference on Security and Cooperation in Europe

'* Franck and Rodley argue that the Resolution "brooks no exceptions, not even for the
protection of human rights" and that its clarity is not obscured by the addition of a paragraph
reiterating the obligation of states to respect the right of self-determination and human
rights" Franck & Rodley, "After Bangladesh: The Law of Humanitarian Intervention by

Military Force" (1973) 67 American Journal of International Law 275 at 299-300.
'? See, supra, note 14 at 216;Ronzitti, supra, note 2 at 106-107.
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process.”!
These declarations, however, are not ordinary treaties or conventions, and like
general assembly resolutions do not create obligations binding on states. Nevertheless,
Fairley argues "there is a wide consensus that these declarations actually established new

n12

rules of international law binding upon all [s]tates"* and that the support generated for this

idea certainly enhances its persuasive value...". >

However, it is impossible to identify in a set of comprehensive rules the difference
between permissible and impermissible acts of intervention.’* Most interactions between
states occur under pressure and inducement, thus the non-intervention norm stands little

chance of affecting behaviour if it excludes what occurs everyday as normal world politics.*

Indeed, the inconsistency between states' pronouncements on the prohibition of intervention

2! See Farer, “Intervention and Human Rights: The Latin American Context" (1982) 12

California Western International Law Journal at 503-507; Van Dijk & Bloed, "Conference

on Security and Cooperation in Europe, Human Rights and Non-intervention” (1983) 8

Liverpool Law Review at 117-42.

2 Supra,note 16 at 44, quoting Sohn, "The Shaping of International Law" (1978) Georgia
Journal of International and Comparative Law 16,

Em.

* Pease & Forsythe, "Human Rights, Humanitarian Intervention, and World Politics"

(1993) 15 Human Rights Quarterly 290 at 293.

¥ Ibid. Vaughan Lowe, for example, asks why on earth anyone should suppose that the
principle of non-intervention exists. He writes; "[flrom the most cursory review of the
international history of the past two centuries it is apparent that intervention in foreign States
is quite normal. Indeed, if international history is thought of as the analysis of the influences
of nations upon each other, it is arguable that the very terrain of history is mapped out on the
grid of intervention. ..[although this] presuppose(s] a wide conception of what intervention
might be". Lowe, "The Principle of Non-intervention:Use of Force" in Lowe & Warbrick

eds., The United Nations and the Principles of International Law - Essays in Memory of
Michael Akehurst(London:Routledge, 1994) 64 at 67.
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and their actual responses to the use of force is evident. Indian use of force in East Pakistan
(Bangladesh) in 1971, Tanzanian intervention in Uganda in 1978, Vietnam's intervention in
Cambodia in 1979, and India's use of its air force to drop supplies to Tamils in 1987 are but
some examples. There is clearly a longstanding contrast between what is preached (ie non-
intervention), but not practised.

Beyond state rhetoric and practice this complex subject matter has yielded little
scholarly consensus.® The issue of what is permissible and impermissible intervention,
however, is a relative one. As far back as 1923 the Permanent Court of International Justice,
in its advisory opinion in the Nationality Decrees case, pointed out

the question whether a certain matter is or is not solely within the jurisdiction
of a State is an essentially relative question; it depends on the development
of international relations"... it may well happen that, in a matter which...is
not, in principle, regulated by international law, the right of a State to use its
discretion is nevertheless restricted by obligations which it may have
undertaken towards other States. In such a case, jurisdiction which, in
principle, belongs solely to a State is limited by the rules of international
law.”
Therefore what was once an internal matter for states may become issues subject to
international inquiry and thus of international concemn. This is the case with the
internationalization of human rights issues.

It is pertinent to rethink the prevailing assessment of the non-intervention principle

due to its unsatisfactory nature. The context of interventionary practice has changed; thus,

% See for example the different perspectives on intervention in Bull ed., Intervention in
World Politics (Oxford: Clarendon Press,1984); Damrosch, "Politics Across Borders:
Nonintervention and Nonforcible Influence over Domestic Affairs” (1989) 83 American

Journal of International Law 1.
?7 Nationality Decrees in Tunis and Morocco (1923) PCIJ, Series B no.4, 24,27.
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the principle needs reformulation and some coherence to take account of developments in
international relations. The identification of international law with society conceived in
terms of states emerged largely with the growth of positivist theories and the ascendance of
the nation-state as the predominant actor in the global arena. This development is rapidly
changing with the emergence and influence of non-state actors in international relations.
Modem practice does demonstrate that individuals have become increasingly recognized as
participants and subjects of international law. They possess certain rights as against their
states, and states are subject to international scrutiny regarding their human rights practices.
If the increase in and growing concern about violations of human rights is taken into
account, which the principle of non-intervention fails to take into account, then a
justification for reformulating the principle will be in order and of the utmost importance.

Also, it has been argued that the major preoccupation of the UN in 1945 was to
identify ways of prohibiting the use of force which in large measure accounted for the
significance attached to the principle of non-intervention. But the consequence of this
blanket prohibition of the use of force is that there is no possibility of discriminating on a
normative basis between divergent uses of force. For example, as currently constituted, it is
difficult to distinguish between the Soviet intervention in Czechoslovakia in 1968 or the
Tanzanian intervention in Uganda in 1977. In the former case, the human rights of the
citizens were clearly violated by the intervention, whereas in the latter case, the effect of the

intervention was to promote the human rights of the citizens.® From this perspective

*8 Little, supra,note 6 at 24.
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therefore, the principle of non-intervention is becoming increasingly irrelevant.” According
to Levitin, the concern with war was legitimate after the Second World War; today, however,
the danger of world war has receded, while egregious violations of human rights have
become a routine feature of internmational politics. Therefore, the principle of non-
intervention ought to be revised. If international law is to be more relevant in these
circumstances, it must become "more nearly congruent with its moral bases" *

An argument to a similar effect is also made by Teson, who, however, identifies a
"congenital tension between the concemn for human rights and the notion of state sovereignty
- two pillars of international law".”! This tension generates a major dilemma for all
concerned about the normative dimensions of international relations, because if intervention
is prescribed to promote human rights, then the floodgates will be opened to "unpredictable
and serious undermining of world order". But if intervention is prohibited even to check
human rights violations, then the principle of non-intervention involves a "morally
intolerable proposition whereby the international community is impotent to combat
massacres, acts of genocide, mass murder and widespread torture” ** He asserts that it is
only individuals who have rights. Sovereignty, therefore does not constitute an inherent right

of the state. In other words, a sovereign derives its rights from its citizens and has no

separate identity. He associates international legal theories that attempt to defend the

» Levitin, "The Law of Force and the Force of Law: Grenada, The Falklands and
Humanitarian Intervention" (1986) 27 Harvard International Law Journal 621 at 651.

30 M
3 Teson, supra,note 3 at 3.
2 Ibid., at 4.



AL, - g

66

autonomous moral standing of states and government with the "Hegelian Myth" that states
have inalienable rights. For him, the legitimacy of the state can only be justified if it
promotes the rights of all its citizens. Where the state fails to perform this duty, it loses its
legitimacy and the protection afforded by the principle of non-intervention. Other states
under these circumstances are entitled to intervene in order to remedy the human rights
violations which have taken place. Teson's argument can be viewed in two ways: either
opening up an exception to the non-intervention norm, or returning to the Grotian position
of permitting intervention provided the cause is just.*® This builds on other theorists who
have taken an increasingly permissive attitude on intervention, and who are not concerned

about the traditional justification underlying the non-intervention principle.*

b. The internationalization of human rights
One of the goals of the allied powers during World War II was the realization that

only international protection and promotion of human rights can achieve international peace

3 Little, supra,note 6 at 25.

3 See, for example, the articles cited in ibid., at 30-31, footnote 47. Little notes Teson
contests the views of theorists such as Walzer who acknowledge that state sovereignty and
legitimacy derive ultimately from the rights of individuals, but caution against the open-
ended consequences of this viewpoint. Walzer argues there are few, if any, states which
could put forward the claim that none of their citizens' rights have been violated. Taken to
the extreme, non-intervention is rendered void by such a principle of just intervention.
Therefore, intervention can only be justified in extreme situations where massacre, genocide,
or enslavement occur. See Walzer, Just and Unjust Wars: A Moral Argument with Historical
[llustrations (New York:Basic Books Publishers,1977) at 53. Slater and Nardin however
suggest that once Walzer has accepted the legitimacy of humanitarian intervention "he can
provide no plausible argument for drawing the line restrictively as he does". See Slater &

Nardin, "Nonintervention and Human Rights" (1986) 48 Journal of Politics 91.
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and progress.”® This was a reaction to the atrocities of the Holocaust which provided the
impetus for the struggle for human rights. The Charter thus provided initial principles for the
protection of human rights. One of its basic purposes, as stated in Article 1(3), is "promoting
and encouraging respect for human rights". Similarly, by Article 55,% the members of the
UN reaffirm a commitment to promoting universal respect for and observance of human
rights and fundamental freedoms for all. Under Article 56, all members of the UN "pledge
themselves to take joint and separate action in cooperation with the Organization for the
achievement of the purposes set forth in Article 55".

In spite of differing opinions on their legal effect, the actual practice of the UN has
been that it has not been prevented from investigating, discussing and evaluating human
rights abuses and today even taking action despite the numerous constraints which the

Organization faces. It would seem that the Charter provisions regarding human rights

3% The preamble of the Charter declares the determination of the peoples of the world
" ..reaffirm[ing] faith in fundamental human rights, in the dignity and worth of the human
person, in equal rights of men and women..." and a commitment "to ensure, by the
acceptance of principles and methods, that armed force shall not be used, save in the
ccmmon interest”. In finding the connection between the maintenance of peace and security
and the protection of fundamental human rights, Lauterpacht notes "[t]he correlation
between peace and observance of fundamental human rights is now a recognized fact. The
circumstance that the legal duty to respect fundamental human rights has become part and
parcel of the new international system upon which peace depends, adds emphasis to that
intimate  connection". Lauterpacht, International [aw and Human Rights
(London:Stevens,1950) at 186.

% Article 55 provides: "[wlith a view to the creation of conditions of stability and well-
being which are necessary for peaceful and friendly relations among nations based on respect
for the principle of equal rights and self-determination of peoples, the United Nations shall
promote:[among conditions] (c) universal respect for, and observance of human rights and
fundamental freedoms for all without distinction as to race, sex, language, or religion".
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represent binding legal obligations for all states.’” The cumulative effect of these provisions
is that intervention to prevent human rights abuses is still valid.®®* While it may be doubtful
whether states can be called to account for every alleged violation of the general Charter
provisions, there is little doubt that "responsibility exists under the Charter for any
substantial infringement of the provisions, especially when a class of persons, or a pattern
of activity are involved".*®

Elaborating and supplementing the Charter provisions on human rights is the
Universal Declaration of Human Rights which was adopted by the General Assembly on
10th December 1948. It proclaims a whole gamut of civil and political rights and economic,
social and cultural rights pertinent to human existence. The Declaration at the very least
serves as a yardstick in measuring the degree of respect for, and compliance with

international standards of human rights.

37 See for example, Ramcharan, The Concept and Present Status of the International

Protection of Human Rights - Forty Years after the Universal Declaration
(Dordrecht:Martinus Nijhoff Publishers, 1988) at 59.

% Reisman and McDougal conclude that the effect of these Articles "in regard to the
customary institution of humanitarian intervention is to create a coordinate responsibility
for the active protection of human rights: members may act jointly with the organization in
what might be termed a new organized, explicitly statutory, humanitarian intervention or
singly or collectively in the customary or international common law humanitarian
intervention" They add that "[i]n the contemporary world there is no other way the most
fundamental purposes of the Charter in relation to human rights can be made effective”.
Reisman & McDougal, supra, note 3 at 175. Teson also argues "the promotion of human
rights is a main purpose of the United Nations...[T]he use of force to remedy serious human
rights deprivations, far from being 'against the purposes of the U.N. serves one of its main
purposes”. Teson, supra note 3 at 131.

¥ Brownlie, The Principles of Public International Law, 4th ed.(Oxford:Clarendon
Press,1990) at 570.
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The International Covenant on Civil and Political Rights,* and the Optional Protocol
on communication (petitions), was adopted by the General Assembly, and entered into force
on March 23, 1976. The Covenant defines and sets out in much greater detail than the
Universal Declaration a variety of rights and freedoms. In addition it contains a number of
rights that are not listed under the Declaration. It imposes an absolute and immediate
obligation on each of the states parties in Article 2(1) to "respect and to ensure to all
individuals within its territory and subject to its jurisdiction the rights recognized in the
present Covenant without distinction of any kind...". Under Article 2(2) each Party
"undertakes to take the necessary steps...to give effect to the rights recognized in the present
Covenant" where a right is not already protected by existing legislation.

The Intemational Covenant on Economic, Social and Cultural Rights adopted in 1966
entered into force in 1976. It contains 31 Articles and is divided into five parts. It elaborates
upon most of the economic, social and cultural rights provided for under the Universal
Declaration, and frequently sets out measures that should be undertaken to achieve their
realization. Under the Covenant, the duties of states parties is merely to take steps "to the
maximum of its available resources" aimed at achieving "progressively the full realization
" of these rights. This provision seems realistic given the fact that economic constraints on
states, (especially third world countries) may prevent the immediate enjoyment of those

rights.*! However, the question is whether it is within the discretion of states parties to

%0999 United Nations Treaty Series 171. Reprinted in Newman & Weissbrodt, Selected
International Human Rights Instruments (Cincinnati: Anderson Publishing Co.,1990).

*1 It is worthwhile noting a general argument can be made to the effect that the richer
parties are obligated to aid poorer countries' economic, social and cultural efforts. This
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determine when available resources permit their realization. [t has been suggested that

the principle of progressive realization ...really means that a state is obligated

to undertake a programme of activities - including but not limited to specific

measures listed in the Covenant - to realize those rights. While this obligation

is limited by resource constraints, the Covenant indicates that priority should

be given to this area and that the level of effort should increase over time.*
On the issue of standards to be applied under the Covenant, it is maintained that different
measures would have to be adopted as a matter of practical reality, since no two states are
likely to have the same "available resources”.*

Apart from these instruments, there are also a host of declarations, conventions and
instruments adopted by the General Assembly elucidating specific obligations pertaining to

particular human rights.® The UN by and large plays only a supervisory role in

implementation and enforcement action. One writer suggests it may be classified as "weak"

argument can be maintained, if the Economic Covenant is read in conjunction with Articles
55 and 56 of the UN Charter which creates an obligation on all members of the UN to assist
in these efforts;although no specific provision can be found in the text of the Covenant or
in its legislative history. See Trubek, "International Protection of Social Welfare in the Third
World:Human Rights Law and Human Needs Programs" in Meron ed., Human Rights in
International Law, Vol.1 (Oxford:Clarendon Press,1984) at 216.

2 Ibid., at 217.
* Buergenthal, International Human Rights (St.Paul, Minn: West Publishing Co.,1988).

* These instruments address a broad range of concerns that include: the prevention and
punishment of the crime of genocide; the humane treatment of military and civilian
personnel in time of war;the status of refugees; the protection and reduction of
statelessness;prevention of discrimination and the protection of minorities; the promotion
of the political rights of women; the elimination of all forms of discrimination against
women, the rights of children; rights of indigenous peoples; and, the promotion of equality
of opportunity and treatment of migrant workers, among others.
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to "strong" depending upon how directly and quickly it acts in response to complaints.**

A number of institutional arrangements have been established designed to deal with
the promotion and protection of human rights. These arrangements constitute the
international human rights regime. The UN's efforts in this regard have been through the use
of committees, commissions, sub-commissions, specialized agencies, and working groups.
The main techniques employed in their enforcement measures have been communications,
inquiries, investigations, periodic reports, advisory services, global studies of specific rights
or groups of rights and recommendations. It uses global and regional conferences and
seminars on various specialized topics, open to individuals and organizations, to make them
aware of human rights values enshrined in international instruments. *

The Human Rights Committee is the principal organ responsible for implementing
the International Covenant on Civil and Political Rights.*” It has adopted a dynamic approach

to protection by reminding states parties that the obligation under the Covenant is not only

4 See, Claude & Weston, Human Rights in the World Community - Issues and Action
(Philadelphia:Univ.of Pennsylvania Press, 1989) at 186-187.

% Topics covered in such conferences have included: human rights in developing
countries; the participation of women in the economic life of their states; human rights and
scientific and technological development; women, equality, development and peace; and
human rights teaching. The significance of these topics help to promote penetrating
discussions of deeper issues of injustice underlying human rights violations.

Y7 See part IV of the Civil and Political Covenant. For detailed insights into measures of
implementation under the Covenant see for example, Schwelb "International Measures of
Implementation of the International Covenant on Civil and Political Rights and the Optional
Protocol” (1977) 12 Texas International Law Journal 141. See also Procedure for Dealing
with Communications Relating to Violations of Human Rights and Fundamental Freedoms,
May 27, 1970, ECOSOC Res 1503 (XLVIII),48 UN. ESCOR, Supp. (No. 1A) 8, U.N. Doc.
E/4832/Add.1 (1970). This procedure involves the entire U.N. Human Rights organs i.e. The
General Assembly, the Economic and Social Council, the Commission on Human Rights,
and its Sub-Commission on Prevention of Discrimination and Protection of Minorities.
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limited to respect for human rights, but also to ensure the enjoyment of those rights.

The Commission on Human Rights under Article 68 of the Charter is mandated to
establish "commissions in economic and social fields and for the promotion of human
rights”. The commission is instructed to report its recommendations on violations to the
Economic and Social Council. The commission has created various programs for the
promotion of human rights, as well as developing international machinery to deal with
violations, such as the special rapporteurs and working groups.*®

Despite efforts of the UN aimed at promotion and protection there are still
widespread human rights violations.* Apart from weaknesses in the implementation
procedures, the main problems encountered relate to: governmental commitment; problems
of perspectives and priorities; problems in the field of fact-finding; problems stemming from
institutional structure; the primitiveness of remedial responses, methods and procedures;

responsibilities in the information process and problems of resources.®® As presently

* For details of the work of the Commission since its inception see Report of the
Commission on Human Rights (Annual). See also Meron, Human Rights Law-Making in the
United Nations (Oxford:Clarendon Press,1986); Tolley, "Decision-Making in the United
Nations Commission on Human Rights" (1977-82) Human Rights Quarterly 27.

¥ See, for example, the volumes of the Human Rights Internet Reporter.

* For a detailed discussion of these problems see for example, Gotlieb, "Global
Bargaining: The Legal and Diplomatic Framework" in Onuf ed., Law-Making in the Global
Community (Durham NC:Carolina Academic Press, 1982) at 267-273. With regard to
criticisms relating to efforts at implementation, Haas notes that UN efforts to implement
human rights standards "do not work". Haas, "Human Rights: To Act or not to Act?" in Oye
et al. eds., Eagle Entangled: US Foreign Policy in a Complex World (New York: Longman,
1979) at 188. van Boven writes: "[i]n global and general terms the United Nations defends
the rights and interests of the weaker nations, of under-privileged groups and persons. In
actual practice the United Nations is, however, unable and powerless to bridge the gap
between profession and practice. This is largely due to the fact that the Member States which
make up the United Nations are more guided by their own political, economic and military
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constituted, these mechanisms fail to deal with situations involving massive human rights
violations, as past practice has shown.

In their survey of the UN Human Rights machinery, Pease and Forsythe indicate
most states not only allowed these treaties to originate from UN bodies, but also that more
than half of the international community became legal parties to them. About a quarter of
the international community have accepted monitoring systems of differing strength for the
supervision of the implementation of these internationally recognized norms. Although few
states objected to the overall process, "[t]here is an overwhelming official consensus that at
least the discussion of human rights is a proper international subject matter, even if many
disagreements remain over definition and implementation".*

Apart from the UN Human Rights machinery, it is also worthwhile noting that most
of the world's regional organizations have enacted treaties bolstering the protection of human

rights. Examples of these treaties are the European Convention for the Protection of Human

Rights, the American Convention of Human Rights and the African Charter on Human and

interests than by the standards of the Organization. In this respect the nations that criticize
the United Nations for its human rights record do not form an exception to the rule". van
Boven, "United Nations and Human Rights: A Critical Appraisal" in Cassese, LN
Law/Fundamental Rights - Two Topics in International Law (Sijthoff & Noordhoff, 1979)
119 at 127; Ullman states "the U.N. human rights machinery has become so politicized as
to be almost completely ineffective for either monitoring or for enforcement". Uliman,
"Human Rights: Toward International Action" in Dominguez et al. eds., Enhancing Global
Human Rights (New York:McGraw Hill,1979) at 10. See also, Moskowitz, "Implementing
Human Rights: Present Status and Future Prospects" in Ramcharan ed., Human Rights:
Thirty Years After the Declaration (Dordrecht:Martinus Nijhoff, 1979) at 109-130;
Anderson, Human Rights and the Structure of International Law" (1991) 12 New York Law

School Journal of International and Comparative Law 1.
5! Supra, note 24 at 295.
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Peoples Rights.** The accumulation of these instruments has helped in crystallizing legal
norms in favour of human rights so that "...everyone is now entitled to certain basic human
rights under U.N. Conventions, regional treaties, and bilateral agreements" %

The various developments on human rights outlined above have had a significant
effect on the status of individuals in international law. Each progress made in terms of
concepts, standard setting, procedures and mechanisms leads to a realignment of the position
of individuals in relation to states.** If the above examination, broadly speaking, is correct,
then it portends or indicates a gradual shift in thinking about absolute notions of state
sovereignty and its corollary principle of non-intervention.* It is increasingly becoming
accepted that human rights violations within states will not preclude the taking of
international action to redress those situations of abuse. Gross systematic violations of
human rights have become a concern of the whole international community and not just a
matter exclusively within the domestic purview of states, constituting infringement on their
sovereign rights. These human rights treaties not only create binding legal obligations among
states parties, but they also provide evidence of state practice and new attitudes regarding

human rights. Particularly significant is the trend reflected in the Preamble to the Additional

%2 For a detailed discussion of these treaties see for example, Weston, Lukens, & Hnatt,
"Regional Human Rights Regimes: A Comparison and Appraisal® (1987) 20 Vanderbilt

Journal of Transnational Law 585.

# Kartashkin, "Human Rights and Humanitarian Intervention" in Damrosch & Scheffer
eds., Law and Force in the New International Order (Boulder:Westview Press, 1991) at 202.

% McGoldrick, "The Principle of Non-intervention:Human Rights" in Lowe & Warbrick
eds., supra, note 25 at 106.

%5 See for example, Reisman, "Sovereignty and Human Rights in Contemporary
International Law” (1990) 84 American Journal of International Law 866-876.
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Protocol to the American Convention on Human Rights, which suggests that human rights
treaties merely codify what is intrinsic in the human condition. It

recogniz[es] that the essential rights of man are not derived from one's being

a national of a certain state, but are based upon attributes of the human

person, for which reason they merit international protection in the form of a

convention reinforcing or complementing the protection provided by the

domestic law of the American States.*
The extension of this principle into the international arena suggests a theoretical shift in the
conception of human rights.”

Although there were significant developments regarding human rights prior to the
Charter, the human rights provisions of the Charter and the international human rights
instruments discussed above were a watershed. Since the inception of the UN human rights
regime, human rights issues have become important, and their internationalization has been
increasingly recognized. Even though this is the case, and one finds an ethos of moral
universalism underlying the international human rights instruments, one does not find any
explanation why the human rights provided for are in fact human rights and why they
should be accepted as universal. Taking action in support of human rights necessarily
confronts objections of cultural relativism. Supporters of cultural relativism point out that
it is impossible in a culturally diverse world to have universal notions of human rights.
While the objective here is not to resolve the debate one way or the other, although a

universal conceptualization of human rights is preferred, it tends to elucidate the issues at

stake in the international human rights discourse. The significance of arguments about

% (1989) 28 International Legal Materials 161.

%7 See, for example, ibid.
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moral universalism should therefore serve to support the examination of the universality of
the UN human rights instruments. Thus, some remarks about the concept of human rights
and the debate it engenders will be appropriate.

The concept of "human rights"*® does not lend itself easily to any precise definition.*

** On the application of rights theory in the international context, even the term "rights"
as postulated by Hohfeld, is a 'chameleon-hued’ word. According to Hohfeldian analysis,
"rights" is an ambiguous term used to describe different legal relationships. A right can be
used in a sense to denote a right-holder being entitled to something with a correlative duty
in another. It can be used to indicate an immunity from having a legal status altered.
Sometimes it can refer to a power to create a legal relationship. See Hohfeld, "Fundamental
Legal Conceptions as Applied to Judicial Reasoning" (1913) 23 Yale Law Journal 16. It
should be pointed out that although all of these terms have sometimes being identified as
rights, each concept conjures different protection and produces different results. On the
confusion that can arise from definitional problems as applied to some provisions of the UN
Covenants on Civil and Political Rights and the Economic, Social and Cultural Rights, see
for example, Shestack, "The Jurisprudence of Human Rights" in Meron, ed., supra, note 41
at 71-74. It should also be noted that the expression "Human Rights" is relatively recent. It
gained currency from World War II and the establishment of the United Nations in 1945.
They have been traditionally known as "the rights of man" or "natural rights", intimately
linked to the concept of natural law. See Cranston, What are Human Rights?
(London:Bodley Head,1973) at 1. Natural rights theory regarded as a product of Western
liberal thought played a prominent role in elevating human rights to the international plane.
See Donnelly, "Human Rights and Human Dignity: An Analytic Critique of Non-Western
Conceptions of Human Rights" (1982) 76 rican Politicgl Science Review 303. The most
significant human rights doctrines today, from an international point of view, are to be found
in protection of minorities, humanitarian intervention, state responsibility for injuries to
aliens, the League of Nations mandates and minority systems.

% A detailed discussion of definitional problems as well as philosophical underpinnings
of human rights is, however, beyond the scope of this work. It is sufficient to draw attention
to some of the problems inherent in the concept of human rights. One of the most significant
of the many conditions affecting the international community's inability in securing the
protection of human rights relates to simple intellectual confusion. This is largely due to lack
of any comprehensive agenda of the totality of human rights and the lack of clarity in the
detailed examination of the content of particular rights. Bilder aptly notes that "[t]he issue
of definition is not trivial. For what we think human rights really are will inevitably
influence not only our judgement as to the types of claims to recognize as human rights, but
also our expectations and programs for implementation and compliance with these
standards”. Bilder, "Rethinking International Human Rights: Some Basic Questions" (1969)
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Although the concept eludes any precise definition, it can be argued that human rights are
our entitlements as human beings, which we may demand from one another and from our
societies.® The idea of human rights is tied to the idea of human dignity: rights are essential
for the maintenance of human dignity. They are based on elementary human needs as
imperatives.® Human rights are universal and inalienable. They exist by virtue of the right-
holder's existence. They are not created or granted by the state or some agent and therefore
cannot be taken away. The practical effect of this would be that rights are not creations of

society, state, or any political authority, legitimate or not, and thus cannot be limited or taken

Wisconsin Law Review 170 at 174. See also McDougal, Laswell & Chen, Human Rights
and World Public Order:The Basic Policies of an International Law of Human Dignity (New
Haven:Yale University Press,1980) at 63-64; Ganji, International Protection of Human
Rights (Geneve:E. Droz,1962), D'Amato, The Concept of Human Rights in International
Law (1982) 82 Columbia Law Review 1110; Forsythe, The Internationalization of Human
Rights (Lexington, Mass.:Lexington Books,1991) Chp.1. Fields and Narr, for example, argue
that a theory of human rights must be based upon real human beings rooted in their social
contexts. Thus human rights must be conceived of in a holistic way; finding legitimate
criteria in the historical experiences of real people struggling to overcome domination rather
than being caught in the trap of searching for abstract normative criterion. See, generally,
Fields & Narr, "Human Rights as a Holistic Concept” (1992) 14:1 Human Rights Quarterly
1.

€ Puchala, The Ethics of Globalism (Providence: Academic Council on the United
Nations System Reports and Papers No.3, 1995) at 4.

' Humphrey, No Distant Millennium: The International Law of Human Rights (Paris:

UNESCO,1989) at 20-21; Agarwal, Implementation of Human Rights Covenants-With
Special Reference to India (Allahabad:Kitab Mahal,1983) at 1. Cranston considers human

rights as a moral claim which is universal, paramount and practical. It is an entitlement
which belongs to every human being in the world as a human being; taking precedence over
all competing claims that are based on 'mere’ public policy concerns. It must be practically
feasible to secure protection for its entitlement in the present social and world order. See
Cranston, supra, note 58 at Chap. VIII. Humanistically conceived, "a human right is a
universal entitlement founded on a basic human need; an entitlement in principle possible
in the kind of world that we must struggle to build" Bay, Toward a Postliberal World Order
of Human Rights (Dept. of Pol.Sci. University of Toronto; Working Paper A7, 1983) at S.
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away by them. If this were the case, then, it would follow that all human beings have rights
in the same way and to the same extent regardless of race, culture, political system or any
other distinction.®® The conviction that human beings have certain rights, which
governments have a duty to respect, essentially, is a reaction or response to a feeling of
revulsion occasioned by acts of political, religious or economic repression. The universality
of human rights is a feeling of moral outrage. This consciousness draws on the moral
resources of humankind's belief that there is an underlying universal humanity, and that it
is possible to achieve or strive to achieve a type of society that ensures that fundamental
human needs and reasonable aspirations of human beings all over the world are effectively
realized

The renaissance of natural rights and its consequent influence upon international
human rights is regarded as a product of Western liberal thought and its justifications for
claims about the truth, immutability, and universality of rationally accessed moral dictums.®
This conceptual approach, however, does not necessarily have universal acceptance
throughout the world. The concept of human rights can assume different meanings to
different societies, and is influenced depending on a particular society's perception by

culture, economics, politics and religion, among other factors.®* Polis and Schwab, for

52 O'Manique, "Universal and inalienable Rights: A Search for Foundations" (1990) 12
Human Rights Quarterly 465 at 467.

% Nariman, "The Universality of Human Rights (1993) 50 The Review -Intemational
Commission of Jurists 8.

® Supra, note 60 at 8.

% For a discussion of the Islamic perspective see for example, Haka, Human Rights in

Islam vis-a-vis Universal Declaration of Human Rights of the United WNations
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example, criticized the established human rights norms by expressing an objection to
ethnocentrism thus:

Unfortunately not only do human rights set forth in the Universal Declaration

reveal a strong western bias, but there has been a tendency to view human

rights ahistorically and in isolation from their social, political, and economic

milieu.%
This particular moral/cultural relativist position which presents theoretical obstacles to
human rights activism essentially asserts, firstly, that rules about morality vary from one
place to another. Secondly, the way to understand this heterogeneity is to place it in its

cultural context. Thirdly, it asserts that moral claims derive from, and are enmeshed in, a

cultural context which is itself the source of their validity. There is no universal morality

(Washington,D.C,:World Peace through Law Center,1981) at 19-20; Nasr, "The Concept and
Reality of Freedom in Islam and Islamic Civilization" in Rosenbaum ed., The Philosophy
of Human Rights: International Perspective (Westport Conn.:Greenwood Press, 1980) at 96;
Sajoo, "Islam and Human Rights:Congruence or Dichotomy?" (1989) 4 Temple International
and Comparative Law Journal 24. For an exposition of the traditional African perspective
see for example, Njoya, "African Concept” in UNESCO ed., International Dimension of
Humanitarian Law (Paris:Martinus Nijhoff Publishers, 1988) at 9; Cobbah, "African Values
and Human Rights Debate: An African Perspective” (1987) 9 Human Rights Quarterly 320;
Howard, "Group versus Individual Identity in the African Debate on Human Rights" in
Na'im & Deng eds, Human Rights in Africa (Washington,D.C.:.The Brookings
Institution, 1990) at 166. For the traditional Asian view see, for example, Khushalani,
"Human Rights in Asia and Africa" (1983) 4 Human Rights Law Journal 408;Buultjens,
"Human Rights in Indian Political Culture” in Thompson, ed. The Moral Imperatives of
Human Rights: A World Survey (Washington,D.C.:University Press of America,1980) 112-
113; Woo, "A Metaphysical Approach to Human Rights from a Chinese Point of View" in
Rosenbaum ed., ibid., at 113-124; Nitobe, Bushido: The Soul of Japan (Rutland, Vermont:
Charles Tuttle Co.,1969) at ix; Adachi, "The Asian Concept” in UNESCO ed., ibid., at 14-
15. See also (1981) 3:3 Human Rights Quarterly (which contains a symposium on South
Asian Perspectives on Human Rights).

% Polis and Schwab, "Human Rights: A Western Construct with Limited Applicability"

in Polis and Schwab eds., Human Rights: Cultural and Ideological Perspective (New York:
Praeger,1979) at 17.
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because the history of the world is the history of the plurality of cultures. The attempt to
assert universality is a more or less well-disguised account of the imperial practice of making
the values of a particular culture general.#” In this respect, the United Nations human rights
regime as enshrined in such documents as the Universal Declaration of Human Rights, are
futile proclamations derived from the moral principles valid in one culture and thrown out
into the moral void between cultures.®® In effect the particular is presented as the universal.

In practice, most governments accused of human rights violations often resort to the
doctrine of state sovereignty to deny the legitimacy of external criticism. This defence,
however, is commonly strengthened by some form of cultural relativism. This relativism
underlies the assertion of noninterference in the internal affairs of states. The argument
usually goes that outsiders are not competent in matters relating to solving problems internal
to another culture. Thus, a particular interpretation or even the basic idea of human rights
may be alien to a particular culture, so that such a culture should not be judged by standards
emanating from external sources.®

There are few relativists, however, who advocate the extreme position that whatever
is, is right, reducing relativism to subjectivism where, in the absence of grounded criteria

every individual may determine what is right or wrong, good or bad, for him or herself.”

7 See Vincent, Human Rights and International Relations (Cambridge:Cambridge
Univ.Press, 1986) at 38.

S8 Ibid. See also the literature cited in supra,note 65.

% Freeman, "The Philosophical Foundations of Human Rights" (1994) 16 Human Rights
Quarterly 491 at 495.

70 Supra, note 60 at 9.
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According to Puchala, the most readily defendable moral relativist position is the one
provided for in the Bangkok Declaration, adopted at the World Conference Regional
Preparatory Meeting in April 1993. In that Declaration, the Asian states agreed that human
rights need to be considered in a context that takes into consideration "the significance of
national and regional particularities and various historical, cultural and religious
backgrounds”. He succinctly argues that the moral relativist position turms out to be
unsustainable for the following reasons:

First, relativism tends to confuse empirical facts of differences in moral
codes with philosophical justification for differences. Simply because there
are differences does not mean that all the alternatives are right or acceptable.
Second, the justification for relativism itself has to be philosophically located
beyond relativism. That is, moral relativism can only be right if we all accept
the universality of dictums such as mutual tolerance and noninterference in
one anothers' affairs. Third and at a more practical level, even the relativists
balk in the face of the morally atrocious - human sacrifice, ritualistic
mutilation, slavery, genocide, apartheid, concentration camps, gulags, and
gas chambers. To explain why such atrocious behavior is immoral invariably
requires reaching for universals, and when presented with such behavior most
relativists accordingly reach out. Finally, there also exists the damning
assertion that relativism is itself immoral because, in the name of community
standards, noninterference, political correctness, or the like, it leads to the
condoning of principles and practices that are widely distasteful.”

He argues for the reassertion of moral universalism by pointing out that if it is unjustifiable
and moral relativism is unsustainable, then it would seem that the contemporary debate about
the universality of human rights, if engaged philosophically, would result in an impasse. And

if this were the case, the question of whether the UN human rights regime is to remain intact

or be done away with would become an issue of politics, power, and money only, which

" Ibid, at 10-11. See also, Bayefsky, "Cultural Sovereignty, Relativism, and International
Human Rights:New Excuses for Old Strategies” (1996) 9 Ratio Juris 42.



could well be for the benefit of Western countries.™

A strong case for moral universalism, according to Puchala, can be made which does
not depend for its justification upon either the will of God or the immutability of natural law.
He employs the aid of anthropologists who argue that scholars usually find what they seek.
Those who have sought differences among cultures have found them. By the same token,
those who have sought similarities among cultures in recent works have also found many,
especially in realms of morality.™

Furthermore, studies in contemporary psychology have reinforced the proposition
that "human beings are genetically wired and cognitively equipped to behave morally".™
These studies conclude that all human beings are similarly constituted regarding their moral
capacities. The differences among them have only to do with different attainments of moral
maturity. Accordingly, human beings achieving similar levels of moral maturity, irrespective
of culture, have similar conceptions about the bases of right and wrong.” Also, sociologists
of religion have found out that the ethical contents of the major religions of the world are

similar in their emphases upon such ideals as charity, civility, humility, piety, and

™ Ibid.

7 One scholar, for instance, has found twenty-two moral dictums that appear empirically
transcultural. These dicta include: the prohibition of murder or maiming without
justification; economic justice; reciprocity and restitution; provision for the poor and
destitute; the right to own property; and priority for immaterial goods. See Bies, "Some
Contributions of Anthropology to Ethics" Thomist 28, 1964. Cited in supra, note 60 at 12.

™ See Kohlberg, The Philosophy of Moral Development: Moral Stages and the Idea of
Justice (Notre Dame Press, 1989). Cited in ibid., at 12.

5 Ibid., at 12-13.
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nonviolence.”

Perhaps the international community's inability to agree on a universal
conceptualization of human rights stems from the failure of perceiving what the most basic
human needs are according to just priorities of each society. Individual and societal needs
may vary from one environment to another at any given period of time. It is probably best
that the international community perceives and recognises this. However, concerns of
humanity as a whole should outweigh any cultural preferences of different societies. As
Puchala poignantly points out:

[o]ur entitlement is not a claim on God or nature, but a claim on one another.

The basis of our morality is in our obligation as human beings - individuals

and in our societies - to allow and help one another to flourish as human

beings. And since the human essence is universal, requirements for human

flourishing are universal, obligations to promote such flourishing are
universal, and therefore, so is human morality.”

In sum, the status of humanitarian intervention is inextricably linked to the status of

human rights. Greater respect for human rights will make the international community more

likely to engage in actions to protect those rights when violated.

3. The UN Charter's effect on humanitarian intervention
A consideration of the relevant principles of the Charter will now be undertaken to

determine the justification for humanitarian intervention.” In arguing the survival of the

7 Tbid.
™ Ibid., at 14.

"™ Although the Charter does not expressly mention unilateral or collective humanitarian
intervention by states, at the same time it does not specifically invalidate the doctrine.
Lillich, "A Reply", supra, note 3 at 236.
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right of humanitarian intervention, the domestic jurisdiction norm becomes pertinent. The
starting point is the interpretation of Article 2(4). According to some scholars, emphasis
must be placed on the need to interpret that provision broadly and consistently with its plain
language. It is the fundamental provision of an organization established 'to save succeeding
generations from the scourge of war'. It cannot therefore be subject to an interpretation that

.® The conclusion reached for an absolute

would negate its true meaning and content
prohibition of use of force in any manner, it is argued, is further reinforced by an
examination of the travaux préparatoires that led to drafting of Article 2(4).*

Support has also been found by commentators in international case law such as in the

Corfu Channel Case.®* While this case can be distinguished on the ground that it did not

7 Skubiszewski, "Use of Force by States" in Sorensen ed., Manual of Public International
Law (London,1968) 732 at 746. See also supra, note 13, Schwarzenberger & Brown, A
Manual of Intemnational Law (Milton:Professional Books,1976) at 151-152; Akehurst, A
Modern Introduction to International Law _(London:George Allen & Unwin,1985) at 219-
220.

%0 A reference to the travaux préparatoires is permitted by Article 32 of The Vienna
Convention on the Law of Treaties of 1969. U.N. Conference on the Law of Treaties,
Official Records, Documents of the Conference (U.N.Publ.E70.V.5) It should be noted that
Brownlie for example, does not subscribe to any attempt to find in the words "against the
territorial integrity or political independence of any state" a qualified prohibition leaving
open a resort to force not infringing these rights. See,Brownlie,ibid., at 267.

%1 {1949] L.C.J. Report 4. In that case, the United Kingdom government argued that its use
of force in Albanian territorial waters was consistent with its Charter obligations because it
“threatened neither the territorial integrity nor the political independence of Albania". The
court in rejecting this argument, stated: "To ensure respect for international law, of which
it is the organ, the Court must declare that the action of the British Navy constituted a
violation of Albanian sovereignty". It went on further to state "the alleged right of
intervention as the manifestation of a policy of force, such as has, in the past, given rise to
most serious abuses and such as cannot, whatever be the present defects in international
organization, find a place in international law”. Ibid. at 35. It is claimed that this case
reaffirms the unassailability of state sovereignty as an essential foundation of international
relations. See Hassan, supra,note 2 at 883; Oglesby, "A Search for Legal Norms in
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touch directly on the principle of humanitarian intervention, arguments have been made to
the effect that the Court's "judgement should be interpreted as condemning all intervention,
self-protection, or self-help involving the use of force - including...humanitarian
intervention". Therefore, according to this interpretation of the Charter, the ban on the use
of force was provided to preserve territorial integrity and political independence of states,
its collective security measures were to ensure peace, and therefore unilateral humanitarian
intervention is rendered illegal **

However, a qualification must be placed on the prohibition of use of force under

Contemporary Situations of Civil Strife" (1970) 3 Case Western Reserve Journal of
Intemnational Law 30.This view is also shared in the United States v. Nicaragua decision. In
that case the Court inquired whether there was a "general right of States to intervene, directly
or indirectly, with or without force, in support of an internal opposition in another state,
whose cause appeared particularly worthy by reason of the political and moral values with
which it was identified". In answering this question in the negative the Court stated: "no such
general right of intervention, in support of the opposition within another country, exists in
contemporary international law". See, Mili Paramilitary Activities in and Against
Nicaragua (U.S. v. Nicaragua) 1986 1.C .J. 14 (Judgement of June 27).at para.208. Whilst this
statement did not deal with humanitarian intervention, it has been suggested that it is broad
enough to preclude any right of humanitarian intervention under international law. For a
detailed discussion of the decision in this case see, for example, "Appraisals of the [.C.J.
Decision: Nicaragua v. United States (Merits)" (1987) 81 American Journal of International
Law 77;Teson, supra,note 3, at Chap.9; Rodley, "Human Rights and Humanitarian
Intervention: The Case of the World Court” (1989) 38 International and Comparative [ aw

Quarterly 321 at 327-330.

%2 [In original]. Akehurst, "Humanitarian Intervention” in H. Bull ed., supra, note 26 at
110.

%3 Verwey, supra, note 2 at 377. Bowett notes that quite apart from the legal
incompatibility of humanitanan intervention with Article 2(4), policy considerations suggest
allowing the institution under that provision will “introduce a dangerous exception to these
prohibitions". Supra, note 2.
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Article 2(4).* Intervention for human rights purposes would not contravene that provision
if it is confined within the conditions for its exercise.** It is argued that Article 2(4) is not
an absolute proscription of use of force; for, if force is used in a manner which does not
threaten the "territorial integrity or political independence of a state, it escapes the restriction

of the first clause”.*® Thus, Shachter observes that "if these words are not redundant, they

% The Article 2(4) norm does not proscribe all kinds of use of force. But see Brownlie,
who argues on the contrary that "{t}he conclusion warranted by the travaux préparatoires is
that [it] was not intended to be restrictive but,....to give more specific guarantees to small
states and that it cannot be interpreted as having a qualifying effect". Supra, note 13 at 267.

% Reisman and McDougal, relying upon a major-purposes interpretation of the Charter,
indicate that Article 2(4) "is not against the use of coercion per se, but rather the use of force
for specified unlawful purposes". They further argue: "[s]ince a humanitarian intervention
seeks neither a territorial change nor a challenge to the political independence of the state
involved and is not only not inconsistent with the Purposes of the United Nations but is
rather in conformity with the most fundamental peremptory norms of the Charter, it is
distortion to argue that it is precluded by Article 2(4). In so far as it is precipitated by intense
human rights deprivations and conforms to the general international legal regulations
governing the use of force - economy, timeliness, commensurance, lawfulness of purpose
and so on - it represents a vindication of international law, and is, in fact, substitute or
functional enforcement”. Supra, note 3 at 177. In a similar vein, Mullerson argues that even
though humanitarian intervention may constitute a threat to the survival of the government
of the target state, "it does not necessarily mean that it constitutes a threat to the
independence of the target state. Government is only one of the three elements (government,
population and territory) of statehood. He continues: "[w]hen the government and the
population are fighting each other, or the government is trying to exterminate a part of the
population and the survival of the latter is at stake, an outside intervention on behalf of the
population does not violate the independence of the target state. To think otherwise would
be to equate the state and the government, leaving other components out of the equation".
Mullerson, Human Rights Diplomacy (London: Routledge,1997) at 156.

% Jessup, A Modern Law of Nations (New York: MacMillan, 1948) at 162. According
to Stone, "Article 2(4) does not forbid the threat of use of force simpliciter;it forbids it only
when directed against the territonial integrity or political independence of any State, or in any
manner inconsistent with the purposes of the United Nations". Stone, Aggression and World
Order (London:1958, reprinted 1976) at 95. Teson also argues:"[a] genuine humanitarian
intervention does not result in territorial conquest or political subjugation”. Teson, supra,
note 3 at 131. See also, Fonteyne, supra,note 3 at 253-254.(In original]. Such an
interpretation of Article 2(4) has been questioned by those who view any act of armed



87

must qualify the all-inclusive prohibition against force".*’

In essence, Article 2(4) does not cover territorial inviolability so that a state's
territorial integrity may be preserved even though there is a limited armed foray into that
state's territory.®® On the contrary, views have been expressed to the effect that even in
situations where a rapid withdrawal by the intervenor takes place when its mission is
accomplished without a dissolution of the existing authoritative structure, that intervention
will still temporarily violate the target state's territorial integrity and political independence.
Akehurst argues: "[a]ny humanitarian intervention, however limited, constitutes a temporary
violation of the target State's political independence and territorial integrity if it is carried
out against that State's wishes".” On the same subject-matter, Higgins notes: "even
temporary incursions without permission into another state's air space constitute a violation

of its territorial integrity”.* Levitin opines that a more sensible reading of Article 2(4) is

that "a state's political independence is compromised whenever another state attempts

intervention as at least a temporary violation of the target state's territorial integrity. See
Brownlie, supra, note 2 at 222-223; Bowett, supra, note 2 at 44-45.

¥ Schachter, "The Right of States to Use Force" (1984) 82 Michigan Law Review 1620
at 1625. In this context, Green also shares the view that "..ipso verba the Charter is referring
to threats against or attacks upon the territorial integrity or political independence of a state
and not to exercises which may be necessary but not directed to this end".Green,
"Humanitarian Intervention - 1976 Version" (1976) 24 Chitty's Law Journal 217 at 222; See
also, Stone, ibid., at 95; Moore, "The Control of Foreign Intervention in International

Conflict" (1969) 9 Virginia Journal of International Law 205 at 262.
% See D'Amato, International Law: Process and Prospect (New York: 1987) at 37.
* In Bull ed., supra, note 26 at 95, 105.

* Higgins, The Develcpment of International Law Through the Political Qrgans of the
United Nations (London:Oxford University Press,1963) at 183.
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through armed force to coerce it, to limit its choices on the international plane, or to interfere
with its domestic political regime".*® Nanda, however, advocates a cautious approach by
arguing for a limited use of force for humanitarian purposes which he suggests is permissible
in international law, even though a temporary breach of a state's territorial integrity is
occasioned.”

In any case, it is argued that provided conditions and limits set out under
international law are met, there would be no violation of the territorial integrity or political
independence of the target state.”® Since humanitarian intervention does not seek to
challenge attributes of sovereignty, territorial integrity or political independence of a state,
it will not fall within the scope of the Article 2(4) prohibition of force norm.

The other Charter provision meriting consideration in dealing with the right of
humanitarian intervention is Article 2(7) which, as noted earlier, establishes the principle of
non-intervention in the internal affairs of states. This Article, it seems, protects states against
international action and activities occurring strictly within their territorial boundaries. Thus,
it becomes significant to determine whether human rights issues and their protection are
matters lying essentially within the domestic jurisdiction of states. For, if they are, then any

right of intervention for whatever purpose would appear to be precluded.

' Supra, note 3.

%2 Nanda, "Tragedies in Northern Iraq, Liberia, Yugoslavia, and Haiti - Revisiting the
Validity of Humanitarian Intervention Under International Law - Part [" (1992) 20 Denver

Journal of International Law and Policy 305 at 311. See also, Hassan, supra, note 2 at 887.

» See, D'Amato, supra, note 88. See also, O'Connell, International Law (London:
Stevens,1970) at 304; D'Angelo, "Resort to Force by States to Protect Nationals: The U.S.
Rescue Mission to Iran and its Legality under International Law" (1981) 21 Virginia Journal
of International Law 485 at 487;Bowett, supra, note 11 at 40.
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The interpretation of this clause has been qualified despite its assertive nature.” In
the past, the UN has found that matters lying within a state's domestic jurisdiction provided
no impediment to de-colonization® or anti-apartheid actions.’® In the same vein, some state
treaty obligations affecting sovereignty and territorial boundaries cannot be regarded as
matters "within domestic jurisdiction".”” As states make commitments "to a larger and more

intrusive regime of international treaties and conventions and as customary international law

expands its reach, the concept of "domestic jurisdiction” shrinks.”® If the further condition

* See for example, Brownlie, supra, note 39 at 553-554; Supra, note 90 at 64-90,118-130.
Falk, for instance, argues that states have not exercised the autonomy which is traditionally
attributed to them:"in fact, the domestic order has never enjoyed autonomy in any strict
sense. It is now commonplace to accept the interdependence of economic, cultural, and
military affairs. In fact, nations have always had a vital concern with what goes on
elsewhere, even if elsewhere is a foreign state. Sovereignty only confers a primary
competence upon a nation, it is not, and never was, an exclusive competence”. Falk, "The
Legitimacy of Legislative Intervention by the United Nations" in Stanger ed., Essays on
Intervention (Cleveland: Ohio State University Press, 1964) at 36.

% See for example, Declaration on the Granting of Independence to Colonial Countries,
G.A. Res. 1514,(1960); G.A. Res.1805,(1962). There are in addition other Declarations on
the subject-matter, culminating in General Assembly Resolution 2288 (1967) which called
for global decolonization.

% See for example, Res. 1904 (XVIII),Nov. 20, 1963; Res. 3068 (XX VIII),Nov. 30, 1973;
U.N S.C.Res.418, S/RES/418 (1977) (Security Council action imposing a mandatory arms
embargo against South Affica's government-imposed policy of apartheid).

%7 Article 27 of the Vienna Convention on the Law of Treaties of 1969 affirms the
principle recognized by several international tribunals that a "party may not invoke the
provisions of internal law as justification for its failure to perform a treaty”. Brownlie points
out that "the reservation [in Article 2(7)] is inoperative when a treaty obligation is
concerned” and that "[t]he extent to which...states can now rely on some type of formal
interpretation [of the provision], is in doubt. Supra,note 39 at 552-553.

% Scheffer argues "[d]omestic jurisdiction’ does not exempt everything within sovereign
borders from scrutiny of the international community any more than the domestic
jurisdiction of the city of Toledo shields its government and residents from the reach of Ohio
state law, federal law, or, for that matter international law". Scheffer, supra, note 11 at 261.
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of essentiality mentioned in Article 2(7) is taken into account, issues subject to international
inquiry become considerable,” and call for reorientation of priorities. Fundamental human
rights must take precedence over any norms of non-intervention in the internal affairs of
states.

In stressing the need for balancing the rights of States (as mentioned in the Charter)
against individual rights affirmed by the Universal Declaration of Human Rights and other
human rights Conventions, Javier Perez de Cuellar, as Secretary-General of the UN,
challenged the traditional construction placed on Article 2(7). He maintained that a new

balance must be struck between sovereignty and the protection of human rights.'®

See also, supra, note 27.
” Ibid.

1% He writes: "I believe that the protection of human rights has now become one of the
keystones in the arch of peace. I am convinced that it now involves more a concerted
exertion of international influence and pressure through timely appeal, admonition,
remonstrance or condemnation and, in the last resort, an appropriate United Nations
presence, than what was regarded as permissible under traditional international law.

It is now interestingly felt that the principle of non-interference within the essential
domestic jurisdiction of States cannot be regarded as a protective barrier behind which
human rights could be massively or systematically violated with impunity. The fact that, in
diverse situations, the United Nations has not been able to prevent atrocities cannot be cited
as an argument, legal or moral, against the necessary corrective action, especially where
peace is also threatened. Omissions or failures due to a variety of contingent circumstances
do not constitute a precedent. The case for not impinging on the sovereignty, territorial
integrity or political independence of States is by itself indubitably strong. But it would only
be weakened if it were to carry the implication that sovereignty, even in this day and age,
includes the right of mass slaughter or of launching systematic campaigns of decimation or
forced exodus of civilian populations in the name of controlling civil strife or insurrection.
With the heightened international interest in universalizing a regime of human rights, there
is a marked and most welcome shift in public attitudes. To try to resist it would be politically
unwise as it is morally indefensible. It should be perceived as not so much a new departure
as a more focused awareness of one of the requirements of peace". J Perez De Cuellar,

Report of the Secretary-General on the Work of the Organization:1991 (1991) at 11-13.
Quoted in Scheffer, supra, note 11 at 262-263.
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As already noted, it is now increasingly accepted that human rights issues are no
longer strictly within the domestic purview of states. It is a matter of concemn for the whole

world community.'®!

Consequently, human rights abuses prompting humanitarian action are
no longer "matters essentially within the domestic jurisdiction of a state", and so will not
amount to a violation of the non-intervention principle. It should also be noted that Article
2(7) ends with a critical proviso:"this principle shall not prejudice the application of
enforcement measures under Chapter VII" which deals with enforcement actions to maintain

international peace and security. As we will see in the next Chapter, the Security Council is

now engaging in more Chapter VII enforcement actions in matters that were previously

191 See, Fonteyne, supra,note 3 at 241. According to Lauterpacht, "human rights and
freedoms having become the subject of a solemn international obligation and of one of the
fundamental purposes of the Charter, are no longer a matter which is essentially within the
domestic jurisdiction of the Members of the United Nations...". Lauterpacht, International
Law and Human Rights (Praeger:New York,1950) at 178. Another writer has also concluded
that massive human rights violations "are no longer essentially within the domestic
jurisdiction of States, and therefore the principle of nonintervention is not applicable". F.
Ermacora,"Human Rights and Domestic Jurisdiction (Article 2(7) of the Charter)"(1968)
124 Recueil Des Cours bk.II, 371 at 436. Beyerlin states that although this issue is still
highly debatable, "...the scope of domestic jurisdiction in human rights matters seems to be
narrowing".See, supra,note 2 at 214-215. Asrat contends that while unilateral humanitarian
intervention does not appear to be valid under contemporary international law, it does not
mean states do not have the legal option of compelling governments to redress human rights
abuses. They could resort to non-violent reprisals since respect for basic human rights has
been held to be the “"concern of all [s]tates and to constitute an obligation erga omnes”. He
cites the International Court of Justice decision in the Barcelona Traction Case to support
this position. Asrat, supra,note 2 at 185. The Court stated in that case that obligations of this
type "derive, for example, in contemporary international law, from the outlawing of acts of
aggression, and of genocide, as also from the principles and rules concerning the basic rights
of the human person, including protection from slavery and racial discrimination...". See,
Barcelona Traction (Judgement) (1970) International Court of Justice Reports 3 at para.33.
This case therefore lays down the proposition that obligations of a state towards the
international community as a whole derive from, among others, the principles and rules
concerning the rights of the human person.
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considered within the domestic jurisdiction of states.

Article 2(7) does not affect the right of humanitarian intervention.'” For, if the most
basic rights are not protected, governments will engage in gross violations of human rights
without fear of punishment. Attempts by other states aimed at protesting the occurrence of
human rights violations will only meet with rebuff under the cloak of