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ABSTRACT 

The legitimacy of humanitarian intewention in international relations has long been 

a subject of controversy. in the wake of recent humanitarian crises and varying international 

responses to such situations, the debate surrounding humanitarian intervention has 

experienced a revival with important impiications for the principle and its practice. On one 

hand, thete is the Mewpoint that humanitarian intervention cannot be legal, justifiable, or 

permissible. On the other, there is a growing international concem for the protection of 

human nghts and the right of intervention towards those ends, or for some, an obligation to 

intervene when violations reach a stage that incite the outrage of the international 

community . 

This dissertation attempts to demonstrate a legitimate bais for humanitarian 

intervention through an examination of the evolution of the principle and its practice. It 

argues that state sovereignty is not incompatible wit h humanitarian intervention. Sovereignty 

implies responsibility, and thus when egregious human rights violations o c w  either arising 

fiom governrnental acts or in srniatons of intemal confiid, intervention is justified to protect 

those rights. 

This study outlines the historical deveiopment of humanitkan intervention before 

undertaking an investigation of the evolution and strength of the p ~ c i p l e  and its practice 

under the UN Charter during the Cold War period. It then proceeds to an examination of the 

sape of collective humanitarian intervention in the post-Cold War era by focusing on the 

cases of Iraq, the former Yugoslavia, Somalia, Rwanda, Liberia and Haiti, and concludes by 

assessing contemporary developments in terms of sources of support for humanitarian 



intervention. The study demonstrates growhg support for humanitarian intervention as a 

fundamental principle of international relations. 
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INTRODUCTION 

The dochine of humanitanan intervention has long been a subject of controversy 

in international law and relations. The classical concept of the right of humanitarian 

intervention cm be traced back to ancient times but opinions of scholars, politicians, 

diplomats, and state practice still disagree whether the right exists, and, if it exists, what 

its precise normative scope is. On one hand, there is the viewpoint that intervention for 

the sake of humanity cannot be legal, justifiable, or permissible. On the other, there is a 

growing international c o n m  for protection of human rights and the right of intervention 

towards those ends, or for some, an obligation to intervene when violations reach a stage 

that incite the outrage of the international community. The debatc continues. Thus, it is 

important to re-examine the evolution of the doctrine of humanitarian intervention in 

intemationai law and relations, and alço its place in the historical and contemporary 

practice of states. This is pariicularly pertinent since recent events relating to intemal 

conflicts and the scale of human sdlkring resulting fiom these conflicts, have highlighted 

collective efforts to address the many humanitarian crises that have arisen. While state 

sovereignty is still important in international relations, humanitarian imperatives have led 

to more interventions in rnatters that are considered essentially within the domestic 

jurisdiction of states. It is in this context that the principle of humanitarian intervention 

has experienced a revival with ramifications for the extent to which it has been, or is, 

accepted in the international community. 
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Before embarking upon the extent to which the principle of humanitarian 

intervention has been accepted by the international community, some preliminiary 

considerations need to be addressed. In that regard, a brief general theoretically relevant 

discussion about how principles gain acceptance, or about indicators for acceptance of 

principles in international relations, and about how they corne to be entrenched will be 

appropriate. ' 
An important issue that often arises in international relations is that of whether 

there are any standards of behaviour applicable to states, and whether those standards can 

be regarded as universal, given the different cultural traditions represented in the 

international system. If there are any such standards, some would argue that they do not 

matter since the most obvious rule of state behaviour is grounded in self-interest. It is, 

however, argued that there are certain minimum standards that can be regarded as 

universal which states follow and that these standards matter in the assessrnent of state 

behaviour. 

Jones argues "[tlhe code that ... states have developed is not a rigid set of rules 

derived from static principles".' It is a set of guidelines that is designed towards the 

achievement of peace and wurity, although how that goal is attained is not specified. In 

that connection, "it is flexible, and it is, and has ben, responsive to changing conditions 

' The discussion that follows draws fiom Jones, Code of Peace:Ethics and Securig 
in the World of the Warlord S t m  (Chicago:The University of Chicago Press, 1991). 

m., at xi. 
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and concepts".' These principles underlie relations between states, or as Jones puts it, 

"thai ... states think ought to underlie" their relations. These standards have been derived 

From a whole range of interactions arnong states over the centuries, drawing on law, 

philosophy, religious and social concems. These pnnciples have corne to be embodied 

in numerous treaties, conventions, declarations, di plomatic protocols, resolutions, and 

other international instruments that states (re)consider and reaffirm corn time to time. 

Specificaily regarding the principle of humanitarian intervention, this study 

attempts to follow closely these international instruments and what states have done and 

said in order to ascertain the extent of its acceptance in international relations. Even 

though the indicator or benchmark for acceptance of the principle is a grey area which 

lies along a continuum certain characteristics tend to be evident. Its use by states, 

scholarly writings on the subject, and its enshrinement in international institutions are but 

some of the characteristics that assist in knowing how the principle is or becomes 

accepted. 

Another way of conceptualizing how principles get articulated and corne to be 

m. There are nine hdamental pnnciples in the international system on which this 
code relies. These are: 1. Sovereign equality of states 2.Temtorial integrity and political 
independence of states 3.Equai rights and self-detemination of peoples 4. 
Nonintewention in the interna1 affaûs of states 5. Peaceful settlement of disputes between 
states 6. Abstention fiom the threat or use of force 7. Fulfilrnent in good faith of 
international obligations 8. Cooperation with other states, and, 9. Respect for human 
rights and fundamental fieedoms. 
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a shared set of normative and principled beliefs, providing value-based rationale for the 

social action of community members; b) shared causal beliefs deriving from their 

analysis of practices leading to a set of problems in their field which then serve as the 

bais  for explaining the multiple linkages between possible policy actions and desired 

outcornes; c) shared notions of validity - that is, intersubjective, intemally defined cri teria 

for weighing and vaiidating knowledge in the field of their expertise; and, d) a common 

policy enterprise - that is, a set of common practices relating to a set of problems to 

which their professional competence is directed, presumably out of the conviction that 

human welfare will be enhanced as a result.' Epistemic comrnunities may either be 

nationai - where their activities are directed towards one country, or emerge as 

transnational8 over time, as a result of the diffusion of community ideas through 

conferences, journals, research collaboration, and various informai communications and 

conta~ts.~ A transnational community's ideas may have their source in an international 

organization or in various state agencies. These ideas are then diffised to other States 

through the decision makers who have been influenced by the ideas." 

Fundamentaily, the epistemic cornmunity approach plays an important role in 

' Collaboration in the absence of material interests binding together actors in different 
cwitries with common policy agendas suggest the existence of an epistemic comrnunity 
with transnational membership. mLQ., at 17. 

'O Ibid. 
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"articulating the cause-and-effect relationships of cornplex problems, helping states 

identify their interests, M i n g  the issues for collective debate, proposing specific 

policies, and identifjmg salient points of negotiation"." Members of an epistemic 

community play both direct and indirect roles in policy coordination. They spread ideas 

and influence the position adopted by a wide range of actors. These actors might include 

domestic and international bodies, government bureaucrats and decision makers, 

legislative and corporate bodies, as well as, the general public." The community can 

directly make a contribution to informal convergence of policy preferences if it can 

simultaneously influence several governments through its transnational membership." 

Episternic cornmunities with a transnational membership can influence national interests 

through identifLing such interests for policyrnakers or by explainhg and clarifying 

important issues and their implications from which policymakers may then deduce their 

interests.lJ Policymakers in one state may, in tum, influence the interests and behaviour 

of other states resulting in the likelihood of convergent state behaviour and international 

policy coordination, infomed by the causal beliefs and policy preferences of the 

epistemic community. In the same vein, epistemic communities may contribute to the 

- - -- -- - 

'' m., at 2. 

l2 Supra note 4 at 379. 

l 3  m. 
'' note 5 at 4. 
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creation and maintenance of social institutions that guide international behaviour. l5 Haas 

notes that 

[bJy focusing on the various ways in which new ideas and information are 
diffused and taken into account by decision makers, the epistemic 
communities approach suggests a nonsystemic origin for state interests 
and identifies a dynarnic for persistent cooperation independent of the 
distribution of international power.I6 

This approach thus supplements structural theones of international behaviour. In 

response to new knowledge expounded by epistemic communities, a state may choose 

to pursue entirely new objectives, in which case outcornes rnay be shaped by the 

distribution of information as well as by the distribution of power capabilities.17 

The essential characteristic of epistemic communities is that members are 

respected within their own disciplines and have the ability to extend their direct and 

indirect influence eventually to major actors in the policy coordination process. l8 The 

timing of events is important in this regard. Crises and new developments in the 

international arena not only accelerate the diffusion process but also lend a sense of 

urgency to the task of reevaluating current policies from which alternative results 

emerge." In essence, some international relations scholars have argued that control over 

l5 m. 
l6 m. 
l7 Ibid. 

l8  S u g ,  note 4 at 380. 

l9 Ibid. 
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knowledge and information is a significant dimension of power. Thus, the diffusion of 

new ideas and information can result in new patterns of behaviour and prove to be an 

important determinant of international policy co~rdination.'~ 

Thus epistemic cornmunities as an analytic approach to some particular issues in 

international relations, it would seem, can be usefùlly employed in an attempt to 

consolidate support or cooperation regarding intervention to protect human rights in the 

international ~ystern.~' 

The dilemma posed by intervention for human rights purposes rests on competing 

claims of state sovereignty and humanitarian assistance. However, recent events are 

leading to a re-evaluation or reassessment of normative assumptions conceming human 

rights, state sovereignty and nonintervention, particularly in situations of widespread 

violations of hurnan rights occasioned by govemmental acts or interna1 conflicts. Recent 

cases of humanitarian intervention seem to point to the emergence of a realignment 

regarding the basic notion of the inviolability of state sovereignty. The cases of 

intewention in Iraq, Bosnia, Somaliq Rwanda, Liberia, and Haiti have provided grounds 

2' The stud, of international relations as a discipline has come under criticism lately 
for lacking a credible theory and set of explmations for the sources of international 
institutions, state interests and state behaviow under conditions of uncertainty. In this 
regard, a prominent intemationd relations theon* Robert Keohane called for a 
"reflective" approach in the absence of "a research prograrn that in particular studies that 
it can illuminate important issues in world politics". See, Keohane, International 
Institutions and State Power:Essaw in International Relations Theory (Boulder: Westview 
Press,1989) at 173. The epistemic communities approach thus amounts to a reflective 
response to the challenge posed by Keohane. 
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for a reconsideration of the doctrine and practice of humanitarian intervention. 

Most of the literature on humanitarian intervestion argues for the primacy of state 

sovereignty over human rights or vice versa. Other scholars have cailed for a delicate 

balancing between state sovereignty and human rights. Whereas these approaches to the 

dilemma presented are commendable, this dissertation argues that state sovereignty need 

not be interpreted as incompatible or inconsistent with concem for human rights 

protection. Sovereignty has always been limited by human rights concems. This 

constraint is itself an amibute of sovereignty. In other words, the argument presented is 

that sovereignty cannot, and should not be a justification for preventing humanitarian 

intervention. The responsibilities that states have in relation to their citizens should be 

recognued as part of their sovereignty, and thus permitting intervention to redress those 

rights where violated. The effect of adopting such an interpretation is one of restoring 

state sovereignty as a cardinal principle of the international system, while at the same 

time, restonng notions of responsibility to state sovereignty. 

The dissertation attempts to establish a legitimate basis for humanitanan 

intervention. It asks three questions. First, are there minimum duties states have, in ternis 

of protecting the rights of their citizens, that are attributes of their sovereignty? Second, 

can violation of these minimum duties constitute the justification for humanitarian 

intervention? Third, how should such intervention be eflectively implemented? This 

dissertation presents answers to the questions by ewmining how the doctrine and practice 

of humanitarian intervention have evolved up to the present in order to throw light on 
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future practice. It argues for intenention expressed in both legal and mord tems to 

alleviate the suffering of oppressed people and victims of intemal anned conflict. 

Furthemore, in answenng the third question, it employs the notion of episternic 

communities as vehicles to build on the increasing support generated in the postCold 

War period in order to enhance the legitimacy and efktiveness of future interventions. 

Humanitarian intervention, understood in the classical sense, involves forcible 

self-help by a state or group of states to protect human rights. Verwey, for instance, 

defines it as 

[tlhe threat or use of force by a state or states abroad, for the sole purpose 
of preventing or putting a hait to a serious violation of fundamental human 
rights, in particulas the right to life of persons, regardless of their 
nationality, such protection taking place neither upon authorization by 
relevant organs of the United Nations nor with the permission by the 
legitimate govemment of the target state? 

Ian Brownlie has defined it more broadly as "the threat or use of m e d  force by a state, 

a belligerent community, or an international organization with the O bj ect of protecting 

hurnan rightsW? Beyond these definitions, some writers have pointed to the concept of 

humanitanan açcess. They draw a distinction between forci ble humanitarian intervention 

and humanitarian access. The latter takes account of situations where the United Nations 

or other humanitarian aid organizations negotiate with govemments in order to gain 

* Verwey, "Legality of Humanitarian Intervention d e r  the Cold War" in Fems ed., 
The Challenne to Intervene: A New Role for the United Nations? (Uppsa1a:Life and 
Peace Institute, 1992) 1 13 at 1 14. 

23 Brownlie, "Humanitarian Intervention" in Moore ed., Law and Civil War in the 
Modem World (Ba1timore:Johns Hopkins University Press, 1974) at 2 1 7. 
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access to affected civilian populations caught in the throes of intemal m e d  codict or 

other com plex humanitarian emergencies. It also includes situations where humanitarian 

access is obtained without the consent of a govemment. In both situations the use of 

military force is absent For purposes of this dissertation, humanitarian intervention refers 

primarily to forcible means employed by a state, group of States, an international or 

regional organization, or humanitanan agencies with the aim (or at least one of its 

principal aims) of ending egregious human rights violations perpetrated by govemments, 

or preventing or alleviating human suffering in situations of intemal conflict. 

In the chapters that follow, the traditional doctrine and practice of humanitarian 

intervention are examined, followed by a discussion of humanitarian intervention in the 

United Nations Charter era (1945-1989). Analysis of post-Cold War practice is then 

undertaken, with the fourth chapter investigating the sources of support for the principle 

and practice of humanitarian intervention. Chapter five concludes the study. 

In essence, this dissertation attempts to show a legitimate basis for humanitarian 

intervention through an examination of the evolution of the doctrine and its practice. It 

argues that sovereignty is not incompatible with humanitarian intervention. Sovereignty 

connotes responsibility, and thus when human rights violations occur on a massive scale 

either arising from governmental acts or in situations of intemal conflict, intemention is 

justified to protect those rights. 



CHAPTER ONE 

THE TRADITIONAL DOCTRINE AND PRACTICE OF HZi'MANITARIAN 
INTERVENTION 

1. Introduction 

The issue of intervention' by one state in the affâirs of another has always been one 

that the international community has had to confiont. Extemai interference in the 

relationship between d e r  and the ruled has been an endunng and pervasive characteristic 

of the Westphaüan system since its inception. This has always been the case since issues 

pertaining to the relationship have an intematioiial dimension when the marner in which one 

state treats its subjeds within its terntory is 'challenged by other states. Intervention was 

comrnon in the Greek city-state system, the Roman Empire, and in the religious wars of the 

16th and 17th cent~ries.~ Two main motivations have been responsible for interventions in 

' The term "intervention" as applied in the international system eludes any precise 
definition. It has been generally used to mean aimoa any act of interference by one state in 
the &airs of another. In a more specific sense, it denotes dictatorial interference in the 
domestic or foreign afEàirs of another state that impairs that state's independence. For various 
defenitions of intervention see for example, Faik, "The United States and the Doctrine of 
Nonintemention in the Internai Mairs of Independent States" (1959) fZPward Law Journal . . 163 at 166; Stowell, Jntervention in Internatiod Law (Washington D.C.:John Byme & 
Co., 1921) at 3 l8,note 48;Thomas & Thomas, Non Intervention- The Law and its Impon in 
the Arnericas (Dallas: Southem Methodist University PressJ956) at Chap.IV; Winfield, 
"The History of Intervention in International LawW(1922-1923) 3 British Yearbook of 
International Law 130 (commenting that "intervention may be anything from a speech of 
Lord Palmerston's in the House of Comrnons to the partition of Poland".); Kelsen, Principle 
of International Law (1956) at 64; Leurdijk, Mtewention in International Politics 
(Leeuwarden:Eisrna B. V. Publishers, 1986) at Chap.5. 

' Morgenthau, for example, observes that "[flrom the tirne of the ancient Greeks to this 
day, some states have found it advantageous to intervene in the @airs of other states on 
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the relationship between mlers and the mled. Firstly, states have intervened in the interna1 

a£Fairs of other states due to the fact that domestic developments elsewhere could undennine 

their own security, either by increasing the chance of codict between states, or by 

underminhg the legitimacy of their own regimes. Secondly, interventions have occurred 

because values related only loosdy to material or security interests, or in the interests of 

humanity, have prompted states to bnng pressure to bear on others to alter the way in which 

they treat their own citizens or subjects3 The latter motivation for intervention, especially 

that in the interests of humanity, is the primary concern of this chapter. The chapter outlines 

the historicd development of the doctrine and practice of humanithan intervention in the 

pre-United Nations Charter period. It attempts to show the doctrine coexisted with state 

sovereignty. Its underpinnings can be found in international law, morality, scholarly 

opinions, treaties and state practice. Thus, the approach used here is to progress fiom an 

examination of the origin and development of the doctrine of humanithan intervention to 

a study of contemporary attitudes and practices. 

Before embarking on an enquiry into the doctrinal evolution and practice of 

humanitarian intervention however, it would be appropriate to make some brief cornrnents 

or observations on the concept of state sovereignty. This is pertinent because debates over 

behaif of their own interests and against the latter's willl'. 
to Intervene" (1967) 45 Foreim Atfairs at 425. See &o. 

Morgenthau, "To Intervene or not 
Phillipson, The International Law B - 

p d  Custom of Ancient Greece and Rome, Vol. 1 (London:MacMillan & Co. Ltd, 191 1) at 
100-101, Vol 2 at 90. 

See for example, Krasner, "Sovereignty and Intemention" in Lyons & Mastanduno eds., 
Bevond Westphalia? State Soverei tv and International Intervention (Ba1timore:Johns 
Hopkins University Press, 1995) 228 at 23 3. 
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the m e n t  status and future role of humanitarian intervention are embedded in the changing 

character of state sovereignty. The juxtaposition of state sovereignty with intervention 

reveals the examination of a wide range of issues and raises a series of questions. For 

purposes of this thesis, however, a paramount concem is: under what circumstances can a 

state or group of states, or the United Nations intervene in the domestic affairs of states to 

bring governments to account for failing to fiilfil an international obligation viz., to provide 

their citizens with basic human rights? The question is one that does not yield an easy 

m e r .  It is one that the international community is continuing to grapple with and prompts 

a reexamination. Sovereignty features in the question of whether or not to intervene on 

humanitarian grounds. Definitions or conceptions that tend to emphasise the absolute nature 

of state sovereignty provide a bulwark against developing a robust practice of humanitarian 

intervention in international relations. It is contended that the meanings or interpretations of 

sovereignty are not, and have not been incompatible or inconsistent with intervention to 

protect human rights. In othn words, the responsibilities of states toward their citizens mean 

that human rights protection must be seen as part of the definition of sovereignty. 

2. Historical evotution of state sovereignty and the doctrine and practice of 

humanitarian intervention: 

1. State Sovereignty: 

A definhg feaaie of the modem international system is the division of the world into 

sovereign states. Most of the basic noms, des ,  and practices of international relations have 

thus rested on the prernise of state sovereignty. In other words, over the centuries, this 



sovereignty of nation-states - the idea of final and absolute authority in the state - has been 

a p ~ c i p a l ,  constitutive, feahire of the modem world.' Yet its role in the relations between 

states has been "so thoroughly delineated, demarcated, explicated, qualified and categorized 

[so much so that] the term's continued useful precision is open to question".' Some writers 

have even called for the introduction of other concepts that may provide more insights for 

analyzing the authority of nation-states in contemporary international relations, or for its 

abandonment altogether6 It is, however, unlikely that sovereignty wiil be eliminated in the 

relations between states since the view persists that it is the best mechanism for organizing 

human society at the international level. Although the forma1 principle of sovereignty 

rernains the basic nom of international relations, its content has shifted as will be argued 

' See Jackson, "Quasi-States, Dual Regimes, and Neoclassical Theory:Intemational 
Jurisdiction and the Third World" (1987) 41 International Ordzat ion  519; 
Walker,"Sovereignty,Identity, Community:Reflections on the Horizons of Contemporary 
Political Practice" in Walker & Mendlovitz eds., Contendins Sovereimties: Redefininq 
Political Cornmunity(Boulder:Rienner, 1990) at 159; Verhoeven, "Sovereign States:A 
Coiiectivity or Community" (1994) Hitotsubashi Journal of Law and poli tic^ 149. Although 
various definitions of sovereignty have been proffered and distinctions drawn between 
intemal, extemal, legal and political, shared or exclusive sovereignty, in an attempt at 
clarification, its exact meaning has not been authoritatively defined. The bnef discussion 
here is to show the evolution of the concept in an attempt to determine in subsequent 
chapters, the current understandings and meanings of the tenn. 

Philpott, Sovereignty: An Introduction and Bnef History" (1995) 48 Journal of 
International AfEairs 353 at 354. The term 'sovereignty' has a long and troubled history, and 
a vanety of meanings. See Crawford, The Creation of States in International Law 
(W0rd:Clarendon Press, 1979) at 26. According to Oppenheim it is "doubffil whether any 
singe word has caused so much intellectual confusion". See, Oppenheim, Jntemational Law, 
Vol. 1 (London:Longman,1905) at 103Pal1, "Sovereignty" in Oxford Cornaanion to Politics 
of the World (Oxford: Odord University Press, 19%) at 854. 

Goodman, "Democracy, Sovereignty, and Intervention" (1 993) 9 Arnencan University 
urnal ofIntemational Law and Policy 27 at 30. Laski for example suggests that "it would 

be of lasting benefit to political science if the whole concept of sovereignty were 
surrenderedt'. Laski, A G r a m  of Politics 4th ed. (London:Ailen & Unwin, 1938) at 44-45. 



later regarding the concept of hurnan nghts. 

Definitions of sovereignty tend to focus on its legd content which is often perceived 

to change linle and thus the concept is viewed as a static, 6xed one. Intemally, sovereignty 

connotes the exercise of supreme authority by states within their individual territorial 

boundaries. Extemaily, it connotes equality of aatus between aates comprising the society 

of states. Thus, the formal position of the concept in legal and diplomatic convention has 

implied both supremacy within and equality of status without. 

The original rneaning of sovereignty, according to Paasivirta, em plo ying bot h 

etyrnology and the usage of the concept in legal and poiiticai theory, is related to the idea of 

superionty.' It stems from the Latin word 'supra'. In mainstream legal and political theory, 

therefore, the sovereign is the holder of ultimate power.' In the Westphalian international 

system the ultimate power holder is the state. This particular view of sovereignty maintains 

that because the state is under the legal influence of no superior power, sovereign~ resides 

in the state. in other words, to be sovereign is to be subject to no higher power. The upshot 

' Paasivirta, "Internationalization and Stabkt ion  of Contracts Versus State 
Sovereignty" (1 990) British Yearbook of International Law 3 15 at 33 1. 

' In intenianonal law the meaning of sovereignty relates to the idea of independence. The 
right to be independent assumes the i&t of state autonomy in issues pertaining to its 
intemal flairs and the c-g out of its extemal relations. The classic dennition given by 
Iudge Max Huber in the Island of Paimas case in 1928, States that: "sovereignty in the 
relations between states signifies independence. Independence in regard to a portion of the 
globe is the right to exercise therein, to the exclusion of any other state , the functions of a 
state". Permanent Coun of Arbitration, April 4, 1928. UN Reports of htcrnatiooal 
Arbitrai Awards, Vo1.2,829 at 838. Again, in the Wimbledon Case, the Permanent Coun 
of Intedonai  Justice held that the sovereign state "is subject to no other state and has full 
and exclusive powers within its jurisdiction without prejudice to the lirnits set by applicable 
law". PCIJ, Series A, no. 1,1923 at 25. 
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of this theory ofstate sovereignty, therefore, is that human rights are considered a matter of 

domestic, and not international concern, 

This absolute notion of state sovereignty discussed above has its origins in Aristotle's 

Politics, and the classic body of Roman Law.9 In the Politics, Aristotle recognizes the fact 

that there m u a  be a supreme power existing in the state, and that this power rnay be in the 

h d s  of one, or a few, or of many.'O The idea of sovereignty as fomulated in ancient Rome 

sought to establish the theoretical absolutism of the powers of the Emperor and to 

consolidate the despotism of his rule." Arnong the Romans the idea of sovereignty found 

expression in the fact that "[tlhe wiil of the Prince has the force of law, since the people have 

t ransfed  to him aîi their nght and p~wer". '~ 

In the Middle Ages, governrnent based on the consent of the govemed was the ruling 

theory. The idea of original popular sovereignty was universaily prevalent. It was an axiom 

of political theory from the end of the 13 th century that the justification of ail goverment 

lay in the voluntas, subrnission of the comrnunity ruled.13 At this time, however, a strong 

doctrine on the nature of sovereignty was inhibiteci; firnly, by the prevalent idea of the 

Memam, Histoy of the Theory of Sovereimty since R o u s s ~ ( N e w  York:Ams 
Press, 1968) at 1 I 

'O Book III, chp.7. Jowett's translatioq. Cited in m. 
l 1  See Hinsley, Sovereiggy (London: Watts & Co. Ltd., 1966) at 126. 

'* -note 9. Cicero for example wrote with reference to sovereignty t k  "there exists 
a supreme and permanent law, to which di human order, ifÏt is to have any trutll or validity, 
must confom " and that there is "no other foundation of poiitical authority than the consont 
of the whole people". Quoted in Carlyle, A Historv of Medieval Political Theorv in the West 
(1950) at 16-17. 

" See, Memam, M. at 12. 



dominance of divine and natural law over positive law; secondly, by the idea of the so-called 

mixed fonn of state - politicdy by the contlia between Church and State, and by the feudal 

conditions prevalent within the State itself '* In this era, the conception of sovereignty as 

representing some absolute and even arbitrary authority in the State or Church was 

unkno~n. '~  One writer notes that 

[tlhere is nothing more characteristic of the Middle Ages than the absence of 
any theory of sovereignty as this conception has been sometimes current 
dunng the last three centuries. The King or d e r  of the Middle Ages was 
conceived of not as the master, but as the servant of the law; the notion of an 
absolute king was not medieval, but grew up during the penod of the decline 
of the political civilisation of the Middle Ages. '' 

Further development of the concept was to corne with the formation of the national aate. As 

the Roman Empire dedined the idea of sovereignty was reinvigorated to reinforce and 

legitimire secular authority. 

The concept received its first systematic articulation in the works of scholars such 

as Jean Bodin, Hugo Grotius and Thomas Hobbes in the 16th ad i7iii ~iituries. Bodin 

defined sovereignty as "the most hi& absolute and perpetuai power over the citizens and 

subjects in a Commonweale ... the greatest power to ~ornmand".'~ For hm, the nature of the 

supreme power is absolute, wholly &ee from the restraint of law, and held subject to no 

l5 Latu>n,Jenks et al., Sovereimty Within the Law (New York:Dobbs Ferry, 1965) at 23. 

l6 Carlyle, SuDrLnote 12 at 457. 

" Bodin, Six (London, 1606) trans. Knolles, MacRae ed., 
(Cambridge, Mass:Harvard University PressJ962) bk.1, chp.8 at 84. Quoted in Beitz, 
"Sovereimty and Moralitv in International AfFairs" in Held ed., Political Taeory Today 
(Stanford University Press, 199 1) 



conditions or limitations. Even though he stated in very strong tems the nature of 

sovereignty, he was prepared to place iimitations on the sovereign power. I a e  sovereign was 

constritined by natuml law, divine law and the law of nations. lg 

To Grotius, sovereignty was "that power whose acts are not subject to the control of 

another, so that they may be made void by the act of any other human ~ i i l " . ' ~  The supreme 

power is, however, limited by divine law, naturai law, the law of nations, and by such 

agreements as are made between d e r  and the nileci? He aptly points out that 

. . .an indefinite number of rights may be subtracted fiom the authority of the 
der;  his acts may be rendered subject to ratification by a senate or other 
body; it may even be provided that in cenain cases a right of insurrection 
falls to the people yet the sovereignty still retains its essentid quality 
unimpairecl pmphasis added] .*' 
Sovereignty for Hobbes was far more absotute than the theory of Bodin or Grotius. 

He regarded sovereignty as absolute, unified, inahenable, based upon a voluntary but 

irrevocable contract? The idea of absoluteness regarding this classical notion of 

sovereignty has been interpreted as cornplete or unlimited &dom of action with no political 

or institutional constraints regarding the capacity to act? On another interpretation, an 

l8 -note 9 at 1 5- 16. See a h ,  Skinnery The Foundations of Modem Politicai Thounht. 
2 Vols.(Cambridge: Cambridge University Press, 1978) 2: at 244-254. 

l9 Cited in Memam, M., at 21. 

'-' See, Beitz,"Sovereignty and Morality in International Main" in Held ed., Politicai 
Theop Today (Stanford University Press, 199 1) at 238. 
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absolute sovereign is not limited by moral considerations, so that for a sovereign power 

nothing can be unjust.*' In this formulation, thus, sovereignty is regarded as final political 

authority 

It is pertinent to note that both Bodin and Hobbes wrote long after territorial states 

or city-states had formed in Europe. They were driven to a more extreme defence of 

sovereign control by the disorders that were engendered by the religious wars of the 

sixteenth and seventeenth centuries. The importance of these theonsts to the development 

of state sovereignty is that they "provided European rulers with a variegated menu of 

intellechial ideas fiom which they could draw to justiw their pol icie~".~~ 

Although the concept of state sovereipty has been infiuential fiom the sixteenth 

century onwards, it has nevenheless been contested or qudified by the continuing influence 

of dwelopments within the international system over the past four centuries- The European 

pattern of temtorial entities ruled by sovereigns equal as between themselves received its 

confirmation at Westphalia following the end of the Thirty Years War that had raged over 

Europe in the early 17th century. The Peace of Westphalia (1648) marked the acceptance of 

the idea of the sovereign authority of the state? The international system that evolved, 

26 Krasner, ''Westphalia and AU That" in Goldstein & Keohane eds., Ideas and Foreim 
Policv:Beliefs.Institutions and Political Chaqgg (Ithaca,NY:Cornell University Press, 1993) 
at 263. 

'' There is some disagreement as to whether the Peace of Westphalia marked a decisive 
break between the medieval and modem worlds by creating a system of sovereign states or 
consolidated 300 years of evolution towards such a system. See for example, m., at 235- 
264;Tilly, Coercion. Capital. and Euro~ean States. AD 990-1992 (0xford:Basil 
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initially centred in Europe, was based on the idea that states were the major actors. Their 

sovereignty was to be regarded as absolute. The supposition was that states would maintain 

dcmestic order within the borders and command the resources necessary to carry on effective 

relations with other states outside their own jurisdiction.*' Institutions eventually evolved 

to maintain order and stability in a system of international relations. These institutions were: 

a balance of power to prevent the rise of a powemil state and to contain aggression; the 

codification of rules of behaviour through international law; the convening of international 

conferences to settle major ciifferences; and diplornatic practices through which states would 

be encouraged to negotiate differences arnong themsel~es.~ 

Within the institutions noted above, however, it is significant to note that the Peace 

of Westphalia did not sanction the nght of d e n  to do whatever they pleased within their 

own tenitones. There were important limitations contained in its provisions on the authority 

of the sovereign, especiaily regarding the practice of religion, which was the dominant 

political question of the seventeenth cenhiryM It provided for a set of internai practices by 

recognizing rights for both Protestants and Catholics, thus rejecting the nght of rulers to 

change the religious practices within their temtories arbitrady. A sovereign, for example, 

a Lyons & Mastanduno, "Introdudm: International Intervention, State Sovereignty, and 
the Future of International Society" in Lyons & Mastanduno, -note 3 at 5-6. 

29 Watson, "European International Society and its Expansion" in Buii & Watson eds., 
The Expansion of International Society (New York: Clarendon Press, 1894) at 23-25. 
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who changed his religion could not compel his subjects to change theirs." The tension 

betweai the scope of sovereign authority and international pressures indicated in the treaties 

of Westphalia is andogous to the ongoing debates regarding a universal human rights 

regime. 

It would seem to be the case that the actual content of sovereign authority - its 

content both internally and externally - has never been generally agreed upon and recognised 

in absolute tenns." A discussion of sovereignty in its broad historical context and as an 

abstract theoretical construct suggests its meanings and practices are historicaily variable. 

2. Humanitarian Intervention 

HwnaRitarian intervention has long been a routine feature of the international system 

and has coexisted with the development of state sovereignty. The theory of humanitarian 

intervention is based on the assumption that States in their relation with their own nationais 

have the international obligation to guarantee to them certain basic or fundamental rights 

which are considered necessary for their existence and for the maintenuice of friendly 

relations among nations. It holds further that these rights are so essential, universal, and of 

aich high value to the human person that violations by any state cannot be ignored by other 

States. This assumption would authorize intervention by other States, in case of flagrant 

32 m., at 261. Also see generally, Biersteker and Weber, eds., State Sovereimty as 
al Construa (Cambridge: Cambridge University Press, 1996) at 1-2 1,278-286 (arguing 

"throughout the course of history, the meaning of sovereignty has undergone important 
change and transfomation - fiom the location of its legitimacy (in God, in the monarch, or 
in a people) - to the scope of activities claimed under its protection"). 
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denial of these rights by any State to her own citizens." 

Although a "usable general definition" of humanitarian intervention is "extremely 

difficult and virtually impossible to apply rigorously" according to some c~rnmentators,~~ 

the concept may be defined as "the reliance upon force for the justifiable purpose of 

protecting the inhabitants of another state fiom treatment which is so arbitrary and 

persistently abusive as to exceed the ümits of that authority within which the sovereign is 

presumed to act with reason and ju~tice".~' In a fiequently used definition, "the theory of 

intervention on the ground of humanity.. . recognizes the right of one state to exercise 

international control over the acts of another in regard to its intemal sovereignty when 

contrary to the laws of humanity"." Teson defines it as the "proportionate transboundary 

help, including forcible help, provided by governments to individuals in another state who 

are being denied basic human rights and who themselves would be rationally willing to 

33 See Ganji, Intemationai Protection of Human Rinhu (Geneve:Librairie E. Droz, 1962) 
at 9. 

" Franck & Rodley, "Mer Bangladesh: The Law of Humanitarian Intervention by 
Military Force" (1973) 67 Arnerican Joumai of International Law 275 at 305. 

'' Stowell, SuDranote 1 at 53. Arntz, for exarnple, maintains thatW[w]hen a goverment, 
although acting within its rights of sovereignty, violates the nghts of hurnanity, either by 
measures contrary to the interests of other States or by an excess of cruelty and injustice, 
which is a blot on our civilization, the right of intervention rnay lawfûlly be exercised, for, 
however wonhy of respect are the nghts of state sovereignty and independence, there is 
sornething yet more worthy of respect, and that is the nght of hurnanity or of human society, 
which must not be outraged". Payne tram., Cromwell on Foreign Anairs at 72, quoted in 
M. 
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revolt against their oppressive government"." These definitions do overlap in important 

aspects and provide a fùndamental understanding of the employrnent of the term by scholars. 

It is generally an act performed for the purpose of compelling a sovereign to respect 

fundamental human rights in the exercise of its sovereign prer~gatives.~' The classical 

concept covered any use of armed force by a state against another state for the purpose of 

protecting the life and liberty of the nationals of the latter state unable or unwilling to do so 

itself j9 

" Teson, Humanitarian 1ntervention:An Inauiry into Law and Moraiity (Ardsley-on- 
HudsoqNew York:Transnational Publishers, 1988) at 5. 

j9 Beyerlin, "Humanitarian Intervention" in Bernhardt ed., 
International Law 3 (Arnsterdam:North Holland Publishing Co., 198 1) at 2 1 1. In 
International Law, some commentators tend to draw a distinction between intervention for 
the purpose of protecting a statets nationals abroad from other types of humanitarian 
intervention. The daim is made that aithough the former is a humanitarian act, the legai 
ground for protection of nationals is traceable to the independence of States, and thus it is 
not proper to consider both under the umbrella of humanitarian intervention. Asrat, 
P r o h i b i t i o n C h a r t e r :  A Studv of Art. 2(4 1 (Uppsala: Juridiska 
Foreningen i, 195 1) at 184- 185. Bowett claims the legality of humanitarian intervention is 
far more controvenial than the dght of protection of nationais abroad thus the two principles 
should not be lumped togetherithe reason being that if they are grouped together it might 
undermine the latter pnnciple. Bowett, "The Use of Force for the Protection of Nationals 
Abroad" in Cassese ed., The Cunent Remilation of the Use of Force@ordrecht:Martinus 
Nijhoff Publishers, 1886) at 49. See also, Ronzitti, Pescuinn Natioanîs Abroad Throu& 
Militarv Coercion and Intervention on Grounds of H u m  (Dordrecht: Martinus Nijhoff 
Publishers,l985). Fairley contends that this distinction exists in theory but should be 
abolished in practice. He states that "with respect to the use of force by states for 
humanitarian ends. ..the utility of the two-fold classification of customary international law 
coilapses for the purpose of assessing the legal propriety of humanitarian intervention in the 
post- 1945 era.. .". Fairley, State Actors, Humanitarian intervention and International Law: 
Reopening Pandora's Box" (1980) 10 Georgia Journal of International and Com~arative Law 
29 at 35;Gordoq however, indicates that humanitarian Intervention "is employed to describe 
three very different situations:first, where a state uses force to protect the lives or property 
of its own nationals abroad ... second, where the use of force serves to prevent a foreign 
government fiom initiating or perpetuating a massive and gross violation of the human rights 



The genesis of the doctrine is traceable to ancient times and the religious wars of the 

16th and 17th centuries. Its institution, however, seems to be largely a creation of the 19th 

centuxy." Pnor to the 19th century hwnanitarian intervention was based on Christian Beliefs 

and the religious concept of the dignity of man." St. Thomas Aquinas made references on 

the basis of religious solidarity to the effect that a sovereign has the right to intemene in the 

intemal aflairs of another when the latter greatly mistreats its s~bjects.'~ Sirnilarly, the 

Spanish scholar Vitoria argued that 

if any of the native converts to Christianity be subjected to force or fear by 
their princes in order to make them retum io idolatry, this would justify the 
Spaniards ... in making war and in compelling the barbarians by force to stop 
suc h misconduct, . . .and in deposing nilers as in other just wars.. . Suppose a 
large part of the Indians were converted to Christianity, and this whether it 
were done l a a y  or unlawfully,. . . so long as they redly were Christianq the 
Pope rnight for a reasonable cause, either with or without a request from 
them, give them a Christian Sovereign and depose their other unbelieving 

of its own or a third state's nationais; third, where a state intervenes in a foreign state's civil 
war or su-called war of national liberation". Gordon, "Article 2(4) in Historical Context" 
(1985) 10 Yale Journal of International Law at 277. It is suggested that the nature of 
interventions today does not warrant such a distinction. Whether the right of protection of 
nationals flows corn self-defence or not, the ultimate objective involved here is the 
protection of human rights. For purposes of this thesis humanitarian intervention will be 
taken to encompass intervention for protection of nationals. 

Fonteyne, "The Customary International Law Doctrine of Humanitarian Intervention: 
Its Current Validity Under the U.N. Charter" (1974) 4 California Western International Law 
Joumai 203 at 205-206. 

" Green, Law and Societv (Leyden: A. W. Sijtho61975) at 294. Fonteyne comments thnt 
earlier examples of humanitarian intervention are too close!y associated with the feeling of 
religious solidarity to consider them as genuinely humanitarian. m., at 206. 

" Scott, The S~anish Orieins of International Law. Francisco de Vitoria and His Law of 
Nations (Carnegie Endowment for International Peace, 1934) at Para.40 1 (XLIII). Quoted 



Vitoria thus contended that resistance by the heathen princes to the Christian missionaries 

and measures to force converted Indians to retum to paganism would entitle the Pope to 

remove the Indian Princes and justified wacU These statements provided the ideological 

grounds for most interventions undertaken by "civilwd nations" in the anairs of "non- 

civilized nations"." When Christian populations in "non-civilized" nations were subjected 

to persecutions or atrocities it was lawfùl to intervene. It was aiso lawful to intervene to end 

such practices as human sacrifice, although it is noteworthy that these statements also 

provided the bais for European Powers who invoked such principles to justiQ their 

imperiaiistic behaviour. 

Moving from the ecclesiastical underpinnings of the doctrine, the question of when 

in Green,$uqr&note 41 at 289. Vitoria's argument in justifjing the conversion of heathens 
to Christianity whether it was done lawfully or uniawfiilîy, does not si;ggest any cnteria but 
instead opens the door for ail kinds of pretextual intervention. 

" Su- writing around the same period uniike Vitoria, narrowed the right to wage war 
on behalf of nationais by maintai~ng "only on condition that the Wend himself would be 
justified in avenging himself and actually proposes to do m... but if the injured party does 
not entertain such a wish, no one else may intervene, since he who cornrnitted the wrong has 
made himself subject not to everyone indiscriminately, but only to the person who has been 
wronged". He however went further to state that a punitive war might be waged to preserve 
a people's right to worship "on the ground of the defence of the innocent. ..(and) if the prince 
forcibly compelled his subjects to practise idolatry; but under other cùcumstances, (such a 
ground) would not be a sufficient cause for war, unless the whole state should demand 
assistance against its sovereign ...[ A] Christian prince may not declare war save either by 
reason of some injury inflicted or for the defence of the innocent ... [which latter] is 
permissible in a special sense to Christian princes...". Suarez, De Tn~lici Virtute T h e o l o a  
(1621), De Charitate, Disputatio Xm", 9.4, para.3, Carnegie Translation, Seleciions From 
Three Worh(1944) at 8 17;s.5, paras.3, 6-8, at 824,826-827. Quoted in 
Green, "International Criminal Law and the Protection of Human Rights" in Chen & Brown 
eds., Contem~orary Problems of International Law:Essays in Honour of Geoq 
Schwarzenbcrm (London:Stevens & Sons Ltd., 1988) 1 16 at 122-123. 

" Green, SuDrgnote 4 1. 



humanitarian intervention is permissible became secularised in the pnnciple of lending 

lawful assistance to peoples struggiing against tyranny. Support was found for the doctrine 

among rnany international scholars.' For Grotius writing in 1625, it was irnponant that the 

law govemhg every human society be Limited by a widely recognized principle of humanity. 

If a sovereign, although exercising his rights, acts contrary to the rights of humanity by 

grievously üi-treating his own subjects, the nght of intervention may be lawfully exerci~ed.~' 

In his oft-quoted words, he asserts: 

[tlhere is also another question, whether a war for the subjects of another be 
just, for the purpose of defending them from injuries by their d e r .  Certainiy 
it is undoubted that ever since civil societies were formed, the rulers of each 
claimed some especial rights over his own subjects ... [But] ...[ i]t a tyrant . . . 
practices atrocities towards his subjects, which no just man can approve, the 
right of human sociai connexion is not cut off in such a case ... [I]t would not 
follow that others may not take up arms for them." 

' See StoweU, ~ u q , n o t e  1 at 55. 

47 He writes:"The fact must be recognized that kings, and those who possess rights equal 
to kings, have the right of dernandiig punishments not oniy on account of injuries committed 
against themselves or their subjects, but aiso on account of injuries which do not affect them 
but excessively violate the law of nature or of nations in regard to any persons whatsoever ... 
Truly it is more honourable to avenge the wrongs of others rather than one's own, in the 
degree that in the case of one's own wrongs it is more to be feared that through a sense of 
personal suffering one may exceed the proper lUNt or at least prejudice his rnind ... Kings in 
addition to the particular care of their own state, are also burdened with a generai 
responsibility for human society.. .The.. . most wide-reaching cause for undertaking wars on 
behalf of others is the mutual tie of kinship arnong men, which of itself affords sufficient 

Ili ac Pac . . .  
ground for rendering assistance". Grotius, Be h r e  Be 1s 1 ,ibn Tre( 1625), Kelsey 
tram. (New York:Bobbs-Merriii Co., 1925) at 504-505,508,582. Another writer of the period, 
PufendorÇ also maintained that "comrnon descent alone may be a sufficient ground for our 
going to the defense of one who is unjustly oppressed, and implores our aid, if we can 
conveniently do so". See De Officio Humanis et Civig (1682), Moore trans. (1927) at 
Lib.II,cap.XVI,s. 1 1. 

Grotius, 2 De Jure Belli est Paci~ (Whewell trans. 1853) at 288. Grotius also recognized 
the abuses inhereet in exercising the right of humanitarian intervention but nevertheless 
supponed it by drawing interesting analogies, for he States, "the desire to appropriate 



Consequently, the sovereignty or independence of states stopped where it was violated 

beyond the point of tolerance. Another witer of the penod, Vattel," in his thoughts on the 

subject, stated: 

[I]f the prince, attacking the fundamental laws, gives his people a legitimate 
reason to resist hVn, if tyranny becomes so unbearable as to cause the Nation 
to rise, any foreign power is entitled to help an oppressed people that has 
requested assistance." 

Thus, authorities on international law considered humanitarian intervention to be in 

corûonnity with natural law. Their ht ings pointed to the permissibility of the use of force 

against tyrants who mistreated t heir subject S. Whereas publicists around the period in w hich 

Grotius and Vattel were writing formulated the rules of international law in terms of the 

recognition of naniral rights, the nineteenth century saw the ascendancy of legal positivism 

as the basis of international j~rispmdence.~' l t z ,  for example, developed the theory of 

another's possessions oflen uses wch a pretext as thkbut that which is used by bad men does 
not necessarily therefore cease to be right. Pirates use navigation, but navigation is not 
therefore unlawful. Robbers use weapons, but weapons are not therefore unlawful". M. 

49 Vattel had earlier observed that "[tlhe Sovereign is the one to whom the Nation has 
entmsted the empire and the Gare of government; it has endowed him with his rights; it atone 
is directly interested in the manner in which the leader it has chosen for itself uses his power. 
No foreign power, accordingly, is entitled to take notice of the administration by that 
sovereign, to stand up in judgrnent of his conduct and to force hirn to alter it in any way. If 
he bunes his subjects under taxes, if he treats them harshly, it is the Nation's business; no 
one else is called upon to admonish him, to force him to apply wiser and more equitable 
principles". De Vattel, 2 Le Droit Des Gens, Pradier-Fodere ed. (1 863) Ch. IV, para. 55. 
Quoted in -note 40 at 214. 

Quoted in m., at 2 1 5 

" For an exposition on the distinctions between "natural" and "positive" law as applied 
to humanitarian intervention see generally, Hafi, Genocide and Human Riaht s: Int emat ional 
ml and Political Issues (DenverGraduate School of International Studies Univ. of 
Denver, 1 984). 



humanitarian intervention by recognizing it in an absolute way against al1 states. He 

maintains that 

When a government, even acting within the tirnits of its rights of sovereignty, 
violates the rights of humanity, either by measures contrary to the interests 
of other States, or by excessive injustice or brutality which seriously injure 
Our morals and civilkation, the right of intervention is legitimate. For, 
however wonhy of respect the rights of sovereignty and independence of 
States may be, there is sornething even more worihy of respect, namely the 
law of humanity, or of human society, that must not be Molated. In the sarne 
way as within the State fieedom of the individuai is and must be restnaed by 
the law and the morals of society, the individual freedom of the States must 
be lirnited by the law of human ~c i e ty . ' ~  

Some writers, howwer, recogniPng the independence of sovereign states denied the 

right of another state to intervene even though a neighbouring state treats its nationals in an 

atrocious man.net. To intewene was to usurp the sovereign characteristics of the state against 

which it was invoked. Mamianis3 and Cmazza-Amari, both Italian scholars, for example, 

did not recognize the legality of intervention for humanitarian purposes. The latter states that 

"...[n]either can one justifj intervention in the case where the local governent does not 

respect the elementary laws of justice and h ~ r n a n i t y " . ~  The French scholar Pradier-Fodere 

in essence observed that the doctrine is illegal since it constitutes a violation of the 

independence of states." Other writers such as Halleck, Bonfils, and Despagnet expressed 

52 Quoted in -note 40 at 220. 

" Camazza-Amari, quoting Mamiani, considerd l' the actions and the crimes of a people 
within the limits of its territory do not infringe upon anyone else's rights and do not give a 
basis for a legitimate intervention...". Cmazza- Arnari, 1 Traite De Droit International En 
Ternos De Paix (Montanari-Revest Transl. 1880). Quoted in SuDrBnote 40 at 2 15. 

'' He writes that "[tlhis (humanitarian] intervention is illegal because it constitutes an 
infringement upon the independence of States because the powers that are not directly, 



similar views." 

Nevertheless, the doctrine still had its advocates among scholars." Some writers, 

however, partially accepted the doctrine. They seemed concemed about whether the doctrine 

could be incorporated into the principles of traditional internationai law. Their womes 

apparently were heightened by their fundamentai ideological or political beliefs regarding 

sovereignty and non-intervention versus feelings of humanitarianism. Bernard stated that 

"the [positive] law . . .prohibits intervention.. . wowever,] there may even be cases in which 

it becomes a positive duty to transgress [positive law]"." Refemng to humanitarian 

immediately affected by these inhuman acts are not entitled to intervene. If the inhuman acts 
are cornmitted against the nationals of the country where they are cornmitted, the powers are 
totaiiy disinterested. The acts of inhumanity, however condemnable they may be, as long as 
they do not affect or threaten the rights of other States, do not provide the latter with a basis 
for la* intervention, as no State can stand in judgement of the conduct of others. As long 
as they do not intnnge upon the rights of the other powers or of their subjects, they remain 
the sole business of the nationals of the countnes where they are committed". Pradier- 
Fodere, Traite De Droit International Euro~ean et Americain (1 885) 65 5. Quoted in Hassan, 
"Realoolitik in International Law: Mer  Tanzanian-Updan Codict 'Humanitarian 
Intervention'Reexarnined (1 980- 198 2 )  17 Willamette Law Review 859 at 863. 

See Halleck, International Law:or Rules Renulatinn the Intercourse of States in Peace 
md War (1861) at 340; Bonfils, Manuel le Droit International Public 4th ed.@roits des 
Gens) (1905) at 168 et seqpespagnet, Çours de Droit international Publiç 4th ed.(1910) at 
258 et seq. Cited in Ronzitti, -note 37 at 89 and accompanying footnotes. Stowell also 
provides authorities denying the existence of humanitarian intervention. Stowell, -note 
1 at 58-60 and accompanying footnotes. Some South American jurists also rejected the 
doctrine. Writing at the beginnuig of the 20th century, Pereira, for instance, States: "[ilntemal 
oppression, however odious and violent it may be, does not affect, either directly or 
indirectly, extemal relations and does not endanger the existence of other States. 
Accordingly, it cannot be used as a legal bais for use of force and violent means". Pereira, 
Pnnci~ios De Direito Intemacional (1 W2), quoted in Hassan,u.  at 864,footnote 1 1. 

" See, Hassan, suDr%note 55 at 860. 

Bernard, (ln the Princi~le ofNon-Intervention(1860) at 33-34, quoted in -note 40 
at 218. 



considerations, Harcourt argues: "Intervention is a question rather of policy than of law. It 

is above and beyond the domain of law, and when wisely and equitably handled ... may be the 

highest policy of justice and humanity"." Sirnilarly, Lawrence considered "intervention to 

put a stop to barbarous and abominable cruelty a high act of poiicy above and beyond the 

domain of law". He furthemore stated that it "is destitute of technical legality, but it may 

be morally right and even praiseworthy to a high degree.. . [international law, therefore,] will 

not condemn interventions for such a c a u ~ e " . ~  Phillimore maintained that in the absence of 

specific treaty provision, the right of intervention could be exercised only 

in the event of penecution of large bodies of men, on account of their 
religious beliefJin which case] an m e d  intervention on their behalf might 
be as warrantable in international law, as an m e d  intervention to prevent 
the shedding of blood and protracted istemal hostilities ...N O writer of 

' 9  Harcoun, Histoncus: Letters on Some Ouestions of International Law (1863) 14, 
quoted in Stowell, Supr3note 1 at 60. 

" Furthemore, Lawrence forcefully argues for maintaining a right of intervention by 
stating " [s]o prone are powerful states to interfere in the f ia in  of others, and so great are 
the evils of intelference, that a doctrine of absolute non-intervention has been put fonh as 
a protest against incessant meddling. ifthis domine means that a state should do nothing but 
mind its own concerns and never take an interest in the affairs of other states, it is fatal to the 
idea of a famiIy ofnations. If, on the other hand, it means that a state should take an interest 
in international affairs, and express approval or disapproval of the conduct of its neighbors, 
but never go beyond moral suasion in its interference, it is foolish. To scatter abroad protests 
and reproaches, and yet to let it be understood that they will never be backed by force of 
arms, is the surest way to get them treated with angry contempt. Neither selfish isolation nor 
undignified remonstrance is the proper attitude for honorable and self-respecting states. 
They should intervene very sparingly, and only on the clearest grounds of justice and 
necessity; but when they do intervene, they should make it clear to ail concerned that their 
voices must be attended to and their wishes carried out". See Lawrence, The Principles of 
International Law 4th ed.(London:Macmillan & Co.,1910) at 129, 137-138. Hall also 
observes that "[wlhile however it is settled that as a general nile a state must be ailowed to 
work out its internai changes in its own fashion ... intervention for the purpose of checking 
gros tyranny or of helping the efforts of a people tc 5ee itself is very cornmonly regarded 
without disfavour". Hall, A Treatise on International Law 2nd ed (1 884) at 265. 



authority upon International Law sanctions such an Intervention, except in 
the case of a positive penecution inflicted avowedly upon the ground of 
religious belief6' 

Westlake, one of the prominent English writers of the period, on the other hand recognized 

a right to intervene in the interest of humanity, especially in response to popular feeling. He 

was of the view that even a single state could exercise this right." 

By the early 20th century, the right of humanitarian intervention had gained wide 

acceptance in the doctrine of non-intervention." Many f i t e r s  refûsed to recognize state 

sovereignty as absolute. It was a principle that was susceptible to restrictions or exceptions. 

Consequently, absolute sovereignty and non-intervention were relegated to the background 

61 Phillimore, International Law, vol. 1, (1 879) at 622-623. 

He asserts that "[ilntemention in the intemal affairs of another state is justifiable ... when 
a country has fden h o  such a condition of anarchy or misrule as unavoidably to disturb the 
peace, external or internai of its neighbours, whatever the condua of its governent rnay be 
in that respect ... In considering anarchy and misrule as a ground for intervention . .. [tlhe 
moral effect on the neighbouring population is to be taken into account. Where this include 
considerable numbers allied by religion, language or race to the population suffenng frorn 
misnile, to remain the foimer fiom giWig support to the !mer in violation of the legal rights 
of the misruled state, may be a task beyond the power of their goverment, or requùing it 
to resort to modes of constrauit irksome to its subjects, and not necessary for their good order 
if they were not excited by the spectacle of misenes which they must feel acutely. It is idle 
to argue in such a case that the duty of the neighbou~g peoples is to look on quietly. Laws 
are made for men and not for creatures of the imagination, and they mua not create or 
tolerate for them situations which are beyond the endurance ... of the best human nature that 
at the time and place they can hope to meet with". 
Westlake, International Law, Part 1, Peace,(Cambridge:Cambridge University Press, 1904) 
at 305-307. 

" See Mandelstam, The Protection of Minoritie~ 1 (1923) Recueil Des Cours 367 at 391. 
Browniie writes that:"by the end of the nineteenth century the majority of publicists admitted 
that a nght of humanitarian intervention ... existed". B r o d e ,  International Law and the Use 
pf Force bv S t a t ~  (Mord: Clarendon Press, 1 963) at 33 8, although he notes elsewhere that 
"unilateral action by a State in the territory of another State on the ground that human rights 
require protection, or a threat of force against a State for this reason, is unlawful" W. at 
226. 



in favour of protecting higher humane values in some situations." According to Borchard: 

.. .where a state under exceptional circurnstances disregards certain rights of 
its own citizens over whom presumably it has absolute sovereignty, the other 
states of the W y  of nations are authorized by international law to intervene 
on grounds of hurnanity. When these "humanWrights are habitually Molated, 
one or more states may intervene in the name of the society of nations and 
may take such measures as to substitute at least temporarily, if not 
permanently, its own sovereignty for that of the state thus controlled. 
Whatever the origin, therefore, of the rights of the individual, it seems 
assured that these essential rights rest upon the ultimate sanction of 
international law, and will be protected, in the last resort, by the most 
appropriate organ of the international ~ommunity.~' 

Similady, Oppenheim pointed out: 

mhere is no doubt that, should a State venture to treat its own wbjects or a 
part thereof with such cruelty as would stagger humanity, public opinion of 
the rest ofthe world would cal1 upon the Powers to exercise intervention for 
the purpose of compelling such State to establish a legai order of things 
within its boundaries sufficient to guarantee to its citizens an existence more 
adequate to the ideas of modem civilisation." 

The doctrine of humanitarian intervention had corne to be justified as "an instance of 

intervention for the purpose of widicating the law of nations against outrage. For it is a basic 

principle of every human society and the law which govems it that no mernber may persist 

in conduct wbich is considered to Molate the universally recognized pnnciples of decency 

See wDrq,note 40 at 222-223. 

" Borchard, The Di~iomatic Protection of Citizens Abroad (New York:The Banks Law 
Publishing Co., 1 922) at 14. 

Oppenheim, International Law (London:Longmans & Co., 1905) Vol.1 at 347. The 
editor of Oppenheim's treatise (Sir Hersch Lauterpacht) in 195 5 observed that "[tlhere is 
general agreement that, by vimie of its personal and temtorial supremacy, a State can treat 
its own nationals according to discretion. But there is a substantiai body of opinion and of 
practice in support of the view that there are limits to that discretion and that when a State 
renders itself guilty of cruelties against and persecution of its nationais in such a way as to 
deny their fundamental rights and to shock the conscience of mankind, intervention in the 
interest of humanity is legally permissiblet'. Lauterpacht, ed. 8th ed., (1955) at 3 12-3 13. 
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and humanity"." It was grounded upon a minimum standard for the treatment of individuals 

within a state, or to put it otherwise, minimum conditions for the survivd of humanity. In 

situations where these standards were encroached upon, the offending state was to be held 

responsible for such actions. 

It is worth noting nom an examination of doctrinal writings on the subject that while 

they concentrated on the philosophical, religious and ideological foundations of the doctrine 

they failed to provide definite criteria for exercise of the right of humanitarian intervention. 

However, gleaning through the various writings it is possible to discem some yardstick for 

exercise of the right.' This included fkstly, lack of other interests or motives than for purely 

humanitarian reascns on the part of the intervenor." Secondly, there must be a preference 

for collective action." Thirdly, intervention must be in response to situations such as 

67 Stoweil ,mnote 1 at 51-52. Regarding the doctrine's future status in international 
law, one writer concluded at the beginning of the twentieth century that "as the feeling of 
general interest in humanity increases, and with it a world-wide desire for something 
approaching justice and international solidarity, interventions undertaken in the interest of 
humanity wiU also doubtless innease ... We may therefore conclude that future public opinion 
and Snally international law will sanction an ever increasing number of causes for 
intervention for the sake of humanity ". Hodges, The Doctrine of Intervention (1 9 1 5) at 87, 
quoted in suDr%note 40 at 223, footnote 70. 

" See generally,âu~r~note 40 at 226-267. 

* Amos indicated that "so far as [humanitarian] intervention is concemed, it is above all, 
desirable that the purity of the motives should be conspicuous.. . ". Amos, Political and Legal 
Remedies for War(New York:Harper, 1880) at 159.Quoted in M. at 227. 

'O Fonteyne, m. 
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tyranny," extreme atrocitie~,~ and violations of specific fundamental human rights. 73 Lastly, 

intervention was to be restricted to certain situations such as "civilized" against "non- 

civilized nations"." bterestingly, an attempt at setting out some normative criteria as to 

when it is permissible to exercise the nght was provided by Rougier in his "Theory of 

Humanitanan Intervention" in 1910. Starting 6om a critique of the concepts of absolute 

sovereignty and non-intervention he rejected the legality of individual intervention but 

accepted collective action instead, basing his reasons on various policy and legal gr~unds.~' 

In essence, whila there was no unanimity regarding the incorporation of the doctrine 

into custornary international law, a great number of authorities held consistent views on the 

subject matter, acknowledged its existence, and not only sanctioned permissible intervention, 

Creasy, First Platform of International Law (1 876) at 303-305. 

* Higgins ed., Hall's Treatise on International Law 8th ed., (1924) at 344. 

73 See supq,note 40 at 227. 

" According to Stowell, however, ". .. when by exception a civilized state transgresses the 
dictates of humanity, it ais0 may be constrained to refonn its conduct". Stowei!, -note 
1 at 65. 

'' He established three requirements for legaiity. Firstly, "that the event which.. . motivates 
intervention be an action of the public authorities and not merely of private individuais". 
These included actions authorized by states as well as those by persons in a private capacity 
but condoned by the State. Secondly, "that the action constinites a violation of the law of 
hurnanity and not rnerely a violation of national positive law'. The only rights which justified 
intervention were the rights to life, fkeedom and justice. Thirdly, "that the interdention fulfils 
certain [circumstantial] recpirements". Factors relevant to this requirement included, "the 
extent of the scandai, a pressing appeal fiom the victims, the very constitution of the guilty 
state, and cenain favourable conditions relating to the political balance, econornic rivalries, 
and the financial interests of the intervenors". Rougier, "The Theory of Humanitarian 
Intervention" (2  9 1 O) 17 R 1 at 497-525. 
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but also argued that it was nece~çary.'~ The doctrine also sought a balance between the 

sovereignty of States and certain basic or 'naturai' laws aimed at the protection of human 

dignity. For, when a state's conduct toward its subjects is such that it leads to massacres, 

brutality, religious or racial persecution, and when these acts are of such nature that they 

shock the conscience of mankind, the international comunity has the right to intervene to 

restore some semblance of civilized conduct. In some situations, such action may even lead 

to the removal of a tyrannical sovereign. 

The extent to which precedents in state practice tended to support such a right is the 

subject of the next section. 

2.3. State Practice in the Nineteenth and Eariy Twentieth Centuy 

State practice regarding interventions on humanitarian grounds date back to earlier 

times. One of the earliest known instances occurred in 480 B .C. The Prince of Syracuse, in 

defeating the Canhaginians, laid d o m  as one of the conditions of peace that they refrain 

from the barbarous custorn of sacrificing their children to Satum." The history of 

international relations shows many instances of humanitarian protest and representation by 

'' Corbett writes that "since the very beginnings of the literature of international law, 
many junsts have asseried that a just cause of war or other f o n  of intervention existed 
against a State pefsecuting residents for racial, religious or political reasons. [And adds that] 
Mrom time to time, also, govements have justified intenientions in foreign temtory on 
such grounds". Corbett, Law and Society in the Relations of State~çNew York:Harcout,Brace 
& Co. 195 1) 

" It is clairneci, however, that a century later the Canhaginians suffered another defeat at 
the hands o l a  Sicilian Prince. This defeat was considered by the Prince a punishment for 
stopping hurnan sacrifices, thus restoring it. See Sohn & Buergenthal, International 
Protection of Human Riehts (New York:Bobb-Memll Co., 1973) at 178. 



one or more aates on behalf of the citiens of other states." For the rnost part, and 

especially kom the latter half of the seventeenth century, humanitarian action was 

undertaken mostly on behaifof persecuted religious minorities or coreligionists. Intervention 

was also undertaken on behalf of other recognizable groups, often constituting minonties. 

Perhaps an initial step in the protection of minorities was to be found in the 1555 

Treaty of Augsburg. This affirmeci the principle cujus regio, ejus religio, ("whose the 

region, his the religion") but provided that in the Free Cities of the Holy Roman Empire 

Protestants and Catholics, often ody constituting small minorities, were to live "quietiy and 

peacefùlly"." A more significant treaty was the Peace of Westphalia, providing that 

for Catholics and Protestants living under the opposite faith, the conditions 
of public and private religious worship which had obtained at the most 
favourable date in the year 1624 were to be accepted as decisive, and to be 
mainiained semper et ubique ... Subjects who in 1627 had been debarred 
from the free exercise of a religion other than that of their d e r  were by the 
Peace granted the nght of private worship and of educating their children at 
home or abroad, in conformity with their own €hith; they were not to suffer 

Lord Phillimore in 1789 writes that "[tlhe practice (if it can be cdled such) of 
intervention of one Christian State on behalf of the subjects of another Christian State upon 
the ground of religion, dates fiom the period of the Refotmation ... The great Treaty of 
Westphalia, in its general language respecting Germany, established, as a rnaxim of public 
law, that there should be an equality of rights between the Roman Catholic and Protestant 
religions; a maxim renewed and fonified by the Germanic Codederation of 18 15. In these 
instances, it is true, that several States to which the stipulation related were dl members of 
one codederation, though individudly independent of each other. But the precedent does 
not stop here; for passing by the interventions of Elizabeth, Cromwell and even Charles iI, 
on behalf of foreign Protestants, and going back no later than 1690, we find in that year 
Great Britain and Holland intervening in the affairs of Savoy, and obtaining from that 
kingdom a permission that a ponion of the Sardinian subjects might 6eely exercise their 
religion." Lord Phillimore, Commentaries U ~ o n  International Law, Vol.1, 
3rd.ed.(London:Buttefworth, 1879),quoted in -note 33 at 3. 

" See Schwarzenberger, Power Politics - A Studv of World Society (London: Stevens & 
Sons, 1964) at 450. 



in any civil capacity nor to be denied religious burial, but were at liberty to 
ernigrate, selling their estates or leaving them to be managed by ~thers. '~ 

As noted earlier, Westphaiia recognized some rights for both Protestants and Catholics, 

rejecting the right of rulea to change religious practices within their temtories arbitrarily. 

While there was no provision for international enforcement, the relevant provisions were 

described as 

a perpetual Law and establish'd Sanction of the Empire, to be inserted like 
other ttndamental Laws and Constitutions of the Empire, and the Empire was 
obligated not to pass any legislation which would discriminate as between 
Catholics and Protestants." 

Other Treaties of Peace signed during this period included, for example, that between 

Brandenburg and Poland, 1657 (Treaty of Ve1au);between Sweden, Poland, Austria and 

Brandenburg, 1660 (Treaty of Oliva); and between the Holy Roman Empire and France, 

1679 (Treaty of Nimeguen)." 21 these treaties constituted exarnples of Roman Catholic 

intervention on behalf of their subjects in countries ceded to Protestant sovereigns. One 

writer notes that almost without exception, major peace treaties conceming changes of 

sovereignty contained clauses protecting the rights and pperties of populations transferred 

to new s~vereignties.~ 

'O See Ward, "The Peace of Westphalia" (1 934) 4 Cambridge Modem History at 412. 

" An.CWC, quoted in Green, "Group Rights, War Crimes and Crimes against Humanity" 
(1 993) Jnternational Journal on gr ou^ Rinhb 27 at 3 1. 

For the full text of the Treaty of Velau, see Parry ed., The Consolidated Treaty Series 
(1 655- 1658) Vo1.4 @obbs Ferry: Oceana Publications, 1969) at 43 5436;Treaty of Oliva, 
u . ( l 6 5 8 -  1660) Vo1.6, at 60-87;Treaty of Nimeguen, i$g&(l679- 1680) Vol. 15, at 55-66. 

" See for example, Article 16 of the Treaty of Velau which provided for "the fiee 
exercise.. .of the Catholic religion.. . ". Ibid. Vo1.4, at 43 5436. Similariy, Section 3 of the 
Treaty of Oliva stated: "[tlhe towns of Royal Prussia which have been during this War in the 
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The doctrine as practised in the 1 8th and 19th centuries was mainly concemed with 

the rights of Christians, although saxilarization of religious belief led to basing such 

intervention on behalf of the dignity of man," as well as Jews, and other minonty groups in 

various countnes and in parts of the Ottoman Empire." It was mainly done througb 

possession of his Royal Swedish Majesty, and of the Kingdom of Sweden, shall likewise be 
continued in the Enjoyrnent of ail Rights, Liberties and Privileges, in matters Ecclesiastical 
and Civil, which they enjoy'd before this War, (saving the free Exercise of the Catholic and 
Protestant Religion) as it prevail'd in the City before the W a r . . " . w .  Vo1.6, at 60-87. See 
also, Feinberg, "International Protection of Human Rights and the Jewish Question (An 
Historical Survey)" (1968) 3 brael Law Review 487 at 490;Israel, Maior Peace Treaties of 
Modem Histoy: 1648-1967 Vol. 1 (New York:Chelsea House, 1967) at 7-49. 

See Green, "General Pnnciples of Law and Human Rights" (1955-56) 8 Current Leqâ! 
Problem_s 162. 

" The principle of international protection of Jews, for example, was stated succinctly in 
a speech in the English Parliament by Burke as follows: "[hlaving no fixed settlement in any 
part of the world, no kingdom nor country in which they have a government, a cornmunity 
nor a system of laws, they are thrown upon the benevolence of nations ... If Dutchrnen are 
injured and attacked, the Dutch have a nation, a government and armies to redress or revenge 
their cause. If Bntons are injured, Britons have armies and laws, the law of nations ... to fly 
for protection and justice. But the Jews have no such power and no fnend to depend on. 
Humanity, then must be their protection and aily". To funher illustrate the principle, the 
British repnsentative in a dispatch to the Rumanian Government in 1867 stated:"[t]he 
pecuüar position of the Jews place them under the protection of the civilized world". Burke, 
13 Parliamentary History of England From the Earliest Period to the Year 1803 (1 8 14). 
Quoted in Feinberg, s u g ,  note 83 at 490. See aIso Kutner, "World Habeas Corpus and 
Humanitarian Intervention" (1 985) 19 mara i s0  1 Jniversitv Lpw Review 593. Generaily 
the doctrine of humanitarian intervention embodied in these principles during this period 
protecting Jews and other minorities became part of diplomatic practice. The question of the 
situation of Jews in various countries was discussed either directly or indirectly at various 
Congresses. At the Congress of Vienna (1 814-1 81 5) for example, the question of the 
situation of Jews in the German Confederated States was addressed. Furthemore, at that 
same Congress an obligation was imposed on Holland not to discriminate between the 
members of al1 religious faiths (which included rnembers of the Jewish faith). Also, another 
exarnple of intervention by one or more of the Grzat Powers through diplomacy occurred in 
1840 on behaif of the Jews in Rumania, when the Government, in breach of the Treaty of 
Berlin refused them recognition as citizens and denied them fundamental rights. See 
generally, Feinberg, m. 



diplornatic intercession, although there were instances of military intervention. It was not 

until the nineteenth and early twentieth that the institution of humanitarian intervention 

reflected in state practice gained ground, as the great powers occasionally sought to protect 

individuals and groups of individuals against their own states, though power politics was 

dso involved. Although individual states invoked the doctrine, in most cases, several of the 

major powen acted collectively under the aegis of the concert of Europe, typically against 

the Turkish/ûttoman ~mpire." 

Dunng the period 1 827- 1830, France, Britain and Russia intervened in Greece to 

protect the Greek right of self-determination and Greek Christians fiom the oppressive nile 

of the Turks following a number of massacres." This action resulted in acceptance by the 

The interventions under the Concert of Europe (which fùnctioned successively for sorne 
years) had some religious impetus as well, since most were carried out to protect Christian 
minorities in non-Çhristian states. -note 40 at 232. Rougier, however, notes other than 
the intervention in Syria in 1860 which was humanitarian, other interventions in the Ottoman 
Empire were exercised "less in the interests of the Ottoman subjects than in order to resolve 
the confiicting interests of England, Austna, France and Russsia in the Black Sea area". 
-note 73 at 525. Quoted in Feinberg,w. at 492 

or On the question of motives for that intervention, Stowell notes that the "motive of the 
intervention would seem to have been to protect the rights of [Greek] self determination". 
Stoweii,siipra.note 1 at 126-127. ûther writers, üke Oppenheim, point out the interest mainly 
to be the European Powers' concem for the Christian population being subjected to great 
cnielty in an aîternpt to forcibly absorb them imo the Muslim empire. -note 66,2nd.ed., 
at 194; The contention that this intervention was humanitarian in character is borne out by 
the ternis of the London Treaty of 1827 (for the "Pacification of Greece") to which Britain, 
France and Russia were parties. The preamb1e to that treaty stated that the contracting 
powers ". . . havhg moreover received fiom the Greeks an earnest invitation to interpose their 
mediation with the Ottoman Porte ... being animated with the desire of putting a stop to the 
effision of blood.. .have resolved to combine their eflions, and to regulate the operation 
thereof, by a formai Treaty, for the object of re-establishing peace between the Contending 
Pariies, by means of an arrangement called for, no less by sentiments of humanity, than by 
interests for the tranquility of Europe". British and Foreign State Papen, Vol. 14, (1826- 
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Porte of the 1827 London Treaty," and ultimately in the independence of Greece in 1830. 

As noted, the major powers indicated in the London Treaty that thcir action was mandated 

"no less by sentiments of humanity, than by interests for the tranquillity of ~urope"." On 

the question of whether considerations other than humanitarianism were involved, Browniie 

points out the fact that a reaJist rnight see this action fiom the perspective of the other Powers 

being afiaid of a unilateral Russian inter~ention.~" This comment, perhaps, recalls the 

presence of power politics in the theatre of international relations. The tendency of powefil 

States in the system to invade weaker ones for a variety of reasonsgl cannot be totally 

discounted. Nevertheles, it should be borne in rnind that a number of scholars have accepted 

this intervention as based on humanitarian cons ide ration^.^ 

1827),633,quoted in Wgnote  33 at 22. For a detailed discussion see supranote 34 at 280- 
283. 

~ h e  treaty also proposed a lirnited local autonomy for the region within the Ottoman 
Empire. The Turkish government rejected this proposal which consequently, resulted in an 
amed intervention by the Major Powers on 14th September 1829 and acceptance of the 
treaty. See Ganji.u. 

91 Venvey suggests that this particular intervention was also justified as a protection of 
commercial interests. Vemey, "Humanitarian Intervention Under Int emat ional Law" (1 98 5) 
32 Netherlands International Law Review 357 at 399. 

92 See Stowell, -note 1 at 126,489. Moskowitz notes the 1827 intervention as an 
"...occasion.. .on which the doctrine of 'humanitarian intervention' has been invoked on behalf 
of nationals or inhabitants of foreign countries felt to have been subjected to practices which 
'shock the conscience of mankind'. He goes on to cite other examples like the numerous 
interventions protesting Turkish treatment of Armenians and other Christians, and the 
protests by the United States in 1891 and 1905 against anti-Semitic outrages in Russia". 
Moskowitz, Human Riehts and World Order(New York:Oceana Publications, 19%) at 16; 
Ganji also suggests "[tlhis intervention ... cm be identified as humanitaian intervention 



Another important instance of invocation of the doctrine to prevent religious 

persecution occurred in Syria between 1860 and 186 1 .93 From the sixteenth century until 

World War 1, geographical Syria, an area encompassing present-day Lebanon, Jordan, 

Israel, Syria, the West Bank and Gaza, constituted an integral part of the Ottoman Empire. 

For centuries before the Ottoman conquest of Syria, the mountains of Lebanon offered a 

rehge for persecuted religious cornmunities, partinilady for Maronite Christians irnmersed 

in a generally hostile Islamic region. Turkish rule led to the suppression and massacre of 

thousands of Maronite Chnstians by the Muslim population. Consequently, France was 

auihorized by Austria, k a t  Britain, Prussia, Russia and Turkey, meeting at the Conference 

of Paris of 1860, to intervene in Syria to restore order. As a result 6,000 French troops were 

deployed. A Constitution for the Lebanese region was adopted requinng a Christian 

govemor who was responsible to the Porte. The French forces withdrew in 1861 after 

accomplishing their tasks." 

Although the Sultan was a f o d  party to this intervention as a result of the Protocol 

of Paris, Turkey assented "only through constraint and desire to avoid wor~e".~' This 

mainly because its primary motive was to bnng an end to the effision of blood and the 
human sufferings which hzd accompanied the six years of war between Greece (then part 
of the Ottoman Empire) and the Sublime Porte". $u~r&note 33 at 22; Set also, Lillich, 
"Forcible Self-Help by States to Protect Human Rights" (19674968) 53 Iowa Law Review 
325 at 332; Reisman & McDougal, "Humanitarian Intervention to Protect the Ibos" in Lillich 
ed., Humanitarian Intervention and the United Nations (1973) at 180. But see Brownlie, 
Su~ranote 63 at 339. 

For details of this intervention see W. at 63-66. 
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constraint was however deemed l a h l  by virtue of the humanitarian considerations 

involved .% 

Again in 1866, when Crete revolted alleging Turkish oppression and persecution of 

Chnstians among other complaints, the European Powers called for establishment of an 

International Commission of Enquiry to investigate the allegations. Turkey refused on 

grounds that the issue was one that feu within its domestic jurisdiction. Great Britain stepped 

in as a neutral mediator offering fkiendly advice to Turkey, thus preventing anned 

intervention. Consequently, the Turkish govenunent adopted a constitution deemed 

acceptable to the Christian population as well as making cornrnitments for the protection of 

human nghts." 

Similarly, Russian intervention in Bosnia, Henegovina, and Bulgaria in 1877 offers 

an illustration of state practice. Following Turkish misrule and harsh treatment of the 

Christian populations of Bosnia, Henegovina and Bulgaria within the Ottoman Empire, the 

Concert of European Powers becarne concerned about the possibility of the creation of 

effective and equai guarantees for the nghts of the Christian population of these areas in 

% Some writers have questioned the humanitarian objectives involved here, contending 
the French expeditionary force stayed on afler the rescue operations were completed and 
actually behaved like an occupational force. See for example, SuDranote 89. For further 
discussions on the French intervention in Syria see, Pogany, "Humanitarian Intervention in 
International Law:The French Intervention in Sytia Re-examined" (1986) 35 International 
and Corn~arative Law Ouarterly 182;Kloepfer, "The Syrian Crisis, 1860-6 1 : A Case Study 
in Classic Humanitarian Intervention" (1985) 23 Canadian Yearbook of International Law 
246. 
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comparison with the rights enjoyed by the Moslem inhabitants of the empire.9g The 

European Powers thus requested that an International Commission operate in the areas to 

observe and protect the Christians. Turkey rejected the proposal, but the Powers signed a 

Protocol, stating that they reserved to themselves a right of action should Turkey fail to 

maintain the minimum conditions demanded in these areas. Ruuia declared war on Turkey 

with the consent of Austria, Prussia, France, and Italy. 

The war between Turkey and Russia ended with the preliminary treaty conciuded 

between them at San-Stefano. This treaty provided the basis for deliberations and adoption 

of the Berlin Treaty of 1878. By this treaty, a system of Christian autonomy was set up for 

Bulgaria and Montenegro, the independence of Serbia and Rumania were recognized, and 

Bosnia and Henegovina were occupied and annexed by  ust tria-~ungary? It further 

provided for freedom of worship and for the principle of non-discrimination on the grounds 

of religion where it concemed the enjoyrnent of civil and political rights, admission to public 

employrnent and the right to the exercise of any profession in any locality in ail these States 

or temtories. ")" 

Although this particular exarnple appears to have been justified by the ovemding 

* In desaibing the situation at the time, Stowell quotes Morley as saying:"[qierce revolt 
against intolerable misrule slowly blazed up in Bosnia and Herzegovina, and a nsing in 
Bulgaria, not dangerous in itself, was put down by Turkish troops ... with deeds described by 
the British agent who investigated them on the spot, as the most heinous crimes that had 
stained the histoiy of the century". See Stowell, -note 1 at 127. 

99 -note 33 at 29-33. For an exposition on the question of treaty obligations on the 
successor States see, Green, "Protection of Minorities in the League of Nations and the 
United Nations" in Gotlieb ed., Human Rights. Federalism arnd Minorhies 
(Toronto:Canadian Institute of International Mairs, 1970) 1 80. 
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humanitarian concems of the major powers, it also ponrays the inherent risks in exercising 

the right of humanitarian intervention. The British governent insisted at the time that 

whatever the repressive nature of Turkish nile over the Bulgarians, Henegovinians, and 

Bosnians, the Russian intervention, sanctioned by the other powen, "based in theory upon 

religious sympathy and upon humanity ... was a move, in fact, upon the Straits and 

Constantinople, in pursuance of Russia's century long program"."" One writer suggests and 

as a fàct pertaining to this example, the "alleged humanitarian motives were .. .iduenced or 

affected by the politicai interests of the intervening state ...".'O2 It appears that there was lack 

of inclusive supe~sion in implementation which facilitated abuse by Russia, ultimately 

resulting in only partial relief for the Mctims of oppression and misrule. 'O3 

Another instance of intervention in the ûtîoman Empire occurred in 1903. In the 

course of a rebellion, fuelled partly by attempts to conven the Christian population in 

Macedonia, Turkish troops cornmitted atrocities by attacking the civilian population and 

destroying many villages with a considerable loss of life. Austria-Hungary and Russia, 

acting under the aegis of the European powers, demanded the Sultan put into effect a 

programme to provide for among other things, future protection of the population including 

a year's remission of taxes as reparation for the loss and destruction suffered by the local 

population. '" Although Turkey accepted the demands, there was a subsequent 

'O2 Fenwick, "Intervention: Individual and Collective" (1 945) 3 9 Arnencan Journal of 
International Law 645 at 650. 

'O3 See 
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revolution which led to perpetration of new atrocities in Macedonia. This led to a declaration 

of war by Greece, Bulgaria and Serbia on Turkey. The war ended with the signing of the 

19 13 Treaty of London, wherein Turkey ceded the greater part of Macedonia for partition 

among the Balkan allies. 

Aithough the Balkan allies were not able to invoke treaty comrnitments of the 1878 

Berlin Treaty (since they were not parties to it), it is important that they did not hesitate to 

resort to armed force. They justified their action on grounds of humanitarian concem for the 

continuing atrocities that were being perpetrated upon the Macedonian pop~lation.~~' 

Also, the Amencan action against Cuba in 1898 could possibly be characterized as 

a case of humanitarian intervention.lM Following the rebellion of Cubans against Spanish 

d e ,  the President of the United States of America reserved to the United States the right of 

intervention. In President McKinley's war message to Congress, he declared the purpose of 

the United States intervention, among other things, as being 

...[ i]n the cause of humanity and to put an end to the barbarities, bloodshed, 
starvation, and homble miseries now existing there, and which the parties to 

'06 Various interpretations have been placed on the Arnerican action; while some 
commentators perceive it as an example of humanitarian intervention, others have seen it as 
"the powerful influence of endangered investments and trade". See Fiagibbon, Cuba and the 
United States, 1900-1935 (1964) at 22, quoted in suDr%note 34 at 285. Woolsey after 
studying this case concludes that as far as the facts go the Amencan action in Cuba was 
justified on the ground of humanity. S-note 101 at 75-76. Stowell points out the basis 
of the action as p u h g  "an end to the shocking treatment which the Mlitary authorities were 
inflicting upon the non-cornbatmt population in their htile efforts to suppress the 
insurrection".Stoweil,~~r~note 1 at 120. Von Glahn also cites the Amencan action in Cuba 
as an instance of humanitarian intervention. Von Glahn, Law Arnonn NationsAn 
Introduction to Public International Law (New York:MacMillan Publishing Co.,1992) at 
165. 



the conflict are either unable or unwilling to stop or mitigate. It is no answer 
to Say this is al1 in another country, belonging to another nation, and 
therefore none of our business.. . .'O7 

A joint resolution of  congres^'^* authorized an armed intervention by the United States in 

Cuba leading to the defeat of Spanish forces. A general election was held on the island under 

the authority of the United States, a constitutional convention was convened and, within two 

years, the Republic of Cuba was established. 

W e  other motives may have prornpted the United States action, the evidence points 

to the presence of humnitarian ideals as well, and thus may well be considered to fdl within 

the arnbit of intervention for the cause of humanity. 

Perhaps a general observation to be made is that international scholars examining 

these various instances of intervention have recognized that while the motives were not 

always pure (most often dictated by political advantage), the motivations of the intervening 

'O7 Quoted in Thomas & Thomas,su~rq,note 1 at 22. 

'O' The Joint Resolution stated, in part "that the people of the island of Cuba are and of 
right ought to be free and independent.. . [and that]. . .the United States hereby disclaims any 
disposition or intention to exercise sovereignty, jurisdiction, or control over said island, 
except for the pacification thereof, and asserts its determination when that is accomplished 
to leave the governent and control of the island to its people". m. at 23. This statement 
hints at the altruistic nature regarding motives for undertaking the action in Cuba. Browniie 
contends the "Joint Resolution of Congress approved on 20th April 1898 justified the 
intervention in ternis of Amencan interests". Browniie,~u~r&note 63 at 46. Lillich opposes 
this contention by referring to the Preambie to the Resolution which mentions "abhorrent 
conditions which have existed for more than three years in the island of Cuba ...[ and which] 
have shocked the moral sense of the people of the United States.. ". He relies on the similarity 
between the words "shocked the moral sense" in the text in the preamble and "shock the 
conscience of mankind" as descriptive of conditions which sanction humanitarian 
intervention. Lillich, "Humanitarian 1ntewention:A Reply to Ian Brownlie and a Plea for 
Constructive Aiternatives" in Moore ed., Law and Civil War in the Modem World 
(Baltimore:Johns Hopkins University Press, 1974) at 234. 



48 

powers were in fact humanitariadm In each of the examples co~!sidered, the sovereign 

authorhies were either actively involved in committing atrocities or did nothing to prevent 

the killings of hocent individuais or groups within their temtorial jurisdiction. In sum, the 

humanitarian motives, for example, behind the Concert of Europe's "recurrent interventions 

in Ottoman affairs [should] probably not ... be dismissed as bogus".'"' 

By the eariy twentieth century there was less willingness to intervene for the sake of 

humanjty . l l' Foiiowing Worid War I, the pnnciples of humanitarian intervention as reflected 

in state practice, were manifested in treaties protecting minority rights. Institutional 

guarantees of human rights and collective intervention were vested in the League of Nations 

as the principal organ to ensure the treaties were kept,"' with ultimate recourse to the 

''O m. However, Brownlie, d e r  exarnining the various instances of state practice 
relating to the doctrine asseris " the state practice justifies the conclusion that no genuine 
case of humanitarian intewention has ocameà, with the possible exception of the occupation 
of Syria in 1860 and 186 1. Brownlie, SuDranote 63 at 340. 

l l1 Earlier in the previous century, it was thought that the Treaties of Paris (1 856) and 
Berlin (1878) which introduced the system of coliective guarantees of cenain rights for 
individuals by the European Powers would be kely to eradicate intervention for political 
purposes, under the guise of humanitarian intervention. In reality this did not work due to 
absence of machinery to ded with violations. Thomas & Thomas, Supr%note 1 at 375. 

'12 The minority treaties concluded sought, among other things, to protect rights of 
linguistic and ethnic rninorities within new state temtories created by the Treaties of 
Versailles and St. Germain. Although the Leaguets role regarding protection of minorities 
was not a great success, it paved the way for later concem to protect human rights. See, 
Robinson, Were the Minorities Treaties a Failure? (New York:lnstitute of Jewish ABairs, 
1943); Sieghart, The International Law of Human Riehth (0xford:Clarendon Press, 1988) at 
13; Shaw, International Law (Carnbridge:Grotius Publications Ltd.,1986) at 29; Green, 
suDra,note 99. 



Permanent Coun of International Justice (PCIJ) for interpretation."' 

In the 1920s the rninority system of the League worked quite well,"' but broke down 

afler 193 1 in the face of the threat of totalitarian aggres~ion."~ States were either 

individually or collectively unwilling to intervene in the narne of humanity. This 

unwillingness was shown by the Powers, for example, in the light of Hitler's bogus argument 

of oppression of Aryan rninorities and consequent aggressive action, resulting in the 

incorporation of Austria into Gerrnany, the disintegration of Czechoslovakia and the 

partition of Poland. I l6  Again, there was no intervention in the rnass extermination of Jews 

in Europe in the 1930s and 1940s."' This unwillingness to intervene led H.A.Smith, then 

The PCLT had occasion to interpret the significance of particular Mnorities Treaties 
and even the Minorities regime. See for example, Treatment of Polish Nationals in Danzig, 
P.C.I.J. (1932) 2 Hudson 789; Minority Schools in Albani% P.C.I. (1935) 3 Hudson 485. 

'l' See Jones, "National Minorities: A Case Study in International Protection" (1 949) 14 
Law & Contem~orarv Problerns 599. 

'lS Thomas & Thomas, wur%note 1 at 375. Green notes that "during the period between 
the accession to power of National Socialism in Germany and the outbreak of war in 1939, 
[tlhe desire to maintain the balance of power was nindamental in European politics [thus 
playing] a major role in hstrating the work of the League of Nations as a proteetor of 
minorities.[This desire also] had much to do with the silent tolerance of atrocities being 
perpetrated in Gemany [at the tirne]". Green, "The Intersection of Human Rights and 
International Criminal Laww in Cotler & Elindis eds., International Human Ri~hts:Theo- 
md Practice (1993) 23 1 at 250. 

'" in justifjmg the German occupation of Bohemia and Moravia in 1939, Hitler referred 
to "assaults on the Me and libenies of rninorities, and the purpose of disarming Czech troops 
and terrorist bands threatening the lives of rninorities". Browniie,~u~r;bnote 63 at 340. 

11' It should be noted that military intervention by the Allies in World War II was in 
response to Nazi Germany's extemal aggression and not to its commission of human rights 
atrocities against Jews living in Germany and other European nations under Nazi occupation. 
Scheffer, "Toward A Modem Doctrine of Humanitarian Intervention" (1 992) 23 University 
of Toledo Law Review 253 at 255. 



Professor of International Law at the University of London to cornplain that 

in practice we no longer insist that States s h d  conform to any common 
standards of justice, religious toleration and intemal government. Whatever 
atrocities may be committed in foreign countries, we now say they are no 
concern of ours. Conduct which in the nineteenth century would have placed 
a govement outside the pale of civilised society is now deemed to be no 
obstacle to diplornatic fnendship. This means, in fact, that we have 
abandoned the old distinction between civiiised and uncivilised states. 

In light ofNazi Germany's aggression and the arguments used to support it, Thomas 

and Thomas observed that the ideal of humanitarian intervention for protection of minorhies 

"was twisted and warped into a cloak for iilegal inter~ention"."~ Opponents of the doctrine 

have cited these instances of iinjustified invasions of other nations as a fùndamental reason 

why the doctrine should not be recognized by the international community. The problem 

here relates to disceming the credible exercise of the right fiom the non-credible.lm These 

instances of misapplication of the doctrine, however, do not make it devoid of its inherent 

value as a safeguard for protection of humanity. 

In wm, the discussion niggests that state sovereignty has coexisted with intervention 

for the cause of humanity since the inception of the state system. Humanitarian intervention 

is based on the notion that sovereign jurisdiction is conditional upon cornpliance with 

minimum standards of human rights.12' Thus, an offending state which has abused its 

sovereign rights of protecting its inhabitants by violating al1 universal standards of hurnanity 

'la Smith, The Listener, Jan26,1938. Quoted in Green, "Institutional Protection of Human 
Rights" (1986) 16 Israel Yearbook of Human Ri- 69 at 79. 

'19 Thomas & Thomas, sug,note I at 375. 

''O Reisrnan & McDougai, supra,note 92 at 167 
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cannot invoke a claim of absolute sovereignty. The content of sovereign authority is not 

immune 60m state action to protect humanity. In situations of egregious violations or large- 

scale deprivations of the most fundamentai rights members of the international cornmunity 

should step in and exercise the right of humanitarian intervention. These fundamental 

considerations and precedents in state practice motivated the writings of international 

scholars, to document the legality and instances in which the doctrine has been invoked.12 

While the doctrinal writing is wider, state practice was lirnited to Conventions such 

as peace treaties and minority treaties. The precedents show in some instances a propensity 

to abuse the doctrine, or the presence of miwed motives in undertaking state action. However, 

the crucial underlying concern of the intervening States related to oppressive conditions and 

inhuman treatment suffered by populations under the jurisdiction of sovereign authorities 

who were supposed to protect their rights. 

In conclusion, it seems clear that the argument supporting the doctrine has its 

underpinnings in recognized sources of international law as the views of international 

scholars and treaties indicate.lu Additionaiiy, the many cases dunng the nineteenth and 

lP But see, Michaiska, "Humanitarian Intervention" in Mahoney & Mahoney eds., 
Rihts in the Twentv-First Centurv: A Global Challenag(Dordrecht:Martinus Nijhoff 

Publishers, 1993),393. 

'* A minority Mew, however, argues that since most of these interventions were based 
on treaty provisions authorking the European powers to intervene in the states of the 
Ottoman Empire to protect Christian minorities fiom atrocities, they do not support 
recognition of a broad right o f  humanitarian intervention. See for example, Brownlie, 
WDanote 63 at 3 4 2 ; ~ u ~ ~ n o t e  33 at 43. Somarajah, however, amves at the conclusion that 
an examination of state practice indicates that despite the invocation of treaty rights of 
intervention, states nonetheless "claimed the right of intervention on humanitarian grounds, 
attaching pnmacy to that pnnciple over their treaty rights as the justification for the 
intervention". Somarajah, "Intemal Colonialism and Humanitarian Intervention" (198 1) 1 1 
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early twentieth century in which States invoked humanitarian grounds to justiQ intervention 

abroad constituted sufficient evidence of state practice to permit recognition of the right of 

humanitanan intervention. As Lillich tersely maintins, "the doctrine appears to have been 

so clearly established under customary international law that only its iimits and not its 

existence is subject to debate".'24 

a Jaurnal of International and Cornmative Law 45 at 57. 

lZ4 Lillich, "Intervention to Protect Human Rights" (1 969) 15McGill Law Journal 205 at 
2 10. SUNlarly, Shawcross assens that "the rights of humanitarian intervention on behalf of 
the rights of man trampied upon by a state in a manner shocking the sense of mankind has 
long been considered to fom part of the recognized law of nations". Speeches of the Chief 
Prosecuton at Nuremberg, Comrnd. Papen 6964 (1946) at M, quoted in Thomas & Thomas, 
$uq,note 1 at 374. Fonteyne, f i e r  an in-depth analysis of the doctrine and state practice, 
concludes that "white divergences certainly existed as to the çircumstance~ in which resort 
could be had to the institution of humanitarian intervention, as well as to the manner in 
which such operations were to be conducted, the principlg itself was widely, if not 
unanimously, accepted as an integral part of customary international Iaw". Su~rq,note 40 at 
235. 



CHAPTER TWO 

TEE RIGHT OF ECUMANITARlAN INTERVENTION IN TEE POST-CHARTER 
ERA (19451989) 

1. Introduction 

In the previous chapter, an attempt was made to show that the principle of 

humanitarian intervention coexisted with the development of state sovereignty, and that 

customary international law permitted intervention in support of humanity under certain 

circumstances. The promulgation of the United Nations (UN) Charter following World War 

II &med a set of principles and noms that are directed towards govername of the 

international system, or at least, aimed at iduencing interactions among states.' If' the UN 

Charter, a document intended to be the primary basis for postwar international relations, 

created a new international order, did the right of intervention for purposes of humanity 

suMve into this order? The legal principles that guided the early evolution of the 

humanitarian intervention doctrine, according to m e  cornmentators, are no longer valid 

with the prohibition of the use of force under the Charter.' However, a school of thought 

' Robert Gilpin, for example, notes that a necessary "component of the govemance of an 
international system is a set of rights and rules that govem or at least influence interactions 
among states." He argues that these d e s  are negotiated at the conclusion of great wars, 
where the negotiated treaties serve as the constitution of the state system. See Gilpin, War 
gnd Chan~e in World Pol i t i~  (Cambridge: Cambridge University Press, 198 1) at 34,36. 

* For a representative Iist of scholars who argue to that effect see for example, Brownlie, 
"Humanitarian Intervention" in Moore ed., Law and Civil War in the Modem World 
(Baltimore: John Hopkins Univ. Press, 1974) at 217; "Thoughts on Kind-Hearted 
Gunmen" in Lillich ed., Humamtanan 1 . . ntervention and the 1 Jnited Nations (Charlottesville: 
Univ. of V i a  Press, 1973) at 139; Ronzitti Rescuing - Nationals Abroad Throunh Milit- 
Coercion and lntervention on Grounds of Humanity (Dordrecht:Martinus Nijhoff 
Publishers, 1985); Bowett, "The Interrelation of Theories of Intervention and Self-Defense" 
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hoids that the institution of humanitarian intervention still exists3 This chapter investigates 

the evolution and strength of the principle of humanitarian intervention in the UN Charter 

during the era of the Cold War. Specific Charter provisions relating to nonintervention and 

human rights as well as international legal instruments beyond the Charter such as 

in Moore ed., M., at 38; Asrat, Prohibition of Force Under the UN Charter:A Studv of 
W L 4 )  (Uppsala:Iustus Foriag, 1991); Jhabvala, "Unilateral Humanitarian Intervention and 
International Law" (1981) 21 Indian Journal of International Law 208: Venuey, 
"Humanitarian Intemention under International Law (1 985 32 Netherlands International Law 
Review 3 5 7; Hassan, "Real politik in Internat ional Law: Mer  Tanzanian-Ugandan Confiia 
'Humanitarian Intervention' Reexamined" (1 98O/8 1) 17 Willamette Law Review 859; 
Beyerlin, "Humanitarian Intervention" in Bernhadt ed., 3 Encvclopedia of Publiç 
International Law (Amsterdam:North-Holland hblishing Co., 198 1) 2 1 1 1 ; Michalska, 
"Humanitarian Interventiontw in Mahoney & Mahoney eds., Human Ri~hts in the Twentv- 
First Centurv:A Global Chailen= @ordrecht:Martinus Nijhoff Publishers, 1493) 393. 

It should be noted that it is sometimes difficult to put scholars in straight jacket 
categories of proponents for and against the doctrine. Some advocates against the right of 
intervention for humanitarian purposes prefer collective humanitarian intervention by the 
UN as opposed to unilateral action by States. Still others opt for a limited right of 
humanitarian intervention. For a representative list of scholars favounng suMval of the right 
of humanitarian intervention see for example, Lillich, "Humanitarian Intervention: A Reply 
to Ian Brownlie and a Plea for Constructive Alternatives" in Moore ed., M., 229 
[hereinafter cited as Lillich, "A Reply"]; Teson, purnanitanan Intervention: An Inauiry intp 
Law and Morality (Ardsley-on-Hudson,NY :Transnational Publishen, 1988); Fonteyne, "The 
Customary International Law Doctrine of Humanitarian Intervention: Its Current Vdidity 
under the U.N. Charter" (1974) 4 California Western lntemational Law bumal 203; Bazyier, 
"Reexamining the Doctrine of Humanithan Intervention in Light of Atrocities in 
Kampuchea and Ethiopia" (1987) 23 Stanford Journal of International Law 547; Reisman 
& McDougai, "Humanitarian Intervention to Protect the Ibos" in Lillich ed., m., at 167; 
Green, "Resae at Entebbe - Legal Aspects" (1 976) 6 &me1 Yearboo k on Hurnan Ri~ht g 3 1 2; 
Henkin, "Use of Force: Law and Poiicy" in Henkin, Hoffmann, Kirkpatnck et al. eds., Right 
v. Minht: International Law and the I Ise of Force (New York: Counçil on Foreign Relations 
Press, 199 1) 37; Behuniak, "The Law of Unilateral Humanitarian Intervention by Armed 
Force: A Legal Swey (1987) 79 Militam Law Review 157; Levitin, "The Law of Force and 
the Force of Law: Grenadq the Falklands and Humanitarian intervention" (1986) 27 Harvard 
International Law Journa 612; Lillich, "Forcible Self-Help by States to Protect Human 
Rights" (1967) 53 Iowa Law Review 325 [hereinafter cited as Lillich, Self-Help]; Wright, 
"A Contemporary nKory of Humanitarian Intervention" (1989) 4 Flonda International Law 
Journai 435. 
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Conventions, Resolutions and Declarations are exarnined. It is argued that the international 

himan rights regime, at lest in principle, constitutes Iimitations on the sovereignty of states 

which have accepted the respective agreements. This, however, does not suggest the non- 

importance of sovereignty since the conclusion of these covenants are themselves acts of 

sovereignty. Thus a nom ofjustified intervention is grounded in the UN Charter, the human 

rights declarations, and covenants. In addition, the extent to which state practice recognised 

the legitimacy of humanitarian intervention is examined. 

2. Evolving Noms 

a. Principles of state sovereignty and non-intervention 

The CTN Charter provides in Article 2(1) that the "Organization is based on the 

principle of the sovereign equality of al1 its Members".' This underlines the importance of 

' The sovereign equality of states is a concept of law that must be distinguished from the 
poiitical equaiity of states. The concept is an umbrella category that includes within its scope 
the recognised rights and obligations which fdl upon states. The 1970 Declaration on 
Principles of International Law which recognises this provides chat : 
" Al1 states enjoy sovereign equality. They have equal rights and duties and are al1 equal 
members of the international cornrnunity, notwithstanding differences of an economic, 
social, political or other nature. In particular, sovereign equaiity includes the following 
elements: 

(a) States are juridically equal; 
(b) Each state enjoys the rights inherent in full sovereignty; 
(c) Each state has the duty to respect the personality of other states; 
(d) The territorial integrity and political independence of the state are inviolable; 
(e) Each state has the right M y  to choose and develop its political, social, econornic 

and cultural systems; 
(0 Each state has the duty to comply fully and in good faith with its international 

obligations and to live in peace with other states". These are what Robert Jackson 
characterizes as the constitutive rules of the sovereignty game. See Jackson, "Quasi-states, 
dual regimes, and neoclassicai theory:International Jurisprudence and the Third World" 
(1 987) 4 1 International Oreanization 5 19. 
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the principle of sovereignty in the daily intercourse between states. The compiementary 

principle of state sovereignty in international law is non-intervention. This principle provides 

that no state should be subject to interference in its internai flairs.' This follows directly 

6om the assumption that each state is a sovereign actor capable of deciding its own policies, 

intemal organization, and independence. Thus, the principle has played a significant role 

in the evolution of the international order which now exias. However, the desirability of this 

order has corne under increasing challenge during the twentieth century6 An international 

As far back as 1749, Wolff articulated the principle of non-intervention by stating "[ilf 
the d e r  of a state should burden his subjects too heavily or treat them too harshly, the mler 
of another State may not resist that by force [. ..]. For no ruler of a State has a right to 
interfere in the government of another, nor is this a matter subject to his judgement". Wolff, 
Jus Gentium Methodo Scientifica Pertractum (1749), Secs.255-257.Quoted in Bemeh, 
"Review of the Law of Non-Inteniention" (1995) 7 Afncan Journal of International and 
Com~arative Law 139 at 140. Both Wolff and Vartel recognized the observation of the non- 
intervention nom because acts of intervention necessarily infnnge upon state sovereignty 
(although Vattel carved out an exception by allowing intervention in a civil war for a just 
cause). Their conclusion was reached by drawing an analogy between individuals and states. 
They argued that individuals have a right to their independence. By analogy, states have a 
similar right. Intervention was thus seen to be a violation of that right. On this basis Vattel 
identified an international legal order comprising independent states "closed or sealed off 
fiom one another". See Vincent, Nonintervention and International Order (Princeton: 
Princeton Univ.Press, 1974) 27-3 l;Carty, The Dec of International Law? A Reappraisai 
of Imaof nation in International Anairs (Manchester. 1986) at 89. The 
development of niles of non-intervention was historicaily linked to the response of Latin 
Amencan states in the nineteenth century to intervention by the United States and European 
powers. For a comprehensive discussion of the evolution of the non-intervention principle 
see, for example, vincent,m.;De Lima, Intervention in International Law -With A 
Reference to the Orwsa t  

. . 
ion of Arnerican States @en HaagUitgeverij Pax 

Nederland, 1971) Thomas, New States. Sovereiqnty and Intervention (Aldershot:~ower 
Pubiishing Co.Ltd., 1985) at Chap.2. 

Little, "Recent Literature on Intervention and No-intervention" in Forbes & Hofihan 
eds., Political Theo-. International Relations. and the Ethics of Intervention 
(Hampshire:Macmillan Press Ltd., 1993) 13 at 14. 



comrnunity of independent and sovereign states is no longer unquestioningly regarded as the 

most appropriate or even desirable mode of organisation for the future of humanity.' Given 

the significance of the non-intewention principle in sustaining this order, it is no wonder that 

the principle is now being placed under close investigation. 

Support by states for adherence to a broadly formulated pnnciple of non-intervention 

can be found in their reading of the UN Charter and other international Iegal instruments. 

The moa vigorous adherents ofa policy of non-intervention have been weaker states, mostly 

third world states, apprehensive of w e r e  limitation on their sovereign rights by the more 

powerful states in the international system.' 

The stariing points for analysing this pnnciple have been Articles 2(4) and 2(7) of 

the Charter. Article 2(4) states: 

[alll mernbers shall refrain in their internationd relations fiom the threat or 
use of force against the territorial integrity or political independence of any 
state, or in any rnanner inconsistent with the purposes of the United Nations. 
Whilst Article 2(7) provides that [nlothing in the present Charter shall 
authorize the United Nations to intervene in matters which are essentially 
within the domestic juridiction of any state or shall require the Members to 
submit nrch matters to settlement under the present Charter; but this pnnciple 
shall not prejudice the application of enforcement measures under Chapter 

a There is a general tendency here of Western states emphasizing the importance of 
human rights and Third World and fonner socialkt states emphasizing a policy of non- 
intervention. See for example, Roberts & Kingsbury eds., United Nations. Divided 
Wor1d:The W s  Roles in International Relations (0xford:Clarendon Press, 1988) at 16. 

9 Incidentaily, there has been considerable controversy surrounding the precise meaning 
of these provisions. Wst a comprehensive discussion of the provisions is beyond the scope 
of this work, 1 shdl adopt a Mewpoint that, in my opinion, is consistent with the aims and 
purposes of the UN in light of the principle of humanitarian intervention. For further 
discussions of these articles see for example, Gordon, "Article 2(4) in Historicai Context" 



This prohibition or apparent prohibition of the threat or use of force is subject to a number 

of limitations provided for in the Charter. Specific exemptions fiom Article 2(4) and other 

international instruments prohibithg the use of force, however, exist. These are actions taken 

or authonzed by the UN in cenain circurnstan~es;'~ the use of force in individual or 

collective defence;" military action against former enemy states; and certain actions taken 

(1 985) 10 Yale Journal of International Law 279. But see Asrat,su~ra,note 2. 

'O See Chap. W of he Charter which contains provisions for self-defence or forcefil 
measures authorized by the Security Council. 

" Article 5 1 of the Charter states:"[n]othing in the present Charter shall impair the 
inherent nght of individuai or collective self-defence if an armed attack occun against a 
member of the United Nations, until the Security Council has taken measures necessary to 
maintain international peace and security. Measures taken by Members in the exercise of this 
right of self-defence shall be irnmediately reponed to the Security Council and shall not in 
any way affect the authority and responsibility of the Security Council under the present 
Charter to take at any time such action as it deems necessary in order to maintain or restore 
international peace and seainty". W s t  some commentators regard as questionable whether 
the protection of nationals abroad falls within the arnbit of Article 5 1, others have argued 
humanitarian intervention should be seen as a legitirnate category of seff-defence. Thus, 
other states could act individually or in concert to protect individuals or groups against their 
own state. Cornmenting on this provision, Thomas and Thomas content that "a plea can be 
made that where it is legal to protect one's own nationals,it is an extension of this legality 
to protect the nationals of others. The so-cailed principle of nationaiity is not inflexible ..." 
For them, self-help to protect one's own nationals is included in the "inherent" nght to self- 
defence preserved by Article 51. This concept is then extended to situations where the 
nationaiity ünk is missing. Thomas & Thomas, in Carey ed., The Dominicm Republic Crisis 
(Dobbs Ferry: Oceana Publications Inc.,1967) at 20. Although Bowea admits that 
intervention for protection of a state's own nationais still exists as part of the traditional nght 
of self-defence, he contends that its use must meet the normal conditions of self-defence. 
These requirements include failure by the temtorial state to extend protection for aliens in 
accordance with international lawt he existence of an aaual or imminent danger requiring 
urgent action; and lastly, the actions taken must be proportionate and confined to the 
necessities of fieeing the nationals fiom danger. However, he expresses doubt as to the 
validity of a nght of intervention on behalf of aliens, grounded on purely humanitarian 
reasons as a category of self-defence in the absence of a link of nationaiity. Suy,note 2 at 
45. See a h ,  Bowett, "The Use of Force for the Protection of Nationals Abroad" in Cassese 
ed., The Current Remrlation of the Use of Forcc (Dordrecht :Martinus Nijhoff 
Publishers,l986) at 39-55. Hassan holds the conviction that "even if the protection of 
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pursuant to regionai arrangements or agencies authorized by the Secunty ~ounci1.l~ It is 

sufncient to note for now that, leaving aside the exceptions mentioned, the interpretation of 

Article 2(4) for some scholars indicates a total and complete prohibition of force in 

international relations. l3 The rnajority of states duMg United Nations debates favoured 

an absolute interpretation of the Charter prohibition of intervention. l4 This view appeared 

to have been articulated in other international legai instruments. The Declaration on the 

nationals was guaranteed under self-defense, extznding this rationale to the protection of 
foreigners is a distortion of the Charter's language". Su~ranote 2 at 888. Scheffer however, 
larnents the "paradox of international law that while this customary rule to permit missions 
to rescue endangered nationals has been recognized, armed intervention to rescue thousands 
or even millions of people whose lives are at stake because of a govemments's repressive 
condua somehow has not met the test of legihcy under the U.N. Charter ..." He argues the 
"conventional characterization of rescue operations as acts of self-defense or self-help is an 
artificial distinction that should be scrapped. Interventions to rescue nationals from life- 
threatening dangers in another country are humanitarian in character and should be 
recognized stnctly for that purpose, and not as some extended application of national self- 
defense". Scheffer,"Toward a Modem Doctrine of Humanitarian Intervention"(l992) 23 
Univenitv of Toledo Law Review 253 at 272. Although Teson does not explore the 
interrelationship between the pnnciples of self-defence and intervention for the protection 
of a statefs nationals abroad, he notes since "the law of human rights has a universal 
reach, .At extends to nationals and alienst' and that "there is no reason in principle why 
protection of nationals of the intervening state should be, by definition, less humanitarian 
than the action undertaken to protect nationals of the target state" . Supr% note 3 at 6. The 
distinction between rescuing nationals abroad as flowing from the right of self-defence on 
one hand which is considered legal, and humanitarian intervention on the other, which some 
witers consider illegal, should be scrapped since humanitarian considerations are involved 
in both situations. There would have been a row if, for example, as in the Entebbe case, both 
nationals and aliens were afTected and only Israel's own nationals were rescued, leaving 
behind Jewish nationals of other countries. 

l2 See Chap-VIII of the Charter. 

l3 See for example, Brownlie, International Law and the Use of Force b~ States 
(0xford:Clarendon Press, 1963) at 265-270. 

'* See Fonteyne, "Forcible Self-Help to Protect Human Rights:Recent Views fiom the 
United Nations" in Lillich ed., ggra,  note 2 at 209-21 1. 
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Inadmissibility of Intervention in the Domestic Affairs of States and the Protection of their 

Independence and sovereignty," adopted by the General Assembly in 1965, it has been 

argued, did not only outlaw "armed intervention" but went beyond, condernning aiso "ail 

other forms of interference or attempted threats against the personality of the State".16 In 

addition to that declaration there is the more fundamental Declaration of Pnnciples of 

International Law conceming Friendly Relations and Cooperation among States in 

Accordance with the Charter of the United Nations. " This resolution, whilst approving the 

principles enunciated in the 1965 Declaration as the "basic principles" of international law, 

'' The Declaration reads in part: 
No State has the right to intervew, directly or indirectly, for any reason whatever, 
in the intenial or extenial affairs of any State. Consequently, armed intervention and 
al1 other fonns of interference or attempted threats against the personality of the 
State or against its political, economic, or cultural elements are condemned. 

No State may use or encourage the use of economic, political or other type of 
measure to coerce another state in order to obtain fiom it the subordination of the 
exercise of its sovereign rights, or to secure from it advantages of any kind. Also no 
state shall organize, assist, foment, finance, invite or tolerate subversive terronst or 
armed activities directed towards violent ovenhrow of the regime [govement] of 
another state or interfere in civil strife in another state. 

See, Res.2 13 1 (XX) 20 U.N. GAOR Supp. (No. 14), (U.N. Doc. A160 14 ( 1965). 

l6 Fairley, "State Actors, Humanitarian Intervention and International Law: Reopening 
Pandora's Box" (1980) 10 @ornia Journal of International and Com~arative Law 29 at 43. 

" G.A. Res.2625, 25 U.N. GAOq Supp.(No.28) at 121, U.N. Doc. AB028 (1 970). 
Reproduced in (1970) 9 International Legai Materials 1292. See also, The 1974 U.N. 
Definition of Aggression, C.A. Res.33 14, U.N. GAOR, Supp. No.3 1, at 142, U.N. Doc. 
N963 1 (1974). Reprinted in (1975) 69 Amencan Journal of International Law 480. This 
document dehes "aggression" as "the use of armed force by a State against the sovereignty, 
territorial integrity or political independence of another State". It funher specifies "[nlo 
consideration of whatever nature, whether politicai, economic, miiitary or othenvise, may 
serve as a justification for aggression". Opponents of humanitarian intervention have also 
used this resolution as a springboard to argue any first use of force is 'aggression' unless the 
Security Council (and not the state actors) removes this 1abel.See Verwey, suuranote 2 at 
3 89. 
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and laying down a broad non-intervention principle, perhaps merely restating Article 2(7) 

in detail, ended with the usual caveat that [nlothing in the foregoing paragraphs shall be 

construed as affêcting the relevant provisions of the Charter relating to the maintenance of 

international peace and ~ecurity".'~ It should be noted that despite the general 

pronouncements of non-intervention both in the General Assembly and in statements of the 

vanous state delegations, there were fewer opinions expressed and little condernnation of 

humanitarian intervention during the course of the UN debates. At the Generai Assembly 

debates on the Question of DefiNng Aggression, and on Principles Conceming Friendly 

Relations and Cooperation Among States, representatives of Mali, Jamaica, Senegal, Chile 

and the Netherlands spoke out in favour of intervention to remedy gross human rights 

violations such as genocide.lg Opposed to such a doctrine were China, Israel, Panama, 

Mexico, Romania and a handful of othen." 

Similarly general proscriptiors of intervention have been written into the Charter of 

the Organization of Afrcan Unity, Article 1 8 of the Charter of the Organization of American 

States, and in the Principles of the Final Act of the Helsinki Conference in 1975 (the 

Helsinki Accord), following from the Conference on Security and Cooperation in Europe 

" Franck and Rodley argue that the Resolution "brooks no exceptions, not even for the 
protection of human rightsl' and that its clarity is not obscured by the addition of a paragraph 
reiterating the obligation of states to respect the right of self-detennination and human 
rights" Franck & Rodley, "Mer Bangladesh: The Law of Humanitarian Intervention by 
Military Force" (1973) 67 American Journal of International Law 275 at 299-300. 

l9  See, SuDr& note 14 at 216,RonPtti, suDr& note 2 at 106-107. 
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process. 2' 

These declarations, however, are not ordinary treaties or conventions, and like 

general assembly resolutions do not create obligations binding on states. Nevertheless, 

Fairley argues "there is a wide consensus that these declarations actually established new 

niles of international law binding upon al1 [s]tates"= and that the support generated for this 

idea certainly enhances its persuasive value.. . " .lf 

However, it is impossible to identifi in a set of comprehensive rules the difference 

between pennissible and impermissible acts of intervention? Most interactions between 

states occur under pressure and inducement, thus the non-intervention nom stands little 

chance of affecting behaviour if it excludes what occurs everyday as normal world poli tic^.'^ 

Indeed, the inconsistency between aates' pronouncements on the prohibition of intervention 

21 See Farer, "Intervention and Human Rights: The Latin Arnerican Context" (1982) 12 
California Western International Law Journal at 503-507; Van Dijk & Bloed, "Conference 
on Secunty and Cooperation in Europe, Human Rights and Non-intervention" (1983) 8 
Livemool Law Review at 1 17-42. 

Suuanote 16 at 44, quoting Soh, "The Shaping of International Law" (1978) Georgia 
Journal of International and Comparative Law 16. 

24 Pease & Forsythe, "Human Rights, Humanitarian Intervention, and World Politics" 
(1 993) 1 5 Human Ri~hts Ouarterly 290 at 293. 

m. Vaughan Lowe, for example, asks why on earth anyone should suppose that the 
principle of non-intervention exists. He writes; "[flrom the most cursory review of the 
international hiaory of the past two centuries it is apparent that intervention in foreign States 
is quite normal. Indeed, if international history is thought of as the analysis of the infiuences 
of nations upon each other, it is argÿable that the very terrain of history is map ped out on the 
grid of intervention. ..[although this] presuppose[s] a wide conception of what intervention 
might be". Lowe, "The Principle of Non-intervention:Use of Force" in Lowe & Warbrick 
eds., The United Nations and the Principles of International Law - Essavs in Merno? of 
Michael Akehurst(London:Routledge, 1994) 64 at 67. 



and their actual responses to the use of force is evident. Indian use of force in East Pakistan 

(Bangladesh) in 197 1, Tanzanian intervention in Uganda in 1978, Vietnam's intervention in 

Cambodia in 1979, and India's use of its air force to drop supplies to Tamils in 1987 are but 

some examples. There is clearly a longstanding contrast behsreen what is preached (ie non- 

intervention), but not practised. 

Beyond state rhetoric and practice this complex subject matter has yielded linle 

scholarly consensus.26 The issue of what is permissible and impermissible intervention, 

howwer, is a relative one. As fàr back as 1923 the Permanent Court of International Justice, 

in its advisory opinion in the Nationality Decrecs case, pointed out 

the question whether a certain matter is or is not solely within the jurisdiction 
of a State is an essentially relative question; it depends on the development 
of intemational relations". .. it may well happen that, in a matter which.. .is 
no< in principle, regulated by international law, the right of a State to use its 
discretion is nevertheless restncted by obligations which it may have 
underiaken towards other States. In such a case, jurisdiction which, in 
principle, belongs solely to a State is limited by the rules of internationai 
law." 

Therefore what was once an internai maner for states may become issues subject to 

international inquiry and thus of international concem. This is the case with the 

intemationalization of human rights issues. 

It is pertinent to rethink the prevailing assessrnent of the non-intervention pnnciple 

due to its unsatisfactory nature. The context of interventionary practice has changed; thus, 

26 See for example the different perspectives on intervention in Bull ed., Intervention in 
World Politics (Oxford: Clarendon Press,1984); Damosch, "Politics Across Borders: 
Nonintervention and Nonforcible Influence over Domestic Anairs" (1589) 83 Amencan 
Journal of International Law 1. 

'' Nationality Decrees in Tunis and Morocco (1923) PCIJ, Series B no.4, 24,27 
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the pnnciple needs refonnulation and some coherence to take account of developments in 

international relations. The identification of international law with society conceived in 

ternis of states emerged largely with the growth of positivist t heories and the ascendance of 

the nation-state as the predorninant actor in the global arena. This development is rapidly 

changing with the emergence and influence of non-state acton in international relations. 

Modem practice does demonstrate that individuals have becorne increasingly recognized as 

participants and subjects of international law. They possess certain rights as against their 

states, and states are subject to international scrutiny regarding their human rights practices. 

If the increase in and growing concem about violations of human rights is taken into 

account, which the principle of non-intervention fails to take into account, then a 

justification for refonnulating the pnnciple will be in order and of the utmost importance. 

Also, it has been argued that the major preoccupation of the UN in 1945 was to 

identiQ ways of prohibiting the use of force which in large measure accounted for the 

significance attached to the principle of non-intervention. But the consequence of this 

blanket prohibition of the use of force is that there is no possibility of discriminating on a 

normative basis between divergent uses of force. For exarnple, as currently constituted, it is 

difficult to distinguish between the Soviet intervention in Czechoslovakia in 1968 or the 

Tanzanian intervention in Uganda in 1977. In the former case, the human rights of the 

citizens were clearly violated by the intervention, whereas in the latter case, the eEect of the 

intervention was to promote the human rights of the citi~ens.'~ From this perspective 

" Little, -note 6 at 24. 



65 

therefore, the principle of non-intervention is becoming increasingly irrelevant." According 

to LWitin, the concem with war was legitinÿite afkr the Second World War; today, however, 

the danger of world war has receded, while egregious violations of human rights have 

become a routine feature of international politics. Therefore, the principle of non- 

intervention ought to be revised. If international law is to be more relevant in these 

circumstances, it must become "more nearly congruent with its moral bases"? 

An argument to a similar egea is alw made by Teson, who, however, identifies a 

"congenitd tension between the concem for human rights and the notion of state sovereignty 

- two pillars of international law"? This tension generates a major dilernrna for al1 

concemed about the normative dimensions of international relations, because if intervention 

is presaibed to promote human rights, then the floodgates wiU be opened to "unpredictable 

and serious undermining of world order". But if intervention is prohibited even to check 

human rights violations, then the principle of non-intervention involves a "morally 

intolerable proposition whereby the international cornmunity is impotent to combat 

massacres, acts of genocide, mass murder and widespread torture"." He asserts that it is 

only individuals who have rights. Sovereignty, therefore does not constitute an inherent right 

of the state. In other words, a sovereign derives its rights fiom its citizens and has no 

separate identity. He associates international legal theories that attempt to defend the 

" Levitin, "The Law of Force and the Force of Law: Grenada, The Falklands and 
Humanitarian Intervention" (1 986) 27 Harvard International Law Joum al 62 1 at 65 1. 

" - Ibid., at 4. 
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autonomous moral standing of states and govemrnent with the "Hegelian Myth" that states 

have indienable rights. For him, the legitimacy of the state can only be justified if it 

promotes the rights of al1 its citizens. Where the state fails to perform this du@, it loses its 

legitimacy and the protection afTorded by the principle of non-intervention. Other states 

under these circumstances are entitled to intervene in order to remedy the human rights 

violations which have taken place. Teson's argument cm be viewed in two ways: either 

opening up an exception to the non-intervention nom, or retuming to the Grotian position 

of permitting intervention provided the cause is just." This builds on other theorists who 

have taken an increasingly permissive attitude on intervention, and who are not concemed 

about the traditional justification underlying the non-intervention pnnciple." 

b. The internationalization of human rights 

One of the goals of the allied powers during WorId War II was the realization that 

only international protection and promotion of human rights can achieve international peace 

33 Little, supranote 6 at 25. 

Y See, for exampb, the articles cited in M., at 30-3 1, footnote 47. Little notes Teson 
contests the views of theorists such as Waizer who acknowled~e that state sovereignty and 
legitimacy derive ultimately Corn the rights of individuals, but caution against the open- 
ended consequences of this viewpoint. Walzer argues there are few, if any, states which 
could put forward the daim that none of theu citizens' rights have been violated. Taken to 
the extreme, non-intervention is rendered void by such a principle of just intervention. 
Therefore, intervention can or@ be justified in extreme situations where massacre, senocide, 
or enslavement ocau. See Walzer, Just and Uniust Wars: A Moral Argument with Historical 
Illustrations (New York:Basic Books Publishers, 1977) at 53. Slater and Nardin however 
suggest that once Walzer has accepted the legitimacy of humanitarian intervention "he can 
provide no plausible argument for drawing the line restnctively as he does". See Slater & 
Nardin, "Nonintervention and Human Rig;ht$' (1986) 48 Journal cf Poiitics 91. 
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and progess." This was a reaction to the atrocities of the Holocaust which pronded the 

impetus for the struggle for human rights. The Charter thus provided initial principles for the 

protection of human rights. One of its basic purposes. as stated in Article 1(3), is "promoting 

and encouraging respect for human rights". Similarly, by Article 55,36 the members of the 

UN reaffirm a commitment to promoting universai respect for and observance of human 

rights and fundamental fieedoms for ail. Under Article 56, al1 members of the üN "pledge 

themselves to take joint and separate action in cooperation with the Organization for the 

achievement of the purposes set forth in Article 55". 

In spite of differing opinions on their legal effect, the actual practice of the LTN has 

been that it has not been prevented fi-om investiçating, discussing and evaluating human 

rights abuses and today even taking action despite the numerous constraints which the 

Organization faces. It would seem that the Charter provisions regarding human rights 

" The preamble of the Chmer declares the determination of the peoples of the world 
"...reaffirm[ing] faith in fundamental human rights, in the dignity and wonh of the human 
person, in equal rights of men and women ..." and a commitment "to ensure, by the 
acceptance of principles and methods, that amed force shall not be used, Save in the 
ccmmon interest". In finding the connection between the maintenance of peace and secunty 
and the protection of fundamental human rights Lauterpacht notes "[tlhe correlation 
between peace and observance of fundamental human rights is now a recognized fact. The 
circumstance that the legal duty to respect fundamental human rights has become part and 
parce1 of the new international system upon which peace depends, adds emphasis to that 
intimate comection". Lauterpacht, International Law and Human Riehts 
(London:Stevens, 1950) at 186. 

36 Article 55 provides: "[wlith a view to the creation of conditions of stability and well- 
being which are necessary for peaceful and fnendly relations among nations based on respect 
for the principle of equal rights and self-determination of peoples, the United Nations shall 
promote:[amon_~ conditions] (c) universal respect for, and observance of human rights and 
fundamental fieedoms for al1 without distinction as to race, sex, language, or religion". 
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represent binding legal obligations for dl states." The cumulative effect of these provisions 

is that intervention to prevent human rights abuses is still  ali id.^' While ir may be doubtful 

whether states can be called to account for every alleged violation of the general Charter 

provisions, there is little doubt that "responsibility exists under the Charter for any 

substantial infringement of the provisions, especially when a class of persons, or a pattern 

of activity are involved" ." 

Elaborating and supplementing the Charter provisions on human rights is the 

Universal Declaration of Human Rights which was adopted by the General Assembly on 

lOth December 1948. It proclaims a whole garnut of civil and politicai rights and economic, 

social and cultural rights pertinent to human existence. The Declaration at the vety least 

serves as a yardstick in rneasuring the degree of respect for, and compliance with 

international standards of human rights. 

" See for exarnple, Rarncharan, The Concept and Present Status of the International 
Protection of Human Rights - Fortv Years afier the Universal Declaration 
@ordrecht:Martinus Nijhoff Publishers, 1988) at 59. 

'' Reisman and McDougal conclude that the effect of these Articles "in regard to the 
customary institution of humanitarian intervention is to create a coordinate responsibility 
for the active protection of human rights: members may act jointly with the organization in 
what rnight be tenned a new organized, explicitly statutory, humanitarian intervention or 
singly or collectively in the customary or international common law humanitanan 
intervention" They add that "[iln the contemporary world there is no other way the most 
fundamental purposes of the Charter h relation to human rights can be made effective". 
Reisman & McDougal, SUD, note 3 at 175. Teson also argues "the promotion of human 
rights is a main purpose of the United Nations ...[ T]he use of force to remedy serious human 
rights deprivations, far fiom being 'against the purposes of the U.N. serves one of its main 
purposes". Teson, suDr;1,note 3 at 13 1. 

'' Brownlie, The Principles of Public International Law, 4th ed.(Oxford:Clarendon 
Press, 1 990) at 5 70. 
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The International Covenant on Civil and Political Rights," and the Optional Protocol 

on communication @etitions), was adopted by the General Assembly, and entered into force 

on March 23, 1976. The Covenant defines and sets out in much greater detail than the 

Universal Declaration a variety of rights and fieedoms. In addition it contains a number of 

nghts that are not listed under the Declaration. It imposes an absolute and imrnediate 

obligation on each of the aates parties in Article 2(1) to "respect and to ensure to al1 

individuals within its temtory and subject to its jurisdiction the nghts recognized in the 

present Covenant without distinction of any kind ...". Under Article 2(2) each Party 

"undertakes to take the necessary steps ... to give efTect to the nghts recognized in the present 

Covenant" where a nght is not aiready protected by existing legislation. 

The International Covenant on Economic, Social and Cultural Rights adopted in 1966 

eniered into force in 1976. It contains 3 1 Articles and is divided into five pans. It elaborates 

upon most of the econornic, social and cultural rights provided for under the Universal 

Declaration, and frequently sets out measures that should be undertaken to achieve their 

realization. Under the Covenant, the duties of states panies is merely to take steps "to the 

maximum of its available resources" aimed at achieving "progressively the full realization 

" of these rights. This provision seems redistic given the fact that economic constraints on 

states, (especially third world countries) may prevent the irnrnediate enjoyment of those 

rights? However, the question is whether it is within the discretion of states parties to 

1O 999 United Nations Treaty Senes 171. Reprinted in Newman & Weissbrodt, Selected 
International Human Rinhts Instruments (Cincimati:hderson Publishing Co., 1990). 

" It is worthwhile noting a general argument can be made to the effect that the ncher 
parties are obligated to aid poorer countnes' economic, social and cultural efforts. This 



determine when available resources permit their realization. It has been suggested that 

the p~c ip le  of progressive realization . . .really means that a state is obligated 
to undertake a programme of activities - including but not limited to specific 
rneasures listed in the Covenant - to realize those rights. While this obligation 
is limiteci by rwurce constraints, the Covenant indicates that pnority should 
be given to this area and that the level of effort should increase over tirne.'* 

On the issue of standards to be applied under the Covenant, it is maintained that different 

measures would have to be adopted as a rnatter of practical reality, since no two States are 

likely to have the same "available reso~rces".'~ 

Apart fiom these instruments, there are also a host of declarations, conventions and 

instruments adopted by the General Assembly elucidating specific obligations pertaining to 

particular human rights? The UN by and large plays only a supervisory role in 

implementation and enforcement action. One writer suggests it may be classified as "weak" 

argument cm be maintained, if the Economic Covenant is read in conjunction with Articles 
55 and 56 of the UN Charter which creates an obligation on all members of the UN to assist 
in these effons;although no specific provision can be found in the text of the Covenant or 
in its legislative hiaory. See Tnibek, "International Protection of Social Welfare in the Third 
Wor1d:Human Rights Law and Human Needs Programs" in Meron ed., Human Rights in 
International Law, Vol. 1 (Word:Clarendon Press, 1984) at 2 16. 

" Buergenthal, International Human Riphtg (St.Pau1, M.M: West Publishing Co., 1988). 

44 These instruments address a broad range of concems that include: the prevention and 
punishment of the crime of genocide; the humane treatment of militaxy and civilian 
personnel in time of war;the status of refugees; the protection and reduction of 
state1essness;prevention of discrimination and the protection of rninorities; the promotion 
of the political rights of women; the elimination of al1 forms of discrimination against 
women; the rights of children; nghts of indigenous peoples; and, the promotion of equaiity 
of opponunity and treatment of migrant workers, among others. 
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to "strong" depending upon how directly and quicWy it acts in response to corn plaint^.^^ 

A nurnber of institutional arrangements have been established designed to deal with 

the promotion and protection of human nghts. These arrangements constitute the 

international human rights regime. The UN'S efforts in this regard have been through the use 

of cornmittees, commissions, sub-commissions, specialized agencies, and working groups. 

The main techniques employed in their enforcement measures have been cornrnunications, 

inquiries, investigations, periodic reports, advisory services, global studies of specific rights 

or groups of rights and recomrnendations. It uses global and regional conferences and 

serninars on various specialized topics, open to individuals and organizations, to make them 

aware of human rights values enshrined in international  instrument^.^ 

The Human Rights Cornmittee is the principal organ responsible for irnplementing 

the International Covenant on Civil and Political Righd7 It has adopted a dynarnic approach 

to protection by reminding states parties that the obligation under the Covenant is not only 

" See, Claude & Weston, Human Riehts in the World Community - Issues and Action 
(Philadelphia:Univ.of Pe~sylvania Press, 1989) at 186- 187. 

" Topics covered in such conferences have included: human rights in developing 
countnes; the participation of women in the economic life of their states; human rights and 
scientific and technological development; women, equality, development and peace; and 
human rights teaching. The significance of these topics help to promote penetratinç 
discussions of deeper issues of injustice underlying human rights violations. 

" See part N of the Civil and Political Covenant. For detailed insights into measures of 
implementation under the Covenant see for exarnple, Schwelb "International Measures of 
Irnplementation of the International Covenant on Civil and Political Rights and the Optional 
Protocol" (1 977) 12 Texas International Law Journal 14 1. See also Procedure for Dealing 
with Communications Relating to Violations of Human Rights and Fundamental Freedoms, 
May 27,1970, ECOSOC Res 1503 0 , 4 8  U.N. ESCOK Supp. (No. 1A) 8, U.N. Doc. 
U4832Add. 1 (1970). This procedure involves the entire U.N. Human Rights organs Le. The 
General Assembly, the Economic and Social Council, the Commission on Human Rights, 
and its Sub-Commission on Prevention of Discrimination and Protection of Minorities. 
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limited to respect for human rights, but also to ensure the enjoyment of those rights. 

The Commission on Human Rights under Article 68 of the Charter is mandated to 

establish "commissions in economic and social fields and for the promotion of hurnan 

rights". The commission is instructed to report its recommendations on violations to the 

Economic and Social Council. The commission has created various programs for the 

promotion of human rights, as well as developing international machinery to deal with 

violations, such as the special rapporteurs and working groups." 

Despite efforts of the CM aimed at promotion and protection there are still 

widespread human rights  violation^.^^ Apan fiom weaknesses in the implementation 

procedures, the main problems encountered relate to: governrnental cornmitment; problems 

of perspectives and pnorities; problems in the field of fact-finding; problems stemming corn 

institutionai structure; the prirnitiveness of remedial responses, methods and procedures; 

responsibilities in the information process and problems of resource~.~~ As presently 

a For details of the work of the Commission since its inception see Report of the 
Commission on Human Rights (Annual). See also Meron, Human Rights Law-Makine in the 
United Nations (0xford:Clarendon Press, 1986); Tolley, "Decision-Making in the United 
Nations Commission on Human Rights" (1 977-82) Human Ri hts Ouarterlv 27. 

" See, for example, the volumes of the Human Rinhts Internet Reporter. 

'O For a detailed discussion of these problems see for example, Gotlieb, "Global 
Bargai"ng:The Legal and Diplornatic Framework" in Onuf ed., Law-Making in the Global 
Communitv 0urham.NC:Carolina Academic Pres5 1982) at 267-273. With regard to 
criticisms relating to efforts at implementation, Haas notes that UN efforts to implernent 
human rights standards "do not work". Haas, "Human Rights: To Act or not to Act?" in Oye 
et ai. eds., Eaele Entangled: US Foreion Policv in a Corn lex W o d  (New York: Longman, 
1979) at 188. van Boven writes: "[iln global and general tems the United Nations defends 
the rights and interests of the weaker nations, of under-privileged groups and persons. In 
actual practice the United Nations is, however, unable and powerless to bridge the gap 
between profession and practice. This is largely due to the fact that the Member States which 
make up the United Nations are more guided by their own political, economic and military 



constituted, these mechanisms fail to deal with situations involving massive human rights 

violations, as past practice has shown. 

In their survey of the UN Human Rights machine% Pease and Forsythe indicate 

most states not only allowed these treaties to originate fkom UN bodies, but also that more 

than half of the international cornmunity became legal parties to them. About a quarter of 

the international community have accepted monitoring systerns of differing strength for the 

supe~s ion  of the implementation of these intemationally recognized noms. Although few 

states objected to the overall process, "[tlhere is an overwhelming official consensus that at 

least the discussion of human rights is a proper international subject matter, even if many 

disagreements rernain over definition and implementation"." 

Apart tiom the UN Human Rights machinery, it is also worthwhile noting that most 

of the world's regional organizations have enacted treaties bolstering the protection of human 

rights. Examples of these treaties are the European Convention for the Protection of Human 

Rights, the American Convention of Human Rights and the African Charter on Human and 

interests than by the standards of the Organization. In this respect the nations that cnticize 
the United Nations for its human rights record do not fonn an exception to the rule". van 
Boven, "United Nations and Human Rights: A Critical Appraisal" in Cassese, 
Lawhndamental Riehts - Two To~ics in International Law (Sijthoff & Noordhoff, 1979) 
119 at 127; Lnlman states "the U.N. human rights machinery has become so politicized as 
to be almost completely ineffective for either monitoring or for enforcement". Ullman, 
"Human Rights: Toward International Action" in Dominguet et ai. eds., Enhancing Global 
Human Rinhta (New York:McGraw Hill, 1979) at 10. See also, Moskowitz, "Implementing 
Human Rights: Present Status and Future Prospects" in Ramcharan ed., Human Rights: 
Thirtv Years After the Declaration @ordrecht:Martinus Nijhoff, 1979) at 109-130; 
Anderson, Human Rights and the Structure of International Law" (1 99 1) 12 New York Law 
School Journal of International and Com~arative Law 1. 

" Supra, note 24 at 295. 
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Peoples Rights." The accumulation of these instruments has helped in crystallizing legal 

noms in favour of human rights so that ". . .everyone is now entitled to certain basic human 

rights under U.N. Conventions, regional treaties, and bilateral agreements" .') 

The various developments on human rights outlined above have had a significant 

effect on the status of individuals in international law. Each progress made in terms of 

concepts, standard setting, procedures and mechanisms leads to a realignrnent of the position 

of individuals in relation to states? If the above examination, broadly speaking, is correct, 

then it portends or indicates a gradua1 shift in thinking about absolute notions of state 

sovereignty and its corollary pnnciple of non-intervention.)' It is increasingly becoming 

accepted that human rights violations within states will not preclude the taking of 

international action to redress those situations of abuse. Gross systematic violations of 

hurnan rights have become a concem of the whole international community and not just a 

matter exclusively within the domestic puMew of states, constituting infnngement on their 

sovereign rights. These human rights treaties not only create binding legal obligations among 

states parties, but they also provide evidence of state practice and new attitudes regarding 

human rights. Particularly significant is the trend reflected in the Preamble to the Additional 

'* For a detailed discussion of these treaties see for example, Weston, Lukens, & Hnatt, 
"Regional Human Rights Regimes: A Cornparison and Appraisal" (1 987) 20 Vanderbilt 
Journal of Transnational Law 585. 

" Kartashkin, "Human Rights and Humanitanan Intervention" in Darnrosch & Scheffer 
eds., Law and Force in the New International Order (l3ouider:Westview Press, 1991) at 202. 

McGoldnck, "The Pnnciple of Non4ntervention:Human Rights" in Lowe & Warbrick 
eds., SuDra, note 25 at 106. 

See for example, Reisman, "Sovereignty and Human Rights in Contemporary 
International Law" (1990) 84 American Joumal of International Law 866-876. 
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Protocol to the Amencan Convention on Human Rights, which suggests that human rights 

treaties merely codifi what is intrinsic in the human condition. It 

recopiz[es] that the essential rights of man are not derived from one's being 
a national of a certain state, but are based upon attributes of the human 
person, for which reason they ment international protection in the form of a 
convention reinforcing or complementing the protection provided by the 
domestic Iaw of the American States? 

The extension of this principle into the international arena suggests a theoreticai shifl in the 

conception of human rights." 

Although there were significant developments regarding human rights prior to the 

Charter, the human rights provisions of the Charter and the international human rights 

instruments discussed above were a watershed. Since the inception of the UN human rights 

regime, human nghts issues have become important, and their intemationalization has been 

increasingly recognized. Even though this is the case, and one finds an ethos of moral 

universalism underlying the international human rights instruments, one does not find any 

explanation why the human rights provided for are in fact human rights and why they 

should be accepted as universal. Taking action in support of human rights necessarily 

confronts objections of cultural relativism. Supporters of cultural relativism point out that 

it is impossible in a culturally diverse world to have universal notions of human nghts. 

White the objective here is not to resolve the debate one way or the other, although a 

universal conceptualization of human rights is preferred, it tends to elucidate the issues at 

stake in the international human rights dixourse. The significance of arguments about 

56 (1989) 28 International Le-l Materials 161. 

" See. for example, W. 



moral universalism should therefore serve to support the examination of the universality of 

the UN hurnan rights instruments. Thus, some remarks about the concept of human rights 

and the debate it engenders will be appropriate. 

The concept of "hurnan rightsNY does not lend itself easily to any precise defir~ition.'~ 

'' On the application of rights theory in the international context, even the tenn "rights" 
as postulated by Hohfeld, is a 'charneleon-hued' word. According to Hohfeldian analysis, 
"rights" is an arnbiguous term used to describe different legal relationships. A right can be 
used in a sense to denote a nght-holder being entitled to something with a correlative duty 
in another. It can be used to indicate an imrnunity fiom having a legal status altered. 
Sometimes it can refer to a power to create a legai relationship. See Hohfeld, "Fundamental 
Legal Conceptions as Applied to Judiciai Reasoning" (1913) 23 Yale Law Journal 16. It 
should be pointed out that although ail of these terms have sometimes being identified as 
nghts, each concept conjures different protection and produces different results. On the 
contùsion that can mise fiom definitional problems as applied to some provisions of the UN 
Covenants on Civil and Political Rights and the Econornic, Social and Cultural Rights, see 
for exanple, Shestack, "The Jurisprudence of Human Rights" in Meron, ed., suma, note 4 1 
at 7 1-74. It should aiso be noted that the expression "Human Rights" is relatively recent. It 
gained currency fiom World War iI and the establishment of the United Nations in 1945. 
They have been traditionaily known as "the nghts of man" or "natural rights", intimately 
linked to the concept of natural law. See Cranston, What are Human Rkhts? 
(London:BodIey Head,1973) at 1. Naturai rights theory regarded as a product of Western 
liberal thought played a prominent role in elevating hurnan rights to the international plane. 
See Donnelly, "Human Rights and Human Dignity: An Analytic Critique of Non-Western 
Conceptions of Human Rights" (1982) 76 American Political Science Review 303. The most 
significant hurnan rights doctrines today, fiom an international point of view, are to be found 
in protection of minorities, humanitarian intervention, state responsibility for injuries to 
aliens, the League of Nations mandates and minority systems. 

'' A detailed discussion of definitionai problems as well as philosophical underpimings 
of hurnan rights is, howewr, beyond the scope of this work. It is sufficient to draw attention 
to some of the problems inherent in the concept of human nghts. One of the rnost significant 
of the many conditions afTecting the internationai community's inability in secunng the 
protection of human rights relates to simple inte1lectu.i confusion. This is largely due to lack 
of any comprehensive agenda of the totality of human nghts and the lack of clarity in the 
detailed examination of the content of particular rights. Bilder aptly notes that "[tlhe issue 
of definition is not trivial. For what we think human rights redly are will inevitably 
influence not only our judgement as to the types of claims to recognize as human rights, but 
also our expectations and programs for implementation and cornpliance with these 
standards". Bilder, "Rethinking International Human Rights: Some Basic Questions" (1 969) 



Although the concept eludes any precise definition, it can be argued that hurnan rights are 

our entitlements as humai! beings, which we may demand fiom one another and from Our 

~ocieties.~ The idea of hurnan rights is tied to the idea of human dignity: nghts are essential 

for the maintenance of human dignity. They are based on elementary human needs as 

imperati~es.~' Human rights are universal and indienable. They exist by virtue of the right- 

holdets existence. They are not created or granted by the state or some agent and therefore 

cannot be taken away. The practical eEect of this would be that rights are not creations of 

society, state, or any political authority, legitimate or not, and thus cannot be limited or taken 

Wisconsin Law Review 170 at 174. See also McDougal, Laswell & Chen, Human Riehts 
and World Public OrderThe Basic Policies of an International Law of Human Dignity (New 
Haven: Yale University Press, 1980) at 63-64; Ganji, International Protection of Human 
Rishts (Geneve:E. Droq1962); D'Amato, The Concept of Human Rights in International 
Law (1982) 82 Columbia Law Review 11 10; Forsythe, The Intemationalization of Hurnan 
Rights (Lexhngton, Mass.:Lexington Books, 199 1) Chp. 1. Fields and N m ,  for example, argue 
that a theory of human nghts must be based upon real human beings rooted in their social 
contexts. Thus human rights must be conceived of in a holistic way; finding legitimate 
aiteria in the historiai experiences of real people struggling to overcome domination rather 
than being caught in the trap of searching for abstract normative criterion. See, generally, 
Fields & Nam, "Human Rights as a Holistic Concept" (1992) 14: 1 Human Rights Ouanerl~ 
1. 

Puchala, The Ethics of Globalism (Providence:Acadernic Council on the United 
Nations System Reports and Papen No.3, 1995) at 4. 

Humphrey, No Distant Millennium: The International Law of Human Ri~hts  (Pans: 
UNESCO, 1989) at 20-2 1 ; Agarwal, Im~lcmentation of Human RiehtsCovenants: With 
S~ecial Reference to Indiq (A1lahabad:Kitab Mahal, 1983) at 1. Cranston considers hurnan 
rights as a moral daim which is universal, paramount and practical. It is an entitlement 
which belongs to every human being in the world as a human being; taking precedence over 
al1 competing claims that are based on 'mere' public policy concerns. It must be practicaily 
feasible to secure protection for its entitlement in the present social and world order. See 
Cranston, suura, note 58 at Chap. ViII. Humanistically conceived, "a human right is a 
universal entitlement founded on a basic human need; an entitlement in principle possible 
in the kind of world that we must struggle to buiid" Bay, Toward a Postliberal World Order 
pf Human Riehts (Dept. of Pol.Sci. University oPToronto; Working Paper A7, 1983) at 5. 
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away by them. If this were the case, then, it would follow that ail human beings have rights 

in the same way and to the same extent regardless of race, culture, political system or any 

other distinction." The conviction that human beings have certain rights, which 

governments have a duty to respect, essentially, is a reaction or response to a feeling of 

rewlsion occasioned by acts of political, religious or econornic repression. The universality 

of human rights is a feeling of moral outrage. This consciousness draws on the moral 

resources of humankind's belief that there is an underlying universal humanity, and that it 

is possible to achieve or strive to achieve a type of society that ensures that fundamental 

human needs and reasonable aspirations of human beings dl over the world are effectively 

realized. 63 

The renaissance of natural rights and its consequent influence upon international 

human nghts is regarded as a product of Western liberd thoupht and its justifications for 

clairns about the tnith, irnmutability, and universaliry of rationally accessed moral dictums? 

This conceptual approach, however, does not necessarily have universai acceptance 

throughout the world. The concept of human rights can assume different meanings to 

different societies, and is infiuenced depending on a particular society's perception by 

culture, economics, politics and religion, among other f ac tod5  Polis and Schwab, for 

" O'Manique, "Universal and indienable Rights: A Search for Foundations" (1990) 12 
Human Riehts Ouarterly 465 at 467, 

" Nariman, "The Universality of Human Rights (1993) 50 The Review -International 
Commission of Junsts 8. 

Su~rq ,  note 60 at 8. 

65 For a discussion of the Islarnic perspective see for example, Haka, Human Riehts in 

Islam vis-a-vis Universal Declaration of Human Rights of the United Nations 



example, criticized the established human rights noms by expressing an objection to 

ethnocentrism thus: 

Unfoctunately not only do human rights set forth in the Universal Declaration 
reveal a strong western bias, but there has been a tendency to view human 
rights ahistorically and in isolation from their social, political, and economic 

This particular moral/cultural relativist position which presents theoretical obstacles to 

human rights activism essentially assens, firstly, that rules about rnoraiity Vary fiom one 

place to another. Secondly, the way to understand this heterogeneity is to place it in its 

cultural context. Thirdly, it assens that moral daims denve from, and are enmeshed in, a 

cultural context which is itself the source of their validity. There is no universal morality 

(Washington,D.C,:World Peace through Law Center, 1981) at 19-20; Nasr, "The Concept and 
Reality of Freedom in Islam and Islamic Civilization" in Rosenbaum ed., The Philosophy 
of Human Riehts: International Pers~ective (Westpon COM. :Greenwood Press, 1980) at 96; 
Sajoo, "Islam and Hurnan Rights:Congruence or Dichotomy?" (1989) 4 Temole International 
and Comparative Law Journal 24. For an exposition of the traditional Afncan perspective 
see for example, Njoya, "Afican Concept" in UNESCO ed., International Dimension of 
Humanitarian Law (Paris:Martinus Nijhoff Publishers, 1988) at 9; Cobbah, "Afiican Vaiues 
and Human Rights Debate: An AFrican Perspective" (1 987) 9 Human Rinhts Ouanerly 320; 
Howard, "Group versus Individuai Identity in the Afncan Debate on Human Rights" in 
Na'im & Deng eds., Human Rinhts in Afnca (Washington,D.C.:The Brookings 
InstitutionJ990) at 166. For the traditional Asian view see, for example, Khushalani, 
"Human Rights in Asia and Africa" (1983) 4 Human Ri~hts Law Journal 408;Buultjens, 
"Human Riçhts in Indian Political Culture" in Thompson, ed. The Moral Imoeratives of 
Human Riohts: A World Survey (WashingtoqD.C.:University Press of Arnenca, 1980) 1 12- 
1 13; Woo, "A Metaphysical Approach to Human Rights fiom a Chinese Point of View" in 
Rosenbaum ed., M., at 113-124; Nitobe, Bushido: The Soul of Iauan (Rutland,Vermont: 
Charles Tunle Co., 1969) at Lx; Adachi, "The Asian Concept" in UNESCO ed., M., at 14- 
15. See also (198 1) 3 :3 Human Rinhts Ouarterlv (which contains a symposium on South 
Asian Perspectives on Human Rights). 

66 Polis and Schwab, "Human Rights: A Western Construct with Limited Applicability" 
in Polis and Schwab eds., Hurnan Riohts: Cultural and Ideoloeical Persuective (New York: 
Praeger, 1 979) at 1 7. 
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because the history of the world is the history of the plurality of cultures. The attempt to 

assert universaiity is a more or les  well-disguised account of the imperial practice of making 

the values of a particular culture general." In this respect, the United Nations human rights 

regime as enshrined in such documents as the Universai Declaraiion of Human Rights, are 

futile proclamations derived from the moral principles valid in one c ~ l ~ r e  and thrown out 

into the mord void between cultures." In effect the particular is presented as the universal. 

in practice, most govemments accused of human rights violations often resort to the 

doctrine of state sovereignty to deny the legitirnacy of externa! criticism. This defence, 

however, is comrnonly strengthened by some form of cultural relativism. This relativism 

underlies the assertion of noninterference in the internai flairs of States. The argument 

usually goes that outsiders are not competent in matten relating to solving problems intemal 

to another culture. Thus, a particular interpretation or even the basic idea of human rights 

may be alien to a pahcular culture, so that such a culture should not be judged by standards 

emanating frorn extemal sources." 

There are few relativists, however, who advocate the extreme position that whatever 

is, is right, reducing relativism to subjectivism where, in the absence of grounded cnteria 

every individual may determine what is right or wrong, good or bad, for him or herseIf." 

67 See Vincent, Human Ri~hts and International Relations (Carnbridge:Cambndge 
Univ.Press, 1986) at 38. 

'* m. See also the literature cited in -note 65. 

" Freernan, "The Philosophical Foundations of Human Rights" (1994) 16 Human Riehts 
Quarterlv 49 1 at 495. 

'O Supra, note 60 at 9. 



According to Puchala, the most readily defendable moral relativist position is the one 

provided for in the Bangkok Declaration, adopted at the World Conference Regional 

Preparatory Meeting in April 1993. in that Declaration, the Asian States agreed that human 

rights need to be considered in a context that takes into consideration "the significance of 

national and regional particularities and various historical, cultural and religious 

backgrounds". He succinctly argues that the moral relativist position tums out to be 

unsustainable for the following reasons: 

First, relativism tends to confuse empirical facts of differences in moral 
codes with philosophical justification for differences. Simply because there 
are differences does not mean that ail the aitematives are right or acceptable. 
Second, the justification for relativism itself has to be philosophically located 
beyond relativism. That is, moral relativism can only be right if we dl accept 
the universality of dictums such as mutual tolerance and noninterference in 
one anothers' affkirs.Third and at a more practical level, even the relativists 
balk in the face of the morally atrocious - human sacrifice, ritualistic 
mutilation, slavery, genocide, apartheid, concentration camps, gulags, and 
gas chambers. To explain why such atrocious behavior is immoral invariably 
requires reaching for universais, and when presented wit h such behavior most 
relativists accordingiy reach out. Finally, there also exists the damning 
assertion that relativism is itself immoral because, in the name of cornrnunity 
standards, noninterference, political correctness, or the like, it leads to the 
condoning of principles and practices that are widely distastefùl." 

He argues for the reassertion of mord universalism by pointing out that if it is unjustifiable 

and moral relativism is unsustainable, then it would seern that the contemporary debate about 

the universaiity of human rights, if engaged philosophically, would result in an impasse. And 

if this were the case, the question of whether the UN human rights regirne is to remain intact 

or be done away with would become an issue of politics, power, and money only, which 

" - Ibid., at 10- 1 1. See a h ,  Bayefsky, "Cultural Sovereignty, Relativism, and International 
Hurnan Rights:New Excuses for Old Strategies" (1996) 9 Ratio Juns 42. 
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could well be for the benefit of Western countries." 

A strong case for moral universalism, according to hichala, can be made which does 

not depend for its justification upon either the will of God or the immutability of nahiral law. 

He employs the aid of anthropologists who argue that scholars usuaily find what they seek. 

Those who have sought differences among cultures have found them. By the same token, 

those who have sought similarities among cultures in recent works have also found many, 

especiaily in realms of morality." 

Furthermore, studies in contemporary psychology have reinforced the proposition 

that "human beings are genetically wired and cognitively equipped to behave rn~rally".'~ 

These studies conclude that dl human beings are similarly constituted regarding their moral 

capacities. The differences arnong them have only to do with different attainments of moral 

maturity. Accordingly, human beings achieving similar levels of moral matunty, irrespective 

of culture, have sirnilar conceptions about the bases of right and ~ r o n g . ~ '  Also, sociologists 

of religion have found out that the ethical contents of the major religions of the world are 

similar in their emphases upon such ideals as charity, civility, hurnility, piety, and 

One scholar, for instance, has found twenty-two moral dictums that appear empincally 
transculturai. These dicta include: the prohibition of murder or maiming without 
justification; econornic justice; reciprocity and restitution; provision for the poor and 
destitute; the right to own property; and pnority for immaterial goods. See Bies, "Some 
Contributions of Anthropology to Ethics" Thomist 28, 1964. Cited in su~ra, note 60 at 12. 

See Kohlberg, The Philosophy of Moral Development: Moral Stages and the Idea of 
Justice (Notre Dame Press, 1989). Cited in W., at 12. 



Perhaps the international community's inability to agree on a universal 

conceptualization of human rights stems from the failure of perceiving what the most basic 

human needs are according to just prionties of each society. Individual and societal needs 

may Vary fiom one environment to another at any given period of tirne. It is probably best 

that the international cornrnunity perceives and recognises this. However, concems of 

humanity as a whole should outweigh any cultural preferences of different societies. As 

Puchala poignantly points out: 

[olur entitlement is not a claim on God or nature, but a daim on one another. 
The basis of our morality is in our obligation as hurnan beings - individuals 
and in our societies - to allow and help one another to flourish as hurnan 
beings. And since the human essence is universai, requirements for human 
flourishing are universal, obligations to promote such flourishing are 
universal, and therefore, so is human morality." 

In sum, the status of humanitarian intervention is inextncably linked to the status of 

hurnan rights. Greater respect for human rights wiil make the international community more 

likely to engage in actions to protect those rights when Molated. 

3. The UN Charter's effect on humanitarian intervention 

A consideration of the relevant pnnciples of the Charter will now be undertaken to 

determine the justification for humanitarian intervention." In arguing the survival of the 

" Aithough the Charter does not expressly mention unilateral or collective humanitanan 
intervention by States, at the sarne tirne it does not specificaily invaiidate the doctrine. 
Lillich, "A Reply", suDra, note 3 at 236. 
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right of humanitarian intervention, the domestic jurisdiction nom becomes pertinent. The 

starting point is the interpretation of Article 2(4). According to some scholars, emphasis 

must be placed on the need to interpret that provision broadly and consistently with its plain 

language. It is the fundamental provision of an organization established 'to Save succeeding 

generations from the scourge of war'. It cannot therefore be subject to an interpretation that 

would negate its true meaning and contentVn The conclusion reached for an absolute 

prohibition of use of force in any manner, it is argued, is further reinforced by an 

examination of the travaux préparatoires that led to drafting of Article 2(4).** 

Support has aiso been found by commentators in international case law such as in the 

Co& Channel Case." While this case can be distinguished on the ground that it did not 

" Skubiszewski, "Use of Force by States" in Sorensen ed., Manual of Public International 
Law (London, 1968) 732 at 746. See also a note 13; Schwarzenberger & Brown, A 
Manual of International Law (Mdton:Professional Books, 1976) at 15 1 - 1 52; Akehurst, A 
Modern Introduction to International Law (London:George AU& & Unwin, 1985) at 219- 

A reference to the travaux préparatoires is permitted by Article 32 of The Vienna 
Convention on the Law of Treaties of 1969. U.N. Conference on the Law of Treaties, 
Official Records, Documents of the Conference (U.N.PubLE70.V.S) It should be noted that 
Brownlie for example, does not subscribe io any attempt to Snd in the words "against the 
territorial integrity or political independence of any state" a qualified prohibition leaving 
open a resort to force not infnnging these rights. See,Brownlie,w., at 267. 

*' 119491 I.C.J. Report 4. in that case, the United Kingdom government argued that its use 
of force in Albanian temtonal waters was consistent with its Charter obligations because it 
" threatened neither the territorial integrity nor the politicd independence of Albania". The 
court in rejecting this argument, stated: "To ensure respect for international law, of which 
it is the organ, the Coun must declare that the action of the British Navy constituted a 
violation of Albanian sovereignty". It went on further to state "the alleged nght of 
intervention as the manifestation of a policy of force, such as has, in the past, given rise to 
most senous abuses and such as cannot, whatever be the present defects in international 
organization, find a place in international law". m. at 35. It is claimed that this case 
reaffirrns the unassailability of state sovereignty as an essential foundation of international 
relations. See Hassan, su~rqnote 2 at 883; Oglesby, "A Search for Legal Noms in 
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touch directly on the principle of humanitarian intervention, arguments have been made to 

the effect that the Court's "judgement should be interpreted as condemning gJ intervention, 

self-protection, or self-help involving the use of force - including.. . humanitarian 

inter~ention".~ Therefore, according to this interpretation of the Charter, the ban on the use 

of force was provided to preserve temtorial integrity and political independence of States, 

its collective security measures were to ensure peace, and therefore unilaterai humanitarian 

intervention is rendered il1egaLa3 

However, a qualification must be placed on the prohibition of use of force under 

Contemporary Situations of Civil Stnfe" (1970) 3 Case Western Reserve Journal of 
International Law 30.Th.k view is aiso shared in the United States v. Nicara-ma decision. In 
that case the Court inquired whether there was a "general right of States to intervene, directly 
or indirectly, with or without force, in suppon of an intemal opposition in another state, 
whose cause appeared particularly wonhy by reason of the political and mord values with 
which it was identified". In answering this question in the negative the Coun stated: "no such 
generai right of intervention, in support of the opposition within another country, exists in 
contemporary international law". See, Militarv and Paramilita Activities in and Against 
Nicarami4 (W.S. v. Nicaragua) 1986 1.C.J. 14 (Judgernent of June 27).at para.208. Whilst this 
statement did not deal with humanitarian intervention, it has been suggested that it is broad 
enough to preclude any nght of humanitarian intervention under international law. For a 
detailed discussion of the decision in this case see, for example, "Appraisals of the I.C.J. 
Decision: Nicaragua v. United States (Merits)" (1987) 8 1 Arnencan Journal of International 
Law 77;Teson, suDrabnote 3, at Chap.9; Rodley, "Hurnan Rights and Humanitanan 
Intervention: The Case of the World Court" (1989) 38 International and Comparative Law 
Ouarterlv 32 1 at 327-330. 

'* [In original]. Akehurst, "Humanitarian Intervention" in H. Bull ed., supra, note 26 at 
110. 

" Verwey, suma note 2 at 377. Bowett notes that quite apart fiom the legal 
incompatibility of humanitarian intervention with Article 2(4), policy considerations suggest 
allowing the institution under that provision will "introduce a dangerous exception to these 
prohibitions". !ju~ra, note 2. 



Article 2(4)? Intervention for human rights purposes would not contravene that provision 

if it is confined within the conditions for its e~ercise.'~ It is argued that Article 2(4) is not 

an absolute proscription of use of force; for, if force is used in a manner which does not 

threaten the "territorial integrity or poüticai independence of a state, it escapes the restriction 

of the first ~lause".'~ Thus, S hachter observes that "if these words are not redundant, they 

84 The Article 2(4) nom does not proscribe al1 kinds of use of force. But see Brownlie, 
who argues on the contrary that "[tlhe conclusion warranted by the travaux préparatoires is 
that [it] was not intended to be restrictive but, .... to give more specific guarantees to small 
States and that it cannot be interpreted as having a quaiiwng effect". Supra, note 13 at 267. 

" Reisman and McDougal, relying upon a major-purposes interpretation of the Charter, 
indicate that Article 2(4) "is not against the use of coercion per se, but rather the use of force 
for specified uniawful purposes". They further argue: "[slince a humanitarian intervention 
seeks neither a temtonal change nor a challenge to the political independence of the state 
involved and is not only not inconsistent with the Purposes of the United Nations but is 
rather in conformity with the most fundamentai peremptory noms of the Charter, it is 
distortion to argue that it is precluded by Article 2(4). In so Far as it is precipitated by intense 
human nghts depnvations and confonns to the general international legal regulations 
goveming the use of force - economy, timeliness, cornmensurance, lawfulness of purpose 
and so on - it represents a vindication of international law, and is, in fact, substitute or 
functionai enforcement". S u ~ r q ,  note 3 at 177. In a simiiar vein, Mullerson argues that even 
though humanitarian intervention may constitute a threat to the survival of the government 
of the target state, "it does not necessarily mean that it constitutes a threat to the 
independence of the target state. Goverment is only one of the three elements (govemment, 
population and temtory) of statehood. He continues: "[wlhen the govenunent and the 
population are fighting each other, or the govemrnent is trying to exterminate a part of the 
population and the survival of the latter is at stake, an outside intemention on behalf of the 
population does not violate the independence of the target state. To think otherwise would 
be to equate the state and the governrnent, leaving other components out of the equation". 
Mullerson, Human Rights Diplornac~ (London: Routledge, 1997) at 1 56. 

" lessup, A Modem Law of Nations ((New York: MacMillan, 1948) at 162. According 
to Stone, "Article 2(4) does not forbid the threat of use of force simpliciterjt forbids it only 
when directed against the temtorial integrity or political independence of any State, or in any 
rnanner inconsistent with the purposes of the United Nations". Stone, Agpression and World 
Order (London: 1958, reprinted 1976) at 95. Teson ais0 argues:"[a] genuine humanitarian 
intervention does not result in temtonal conquest or political subjugation". Teson, supra, 
note 3 at 13 1. See also, Fonteyne, su~ra,note 3 at 253-254.[In original]. Such an 
interpretation of Article 2(4) has been questioned by those who view any act of amed 



must qualie the dl-inclusive prohibition against forcet'." 

In essence, Article 2(4) does not cover territorial inviolability so that a state's 

territorial integnty may be preserved even though there is a limited armed foray into that 

state's temtory." On the contrary, views have been expressed to the effect that even in 

situations where a rapid withdrawal by the intervenor takes place when its mission is 

accomplished without a dissolution of the existing authoritative structure, that intervention 

will still temporarily Molate the target state's temtorial integrity and political independence. 

Akehurst argues: "[alny humanitarian intervention, however lirnited, constitutes a temporary 

violation of the target State's political independence and temtoriai integrity if it is camed 

out against that State's wishes"." On the same subject-rnatter, Higgins notes: "even 

temporary incursions without permission into another state's air space constitute a violation 

of its territorial integrity"? Levitin opines that a more sensible reading of Article 2(4) is 

that "a state's political independence is compromised whenever another state attempts 

intervention as at least a temporary violation of the target state's territorial integrity. See 
Brownlie, suurq, note 2 at 222-223; Bowett, note 2 at 44-45. 

" Schachter, "The Right of States to Use Force" (1984) 82 Michigan Law Review 1620 
at 1625. In this context, Green also shares the view that ". . i ~ s o  verba the Charter is refemnç 
to threats against or attacks upon the temtoriai integrity or political independence of a srate 
and not to exercises which may be necessary but not directed to this endM.Green, 
"Humanitarian Intervention - 1976 Version" (1976) 24 Çhitty's Law Joumd 217 at 222; See 
also, Stone, W., at 95; Moore, "The Control of Foreign Intervention in International 
Conflict" (1969) 9 Vireinia Journal of International Law 205 at 262. 

" See D'Amato, International Law: Process and Prospect (New York: 1987) at 37. 

In Bull ed., SUD, note 26 at 95, 105. 

90 Higgins, The Develcpment of International Law Throwh the Political Oreans of the 
United Nations (London:Odord University Press, 1963) at 1 83. 



through armed force to coerce it, to M t  its choices on the international plane, or to interfere 

with its domestic political regirneY9' Nanda, however, advocates a cautious approach by 

arguing for a limited use of force for humanitarian purposes which he suggests is pemiissible 

in international law, even though a temporary breach of a state's temtorial integrity is 

In any case, it is argued that provided conditions and limits set out under 

international law are met, there would be no violation of the temtorial integrity or political 

independence of the target  tat te.^' Since humanitarian intervention does not seek to 

challenge attnbutes of sovereignty, territmiai integrity or politicai independence of a state, 

it will not fa11 within the scope of the Article 2(4) prohibition of force nom. 

The other Charter provision menting consideration in dealing with the right of 

humanitarian intervention is Article 2(7) which, as noted earlier, establishes the principle of 

non-intervention in the interna1 affairs of states. This Article, it seems, protects states against 

international action and activities occun-ing stnctly within their temtorial boundaries. Thus, 

it becomes significant to determine whether human nghts issues and their protection are 

matters lying essentially within the domestic jurisdiction of states. For, if they are, then any 

right of intervention for whatever purpose would appear to be precluded. 

91 Supra, note 3. 

92 Nanda, "Tragedies in Nonhern Iraq, Liberia, Yugodavia, and Haiti - Revisiting the 
Vaiidity of Humanitarian Intervention Under International Law - Part 1" (1992) 20 Denver 
Journal of International Law and Policy 305 at 3 1 1. See also, Hassan, suma, note 2 at 887. 

93 See, D'Amato, suDra note 88. See also, O'Comell, International Law (London: 
Stevens,1970) at 304; D'Angelo, "Reson to Force by States to Protect Nationais: The U.S. 
Rescue Mission to Iran and its Legality under International Law" (198 1) 2 1 Virginia Journal 
of International Law 485 at 487;Bowett, 3uprii, note 1 1 at 40. 
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The interpretation of this clause has been qualified despite its assertive nature.g4 In 

the past, the UN has found that matters lying within a state's domestic jurisdiction provided 

no impediment to de-colonizationgS or anti-apartheid actions? In the same vein, some state 

treaty obligations af3ecting sovereignty and territorial boundaries cannot be regarded as 

matters "within domestic jurisdiction"." As states make comrnitments "to a larger and more 

intrusive regime of international treaties and conventions and as customary international law 

expands its reach, the concept of "domestic jurisdiction" shrink~.~" If the further condition 

" See for example, B r o d e ,  s ~ r ; b  note 39 at 553-554; Supra, note 90 at 64-90,118- 130. 
Falk, for instance, argues that states have not exercised the autonomy which is traditionally 
attnbuted to them: "in fact, the domestic order has never enjoyed autonomy in any strict 
sense. It is now cornmonplace to accept the interdependence of econornic, cultural, and 
military flairs. In fact, nations have always had a vital concem with what goes on 
elsewhere, even if elsewhere is a foreign state. Sovereignty only confers a primary 
competence upon a nation; it is not, and never was, an exclusive competence". Falk, "The 
Legitimacy of Legislative Intervention by the United Nations" in Stanger ed., Es sa~s  on 
Intervention (Cleveland: Ohio State University Press, 1964) at 36. 

'' See for example, Declaration on the Granting of Independence to Colonial Countnes, 
G.A. Res. 15 l4,(196O); G.A. Res. l805,(1962). There are in addition other Dechrations on 
the subject-rnatter, culminating in General Assembly Resolution 2288 (1967) which called 
for global decolonization. 

% See for exarnple, Res. 1904 0 , N o v .  20, 1963; Res. 3068 (XWIII),Nov. 30, 1973; 
U-N S.C.Res.4 18, S/RES/4 18 (1977) (Security Council action imposing a mandatory arms 
embargo against South Afnca's government-imposed policy of apartheid). 

97 Article 27 of the Vienna Convention on the Law of Treaties of 1969 affirms the 
principle recognized by severai international tribunais that a "party may not invoke the 
provisions of internai law as justification for its failure to perform a treaty". Browniie points 
out that "the reservation [in Article 2(7)] is inoperative when a treaty obligation is 
concerned" and that "[tlhe extent to which ... states can now rely on some type of formal 
interpretation [of the provision], is in doubt. Su~ra,note 39 at 552-553. 

" Scheffer argues "'[d]omestic junsdiction' does not exempt everything within sovereiçn 
borders from scrutiny of the international community any more than the domestic 
junsdiction of the city of Toledo shields its govemrnent and residents from the reach of Ohio 
nate law, federal law, or, for that matter international law" . Scheffer, Syra, note 1 1 at 26 1. 
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of essentiality mentioned in Article 2(7) is taken into account, issues subject to international 

inquiry become c~nsiderable,~ and cal1 for reorientation of prionties. Fundamental human 

rights must take precedence over any noms of non-intervention in the intemal affiiirs of 

States. 

In stressing the need for balancing the rights of States (as mentioned in the Charter) 

against individuai rights affinneci by the Universal Declaration of Human Rights and other 

human nghts Conventions, Javier Perez de Cuellar, as Secretary-General of the CM. 

challenged the traditional construction placed on Article 2(7). He maintained that a new 

balance must be stmck between sovereignây and the protection of human rights.lM 

See also, suDra, note 27. 

lm He writes: "1 believe that the protection of human rights has now become one of the 
keystones in the arch of peace. I am convinced that it now involves more a concerted 
exenion of international influence and pressure through timely appeal, admonition, 
remonstrance or condernnation and, in the last resort, an appropriate United Nations 
presence, than what was regarded as perrnissible under traditional international law. 

It is now interestingly felt that the principle of non-interference within the essential 
domestic jurisdiction of States cannot be regarded as a protective barrier behind which 
human rights could be massively or systematicaily violated with impunity. The fact that, in 
diverse situations, the United Nations has not been able to prevent atrocities cannot be cited 
as an argument, legal or moral, against the necessary corrective action, especially where 
peace is also threatened. Omissions or failores due to a variety of contingent circumstances 
do not constitute a precedent. The case for not impinging on the sovereignty, temtorial 
integrity or political independence of States is by itself indubitably strong. But it would only 
be weakened if it were to carry the implication that sovereignty, even in this day and ase. 
includes the right of rnass slaughter or of launching systematic campaigns of decimation or 
forced exodus of civilian populations in the name of controlling civil stnfe or insurrection. 
With the heightened international interest in universaiizing a regime of human rights, there 
is a rnarked and most welcome shifl in public attitudes. To try to resist it would be politically 
unwise as it is morally indefensible. It should be perceived as not so much a new departure 
as a more focused awareness of one of the requirements of peace". J Perez De Cuellar. 
Report of the Secretap-General on the Work of the Oreanization: 199 1 (1 99 1) at 1 1 - 13. 
Quoted in Scheffer, supra, note 11 at 262-263. 



As already noted, it is now increasingly accepted that human rights issues are no 

longer stnctly within the domestic puMew of states. It is a rnatter of concem for the whole 

world c~mmunity.'~' Consequently, hurnan rights abuses prompting humanitanan action are 

no longer "rnatters essentially within the domestic jurisdiction of a state", and so will not 

amount to a violation of the non-intervention principle. It should also be noted that Anicle 

2(7) ends with a critical proviso:"this pnnciple shdl not prejudice the application of 

enforcement measures under Chapter W" which deals with enforcement actions to maintain 

international peace and secunty. As we will see in the next Chapter, the Security Council is 

now engaging in more Chapter VI1 enforcement actions in rnatters that were previously 

'O1 See, Fonteyne, supra,note 3 at 241. According to Lauterpacht, "human rights and 
freedoms having become the subject of a solemn international obligation and of one of the 
fundamental purposes of the Charter, are no longer a matter which is essentially within the 
domestic junsdiction of the Members of the United Nations.. . ". Lauterpacht, International 
Law and Human Rights (PraegerNew York,1950) at 178. Another writer has aiso concluded 
that massive human rights violations "are no longer essentially within the domestic 
jurisdiction of States, and therefore the principle of nonintervention is not applicable". F. 
Ermacora,"Human Rights and Domestic Junsdiction (Article 2(7) of the Charter)"(l968) 
124 Recueil Des Cours bk.D, 37 1 at 436. Beyerlin states that although this issue is still 
highly debatable, ".. .the scope of domestic jurisdiction in human rights rnatters seems to be 
narrowingW.See, SuDranote 2 at 214-215. Asrat contends that while unilateral humanitarian 
intervention does not appear to be valid under contemporary international law, it does not 
mean states do not have the legal option of compelling govemments to redress human rights 
abuses. They could resort to non-violent reprisals since respect for basic human rights has 
been held to be the "concern of al1 [sltates and to constitute an obligation erga omnes". He 
cites the International Court of Justice decision in the Barcelona Traction Case to support 
this position. Asrat, -note 2 at 185. The Court stated in that case that obligations of this 
type "derive, for example, in contemporary international law, from the outlawing of acts of 
aggression, and of genocide, as also from the principles and rules concerning the basic rights 
of the human person, including protection fkom slavery and racial discrimination.. .". See, 
Barcelona Traction (Judgernent) (1970) International Court of Justice Re~ortq 3 at para.33. 
This case therefore lays down the proposition that obligations of a state towards the 
international community as a whole derive fiorn, among others, the principles and rules 
conceming the rights of the human person. 



considered within the domestic jurisdiction of aates. 

Article 2(7) does not afEct the right of humanitarian intervention. 'O2 For, if the most 

basic rights are not protected, governrnents will engage in gross violations of human nghts 

without fear of punishment. Attempts by other states airned at protesting the occurrence of 

human rights violations will oniy meet with rebuff under the cloak of non-intervention in 

domestic matters. 

in addition to the above considerations, some proponents express their concern over 

the preservation of humanity, arguing that the value of human life takes precedence over 

legd pnnciples.lo3 Thus, basic humanitarian feelings lend credence to the view that states 

cannot remain indifferent whilst massive human rights violations take place?' 

Another reason for continued justification of the nght of humanitarian intervention 

lies in the failure of the UN realizing its original aims. 'The founding fathers of the 

'" Ganji nates "with regard to action penaining to the international protection of [human 
rights and fùndarnental freedoms that] ... the provisions of Article 2, paragaph 7 cannot be 
invoked". Ganji, s u 5  note 59 at 135. Lillich asserts the UN definitely has the legd nght 
to intervene for humanitarian reasons if a state violates fùndarnental human rights causing 
an actual threat to the peace. Lillich, "Intervention to Protect Human Rights" (1969) 15 
McGill Law Journal 205 at 2 12. It has been fbrther suggested that human nghts concerns 
have been placed outside the scope of Article 2(7) even in cases not amounting to a threat 
to the peace. See Reisman & McDougal, ~ o r % n o t e  3 at 1 89,190- 19 1. 

'O3 Lillich writes: "....to require a state to sit back and watch the slaughter of innocent 
people in order to avoid violating blanket prohibitions against the use of force is to stress 
blackletter at the expense of far more fundamental values". Lillich, "Self Help", sqra,note 
3 at 344. 

" Lee "Food for the B i ~ "  New York T i m g  October 4, 1968 at A46, Co1.3, quoted 
in Farer, "Humanitarian Intervention: The View fiom Charlottesville" in Lillich, ed., 
%-note 2 at 15 1. Leff puts it tersely in context of the Biafran war thus:"I dont care much 
about international law, Bi& or Nigeria. Babies are dying in Biafra ..... Forget al1 the blather 
about international law, sovereignty and self-determination, al1 that abstract garbrige:babies 
are starving to death". m. 
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Organization expected States would take collective action under the aegis of the UN in 

situations of "threats to the peace", "breaches of the peace", or "acts of aggression", rather 

than rely on unilateral state action.'" The Security Council under Chapter WI of the Charter 

is seized with mandatory jurisdiction to take action in those situations.lM This machinery 

for collective secunty and enforcement has, however, proved to be largely ineffective.''' 

Thus, if the Security Council failed to act under such circumstances, "the cumulative effect 

los See Articles 39-51 of the Charter. On the issue of the appropnateness of unilaterd 
intervention by a state in the interest of humanity see Westlake, International Law.Part 
1:Peace (London:Cambridge University Press, 19 10) at 3 1 8-320. 

'O Articles 39-44 of the Charter. Also, by the "Uniting for Peace" Resolution, where the 
Council is unable to hnction, the secondary authonty of the General Assembly becomes 
operative.The Assembly rnay thus perform duties and powers of the Council. See, Uniting 
for Peace, GA Res. 377(v), U.N. G.AO.R Supp. No. 20 (A/ 1775) at p. 10. See also Green, 
"The Little Assembly" (1949) 3 The Yearbook of World Affairs 169. 

l m  Som d e r  the Charter regime came into effect, Jessup observed, "[ilt would seem that 
the oniy possible argument against the substitution of collective measures under the Security 
Council for individual measures by a single state would be the inability of the international 
organization to act with the speed requisite to preserve life. It may take sometime before the 
Security Council, with its Military StafT Cornmittee, and the pledged national contingents 
are in a state ofreadiness to act in such cases, but the Charter contemplates that international 
actions shall be timely as well as powerful". Jessup, s u q ,  note 86 at 170. McDougal and 
Behr, in a comment that is still valid today, note "the most difficult problem still confrontine 
the framers of the United Nations' Human Rights Progran is that of devising effective 
procedures for enforcement". McDougal and Behr, "Human Rights in the United Nations" 
(1964) 58 Amencan Journal of International Law 603 at 629. Lillich points out the UN'S 
inability to function effectively in intervening for humanitarian purposes by citing 
Friedmann's comments that "[a] combination of the failure to establish a permanent 
international military force and the existence of the veto power, has effectively destroyed the 
power of the United Nations to act as an organ of enforcement of international law against 
a potential lawbreaker" and concludes: "the effective power of using military or lesser foms 
of coercion in international affairs essentially remains with the nation [sltates". Supra,note 
3 at 170- 17 1. Bazyler observes that "[wlhen mass slaughters occur, and the United Nations 
fails to act, the possibility of individual state action must remain open". Bazyler, Suurqnote 
3 at 577,footnote 130. Examples of the üN's inability to act swifily abound in state practice, 
which wi11 be discussed in the next section. An examination of the üN's role in the 1990s 
in so far as humanitarian purposes are concerned will also be undertaken in the next chapter. 
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ofarticles 1, 5 5  and 56 [would] be to establish the legaiity of unilateral self-help". In effect, 

"[tlhe detenoration of the Charter security regime has stimulated a partial revival of a type 

of unilateral lus ad bell~rn".'~' This "contemporary doctrine relates ody to the vindication 

of nghts which the international community recognizes but has, in general or in a particular 

case, dernonstrateci an inabiiity to secure or g~aran tee" . '~  Included in this category of rights 

is humanitarian intervention. ''O 

Thus, individual States may undenake humanitarian interventions. for there exists "a 

coordinate responsibility for the active protection of human rights:rnembers may act jointly 

with the Organization ... or singly or colleaively"."' Were this not the case, as McDougal 

and Reisman contend, it "would be suicidally destructive of the explicit purposes for which 

the United Nations was e~tablished".~'" 

In surn, it couId be argued that the provisions of the UN Charter, declarations and 

covenants constitute an elaborate international human rights regime that could justiQ 

10%eisman, "Criteria for the Lawful Use of Force in International Law (1985) 10 Yale 
Journal of lnternational Law 279 at 28 1. 

'" m. Ronzitti writes that: "a simple truth [must bel taken into account: the absence of - 
or panial-implementation of the United Nations collective security system. This factor has 
mounted a process which has led States to try and resurrect-albeit with necessary 
modifications - part of the law which existed before the entry into force of the United 
Nations Charter. This can explain why a number of States, while verbally abiding by the 
prohibition of force, are ai the same time rediscovering such pre-Charter law as ... the time 
honoured institution of humanitarian intervention". Ronzitti, s u~ ra ,  note 2 at xi. 

l L L  McD~ugal and Reisman, "Response by Professon McDougal and Reisrnan" (1969) 
3 International Lawver at 438,444. 

ibid., at 414. 



intervention in protection of those rights. 

4. Case Studies of State Practice from 1945-1989 

In this section, the competing arguments will be examined in relation to state practice 

in cases where intervention by a state ended gross violations of human rights and the 

international comrnunity's responses to nich interventions. Since the promulgation of the UN 

Charter, States have undertaken a nurnber of interventions which have been justified on the 

basis of humanitarianism or characterized as humanitarian interventions. In examining the 

extent to which state practice supports the doctrine or otherwise, it is important, however, 

to keep in rnind the facts relating to egregious human rights violations, the extent to which 

humanitarian considerations were a factor in the decision of one state's intervention in 

another, and the humanitarian outcomes achieved by the intervention. Examples of these 

interventions constitute relevant state practice in so far as they involve making a compelling 

case for humanitarian intervention. Force has been used, arguably, for humanitarian purposes 

in the following instances:the Congo intervention of 1964;the Dominican Republic 

intervention of 1965;the East Pakistani intervention of 197 1 ; the Tanzanian intervention in 

Uganda, 1979; and, Vietnam's intervention in Cambodia (Xampuchea) in 1978. These cases 

have been fiequently cited as confïrming the nght of humanitarian intervention. Due to the 

level of human rights violations which had occurred, the reasons proffered, and the 

hu manit arian outcomes achieved, it appeared that a case for unilateral humanitanan 

intervention could be made. 



a. The Congo Intervention of  1964 

In September 1964, insurgents fighting the Congolese government took over two 

thousand foreign residents as hostages in Stanleyville and Paulis, with the objective of 

extrading certain concessions from the central govement. When the governrnent rejected 

their demands, the insurgents killed forty-five of the hostages within a period of weeks. The 

situation was worsened by threats of fùnher executions."' Efforts to secure the release of 

the hoaages proved htile. As a result, Belgian forces with the aid of United States airplanes 

and using British military facilities intervened in the Congo, evacuating the endangered 

persons on a rescue mission that lasted four days."' The interventionary force withdrew 

From the country upon completion of their mission. 

The intervention was condemned in the Secunty Council by many African states, as 

well as the Soviet Union. The African states insisted at the time that even as the operation 

went on - with the rescue of the white foreign residents - innocent blacks were being killed 

in the process, which smacked of racism."' Perhaps this point was dnven home to 

emphasize the idea that the rescuers vaiued the lives of one particular group of people 

I l 3  A telegram from a rebel general to an officer in charge of the hostages was allegedly 
intercepted which read;"[i]n case of bombing region, exterminate al1 without requesting 
fiirther orders". United States Deoartment of State Bulletin (1965), at 18. Quoted in Lillich. 
"Self-Help", Supra, note 3 at 339. See also, M., at 185. 

"' Lillich, M. 

'lS suor% note 18 at 288. Some Afiican delegates expressed their dislike for the whole 
operation at the W. The Congo Brazzaville delegate for example had this to Say: "why, in 
a conflict in which the Congolese are fighting between themselves, should there be no 
concern for the safety of the civilian population in general and why should the fate of the 
whites be the sole consideration?". 19 U.N. SCOR, 117th meeting 14 (1964). Quoted in 
Weisberg, "The Congo Crisis l964:A Case Study in Humanitarian Interventionl'(l 972) 12 
Vireinia Journal of International Law 261 at 267. 



(whites) more than another (i.e. blacks). Whilst an accurate account of whatever took place 

during the operation is still la~king,"~ there is some degree of cenainty that its fundamental 

purpose was aimed at swing Iives given the dangerous situation posed by rebel activities in 

the region. This was evident in the fact that Congolese (including other Afncans) as well as 

people of other nationalities were rescued.'" 

In justifjing their action, the intervening States pointed to the humanitarian aspect 

of their mission. A statement fiom the U.S. Department of State read: 

This operation is humanitarian - not military. It is designed to avoid 
bloodshed - not to engage the rebel forces in bloodshed. Its purpose is to 
accomplish its task quickly and withdraw - not to seize or hold territory. 
Personnel engaged are under orders to use force only in their own defense or 
in the defense of the foreign and Congolese civilians. They will depart frorn 
the scene as soon as their evacuation mission is a~cornplished.''~ 

Similarly, the Belgian officia1 statement pointed out that 

[i]n exercising its responsibiiity for the protection of its nationals abroad, [the 
Belgian] government found itseIf forced to take this action in accordance 
with the rules of international law, codified by the Geneva Conventions. 
What is involved is the legal, mord and humanitarian operation which 
conforms to the highest aims of the United Nations: the defence and 
protection of fundamental human rights and respect for national 

Il6 Franck and Rodley, M. It has been pointed out that whilst the facts are unclear as to 
responsibility for the deaths of several blacks, the circumstances indicated an active role 
played by the white mercenaries of the Tshombe army. Weisberg, M. 

'" W s t  the prirnary a h  of the intervening forces was to rescue their own nationals, the 
overall humanitanan consideration was not absent. This is evident, for example, fiom the 
statement of the U.S. ambassador to the üN that "while our prirnary obligation was to protect 
the lives of Amencan citizens, we are proud that the mission rescued so rnany innocent 
people of 18 other nationalities fiom their dreadfid predicament". United States Depanment 
of State Bulletin (1965) at 17. Quoted in Lillich, "Self-Help",  SUD^ note 3 at 340. 

IL' United States Department of State Bulletin (1964), at 842. Quoted in m. 



sovereignty. l l g  

A point wonh noting about the mission is that it was undertaken with express 

authorization of the Congolese governrnent. It was understood that the intervening forces 

would withdraw as won as the operation was cornpleted, which was done.''' Thus, it could 

be argued that this satisfied the requirement of consent by the de govemrnent of the 

target state in a situation in which it was unable to protect the lives of the endangered 

nationals. Whilst this consent factor adds to the legitimacy of the intervention, it should, 

however, not be treated as the necessary prerequisite in the circumstances of this case. 

This intervention, however, is not fiee from cnticisrn. Some broad political and 

economic objectives have been proffered as motivating factors. Some Afncan states, 

CzechosIovakia, Ecuador, Poland and the Soviet Union considered the mission as a 

pretextual humanitarian intervention aimed at consolidating the centrai govemment of 

Tshombe's power.'" References were made to 'coloniaiism' and the fact thar the Stanleyville 

operation was a dangerous precedent which might threaten the independence of Afikan 

states.'" Perhaps these cnticisms were levelled due to the fact that by the time the foreign 

troops withdrew, Tshornbe's position vis-a-vis the rebels had been strengthened. One writer 

thus concludes that "the combined military operation was enough to destroy the rebel 

stronghold. It is clear that this had been the prime objective of US and Belgian policy from 

'19 See, Note of the Belgian representative to the President of the Secunty Council dated 
24th November, 1964. U.N. Doc. S/6063; SCOq Supp. 0a.-Dec. 1964, At 189- 192. 

''O Lillich, "Self-Help", wvr& note 3 at 340. 

"' See, Yearbook of the United Nations. l964 (New York:United Nations, 1966) at 96-98. 



the beginning".lu It is suggested that if the central government gained any advantages from 

the mission, that would possibly be pure coincidence. Of course, the rescue operations would 

necessarily have involved some kind of confiia with the rebels in the process of extricating 

the hostages. 

Apart fiom these condemnations however, other States praised the Belgian action at 

the United Nations. The United Kingdom asserted that the intervention was only 

humanitarian and that the international community should be thankful for it."' Similarly, 

France declared that Belgium could not be held to be an aggressor since the purpose of the 

action was that of saving human lives. The French delegate noted that 

[the Belgian] mission of protecting lives and property is the direct result of 
the failure of the Congolese authorities and is in accord with a recognized 
principle of international law, narnely, intervention on humanitanan 
grounds. 125 

Italy held that Belgian troops had intervened to keep law and order and to prevent more 

serious incidents frorn occumng. Argentina also supported the Belgian action, calling it 

legally justifiable. 

The Stanleyville operation was undertaken in circumstances in which both the UN 

and the Organiration of f i c a n  UNty (OAü) were unable to act with the necessary dispatch 

'" Verwey, ~uDra,note 2 at 401. 

'" 15 U.N. SCOR, 873rd Meeting, 13 July 1960, para. 130. Cited in Ronzitti, auDra, note 
2 at31. 

12' 15 U.N. SCOR, 873rd Meeting, 13 July 1960, para. 144. Quoted in m. 
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given the urgency of the situation in the congo.ln It is quite clear that circumstances 

justifying humanitarian intervention were present. The justification for the operation 

emphasised its humanitarian character in addition to the fact that humanitarian outcornes 

were achieved. Significantly, this intervention was not condemned by the Security Council, 

which could be interpreted as an implicit approval of the legitimacy of humanitarian 

intervention in this case."" Lillich, for instance, "reaches the inescapable conclusion that if 

ever there was a case for the use of forcible self-help to protect lives, the Congo rescue 

11 129 operation was it . 

b. The Dominican Republic Intervention of 1965 

The events preceding and following the Dorninican Republic intervention seem to 

be much more complicated than the Congo s i t~a t ion . '~~  Briefly, an interim military 

government which ousted the Constitutional govenunent of President Bosch in a putsch in 

1963 was subsequently challenged by a revolt on 24 Apnl 1965. As a result, civil strife 

erupted which lefl the Republic without an effective goverment, followed by the breakdown 

'" Lillich, "Self-Help",  SUD^^ note 3 at 340. 

"' See 19 U.N. SCOR Supp. (0ct.-Dec.1964) at 328 U.N. Doc. SRes 129 (1964);De 
Schutter, "Humanitarian Intervention: A United Nations Task" (1972) 3 California Western 
International Law Journal 2 1 at 23. 

''O For a more detailed account of the facts see for example, Thomas & Thomas, supra, 
note 11; Slater, Intervention and Neerotiation: The United States and the Dorninican Crisis 
(New York, 1970); Nanda, "The United States' Action in the 1965 Dominican Crisis: Impact 
on World Order-Part 1 " (1966) 43 Denver Law Journal 439;( Part II) (1967) 44 Denver Law 
Journal 225. 



of law and order. On April 28, 1965, US Mannes landed in Santo Domingo in order to 

protect U.S. nationals and those of other countries in the wake of the unfolding events. 13' 

In stating reasons for the US intervention afler the first five hundred marines were 

sent in, President Johnson said:"[flor two days Amencan Forces have been in Santo 

Dorningo ... in an effort to protect the lives of Americans and nationals of other countnes in 

the face of increasing violence and disorder".13* He later on indicated in greater detail that: 

We didn't intervene. We didn't kill anyone. We didn't violate any embassies. 
We were not perpetrators. But as ... we had to go into the Congo to preserve 
the lives of Arnerican citizens and haul them out when they were being shot 
at, we went into the Dominican Republic to preserve the lives of Amencan 
citizens and citizens of a good many other nations - 46 to be exact, 46 
nations. While some of the nations were denouncing us for going in there, 
their people were begging us to protect them. 13' 

Given the situation in the Dominican Republic at the time, the reasons advanced so far for 

the intervention, and the fact that thousands of foreigners were indeed evacuated,'" it is not 

13'  Prior to sending its forces into Santo Domingo, a note had been sent to the US 
Embassy signed by Colonel Benoit, President of the Military Junta to the effect:"[r]egarding 
my earlier request 1 wish to add that Amencan lives are in danger and conditions of public 
disorder made it impossible to provide adequate protection, 1 therefore ask you for temporary 
intervention and assurance, in restoring order in this country". (1965) 4 international Lesal 
Materials at 565. It is, however, doubtful to rely on this note as a request for intervention 
since it appears that at the time there was no effective government in control of affairs in the 
country. However, Lillich notes that the US, tom between inaction or going in to help one 
of the contending factions, "...chose instead a more complicated and, ... more constructive 
course. [It] landed troops in the Dominican Republic in order to preserve the lives of foreign 
nationals - nationals of the United States and many other countries". Meeker, "The 
Dominican Situation in the Perspective of International Law" United States Department of 
State Bulletin (1965) at 62. Quoted in Lillich, "Self-Help", supra, note 3 at 340. 

"' New York Times, May 1, 1965, at 6, co1.4. 

13' United States Department of State Bulletin (1965) at 20. Quoted in Lillich, "Self- 
Help",supra,note 3 at 342. 

134 See Secunty Council Debate,3-4 May, 1965,United Nations Yearbook 1963, at 141. 



diffinilt to point out the humanitarian rationale involved here. Action by the United Nations 

or the Organization of Amencan States (OAS) in ternis of consultations and negotiations 

would have proved costly in ternis of lost lives given the time span within which some 

imediate action was needed. 

The Dominican situation, however, mns into problems when, inconsistent with their 

earlier objectives, the US declared later that its aim was to prevent a communist take-over."' 

It did not leave the Dominican Republic, but maintained its presence For over a year, with 

a troop build-up of over 20,000 rnilitary personnel. The reasons offered for this presence was 

that the breakdown of law and order necessitated the preservation of a situation for a period 

of tirne which would enable the OAS to act collectively.'" The troops subsequently fomed 

the core of an Inter-American Peace Force which was established with the purpose of 

cooperating in restoring conditions to normal. This drew criticisms from some states that the 

establishment of this Force was a prohibited intervention in a situation of domestic 

conflict. 13' 

Support for the Dominican action on humanitarian grounds came fiom states such 

13' See, Nanda, Part II, SuDra note 130 at 225 and accompanying notes 6- 16. President 
Johnson had declared in connection with the cnsis that "...the Amencan nations cannot, must 
not and will not permit the establishment of another cornmunist govemrnent in the Western 
Hemisphere. This was the unanimous view of AU Amencan nations when, in January, 1962 
they al1 declared, and 1 quote: The pnnciples of communism are incompatible with the 
principles of the Amencan system". Documents on Arnerican Foreign - Relations. 1965, at 
245. 

New York Times, May 9, 1965,at E3.co1.4. Quoted in Lillich, " Self-Help", suDra, note 
3 at 343. 

'" See, Thomas & Thomas, SuDra, note 1 1 at 49-52. 
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as the United Kingdom, France, the Netherlands and Nationalist China.lM The OAS, apan 

frorn approving the American action in the Dominican Republic, actually replaced the 

American forces with its own peacekeeping troops. l" Cabranes, for instance, argues that the 

n o m  of non-intervention in the Inter-Amencan system has undergone a "profound 

metamorphosis" as a result of OAS approvai of the Dominican action.'" This action, 

however, came under cnticism frorn communist countries. 14' 

It is noted that some commentaton have tended to justif'y the US action in the 

Dominican Republic on the more narrow ground of intervention to protect nationals 

abroad.'12 Nevertheless, it can be said of the Dorninican situation that the initial U.S. 

l M  20 U.N. SCOR (1 198th mtg.) at 37 (1965) (United Kingdom);2O U.N. SCOR (1 198th 
mtg.) at 1 1 1-1 12 (1965) (France); 20 U.N. SCOR (1203rd rntg.) at 4 (1965) (Netherlands);20 
U.N. SCOR (1202nd mtg.) at 19 (1965) (Nationalist China). 

139 See Cabranes, "Human Rights and Non-Intervention in the Inter-Amencan System" 
(1967) 65 Michigan Law Review 1 147 at 1 174-1 175. 

'" See W., at 1171-1 175. 

14' See NandqWPart I " , ~ u R ~ w  note 130 at 464. 

"2  The principle of self-defence to protect nationals abroad was also subsequently used 
as basis for US involvement in the Mayaguez incident of 1975, and the Israeli raid on 
Entebbe in 1976. In the Mayaguez incident, Carnbodian forces, on 12th May, 1975, seized 
an American vesse1 - the "Mayaguez" - and its crew in what Cambodia claims to be her 
territorial waters. Diplomatic efforts to secure the release of' the ship and its crew havinç 
proved futile, President Ford authorized US forces to board the illegally seized ship and land 
on a Carnbodian island, with the object of resaiing the crew and the ship, and also to conduct 
strikes against nearby Carnbodian rnilitary installations. For factuai details and cornments 
on this incident see for example, Digest of United States Practice in International Law (U.S. 
Government Pnnter's Office: Washington, 1975) at 777-783; Rowan, The Four Davs of the 
Mayaeuez (1 975); Paust," Comment :The Seinire and Recovery of the MayaguezN( 1 976) 8 5 
Yale Law Journal 774;Note, "Pueblo and MayaguezA Legal Analysis"(1977) 9 Case 
Western Reserve Journal of International Law 79. In the Entebbe rescue operation, an Air 
France plane with over 250 passengers aboard en route fiom Tel Aviv to Paris via Athens 
was hijacked on Iune 27, 1976 after leaving Athens. The hijackers, claiminç to be members 
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response showed a cornmitment to intervene based on humanitarianism. Its subsequent 

presence, however, cannot be justified for the same reason. This example, perhaps, shows 

the limits within which the doctrine can be applied. The initial aim of saving lives having 

been accomplished, the U.S. should have withdrawn its troops. However, maintainhg its 

presence beyond that Iimited objective lends credence to the view that motives other than 

purely humanitarian considerations were involved. 

c. The East Pakistan (Bangladesh) Intervention of 1971 

The Indian intervention in East Pakistan which resulted in creation of the 

independent state of Bangladesh provides an instance of humanitarian intervention. The 

origins of this intervention could be traced back to the partition of India in 1947 as a result 

of which Pakistan came into king, composed of two different parts geographicdly separated 

by a distance of over 1,000 miles. It was also divided by ethnic, cultural and linguistic 

differences. The two common factors, narnely Islam and alienation fiom India, whicli held 

these parts together, were, however, not sufficient to ensure stability.'" By the late 1960s 

of the Popular Front for the Liberation of Palestine, forced the plane to Entebbe Airport in 
Uganda where it was given permission to land. The hijacking ended on 4th July, 1976 with 
an Israeli commando raid on Entebbe Airpori fieeing 1 OS hostages held by the hijackers. For 
comments on this incident see Green, Sug,note 3; "Rescue at Entebbe-Legal Aspects" 
(1976) 6 Israel Yearbook on Hurnan Right~ 3 12; Note, "Entebbe:Use of Force for the 
Protection of Nationals Abroad" (1977) 9 Case Western Journal of International Law 1 17. 

'" For details of events leading to the breakup of Pakistan and cornments on the Indian 
intervention in East Pakistan see for example, International Commission of Jurists, The 
Events in East Pakistan. 1971 (Geneva, 1972); Nanda, "A Critique of the United Nations 
Inaction in the Bangladesh Crisis" (1972) 49 Denver Law Journal 53; Teson,sum% note 3 



political and econornic domination of East Pakistan by West Pakistan had resulted in 

increasing political discont ent . 

The Pakistani general elections of Decernber 1970 resulted in an ovenvhelming 

victory for Sheikh Mujibur Rahman's East Pakistani Awami League party, which 

campaigned for political and econornic a~tonomy.'~ Following results of the elections, there 

were simering feus in West Pakistan, given the demand for autonomy and the possibility 

of being ruled by the Awami League Party. The National Assembly having been postponed 

indefinitely,"' the situation degenerated into mass demonstrations with the East Bengalis 

clamouring for total independence. With no possibility of peacefùl settlement of the political 

impasse in sight, the Pakistani anny moved into Dacca on March 25, 1971, unleashinç a 

reign ofterror. There were reponed cases of mass murders and other human rights atrocities 

cornmitted by the Pakistani army." The Report of the International Commission of Jurists 

observed : 

The principal features of this ruthless oppression were the indiscriminate 
killing of civilians, including women and children and the poorest and 
weakest members of the comrnunity; the attempt to exterminate or dive out 
of the country a large pan of the Hindu population; the arrest, torture and 
killing of Awami League activists, students, professional and business men 
and other potential leaders.. .;the raping of women; the destruction of villages 
and towns; and the looting ofproperty. Al1 this was done in a scale which is 
difficult to comprehend. '" 

at 179-188. 

International Commission of krists, W., at 12. 

14' m. at 13-14. 

lM - Ibid. 24-27. 

'" m., at 26-27. 
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The result of these atrocities saw the death of at least one million people and the infiux of 

over ten million people seeking refuge in India.'" These flow of refugees put severe strains 

on India's economy. The refugee situation thus made it impossible for India to rernain 

indifferent to the conflict. Pnor to the intervention, the Indian Prime Minister had appealed 

to other states and, in vain, to the üN to do something about the situation in which "the 

general and systematic nature of inhuman treatment inflicted on the Bangladesh population 

was evidence of a crime against humanity".'" But no international action was taken. 

Relations between India and Pakistan detenorated, erupting into a full-scale war on 3rd 

December, 1971 - a war that lasted 12 days and ended with the surrender of the Pakistani 

Amy. lJO In the aftennath of the intervention, political prisoners were released, refugees 

retumed to East Pakistan and finaily, Bangladesh was established as a new independent 

state. 

Adducing reasons for its intemention, India claimed it had reacted to the aggression 

cornrnitted by Pakistan, in effect that it was the lawful exercise of the right of self-defence. 

It aiso claimed the action was necessary for the protection of Bengalis corn gross and 

persistent violations of human rights by the Pakistani army, whilst at the sarne time 

addressing the problem of over 10 million Bengali refugees that crossed into its temtory. 

India's representative at the Security Council stated that 

The precise number of refugees is in dispute. Whilst the Pakistani governrnent clairned 
there were no more than 2 million people, the Indian governrnent clairned otherwise. What 
is certain is that this infiux of people put a severe strain on India's economy. See, 
Teson,su~ra, note 3 at 182. 

ld9 Quoted in Venvey, supr;1, note 2 at 40 1. 

"O International Commission of Junsts, $upra,note 143 at 43-44. 



[rlefùgees were a reality. Genocide and oppression were a reality. The 
extinction of al1 civil rights was a reality. Provocation and aggression of 
various kinds by Pakistan fiom 25 March onwards were a reality. Bangladesh 
itself was a reality, as was its recognition by India. The [Security] Council 
was nowhere near reality."' 

Elsewhere, the Indian representative again notes "that we have on this particular occasion 

absolutely nothing but the purest of intentions: to rescue the people of East Bengal From 

what they are dering". ln Thus, in India's opinion, its presence was necessary to put a stop 

to the atrocities and to prevent further massacres. 

India's point of view was supponed by the Soviet Union. It pointed to Pakistan's 

attack on India as an invasion of India's territorid integrity. It also drew attention to the 

refùgee situation as having created security problems for India but emphasized the fact that 

the main causes of the codict were the "inhuman acts of oppression and terrorism" 

perpetrated in East Bengal by Pakistan, and that a ceasefire was only possible after Pakistani 

atrocities had corne to an end.Is3 Other States belonging to the Eastern bloc -i.e 

Czechoslovakia, Poland, Hungary, Bulgaria, Mongolia, and also Bhutan sided with India's 

point of view emphasiring the severe breaches of human rights and the atrocities committed 

"' See, UN Monthlv Chroniclb January 1972, at 25. 

ls2 Statement of Ambassador Sen to the UN Security Council, LTN 
Doc.S/PV. 1606,86(1971). Cited in Franck & Rodley, "The Law, The United Nations and 
Bangla Desh" (1972) 2 Israel Yearbook on Human Riehtq 142 at 164. Some writers claim 
India did not invoke humanitarian considerations as a reason for intervention. Others note 
that it did not clah the doctrine as her main line of defence. See for example, Hassan, suera. 
note 2 at 884 footnote 167; Akehurst in Bu1 ed.,  SUD^& note 26 at 96; Ronzitti, suDra, note 
2 at 96. But as Teson correctly observes, whether India invoked it or not is not important. 
The significant thing to note is the totality of the circumstances which called for intervention 
on grounds of humanity. Teson, supra note 3 at 186. 

"' 26 U.N. SCOR, 1606th meeting, 4 December 197 1, paras 253, 267, 268, 270, 27 1. 
Cited in Ronzitti, supra, note 2 at 97. 



by Pakistan. lY 

Some States reacted negatively to the intervention. Pakistan, China, and the United 

States accused India of aggression and argued that lndia had no nght to intervene in 

Pakistan's treatment of the East Pakistani populati~n.'~' In the Secunty Council, Saudi 

Arabia, Argentiw and Tunisia variously opposed the intervention by condemning "aid given 

by one state to secessionist movements in another", "secession, subversion and interference 

in the internal flairs of a State", and "intervention by a third party in the intemal flairs of 

a State".'" In the General Assembly, most delegates referred to the situation in East 

Pakistan as an intemal one, assetting that India had to respect Pakistan's sovereignty and 

temtorial integrity. lS7 

Many commentators, citing the widespread slaughter of East Bengalis by the Wesr 

Pakistani army, have considered this intervention to be a Ieading case of humanitarian 

intervention.'" Others, however, have taken a sceptical view of the Indian action and 

'" 26 U.N. GAOR, Plen. meetings, 2003rd meeting, 7 December 197 1, paras 38- 39, 
43,145,206, 326, 377, 416. Cited in m. 

15' Su~ra, note 1 5 1 at 5 ,  7-8,10- 1 1 .  

lS7 m., at 90. The delegate from Ghana, for example, declared that once one permitted 
oneseifthe higher wisdorn of telling another Member State what it should do with regard to 
arranging its own politicai flairs, one opened a Pandora's box. m. 

lS8 See for instance, Ronzitti, Suur% note 2 at 95. Fonteyne holds the opinion that "...the 
Bangladesh situation probably constitutes the clearest case of forcehl individual 
humanitarian intervention in this century". Fonteyne, suprq, note 3 at 204. Waizer suppons 
this intervention as humanitarian by arguing "it was a rescue, strictly and narrowly defined". 
Walzer, su~ra, note 34 at 105. 
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considered it to be ~nlawfiil.'~~ Comments have been made to the effect that more 

irnportantly, the operation was a strategic one undertaken by a partisan actor. India was 

interested politically in the secession of East Pakistan. It thus seized the opportunity to 

curtail Pakistan's power and to dirninish the temtory of its political and Mlitary rival.lM It 

is probable that taking into consideration the overall political dynamics for control of the 

region, it was in India's interest to take some form of action to cause the break-up of Pakistan 

and thus reduce the threat posed by its neighbour. if that happened, then predictably lndia 

would have emerged as a dominant power in the region. 

But, if one bnngs into focus the entirety of the crisis, there was no doubt that given 

the massive d e  on which human rights were being violated, India's action could be looked 

upon as intervention to stop the human rights atrocities that were being perpetrated.16' 

India's "various motives converged on a single course of action that was also the course of 

action called for by the  bengali^".'^^ The Bengali people welcomed the intemention which 

not oniy fieed them from the massive xale of repression but also enabled them to obtain 

their independence - the creation of Bangladesh, which was quickiy recognized by the UN 

and subsequently adrnitted to that body. 

15' See for example, NDrq, note 18; Brownlie, "Thoughts on Kind-Hearted Gunmen" in 
Lillich ed. SuDra, note 2 at 139. 

'" See, Venvey, supr% note 2 at 402; Bazyler, supra, note 3 at 589. 

161 Teson points out this action could also be viewed as rendering foreign assistance to 
a people engaged in a nruggle for their nght to self-determination, which is a collective 
human right. However, he notes that it is not necessary to draw those distinctions since 
daims of self-determination and human rights violations both converge in this example. 
Teson, p ~ r &  note 3 at 185. 

'" Walzer, supra, note 34 at 105. 
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Other factors that could justiQ India's action relate to the UNS inability to deal with 

the situation over the pend in which these massacres were going da There was no doubt 

that the massacres were a matter of international interest, yet no action was taken.'& India 

interesteci itseifin the situation and went to the rescue, withdrawing its forces promptly. The 

fact that the UN did not condemn the intervention could also be interpreted as an implied 

recognition of the doctrine. Given the extraordinary circumstances in East Pakistan, which 

some writers view as being of genocidal proporiions, this case fits into the category of acts 

'shocking the conscience of mankind' for which intervention to redress the situation was 

necessary.16' Despite the self-interested nature of the Indian action, this intervention 

nevertheless ultimately achieved the task of protecting human rights. 

d. The Tanzanian Intervention in 

Accordimg to Nanda "there was 

Uganda of  1979 

no doubt regarding the nature or extent of the Pakistani 
military's atrocities ...( T]he United Nation's inaction ... is equally well documented". Nanda, 
supra note 92 at 3 19. 

la The International Commission of Jurists suggested that the Security Council, inter dia, 
could have investigated the ailegations of atrocities being committed prior to the Indian 
attack under the authority of Article 34 of the Charter. Further, it found that had the Secunty 
Council investigated, it would have discovered a "threat to the peace" in accordance with 
Anicle 39. In conclusion, it pointed out that the Council had an array of measures it could 
have taken to stop the carnage, fiom recornmending dispute resolution methods under Anicle 
36 to using force under Article 42. international Commission of lunsts, suDr4 note 143 at 
488-489. 

165 Teson, after studying this case, states the action "...directed toward rescuing the 
Bengalis fiom the genocide attempted by Pakistan, is an almost perf'ect example of 
humanitaxian intervention". Teson, SuDra note 3 at 185. See aiso Reisrnan, comment in 
"Conference Proceedings" Lillich ed., $ u p ,  note 2 at 17-18;Farer, "Humanitarian 
1ntervention:The View from Chariottesville" in W., at 149- 157; Nawaz, "Bangla-Desh and 
International Law" (1 97 1) 1 1 Tndian Journal of International Law 459 
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The brutal dictatorship of President Idi Amin came to an end in April 1979, with his 

overthrow by Ugandan rebels aided by Tanzanian army units. Amin's reign, fiom 1 97 1 unt il 

his ouster from power in 1979, had been consistently notorious for its gross violations of 

human rights.'" Pnor to the Tamanian invasion, relations between the two countnes had 

been far fiom ~ordial . '~  There had been a series of border clashes between them. However, 

the inmediate cause precipitating Tanzania's invasion stemmed from Uganda's incursion into 

the former's temtory in October 1978. Ugandan troops, crossing into Tanzanian temtory, 

occupied a 710 square mile stnp of that country known as the Kagera ~alient!~ Amin 

thereafter declared annexation of that temtory and the creation of a new boundary between 

the two co~n t r i e s . ' ~~  In light of this aggression, the Organization of Afncan Unity (OAU) 

166 There had been widespread reports of executions, rape, torture, and arbitrary arrests. 
See, for example, Amnesty International, Human Rights in Ueanda Reoon, June 1978, 
D0c.A.FR 59/05/78. One intemationai human rights expert testQing in 1978 of the situation 
in Uganda at the time said: " Since the present regime came to power in 197 1 there has been 
a complete breakdown of the in the mie of law. Today, every Ugandan citizen is in daily fear 
of his or her own safety. Government security forces vimially control the country and have 
assumed practically unlimited powen to kill, torture, and harass innocent civilians. In fact, 
al1 of these practices have become routine occurrences". Uaanda: The Human Riehts 
Situation: Hearin~s Before the Subcommittee on Foreim - ~conomic Policv of the Senate 
Comrnittee on Foreim Relations, 95th Cong., 2d Sess. 11 (1978) (Statement of Michael H. 
Posner). Quoted in Hassan, su~râ,  note 2 at 892. Putting in perspective the extent of human 
rights atrocities committed by the regime, Hassan observes that "Amin's Uganda.. . has been 
classified with Hitler's Germany and Stalin's Russia as, historically, the world's three most 
brutal regimes". Hassan, m., ai 893. 

l m  For an account of pnor relations between the two countnes and details of the conflict 
see, Umozurike, "Tanzania's Intervention in Uganda" (1 982) 20 Archiv Des Volkerrechts 
3 0 1 ; Hassan, M. 

'" New York Times, November 1, 1978, at 1 5. 

16' New York Times, November 2, 1978, at 2. 
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did nothing to condemn it but urged Uganda to withdraw its forces.'70 Amin's troops 

withdrew after 15 days of plunder but continued in their harassrnent of the Tanzanians dong 

the border."' By February 1979, the Tanzanian m y ,  dong with Ugandan exiles and 

refugees, had launched a full scale invasion into Uganda. in April 1979, these cornbined 

forces toppled Amin's regime. A new provisional government of the Ugandan National 

Liberation Front under Yusuf Lule was formed.'" 

At the commencement of the codict Tanzania grounded its intervention as a 

reaction to the aggression against it at the end of October 1978, pointing specifically to the 

occupation of the Kagera sa1ient.l" Given the fact that Ugandan forces had already 

withdrawn from the territory in question and also, that the nature of the response far 

exceeded the bounds of proportionality, it is difficult to sustain this daim of self-defence? 

In referring to the intentions of President Nyerere of ~anzania"' as well as the length and 

scope of the invasion, Hassan observes that "Tanzania did not contemplate a singular 

objective. From the beginning, [it] seemed determined to pursue a rnilitary solution and 

overthrow [ofl Amin's g~vemment". '~~ Taking into consideration the lack of goodwill 

- -- pp 

I7O  SUD^, note 167 at 303. 

17' m., at 304. 

ln Hassan, a u g ,  note 2 at 880-881. 

'" Ronzitti, Supra note 2 at 102. 

'" See S u q ,  note 11. 

"' Nyerere metaphorically referred to "driving this snake from our house". Quoted in 
Hassan, supra, note 3 at 893. 



between these two countries it is not difficuit to imagine that other objectives were on the 

Tanzanian agenda dunng the conflict. 

Mer the capture of Kampaia, Tanzania declared on April 12 its limited objective.17' 

It invoked humanitarian considerations as one of its objectives."' Its Foreign Minister stated 

that the fa11 of Amin was "a tremendous victory for the people of Uganda and a sinplar 

triumph for fieedom, justice and human dignity".ln Some writers note that Tanzania did not 

invoke humanitarian considerations in this ~onflict."~ Whilst it may be moot whether it did 

or not, it is imponant to realize that T&a did not seek any temtorial aggrandizernent. 

Even if its objective was to remove Amin from power, that aim by itself is not inconsistent 

with the doctrine of humanitarian intervention. If we recall the classicd statement by 

Vattel,"' this case would seem ta fit the situation he envisaged. The bnitality of the Amin 

regime against his own citizens is a well known fact which does not need recounting here. 

One writer descnbes this as "the efficiency of the state's repressive machinery" which had 

become "destructive of human rights".le The Ugandan people were left with no pwibie 

ln It should be pointed out that Nyerere declared fiom the outset Tamania's aim was not 
to punish Amin. "The aim of uprooting Amin was not our task [he said]; it was the task of 
the people of Uganda.. ." (1 979) 16 Afica Research Bulletin (Political, Social and Cultural 
Series) at 5223. Quoted in R o ~ n i ,  suDra, note 2 at 103. 

ln See Ronzini, M. However, Hassan is of the view that once the war started Tanzania 
never even invoked humanitarian reasons for its intervention. 

IT9 m. 
''O See for example, Hassan, g~x note 2 at 894. 

la'  See Chapter 1. 

''' Su~ra, note 167 at 3 13. 



aitemative but to seek foreign assistance in getting nd of this tyrant. 

The international community expressed relief regarding the overthrow of the Amin 

regime. The United States supported Tanzania from the beginning, although on grounds of 

self-defence.lB3 Strong support for Tanzania was received from the United Kingdom, 

Zambia, Ethiopia, Angola, Botswana, Gambia, and Mozambique. The Soviet Union 

announced the withdrawal of its military presence in Uganda and the suspension of arms 

supplies after Amin's iNtial invasion of Tanzania.'" Rwanda, Guinea, Malawi, Canada and 

Australia also quickly recognized the new governrnent.''' Kenya remained neutral initially 

but later offered its cooperation to the new Ugandan goverment.'" 

At the surnmit meeting of the Organization of Afncan Unity (OAU) in July 1979, 

most African states remained silent on the Tanzanian action. Only a few states - notably 

Sudan and Nigeria, condemned the action. Sudan criticized Tanzania for its invasion of 

Uganda and interfering in its intemal affairs in violation of the principles of the OAU. This 

position was supported by Nigeria which also expressed conceni about the danger of the 

precedent set by the Tanzanian action."' In response to this cnticism, President Binaisa of 

Uganda stated that member states of the OAU should not "hide behind the formula of non- 

''' Teson, sur& note 3 at 165. 

'" Ronzitti, â u g ,  note 2 at 105. 

lg6 Teson, 5- note 3 at 165. 

'" Nigeria's negative reaction rnight be attnbuted to the fact that it still bore Tanzania a 
grudge over the latter's support of Biafra during the Nigerian civil war. See Thomas, New 
States. Sovereienty and Intervention (A1dershot:Gower Publishing Co.,1985) at 1 11. 
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intervention when human rights are blatantly ~iolated". '~~ This statement lent support for 

the principle of humanitarian intervention. In essence, the silence of most Afncan states 

indicated an implicit approval of the Tanzanian intervention. Thomas, for instance, writes: 

"[tlhe generai Afiican consensus ... seerned to settle at the level of tacit approvai of Tanzanian 

action, with open praise witheld due to the knowledge that such actions could be a b ~ s e d " . ' ~ ~  

Putting aside considerations that such actions are susceptible to abuse, however, it would 

seem at the time that most Afncan states refrained Frorn explicitly endorsing the Tanzanian 

action during the OAU meeting, for feu of becoming targets of intervention given the 

appalling human rights record of some of the govermnents. 

In sum, although one could argue that there were other motives involved in the 

Tanranian intemention, nevertheless, if one takes into consideration the inability of the OAU 

and the UN to act given the massive scale of human rights violations in Amin's Uganda, 

Tanzania had no option but to intervene in the cause of humanity. President Nyerere had 

stated that "It is a good precedent ... If AFnca as such, is unable to take up its responsibilities, 

it is incumbent upon each State to do so ..., it is a lesson to Amin and people of his kind".lW 

Thus, Tanzania was obliged to intervene given the lack of collective action on the part of the 

OAU. 

The Tanzanian action in effect ended the egregious human nghts violations that 

charactenzed the brutal regime of Idi Amin and did result in an improvement of the human 

la' Keesine's Contem~orary Archives 1979 at 29669-29674, 29840-2984 1. 

lEg Thomas, supra, note 5 at 112. 

'90 Quoted in Ronzitti, suDra, note 2 at 103. 
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rights situation in Uganda. It did not exert any politicai intluence over Uganda, install a 

Puppet government nor did it seek to annex any Ugandan temtory &ter the intervention. As 

Teson comments, "...the widespread feeling that the human rights cause had been served 

caused the international community to refrain from criticizing the Tanzanian intervention". lg' 

e. Vietnam's intervention in Cambodia (Kampuchea),t978 

The Vietnamese intervention in Cambodia offers another illustration of the use of 

force for the protection of human rights. In April 1975, the Khmer Rouge forces of Pol Pot 

took over power from the Republican goven~nent. '~~ Soon thereafter it ernbarked upon a 

programme of total reorganizatioii of the country. In the process of this reorganization, 

massive violations of human rights by the regime against its own citizens took place.lg3 

There were reported cases of starvation, torture, mass killings and deportations. In a three 

year period, an estimated number of over 2 million (out of a total population of 7 million) 

were reported dead through starvation, disease and slaughter. 19' The enormity of the human 

19' Teson, SuDra, note 3 at 167. 

Ig2 The genesis of the Carnbodian calamity was a result of the Vietnam -1ndochinese 
confiict. Cambodia escaped the conflict in the 1960s but became involved in it in the 1970s. 
In early 1970, Lon Nol forces deposed Norodom Sihanouk's regime, which had attempted 
to keep its neutrality in the Indochinese confiict. Consequently, a civil war began between 
the Amencan-backed Khmer republican forces and the Khmer Rouge cornmunists supponed 
by Nonh Vietnam and China. Bazyler, jupr4,note 3 at 55 1. 

Ig3 See, Ronzitti, SuDra, note 2 at 98. 

'" See, Bazyler, supra, note 3 at 55 1. 
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rights violations in Kampuchea at the time has been descnbed as of genocidal prop~rt ions . '~~ 

Despite the international comrnunity's expression of outrage at the hurnan rights 

atrocities, no effective measures were taken to stop what was happening in Karnpuchea.'% 

In December 1978, Vietnamese troops and the Kampuchean United Front for National 

Salvation (made up of Cambodian refugees in Vietnam) invaded Kampuchea and overthrew 

the Pol Pot regime, installing a Vietnarnese-supported govenunent.'97 

In the UN Security Council debate following the intervention, Vietnam set out its 

rationale for undertaking military action against Cambodia. Its official position was that the 

Kampuchean flair comprised two distinct conflicts: first, the conflict between Vietnam and 

Kampuchea; and second, the civil war in Kampuchea. Vietnam had become involved in the 

former conflict oniy after prior Kampuchean aggression. Thus, its use of force had been 

undertaken only in self-defence. Regarding the latter, its cause originated from the inhuman 

conditions which the citizens of Karnpuchea were being subjected to by their government. 

The civil war was fought by the Kampuchean people themselves who eventually ovenhrew 

19' The Chairman of the UN Human Rights Subcommission described it as "the most 
serious to have occurred anywhere since Nazism". Quoted in W. at 552. 

'% Ronzitti remarks that the UN failed to do anything but pass resolutions. In 1978, the 
US Senate hearings on the Cambodian situation condemned the govenunent for committing 
human rights atrocities against its own citizens. During the Senate hearings, Senator George 
McGovern caiied for the use of force to restore human nghts in that country. He said:"I am 
wondering under those circumstances if any thought is being given, either by our 
Government or at the United Nations or anywhere in the international cornmunity of sendinç 
in a force to knock this Government out of power, just on humanitarian grounds". See 
Indochina: Hearings before the Subcommittee on East-Asian and Pacific Mairs of the 
Senate Cornmittee on Foreign Relations, 95th Congress, 2d Sess. (1978). Quoted in Ronzitti. 
supra note 2 at 98. 

lg7 Ronzitti, W., at 98-99. 
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the inhumane Pol Pot regime. 19' 

In the Security Council, the Soviet Union, Cuba, Czechoslovakia, the German 

Democratic Republic, Hungary, Mongolia, Poland and Bulgaria supported the Vietnarnese 

position. These states pointed to the inhumane conditions in which the Cambodian people 

were being held and stated that the Pol Pot regime had been overthrown solely by the United 

Front for National Salvation. ''19 

Other members of the Secunty Council challenged these representations. China did 

not comment on the inhumane conditions in which the Kampuchean population were being 

held. Given the perennial tensions between China and Vietnam, China declared Vietnam 

had cornrnitted aggression against Kampuchea, thus violating that country's political and 

temtorial sovereignty. The United Front, it contended, was nothing but a Puppet 

organization created and run by Vietnam?* China, of course, had been a supporter of the 

Khmer Rouge. However, it is also wonh mentioning that those states that supponed 

Vietnam's action were opposed to the Khmer Rouge regirne. The Non-Aligned countries held 

Vietnam responsible for violating Kampuchea's temtonal integrity. They did not explicitly 

condernn Vietnam but asked for its withdrawal from Kampuchea. Most of these states did 

not raise the issue of human nghts violations, except Bolivia, Nigeria and Singapore which 

mentioned the issue. They were, however, of the view that such human nghts violations did 

lga - Ibid. 

'" See W., at 99-101 and the footnotes cited therein. 

2" - Tbid. 



119 

not justiS, intervention by a third state.*O1 Some Western States also condemned the 

Vietnamese action. The United States, however, did not declare it is prohibited to use force 

against a govemment that cornmineci grave breaches of human nghts within its temtory. The 

Secunty Council, however, was unable to adopt any resol~tion.~~' At its 34th session, the 

Generai Assembly adopted a number of resolutions censuring "foreign intervention" in 

Kampuchea and called for the withdrawal of foreign forces fi-om that country.'" On the 

whole, it seems to be the case that international reaction to this case was shaped by the bitter 

CoId War rivalries rather than any concern for human rights atrocities prevaient before the 

Vietnamese intervention. 

It has been observed that Vietnam had other motives. It harboured tenitorial 

ambitions over Kampuchea and seized the opportunity, given the situation. to invade 

Kampuchea and install a puppet g o ~ e n u n e n t . ~ ~  Added to this is the fact that over a decade 

d e r  the invasion Vietnamese troops and advisors were still present on Kampuchean soil.'05 

The danger here, as Thomas comments, is that while interventions may relieve the 

imediate reign of tmor or the persecution of a particular group, they can also end up in the 

substitution of one oppressor by another. Altematively, they rnay create new uncertainties 

*O1 M. 

""id. - 

'O3 See, W., at 1 0 1 . 

'm Bazyler, SuDra, note 3 at 608. 

'O5 - Ibid. at 609. It has been clairned that the troops departed in early 1993. 
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and dangers springing from a different geopolitical config~ration.~~ Kampucheans fieed 

from the terror ofthe Pol Pot regime, for example, found themselves dependent on Vietnam 

on the one hand, with the added threat of the Khmer Rouge, supponed by the West, on the 

Thai border on the other.*07 

On the basis of the faas noted, it is difficult to discem whether in fact, the objective 

of the Vietnamese was merely humanitarian." There is no doubt, however, that the 

Kampuchean case was "a perfect candidate for humanitarian inter~ention"~'~ given the 

massive scaie of human rights violations. The failure of the international community, 

including the UN, to 6nd a diplomatic solution or to take any concrete measures of response, 

lefl the Vietnarnese course of action as the viable option and the irnmediate solution to end 

the atrocities that were being committed. 

5. Conclusion 

In sum, at least in principle, the whole basis for humanitanan intervention is 

grounded in pnor agreement about the intemationaiization of human rights as embodied in 

Thomas, "The Pragmatic Case Against Intervention" in Forbes & H o h a n  eds., supra, 
note 6 at 94. 

""eifer, in his analysis of the Kampuchean situation concludes that the motivation for 
intervention should ideally have been humanitarian. But in this panicular case, intervention 
"was governed by strategic priorities and the international responses to that intervention by 
the corresponding priorities of interested parties". See Leifer, "Vietnam's Intervention in 
Kampuchea: The Rights of State v. the Rights of People" in Forbes & H o h a n  eds., M., 
145 at 155. 



Articles 55 and 56 of the UN Charter, as well as the International Bill of Human Rights. This 

impressive international human rights regirne is graduaily having the effect of altering 

treatment by a state of its own citizens from an issue of domestic concern to matters within 

the domain of the international. Thus action to suppon them is not impermissible 

intervention contrary to Article 2(7). The advent of the üN Charter suggests that the 

customary institution of humanitarian intervention still exists, and is not inconsistent with 

the purposes of the üN. This is buttressed by the doctrinal writing. As Reisman and 

McDougal argue, the UN Charter not only confirmed the legitirnacy of humanitarian 

intervention but aiso strengthened it. They state that 

... the Charter strengthened and extended humanitarian intervention, in that 
it confhned the homocentric character of international law and set in motion 
a continuous authoritative process of articulating international human 
rights.. 

Analysis of state practice in the penod under consideration showed the existence of 

the principle of humanitarian intervention. The scale of human rights atrocities committed 

in the Ugandan, Pakistani and Cambodian cases, and the reasons put fonh in these and other 

examples discussed, indicated the articulation of non-humanitanan and humanitanan 

concerns. The fact that the intervenors invariably had mixed motives should not be a basis 

for condernnation of the whole humanitarian enterprise. 

It seems to be the case that the context of the Cold War dictated, by and large, 

support or condemnation in state practice for humanitarian intervention, thus making the 

relevant stlte practice rather ambiguous. The extent of approval or censure varied in each 

"O Reisman and McDougal, supra, note 3 at 1 7 1. 
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case depending on its impact on the wider geopoliticai relationship between the 

superpowers, even though these interventions were into states where the respective 

governments were engaging in gross abuse of the human rights of their citizens, and the 

interventions had the effed of putting a stop to those violations. Thus, it would appear the 

principle did not enjoy much support mainly because humanitarian values dunng the Cold 

War were subse~ent to geopolitical considerations. Even though the doctrine did not enjoy 

wide support in state practice, nevertheless these cases would appear not to invalidate the 

doctrine. None of these cases where extreme conditions warranted intervention to protect 

hurnan rights drew explicit condemation nom the General Assembly or the Security 

Council, Kampuchea notwithstanding. Perhaps this was as much for politicai reasons as for 

support of the principle of humanitarian intervention. The dent acquiescence on the part of 

the vast majority of states, however, arguably may be interpreted as a tacit 

acknowledgement of international principles conceming the doctrine in the period under 

consideration. 



THE PRACTICE OF HUMANITARIAN INTERVENTION IN TEIE POST-COLD 
WAR ERA 

1. Introduction 

The 1990s have witnessed changes in the international system so profound that they 

would have been unimaginable several decades ago. The demise of the Cold War, the 

disintegration of the Soviet Union, and the events that surrounded the Persian Gulf War 

changed perceptions of the behaviour of states and international institutions in the global 

arena. However, the euphoria generated in the aftermath of the Gulf War and the promise 

of a new world order' based on the rule of law - a synem in which the world would become 

a safer and more peacefùl place - gave way to the stark reality of the phenornenon of intra- 

state conflicts. and the consequent violence and transborder refùgee flows they engender, 

which jeopardize the nation-state system and global stability. The international community 

is thus presented with oppominities and formidable challenges in dealing with this state of 

One of the mechanisms or instruments employed by the international community in 

deaiing with these crises has been the use of multilaterai intervention. In the wake of recent 

humanitarian crises, the requirements of multilateral cooperation in dealing with 

international peace and security have led to a growing recognition among states of the 

' For a detaüed discussion of the concept of a new world order see Kegley Ir., "The New 
Global Order: The Power of Pnnciple in a Pluralistic World" (1992) 6 Ethics and 
International AfFairs 2 1; Carpenter, "The New World Disorder" (1991) Foreign Policy 24: 

3 16 Fletcher Hennkson, "How Can the Vision of a 'New World Order be Realized" (199-) 
Forum of World -4ffairs 63 
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obsolescence of traditional notions of absolute sovereignty. The taboo that customarily rules 

out of order even the discussion of civil wars, tyrannies and disasters, unless they clearly 

impact on other states, has begun to weaken.* It is also significant that there seem to be 

changing attitudes among certain third world states who have been, traditionaily, the 

staunchest guardians of the principle of sovereignty . Childers and Urquhart, for example, see 

a growing readiness among these states to find "genuinely disinterested and üN-directed 

humanitarian intervention without formal govemment request or sanction".' While an 

unprecedented level of cooperation has taken place within the UN in sanctionhg post-Cold 

War humanitarian operations, it is also instructive to note that disagreements and hesitancy 

have nonetheless been evident, thereby weakening rnultilateral action to redress 

humanitdan crises. 

Having made these remarks, it is instructive to note that there is an emerging body 

of practice on humanitarian intervention in the post-Cold War era. Recent UN operations in 

Northern Iraq, Somalia, Bosnia, Rwanda, Haiti and regional efforts in Liberia al1 reveal a 

humanitanan dimension, whether this be creation of humanitarian corridors, delivery of 

humanitarian assistance, or establishment of safe havens. These various actions have, by 

virtue of their UN mandates, been forrnally collective in nature, adding to their legitimacy 

' Righter, Utooia Lost: The United Nations and World Order (New York:The Twentieth 
Century Fund Press, 1995) at 77. 

They support this assertion by citing intimations of readiness from India and Zimbabwe 
to develop "general principles and guidelines " for intervention to create "comdors of peace 
and tranguillity" dunng the Security Council Summit in January 1992. See Childers and 
Urquhart, Renewine the United Nations Svstem (Uppsa1a:Dag Hamrnerskjold 
Foundation, 1994) at 1 8. 
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and marking them out fiom earlier unilateral humanitarian interventions discussed in the 

previous chapter. These actions have ushered in a more vigorous approach to UN conflict 

management efforts, be it in situations of massive violations of human rights resulting from 

state collapse or civiI wars. 

This chapter will examine the scope of humanitarian action and the challenges and 

debates surrounding such intervention in their legal, moral and practical dimensions in 

Nonhern Iraq, Somalia, Bosnia, Rwanda, Liberia, and Haiti in order to determine issues of 

legitirnacy and whether a conclusion cm be reached on increasing support in international 

practice. However, before examining these case studies, a few preliminary remarks placing 

them in context will be in order. 

The international community is increasingly recognizing the interdependence of the 

preservation of international peace and secunty and the protection of fundamental human 

rights. This is because the many threats to, and the breaches of international peace and 

security revolve around issues of human rights. The post-Cold War era has witnessed 

situations in which egregious violations of human rights have posed a threat to international 

peace and security. The demise of the Cold War removed the saliency of the ideological 

factor (ie the struggle between East and West, Capitalism and Socialism) in international 

relations, but has witnessed the proliferation of intra-state confiicts in such places as the 

former Yugoslavia, Somaliq Liberia, Rwanda and Mgharistan, to mention just a few. These 

codIicts have ofien caused widespread human suffering and their repercussions affect 

international peace and security. In this regard the former UN Secretary General, Jaiier 

Perez de Cuellar noted: 



Today in a growing number of cases, threats to national and international 
secunty are no longer as neatly separable as they were before ... civil stnfe 
takes a heavy toll on human iife and has repercussions beyond national 
borders.' 

The postCold War era has provided a major test for the UN regarding its potential 

and lirnits. In order to corne to grips with these challenges, the UN has shown an ability to 

innovate by taking steps toward the development of collective mechanisms for authorizing 

intervention in support of human rights. 

In December 1991, the UN General Assembly to this end adopted an extraordinary 

resolution airned at effectively strengthening the coordination of the W s  humanitanan 

assistance in emergencies, as well as pressuring non-consensual governments to permit aid 

to people in need during civil wars and other intemal conflicts.' The favourable climate 

under which the UN has begun to perform its role paved the way for a Security Council 

meeting on 3 1 January 1992, at the level of Heads of State and Government. Most leaders 

at that meeting referred to human nghts as an issue of concem for the international 

c~mrnunity.~ While some were in favour of a more definite role for the Security Council in 

'Re~ort of the Secretary-General on the Work of the Oreanization, September 1990, uT\I 
Doc. A/Wl, section IV. 

' G.A. Res.A/RES/46/182 (1991). 

6 In stressing the fact that a new era has begun in which govemments can no longer hide 
behind state sovereignty and violate the human rights of their citizens, the UN Secretary 
General Boutros Boutros-Ghali stated: "[sltate sovereignty takes a new meaning in this 
context. Added to its dimension of rights is the dimension of responsibility, both interna1 and 
external. Violations of state sovereignty is and will remain an offense against the global 
order, but its misuse also may undermine human rights and jeopardize a peaceful global life. 
Civil Wars are no longer civil, and the carnage they inflict will not let the world remain 
indifferent. The narrow nationalisrn that would oppose or disregard the noms of a stable 
international order and the micronationalism that resists healthy economic or political 
integation cm destruct a peaceful global existence. Nations are too interdependent, national 



human rights issues,' others cautioned against intervention in the interna1 afFairs of states.' 

fiontiers are too porous, and transnational reaiities in the spheres of technology and 
investment on one side and poverty and misery on the other are too dangerous to permit 
egocentric isolationkm ... Now that the Cold War has corne to an end, we rnust work to avoid 
the outbreak or resurgence of new confiias. The upsurge of nationaiities, which induces 
countries with multiple ethnic groups to divide, constitutes a new challenge to peace and 
security ... Nationalist fever will increase ad infinitum the number of communities that lay 
daim to sovereignty, for there will always be dissatisfied rninorities within those minonties 
that achieve independence. Peace, fint threatened by ethnic conflict and tribal warfare, could 
then 6equently be troubled by border disputes.A new strategy will have to be adopted by the 
United Nations in order to respond to the irredentist or pro-autonomy claims of ethnic and 
cultural communities. It will have to take into account the abundant supply of ams, the 
aggravation of economic inequalities among different communities, the flow of refugees". 
"United Nations Security Council Surnmit Opening Addresses by Members" U.S. Federal 
News Service, January 3 1, 1992, at VM-5-2, 3-4, VM-5-3,l. Quoted in Scheffer, "Toward 
a Modem Doctrine of Humanitarian Intervention" (1992) 23 University of Toledo Law 
Review 253 at 283, footnote 128. 

' Here are excerpts fiom what some of the leaders had to say. The British Pnme Minister 
John Major stated that:"[t]he opening line of our charter, the Charter of the United Nations, 
doesn't talk about states or governments, it talks about people ... 1 hope, like the founders of 
the United Nations themselves, that we can today renew the resolve enshrined in the charter, 
the resolve to combine our efforts to accomplish the aims of the charter in the interests of al1 
the people that we are privileged to represent. That is Our role ...". Russian President Bons 
Yeltsin stated:"[n]ow we must accomplish the most difficult task. That is the creation of 
legal, political, and socio-economic guarantees to make democratic changes 
irreversible.. .Our principles are clear and simple: primacy of democracy, human rights and 
fieedoms, legal and moral standards ... l think that we need a special rapid response 
mediankm ... to ensure peace and stability. Upon the decision of the Security Council it could 
be expeditiously activated in areas of cnsis ... My country Grmiy supports steps to 
consolidate the rule of law throughout the world. US President George Bush declared that 
"we must advance the momentous movement toward democracy and fieedom . . .and expand 
the circle of nations committed to human rights and the rule of law ... The will of the majority 
must never degenerate into the whim of the majority. This fundamental principle transcends 
al1 borders. Human dignity, the indienable rights of man, these are not the possessions of 
the state. They are universai. In Asia, in AFrica, in Europe, in the Amencas, the United 
Nations must stand with those who seek greater fieedom and democracy. And that is my 
deep belief. That is the belief of the American people. And it's the belief that breathes life 
into the great principle of the Universal Declaration of Human Rights". Prime Minister 



Wfied Martens of Belgium stated:"for Belgium it is essential that the Secunty Council and 
the Secretary General take full account of the imponance of hurnan rights being universally 
respected in international peacekeeping and security issues. They should act accordingly 
with the fidl weight of their authority ... This new solidarity now entails the collective respect 
for international law, and now it should also include human nghts. Last October in the 
General Assembly, Belgium declared that states are intemationally responsible for their 
national policy on human rights. Every state present here will agree that the fate of civilian 
populations which are the victims of internai repression fully justifies the compassion and 
concern of our organization. Indeed, all members of the organization concur in their 
determination to defend human rights. As it is stated in the Chmer of the United Nations, 
they have comrnitted themselves to acting jointly to this end. My country is of the view that 
the raison d'etre of the principle of non-interference is to allow states to foster, in fieedorn. 
the well-being of their populations. However, no governrnent should use this principle as a 
legai argument to condone abuses of hurnan nghts. The state - the right of any state should 
be at the s e ~ c e  of human nghts ... Belgium suggests. ..that the Secunty Council deal with 
these cases at a rather early stage and that it support any action taken elsewhere to put an end 
to unacceptable situations which might become a direct threat to international peace and 
security".Quoted in Scheffer, M. 

The Chinese Prime Minister Li Peng stated:"[i]n our view, such basic principles as 
sovereign equality of member-states and non-interference in their intenial affairs as 
enshrined in the chmer of the United Nations should be observed by al1 its members, 
w i t b u t  exception ... In essence, the issue of hurnan rights falls within the sovereignty of each 
country. A country's human rights situation should not be judged in total disregard of its 
history and national conditions. It is neither appropriate nor workable to demand that al1 
countries measure up to the human rights criteria or models of one or more number of 
countries ... [China] is opposed to interference in the internai affairs of other countries using 
human rights as an excuse". India's Prime Minister Narasimha Rao cautioned that:"the 
Charter is only as legitimate and secure as its underpinning by the collective will of the 
international community. At every step, the interpretation of the Charter as well as the 
actions of the Secunty Council must flow fiorn that collective will and not fiom the views 
or predilections of a few. A general consensus must always prevail. What is right and just 
musi become transparent ... Memben of the Security Council.. .should insist on this consensus. 
Scnipulously [sic] avoiding the temptation to dictate for quick results ... It is dso important 
to note that the - [inaudible] - of human nghts are conditioned by the social, traditional and 
cultural forces that [inforni?] different societies. While the endeavour of the LN, as being 
intimated in this meeting, is to gradually move towards creating uniform international norms 
for hurnan rights. Such [sic] norms should not be unilaterally defined and set up as absolute 
preconditions for interaction between states and societies in the political or economic 
spheres". Quoted in m., at footnote 127. The Zimbabwean foreign minister, N.M. 
Shmuyarira, on behalf of President Mugabe observed:"[i]n the era we are entering. the 
Council wiU be called upon to deal more and more with conflict and humanitarian situations 



They, however, declared that : 

[tlhe absence of war and military codicts arnongst states does not in itself 
insure international peace and secunty. The non-military sources of 
instabiiity in the economic, social, humanitarian and ecologicai fields have 
become threats to peace and security. The United Nations membership as a 
whole needs to give the highest priority to the solution of these matters. 
The members of the Council pledge their commitment to international law 
and to the United Nations Chaer.  Al1 disputes between states should be 
peacefully resolved in accordance with the provisions of the Chaner. 
The members of the Council reaffirm their commitment to the collective 
security system of the Charter to deal with threats to peace and to reverse acts 
of agg~ession.~ 

The surnmit thus sought to strengthen the authority of the UN to negotiate peacefùl 

resolution of conflicts and to intervene in circumstances that endanger humanity. It directed 

the UN Secretary General to report "on ways of strengthening and making more efficient 

within the framework and provisions of the Charter the capacity of the United Nations for 

of a domestic nature that could pose threats to international peace and security. However, 
great care has to be taken to see that these domestic conflicts are not used as a pretext for the 
intervention of the big powers in the legitimate affairs of small states, or that human rights 
issues are not used for totally different purposes of destabilizing other govemments. There 
is, therefore, the need to strike a deiicate balance between the rights of states, as enshnned 
in the Charter, and the rights of individuais, as enshrined in the Universal Declaration of 
Human Rights. Zimbabwe supports very strongly both the Universal Declaration and the 
Charter on these issues. Zimbabwe is a fimi subscriber to the pnnciples in the United 
Nations Declaration on Human Rights. However, we cannot but express Our apprehension 
about who will decide when to get the Security Council involved in an interna1 matter and 
in what manner. In other words, who will judge when a threshold is passed that calls for 
international action? Who will decide what should be done, how it should be done and by 
whom? This clearly calls for a carehl drawing up and drafling of general principles and 
guidelines that would guide decisions on when a domestic situation warrants international 
action, either by the Security Council or by regional organizations. This could be one of the 
tasks this Council could entrust to the Secretary General". Quoted in van Boven, "The 
Secunty CouncikThe New Frontier (1992) 48 The Review (International Commission of 
Jurists) at 12-1 3. 

"Security Council Summit Declaration : "New Risks for Stability and Security" New 
York Times, (Feb. 1 1992) A4. 



130 

preventive diplomacy, for peacemaking and for peacekeeping". 'O 

In his report to the Secunty Council subsequent to the summit, the üN Secretary 

General Boutros Boutros Ghdi encouraged the idea of greater institutionalization of the 

conflict management role of the Council. The report argued for conclusion of the rnilitary 

agreements envisaged in Article 43, re-establishment of the Military Staff Cornmittee, 

institutionalization of peacekeeping forces, creation of "peace enforcement" units, and an 

increased role for the international Court of Justice. Furthermore, the report pointed out that 

one of the UN'S security roles in the post-Cold War period was to "address the deepest 

causes of confiict: economic despair, social injustice and political oppression"." 

In sum, it seems clear that the UN has begun to take senously, and to address issues 

relating to egregious human rights violations or suffering which constitue threats to 

international peace and security. The case for humanitarian intervention by the UN is 

grounded in the duty and responsibility of the Secunty Council to take whatever measures 

are necessary to maintain international peace and security. The basis for this assertion can 

be found in Chapter VII, and the responsibility of mernber states under article 25 of the UN 

Charter. However, the notion that hurnan nghts violations within a state are a threat to 

international peace and security is a somewhat contentious one." The international response 

and the practical measures taken in that direction will now be analyzed through the case 

11 See, An Agenda for Peace:Preventive Di~iomacv. Peacernakine and Peace-kee~in~ 
Re~ort of t he Secretaq-Generd U.N.Doc. A/J7/27? (1 W2), at Para.42-54. 

l2 See Ofuatey-Kodjoe, "Human Rights and Humanitarian Intervention" in Legault, 
Murphy & Ofùatey-Kodjoe, The State of the United Nations: 1992 (Acadernic Council on 
the United Nations System Reports and Papers No.3,1992) 33 at 42. 



studies. 

2. NORTBERN IRAQ 

The repression of the Kurdish people of Iraq predates the 1991 Gulf War and its 

afkemath." It has been part of years-long policy of Arab colonial domination and the denial 

of their nght to ~e~determination." Following the dissolution of the Ottoman Empire at the 

end of World War 1, the Treaty of Sevres (1920) provided the Kurds with the prospect of an 

independent Kurdish state. The provision of the Treaty giving the Kurds "an absolute 

unmolesteci opportunity to autonomous developrnent" was never implemented." The Treaty 

of Lausanne (July 1923), ignored completely the daims of the Kurds and divided the 

Kurdish temtory between Iraq and Iran. Thus, Kurdish aspirations of self-detemination with 

the goal of forming a separate Kurdish state never materialized due to geopolitical 

considerations on the part of the European powers.16 

The Kurds have continuously revolted against nde from Baghdad, and from 196 1 to 

l3  The Kurdish people are estimated to be about 20 million. They are divided among four 
states in the Middle East region. They make up 19-24% of the Turkish population, 23-27% 
of the [raqi population, 1046% of the Iranian population and 8-9% of the Syrian population. 
They speak two major dialects and are predominantly sunni. Adelman, "Humanitarian 
1ntervention:The Case of the Kurds" (1992) 4: 1 International Journal of Refùeee Law 4 at 
5. 

'* Akhavan, "Lessons fiom Iraqi Kurdistan: Self-Determination and Humanitanan 
Intervention against Genocide" (1993) 1 Netherlands Ouarterly of Human Rights 4 1 at 42 

" Su~ra, note 13 at 6. 



1971 were engaged in m e d  rebellion.17 Even though agreement was reached with Baghdad 

which provided some measure of a~tonorny,~' the reality of the situation, however, was that 

the Iraqi government marginalized and excluded the Kurds and began a colonial 

"Arabization" program consisting of large-xale Kurdish deportations and forced Arab 

settlement in the region.19 Again in the 1980s, the Kurdish population started a rebellion that 

was ruthlessly crushed. From 1985, Saddarn Hussein's regime engaged in a systematic 

program of destruction of Kurdish toms and villages, and the use of poison gas against the 

Kurdish population.'" The failure of humanitarian intervention on behalf of the Kurds by the 

international community was partly due to the fact that despite hie atrocities against the 

Kurdish population, Saddarn Hussein was an effective bulwark against Iran in the Persian 

Gulf, and thus enjoyed a friendly though uneasy relationship with the West." 

" Following this decade-long conflict which claimed about 60,000 casualties and a 
displacement of 300,000 people, an agreement was reached which provided for Kurdish 
autonomy, with the seizure of power by the Arab Ba'th Socialist Party.m. 

" The agreement guaranteed officiai recognition of the Kurdish language in Kurdish 
areas, non-discriminat ion, affirmative action, administrative autonomy, equal economic 
dwelopment, repatnation, and significantly, official recognition that Iraq was comprised of 
two main nationalities - Arabs and Kurds recognized as having national and rninority nghts. 
These rights included guaranteed rights to self-rule, proportionate representation in the Iraqi 
legislature and the Vice-Presidency of the Republic. This agreement broke down afier four 
years concerning disputes of the control of oil revenues and the temtorial boundanes of the 
autonomous region. 

l9 Su~rk note 14 at 42. 

'O Beres, "Iraqi Crimes and International Law:The Imperative to Punish" (1993) 21 
Denver Journal of lntemational Law 335 at 345. For a detailed study of this systematic 
repression see Middle East Watch, Human Riehts in Iraq (New Haven:Yale University 
Press, 1992). 

'l S u ~ r a ,  note 14 at 43 
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In the aftermath of the Gulf War in February 199 1, the Iraqi Kurds were again targets 

of atrocities perpetrated by the regime of Saddam Hussein. The defeat of Iraq by the Allied 

powers in "Operation Desen Storm" and the consequent signals of support to overthrow the 

regime of Saddam Hussein* presented the Kurdish rebels an opponunity to consolidate their 

position in the region. Iraqi military presence in Kurdistan was fùnher reduced due to 

additional demands of containing the Shi'te rebellion in the south. Kurdish rebels taking 

advantage of the state of aEairs infiltrated the region and made signifiant military advances. 

This situation was reversed with Sacidam's forces attacking Kurdish cities, levelling entire 

neighbourhoods and engaging in wholesale massacres of civilian populations. News reports 

recounted this devastation thus:"theylve [the Kurds] been dnven from their villages, 

intentionally starved, fired on from the air and the ground, even massacred with poison 

gas"? The Allied powers issued stem warnings against the use of chernical weapons but 

vacillated on the use of helicopter gunships and other military action against civilians. 

According to Akhavan, there were rnany indications that the Allied powers were 

apprehensive of the 'fiagrnentation' and temtorial 'dismemberment' of Iraq and that they were 

willing to countenance massive human rights violations as the price to be paid for 

President Bush, at the height of the war, had made remarks to the Amencan Academy 
for the Advancernent of Science thus:"[b]ut therets another way for the bloodshed to stop and 
that is for the Iraqi military and the kaqi people to take matters into their own hands to force 
Saddam Hussein, the dictator to step aside and to comply with the UN and then rejoin the 
farnily of peace-loving states". Financial Times, London, 16 Feb. 199 1, quoted in Koshy, 
"Morality and International Law:An Ethic of Intervention?" in Conference Report, T-: 
Challenee to Intervene: A New Role for the United Nations (Uppsa1a:Life & Peace 
Institute, 1992) 93 at 108. 

" S u ~ r q  note 14 at 43. See, "Double Trouble for the Kurds" New York Times, Apnl 1. 
1992, at ,424, col. 1. 
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maintaining a 'stable' govenunent in Iraq.*' 

Added to this, some members of the Security Council were not particularly receptive 

to the idea of renewed miiitary strikes against Iraq. This development imposed severe strains 

on the issue of nonintervention in the intemal f i a i n  of States. However, the situation was 

exacerbated by a mass exodus of refugees into Turkey and Iran, giving rise to tensions 

between those countnes and Iraq. The magnitude of the repression and the refbgee problem 

were borne out of the fact that out of a total Kurdish population of approxirnately 3-4 million 

in Iraq, over 1.5 million refugees were generated in a short penod of time." The regional 

security factor led to a reconsideration of the Allied powers hitheno policy of non- 

intervention. The Iraqi mistreatment of its Kurdish population becarne a matter that 

threatened international peace and security in the region, and subsequently provided the legal 

basis for Security Council action. 

In taking account of these developments, the Security Council adopted Resolution 

2s M. A report issued by the United States Senate Cornmittee on Foreign Relations 
stated that more than two million Iraqi Kurds had sought refuge on the Iraq-Iran borders and 
that they were dying at a rate of up to 2,000 a day at the tirne. The author of the Report, Peter 
Galbraith observed that "[m]y visit to Iiberated Kurdistan, over the weekend of March 30-3 I 
[1991], coincided with the collapse of the Kurdish rebellion and the beginning of the 
humanitarian catastrophe now overwhelming the Kurdish people. 1 was an eyewitness to 
many of the atrocities being cornmitted by the Iraqi m y ,  including the heavy shelling of 
cities, the use of phosphorous artillery shells, and the creation of tens of thousands of 
refugees. From Kurdish leaders and refugees 1 heard firsthand accounts of other horrors 
including mass executions and the levelling of large sections of Kurdish cities". Staff of 
Senate Cornmittee on Foreign Relations, 102d Cong., 1st Sess., Civil War in Iraq 2 
(Comrn.Print 199 1). Quoted in Beres, suDra, note 20 at 347. 
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6 ~ 8 ~ ~  which condemned Iraq's repression of the Kurds and other groups as a threat to 

international peace and security. It demanded that "Iraq immediately end this repression" and 

insisted that it "dlow immediate access by international humanitarian organizations to al1 

those in need of assistance in al1 parts of Iraq and to make available al1 necessary facilities 

for their operation". It requested the üN Secretq-General to use al1 the resources at his 

disposa1 to address "urgently the cntical needs of the refugees and displaced lraqi 

population". Finally, it appeaied to member states and to humanitarian organizations "to 

contribute to these humanitarian relief efforts". 

The legitimacy of this resolution by the Security Council was vigorously debated, 

since the participants understood the resolution would establish a precedent shapinç 

perceptions of the proper role of the Secunty Council in htrire situations arising out of 

intemal conflict. On one hand, France argued that massive human nghts violations, whether 

or not they constituted a threat to internat ional peace and security, warranted intervention 

by the Security Council, which "would have been remiss in its task had it stood idly by, 

without reacting to the massacre of entire populations, the exîermination of civilians, 

including women and children".*' Other states ~ppon ing  the resolution stressed the 

international repercussions of Iraq's repression of its civiiian population in the flows of 

refugees to neighbouring States.*' On the other hand, China and other states opposing the 

U.N. Doc.S/RES/688 (1 99 1). Reprinted in (199 1) 30 International Lesal Materials 858. 
This resolution was passed by ten votes to three (Cuba, Yemen, Zimbabwe) with two 
abstentions (China and India). 

*' French Representative to the LN Security Council, quoted in suDra, note 14 at 44. 

28 See UN Doc. SiPV 2982. 
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resolution made reference to Article 2(7), noting the Security Council should not consider 

or take action on questions conceming the intemal fiairs of any State? The Iraqi response 

as would be expected was antagonistic. For Iraq, it was paradoxical that the Security Council 

should interest itselfin letters frorn Iran and Turkey concerning the Kurds when those States 

did not have a good record of treatment of the Kurds in their own j~risdictions.~~ 

A d  intervention in Iraq to protect the Kurds, "Operation Provide Cornfort", was 

undertaken by troops from the United States, Britain, France, and m e d  forces from other 

countries. The United States, Britain and France declared first a "no-fiy zone" in the Nonh, 

and "Operation Southem Watch" in Southem Iraq where the Shi'ite population was 

threatened. Armed forces were also used to create humanitarian enclaves proteaed from the 

Iraqi military. Iraq protested these measures, for they were undertaken when it (Iraq) was 

negotiating with the UN over access for humanitarian organizations. These countries, 

however, relied on resolution 688 to legitimize their actions. Apart from military forces used 

in the operation, thirty other countries contributed relief supplies and some fi@ non- 

govemmentai organizations (NGOs) either offered assistance or participated in the 

~peration.~' 

Overall, the üN aid effort in Iraq relied on allied military intervention in northern 

Iraq in its early stages to establish a security zone; ailied threats to respond to any Iraqi air 

CM Doc.S/22460. Cited in Gray, "Mer the Ceasefire:Iraq, the Secunty Council and 
the Use of Forcet' (1994) 65 The British Yearbook of International Law 159 at 160. 

" Teson, "Collective Humanitarian Intervention" (1 996) l7:2 Michiean Journal of 
International Law 323 at 365-346. 
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operations in northem Iraq; the deployment of a UN force to provide limited protection to 

UN humanitarian workers; and, an agreement negotiated with the Iraqi govenunent to 

establish the logistics of the humanitarian effort throughout Iraq.32 

An analysis of this action uncovers the ever-present tension between sovereignty and 

non-intervention on one hand, and the protection of human rights on the other. Issues 

relating to the legitimacy of the humanitarian action in Iraq and the value of the operation 

as a precedent are debatable. 

The moral case for the humanitarian initiative in Nonhem Iraq is compelling. The 

justification for humanitarian action to redress gross and systematic abuse of human nghts 

is imperative. The Iraqi violations of the rights of its Kurdish people within its own 

jurisdiction was directly related to the rights of other states to intervene, and to use such 

force as was necessary to remedy the situation where regional peace and seciirity was 

threatened. In this case, the repression was so great as to cause a mass exodus of people into 

the neighbounng states, threatening the peace and security of those states. The Secunty 

Council, responsible for rnaintaining international peace and security, would be justified in 

demanding intervention for humanitarian purposes, and in fact, did just that." 

To buttress the dimension of moral legitimacy in this case, where the state is guilty 

of gross and persistent human rights violations, the consent of the govemed can no langer 

be presumed. Similarly, the innocent victims of humanitarian crises cannot have chosen or 

32 Scheffer, Gardner, & Heiman, Post-Gulf War Challenges to the üN Collective Security 
SvstemThree Views on the Issue of Humanitanan Intervention (Washington, D.C.: United 
States Institute of Peace, 1992) at 8-9. 

" S u p ,  note 13 at 24. 
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consented to their fate. Legitimacy in this respect will mean that a govement  should 

respect the human nghts of its citizens. Where the opposite happens, non-intemention will 

no longer be morally required, and the govement would have lost its moral authority to 

demand that extemai actors rernain uninvolved in its interna1 matters." From an ethicd 

point of view governments are domesticdly and intemationaily mere agents of the people. 

Consequently, their international rights derive fiom the nghts of the citizens who inhabit and 

constitute the state. 

The ethicai aspect of the üN action in Iraq, however, would have been strengthened 

if it had clearly mentioned the rights of the Kurdish people. Resolution 688 did not refer to 

the Kurds as a people, nationaüty, group or rninority but instead made reference to "the Iraqi 

population in many parts of Iraq, including most recently in Kurdish-populated areas". The 

observation has been made :hat in doing this, "[tlhe Security Council thus failed to highlight 

the measures of the lraqi govement  aimed against the Kurds as people, measures which 

many considered were tantamount to genocidal actions".35 By drawing a link between action 

on the Kurdish-populated areas with Security Councii Resolution 687 (the resolution on the 

ceasefire) and thus rnaking it part of a package of punitive actions against Iraq, the UN 

funher devdued the mord dimensions of this casesM Mayall, for instance, has argued that 

the obligation to "do something" about the Kurds did no< spring fiom generalised duties to 

Y See Walzer, lua  and Uniun Warî (New YorkBasic Books, 1977) ar 1 0 1 - 1 08;Dometiy, 
"Human Rights, Humanitarian Crisis, and Humanitarian Intervention" (1993) XLVIII 
International Journal 607 at 6 15-616. 

'' Suera, note 22 at 108. 

Ibid. - 
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protect human nghts wherever they are threatened, but from specific responsibilities incurred 

by the Western powers fkom the Gulf War. Undoubtedly, had the repression occurred in any 

other circumstances than as a result of the Gulf War, it is inconceivable that western 

govements would have responded to pressures from public opinion to intemene for 

purposes of humanity." Although one could fault the UN-sanctioned action on this score, 

account should afso be taken of the fact that the irnmediate and urgent humanitarian concems 

were met, demonstrating at lean some mord concem for the plight of the Kurds even though 

the broader politicai question of Kurdish self-determination was not addressed. 

Another arena of debate regarding UN action in Nonhem Iraq concems the scope of 

Resolution 688. Apart from the debates preceding its passage discussed earlier, some 

commentaton have argued, fint, that the Resolution does not validate stnctly intemal human 

rights violations, without transboundary effects, as threats to international peace and 

security." They c l a h  that it explicitly provides that it is the extemal effects of the Iraqi 

repression that are threats to international peace and security. Moreover, the Resolution did 

not authorize the Security Council to use force to protect human rights in these 

circumstances, since it contained no reference to Chapter VU. Chapter Vil is the only 

" Mayali, 'Non-intervention, Self-Determination and the 'New World Order'" ( 1 99 1 ) 67: 3 
International A f f a i ~  at 426-428. See also, Robens, Humanitarian War:Military Intervention 
and Human Rights" (1993) 69:3 international Anairs 429 at 437 (noting "Operation Provide 
Cornfort" occurred in the immediate aflermath of the Gulf war, and that in those 
circumstances the allied powers had reason to take responsibility for the plight of the 
Kurdish refugees). 

See, for example, Gordon, "Humanitarian Intervention by the United Nations:Iraq, 
SomaIia, and Haiti" (1996) 3 2: 1 Texas International Law Journal 43 at 49; Malanczuk, 
Humanitanan Intervention and the LePitimacv of the Use of Force (1993) at 18. 
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chapter in the Charter that authorizes or permits the Secunty Council to use or approve the 

use of force." Although the Security Council ordered Iraq to permit humanitarian 

assistance, the Resolution faiIs to mention collective enforcement measures, and thus given 

its narrow scope, it should not be viewed as approving intervention for humanitanan 

purposes, because humanitarian interventions by definition involve the use of force? 

Resolution 688 did not specifically authorize the use of force, and the Secretary-General did 

not request it, although he did in the end acquiesce in the intervention." 

Added to this is the issue of state sovereignty. Udike Somaiia, where there was no 

functioning govement, and Haiti, where there were competing govemments, Iraq had a 

single, sovereign functioning govement. In this regard, some States questioned the 

authotity of the UN to intervene against a sovereign goverment to redress human rights 

violations. In this contea, the ailied action of protecting the Kurds in Northem Iraq posed 

a direct challenge to Iraq, and was a violation of Iraqi sovereignty. In effect, since Resolution 

688 was relied upon to legitirnize the actions in Northem Iraq, as mentioned earlier, the 

legality of these acts becomes questionable according to this Mewpoint." 

It would seem that claims relating to Security Council action under Resolution 688 

as legaliy binding only because it was in response to a "threat to the peace" is an exercise in 

excessive fornalism. Resolution 688 was sufficiently open-ended to provide a legal basis 

39 IJXJ. 

q&. 

" Su~ra,note 13 at 19-21. 

'' S u p ,  note 38 at 49. 



for the allied action. According to Teson, the relevant issue here is not whether the Security 

Council can do anything it wants so long as it is styled a "threat to international peace and 

secunty". As Teson argues, setting aside word garnes, this situation was a human nghts issue 

about Iraq's treatment of its own citizens. A reasonable reading of Resolution 688 is that the 

Security Council was essentially concemed about the human rights abuses themselves. The 

reference "to the threat to peace and secunty was added for good measure"." 

The element in the UN action in Northem Iraq is the resuscitation of the sovereignty 

debate. Was UN action in Iraq a violation of Iraqi sovereignty, as argued above, or does the 

response to the plight of the Kurds suggest a shift in international opinion toward 

reconstnicting state sovereignty to take account of massive human rights violations? A case 

can be made for the assertion that there is a movement towards reconstmcting sovereignty 

to take into consideration human rights violations. 

Fust, although the lJN Secretary-General may have had initial reservations about the 

rope  of the humanitarian mission in Nonhem Iraq, he argued for a change in the traditional 

understanding of state sovereignty in light of the international community's interest in taking 

action where massive human nghts violations are involved. In his September 199 1 final 

Report to the General Assembly, Perez de Cuellar noted: 

[Protection of human rights] now involves a more concerted exertion of 
international infiuence and pressure ... and, in the last reson, an appropriate 
United Nations presence, than what was regarded permissible under 
traditional international law. 
It is now increasingly felt that the pnnciple of non-interference with the 
essentiai dornestic jurisdiction of States cannot be regarded as a protective 
barrier behind which human rights could be massively or syaematically 

'' Supra, note 3 1 at 341. 



violated with impunity.. . 
We need not Vnpale ounelves on the homs of a dilemma between respect for 
sovereignty and the protection of human rights.. . m a t  is involved is not the 
right of intervention but the collective obligation of States to bring relief and 
redress in human rights emergenciesu 

The Secretary General thus argued that international boundaries have been erased in certain 

domains of concern. Chopra cornments there is already a shift in jurisdiction from the 

tenitonal 'place' of the domestic arena to the 'space' of issues deemed matters of international 

concem, such as international crimes, which are committed against the international 

cornmunity as a whole, which are not distinguished by their locus delicti? In ef£iect, it 

becomes quite obvious that the official WN view of state sovereignty undenvent significant 

reevaluation in light of the Gulf War and Operation Provide Confort." 

Western leaders have also used Operation Provide Comfon to change the traditional 

understandings of sovereignty and nonintervention in interna1 flairs of States. The British 

Foreign Secretary Douglas Hurd, in this regard, remarked that the demarcation between 

intemal and extemai policies of a nation is hot absolute'." French Foreign Minister Roland 

Dumas argued that the French concept of the 'duty to intervene*' emerged fiom the Iraqi 

Report of the Secretary-General on the Work of the Organization, U.N. G A 0 9  46th 
Sess., Supp. No. 1, at 5, U.N. Doc. A/46/1 (1991). 

" Chopra, ''The Space of Peace-Maintenance" (1 996) 15 Political Geonraphy 3 35 at 342. 

" Helrn et al., The Independent, 1 1 April 1991 ., quoted in Freedman & Boren, "'Safe 
havens for Kurds in Post-War Iraq" in Rodley eds., To Loose the Bands of Wickedness- 
International Intervention in Defence of Human Rinhts (London:Brasseyls 1992) 43 at 8 1-82. 

' ~o l lowing  the lead of Bernard Kouchner, founder of Medecins sans Frontiers and 
French Secretary of State for Humanitarian Affairs, some French legal experts and 



oppression in a similar way that the concept of 'crimes against humanity' emerged fi-om the 

Holocaust. In France, he noted, it is a crime not to help someone who is in danger.19 

Sirnilarly, the US Ambassador to the UN, Thomas Pickering observed that 

The response to the plight of the Kurds suggests a shifl in world opinion 
towards re-balancing of the daims of sovereignty and those of extreme 
humanitanan need. This is good news since it means we are moving closer 
to deterring genocide and aiding its Mctims. However, it also means we have 
much careful thinking to do about the nature of, and the limitations upon, 
intervention to carry out humanitarian assistance programs where States 
refuse, in pursuit of 'policies of repression', to give permission to such 
assistance. 50 

Echoing sirnilar viewpoints at the London Surnrnit in July 199 1, the Group of Seven issued 

a political declaration noting 

... the urgent and overwhelrning nature of the humanitarian problem in Iraq 
caused by violent oppression by the government required exceptional action 
by the international cornrnunity, foiiowing W S C R  688. We urge the UN and 
its affiliated agencies to be ready to consider similar action in the future if 
circurnstances require it ." 

These developments efféctively encourage intervention to protect human nghts since 

the rights of indiMduals are oflen violated by their own governments. The steady erosion of 

humanitarian non-govenunental organizations have formulated a theory of an international 
right of victims to assistance, and of an international duty to assist them, culminating in a 
nght of international humanitarian intervention. See for example, Beigbeder, The Role and 
Status of International Humanitarian Volunteers and Oraanizations: The Rieht and Duty to 
Humanitarian Assistance @ordrecht:Martinus Nij hoff Publishers, 199 1) at 3 53 -3 84;Garigue. 
"Intervention-Sanction and 'Droit d'ingerence' in International Humanitarian Law" (1993) 
XLVIII International Journal 668. 

" Fitchett, International Herald Tribune, 13- 14 Apd 199 1;'That Slippery Slope". 
Economist, 13 April 1991 ; Mortimer, Financial Times, 20-2 1 April 199 1. Cited in supa,note 
47 at 82. 

Speech to US Council on Foreign Relations, 8 May 1991, quoted in M. 

Tbid. - 
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traditionai understandings of state sovereignty is making it easier for international 

organizations, governments, and non-govermental organizations (NGûs) to intervene when 

govemments refuse to meet the needs of their citizens and substantial numbers of people are 

at risk." As one comrnentator suggests "[ilt may be that the international community has 

begun to accept the proposition that the interests of people come before the interests of 

states"." In short, Iraq's treatment of the Kurds shows the international comrnunity's 

cornmitment to the view that sovereignty and nonintervention could no longer shield 

genocidal and other repressive acts which are themselves forbidden by international law and 

treaties. 

Having noted these developments, what then is the value of the Secunty Council 

action in terms of its aatus as a precedent? Some writers have noted the improbability of the 

birth of a new order, or caution against arriving at the conclusion that the case of the Iraqi 

Kurds sets a clear precedent for humanitarian intervention." Fine, for instance argues 

"neither the United States nor the United Nations is inclined to pay any price, bear any 

burden, meet any hardship, support any fiend, or oppose any foe under a human rights 

banner". "The world wiil come to view the Kurdish enclaves", according to him, "as a cuno 

52 Deng, Protectina the Disuossessed: A Challenae for the International Communitv 
(Washington,D.C.: The Brookings Institution, 1993) at 15. 

53 Stedman, "The New Interventionists" (1993) 72: 1 Foreign Atrairs 1 at 16. 

54 See for example SuDra, note 37. 
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of international law, like Guantanamo Bay or Gibralta"." He gives a nurnber of reasonsi6 

the coaiescence of which explain the break with international law customs in Kurdish Iraq, 

and concludes the absence of one or more of these factors explains the lack of international 

militancy toward massive human rights violations in other regions of the world." 

Thus, the allied action in Northem Iraq, for some, is neither reassuring as 

humanitarian intervention, nor does it signify the emergence of a new legal nom. It 

reinforces increasing fears that the global order that is being structured is maintained by a 

self-appointed cop whose actions are port-facto legitimized by the UN? 

Contrary to the above assertions, the intervention in support of the Iraqi Kurds has 

broader significance, for the following reasons. First, this case demonstrated the Secunty 

Councii's willingness to act in response to internai repression, when the consequences of that 

repression resulted in transboundary refùgee flows, even though the limits of the precedent 

are also apparent. As shown earlier, five members of the Secunty Council expressed doubts 

'' Fine, Leeal Times, 13 May 199 1, Vol. 13 at 20. Quoted in gmrq,note 22 at 1 10. 

' The reasons he gives why Nonhem Iraq is an exceptionai action are: 1. The universal 
revulsion against Saddam Hussein and the consequent rejection of his invocation of 
international law. 2. The partial responsibility of the coalition forces, especially the United 
States for the plight of the Kurds. 3. The strong suppon of Turkey for Kurdish enclaves. 4. 
The fact that Russia or China did not use the veto because of urgently needed financial and 
trade benefits. 5 .  The impact of the mass media, especially of television, on public opinion. 
6. Genocidal action by Iraq against the Kurds providing a foundation in international law for 
the enclaves. 7. The military impotence of Iraq to oppose the Kurdish enclaves. 8. The 
expectation that the enclaves need be there only for a shon period. m. 

See Koshy,m., ar 11 1; Wheeler, "Pluralist or Solidarist Conceptions of International 
Society: Bull and Vincent on Humanitanan Intervention (1992) Millennium:Journal of 
International Studies 463 at 483. 
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about a greater role for the Council in confiicts that they saw as essentially intemal flairs. 

Second, this case addressed the humanitarian cnsis in Iraq as just that, avoiding the 

more contentious political issue of the self-determination of the Iraqi Kurds. Allied leaders 

did not take sides on the issue of Kurdish self-determination, but saw in the creation of 

humanitarian enclaves the prospect or possibility of an open dialogue that would ensure that 

the human and political rights of al1 Iraqi citizens are respected. In this regard, former LJN 

Secretary General Perez de Cuellar argued in favour of a "collective obligation of States to 

bring relief and redress in human rights emergencies" rather than a more open-ended right 

of intervention. 59 

Finally, the UN action in Iraq resulted in a motivation for institutional refons 

mapping out UN hurnanitarian respnnses, such as through the creation of corridors of peace 

or zones of tranquillity." To this end, the General Assembly adopted in December 199 1 by 

consensus Resolution 46/182 to strengthen UN coordination of humanitarian emergency 

assistance. This resolution, among other things, lays down guiding principles for 

humanitarian assistance that take account of both state sovereignty and the needs of "Mctims 

of naturai disasten and other emergen~ies".~' These principles indicate a movement from 

the traditional focus on the primacy of state sovereignty and on state-initiated requests for 

assistance. The resolution also resulted in the establishment of the Depanment of 

59 Quoted in Stromseth, Yraq's Repression of its Civilian Population:Collective Responses 
and Continuing Challenges" in Damrosch ed., Enforcinn Restraint:Collective Intervention 
in Interna1 Conflicts (New York:Council on Foreign Relations Press, 1993) 77 at 99. 

" - Ibid., at 101. 

Resolution 46/182, annex, para. 1. Quoted in M. 
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Humanitarian Affairs which should enable the UN and other humanitarian agencies working 

with the UN to respond in a timely marner and effectively in future humanitarian 

emergencies." 

3. SOMALIA 

The international response to the tragedy in Somalia was a more complex 

undertaking than the intervention in Northem Iraq since Somalia had no functioning 

government. The degeneration of Somali society into civil stnfe and anarchy was puvling 

for some observen since Somalia is one of the few homogenous States in Africa with a 

common laquage, a common culture and a single religion, Islam. 

The roots of the tragedy c m  be traced to both intemal and extemal factors. Intemal ly, 

after its independence in 1960,~ "the Somali government was a mere politicai superstructure 

resting on the tectonic plates of the main organising units of Somali society, the clans", 

according to Farer." Successful government depended on a delicate balancing act because 

of a system of client and patron built upon traditional clan relationships. When Barre took 

" It should be noted that although Somali society is culturally cohesive, colonization 
fragmented the people, dividing them arnong Bntish Somaliland, Italian Somaliland. 
Ethiopian Somaliland (the Ogaden region) and the Nonhem Frontier District of British 
Kenya. The present state of Somaiia was a result of decolonization of the former British 
Somaliland Protectorate and Italian Somaliland in 1960, which united to estabtish the Somali 
Republic. See, Samatar, Somalia: A Nation in Tumoil (LondonMinority Rights 
Group, 199 1) at 17, cited in Crawford, "U.N. Humanitarian Intervention in Somalia" (1 993) 
3 Transnational Law and Contem~orarv Problems 273 at 274 

" Quoted in Slirn & Visman, "Evacuation, Intervention and Retaliation: United Nations 
Humanitarian Operations in Somaiia, 1991-1993" in Haniss ed., The Politics of 
Humanitarian Intervention (London:Pinter, 1995) 145 at 146. 
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over power in a coup in 1969, the principle of Somali politics remained the same but 

gradually lost its balan~e.~' 

The caiarnity that befeU Somalia began partly with the policies pursued by Siad Barre 

in the 1970s and 1980s. The Barre government's lack of legitimacy and imposition of 

centralized rule worsened the negative results of his policies. The relative stability of Somali 

society in the 1970s and 1980s was dependent on the skilful manipulation of domestic 

politics. Barre's hold on power was sustained by the suppression of critics, detention and 

military reprisals against his opponents, manipulation of clan interests and rivairies, and the 

occasional buying out of opposition groupe with cash. By the 1980s, however, the increase 

in interclan rivalries had weakened his military base. It increasingly became obvious that he 

neither possessed the ski11 to bring together the vanous sectional interests nor the leadership 

necessary to pull the country out of its political quagmire, with the worsening economic 

situation? 

Externally, geopolitical considerations such as Somalia's strategic proxirnity to the 

oil-rich Middle East, was of great value to the superpowers dunng the Cold War. Both 

superpowers sought a military presence in Sornalia and generally in the Horn of Africa. The 

paramount interest of both the United States and the Soviet Union was not to help Somalia 

but to pursue their own global and regional agendas by carving out spheres of infiuence. 

Superpower rivalry in the 1970s and 1980s thus gave Somalia a leverage through which it 

66 Makinda, Seeking Peace fiom Chaos: Humanitarian Intervention in Somalia 
(Bou1der:Lyme Riemer Publishers, 1993) at 17. 
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got considerable economic and military aid. With the demise of the Cold War, the United 

States and the former Soviet Union lost interest in the competition in the Hom of AFnca and 

subsequently withdrew their presence." One consequence of Superpower competition was 

the acquisition and stockpiling of enorrnous rnilitary arsenal by States in the region!* These 

arms acquisitions - a legacy of the Superpower rivalry - thus played a prominent role in 

changing the magnitude, direction and extent of the anarchic conditions prevalent in Somaiia 

in the early 1 

The end of the Cold War diminished superpower idluence in Somaiia. The result of 

this was that previously suppressed long-standing grievances were unieashed in the form of 

ethnic conflicts, destabilizing the Hom of Afnca. Bitter clan fighting becarne the nom in 

central and southeni Somaiia as the twenty-one year dictatorship of Siad Barre came to an 

end in January 1991 and created a power vac~urn.'~ Intense fighting in and around 

At the height of the Soviet-Sod relations in the rnid- 1970s for example, Somalia had 
the bea equipped m y  in sub-Saharan Africa. By 1976, it was estimated to have more than 
250 tanks, 300 armoured personnel carriers, and over 52 fighter jets. Its army during this 
penod increased fiom 12,000 in 1970 to 30,000 in 1977. m., at 57. 

'O The various political movements that had long opposed the Barre regime could not 
agree on a way of power-sharing d e r  Barre's ouster. Ten or more clan-based factions that 
succeeded him thus exercised varying degrees of control. Civil strife began with militia 
moving fiom the north to fight what was left of Barre's army in the more affluent south with 
its trading cities of Kismayu and Mogadishu. As family members of the militia groups 
subsequently followed them, coupIed with a lingering drouçht, there was a general 
population movement. The situation in the south degenerated into a state of chaos as 
traditionai methods of confiict resolution faiied to yield any peaceful settlement of running 
the flairs of the country. Violent clashes between two of the political movements vying for 
control of Mogadishu, the capital, took place in Septernber 1991, and again between 
November 199 1 to February 1992. The politicd situation was hrther worsened when pro- 



Mogadishu guickly spread throughout the rest of the country. Heavily armed bandits, many 

of whom were members of the various major factions, others with seemingly no real 

aiiegiance, took advantage of the anarchy caused by civil war to seize control of pans of the 

country, looting, piiiaging, controüing the distribution of food and raping women." In effect 

the civil war lefi Somalia in mins with no hinctioning government? 

By the summer of 1992 it was estimated that the situation had reached crisis 

proportions with over 1.2 million Somalis displaced either intemally or extemally in 

Ethiopia, Yemen and ICenya." About 4.5 milion people, roughly haif of the population, 

were threatened with severe malnutrition and malnutntion-related diseases, and suffered 

more than 300,000 deaths." It was against this background of humanitarian catastrophe that 

the events precipitating international intervention should be located. 

Mer  the ovenhrow of Barre, various humanitarian relief efforts were hstrated by 

the actions of the warring factions to prevent relief supplies from reaching their enernies. 

Barre forces attempted to recapture power through invasion of the southem part of the 
country fiom their base of operation on the border with Kenya in Apnl 1991, and 
subsequently, in Apnl 1992. See Augelli & Murphy, "Lessons of Somalia for Future 
Multiiateral Humanitarian Assistance Operations" (1 995) 1 :3 Global Ciovemance: A Review 
of Multilateralism and International Or~anizations - 339 at 340. 

" Knight & Gebremariam, "United Nations Intervention and State-Building in Somalia: 
Constraints and Possibilities" Paper presented at 8th Annual Meeting of the Academic 
Council on the United Nations System, 19-21 June 1995, New York City, at 2. 

" Clark, "Debacle in Somalia: Failure of Collective Response" in Damrosch ed., suDra, 
note 59 at 2 12. 

" Prunier, "Soma1ia:Civil Wu, Intervention and Wiihdrawal (1 990- 1995)" (1 996) 1 5 : 1 
Refiigee Survev OuarterIv 35 at 54. 

" (1993) 30: 1 UN Chronicle at 1. 



There was a general atmosphere of insecurity in the country which led to the delivery of 

relief supplies in al1 parts of the country being stopped. The most important issue at the time 

was how to secure conditions under which various üN agencies and NGOs could distribute 

relief assistance to people that needed it the most." Meanwhile, several attempts to mediate 

the confiict had f a i l d 6  Mediation efforts had failed because the various clans and subclans 

hated each other intensely; the faction leaders had vinually no legitimacy, since their 

supporters could switch their loyalties anytime; and, the number of factions and political 

movements kept increasing. 

Given this grim situation, the Security Council adopted Resolution 733 on January 

23, 1992. It directed the Secretary General to imrnediately "undertake the necessary action 

to increase humanitarian assistance" ro the people of Somalia, and called upon al1 parties 

to cooperate with the Secretary General and to facilitate the delivery of aid." 

In March 1992, the major factions in the civil confiict agreed to a UN rnediated 

" Jonah, "Humanita.rian Intervention" in Weiss & Minear eds., Humanitananism Across 
Borders: sus tain in^ Civilians in Times of War (Bou1der:Lynne Riemer Publishers, 1993) at 
72. 

" See suDr% note 66 at 32-36. 

77 Ibid.,at 32. It was for these reasons that the UN Secretary-General Boutros-Ghali's 
report to the Security Council in March 1993 argued that:"[n]ational reconciiiation is a 
difficult process in the best of circumstances; it is particularly difficult in Somalia because 
of the multiplicity of parties, factions and other leaders, and the total absence of law and 
order in ail parts of the country". See, Seninty Council Document S/25354 of 3 March 19%. 

" U.N. Doc. S/RES/733 (1992). 



ceasefire," which led to the establishment in April of the United Nations Operations in 

Somalia (UNOSOM 1) with a mandate to restore peace and protect humanitarian relief 

operations. The truce was largely ignored among the factions, and the delivery of 

humanitarian aid by the WN and other humanitarian NGOs was greatly hampered by armed 

gangs not only in Mogadishu, but throughout the country." The deteriorating situation was 

followed by the unanimous adoption of Secunty Council Resolution 794 on December 3, 

1992." This Resolution went beyond a mere insistence on providing access to humanitarian 

relief agencies. The Council recognized the "unique" situation in Somalia and declared that 

it feu under Chapter VIL" It determined that "the magnitude of the human tragedy" caused 

by the confiict and the obstacles being created to "the distribution of humanitarian assistance 

connituted a threat to international peace and security". Furthemore, the Council authorized 

member states "to use ail necessary means" to "create a secure environment" for the delivery 

of humanitarian assistance. It stated that "impediments to humanitarian relief violated 

international humanitarian law" and that individuals in Somalia had a right to that assistance. 

'9 This ceasefire involved General Mohammed Farah Aideed of the United Somali 
Congress and interin President Ali Mahdi Mohammed. 

'O Attacks were canîed out on relief consignrnents and vehicles, medical and relief 
facilities impeding delivery of food and medicine essentiai for suMval of the civilian 
population. The situation was such that the aid agencies employed members of these amed 
gangs to protect cargoes âom thefi. These guards, however, turned round to steal the relief 
supplies. 

" U.N. Doc. S/RES/794 (1 992). 

a Article 39 of the Charter states that the Security Council can "determine the existence 
of any threat to the peace, breach of the peace, or act of aggression and shail make 
recommendations, or decide what [Iegally biding] measures shall be taken.. . .to maintain or 
restore internationai peace and secunty". Under Article 25 of the Charter, member states 
agree "to accept and cany out" decisions made by the Council with regard to Chapter VII. 
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Finally, it stated that anyone interfering with humanitarian assistance "will be held 

individuaily responsible in respect of such acts". 

Unlike Resolution 688, it is instructive to point out that China voted in favour of 

Resolution 794 although it is not entirely clear how far humanitarian considerations played 

a role in its decision. Wheeler and Morris observe that the most positive explanation for 

China's position rnight be its willingness to cooperate with the international cornmunity as 

it explores a lirnited conception of rnultilateral intervention for the protection of human 

nghts. However, they caution that it is easy to oventate the exient to which experiments with 

noms of humanitarian intervention are finding collective support in the society of States. For 

them, China is at best only just becoming receptive to the notion that sovereignty and non- 

intervention can be ovemdden in the protection of human rights. This stems, in part, from 

China's attempt at maintaining fnendly relations with the West, but the eaent to which it 

reflects the gradua1 evolution of consensual mord principles in the international cornmunity 

is debat able." 

Following the adoption of Resolution 794, the United States deployed a humanitarian 

rnilitq-relief force to create a secure environment for the delivery of food and medicine to 

the people of Somalia. The U-S-led Unified Task Force (LTNITAF) marked the beginning of 

"Operation Restore Hope" which enabled the UN and humanitarian NGOs to undertake their 

extensive operations. This was the most successfÛ1 phase of the multilateral action. By the 

end of April 1993, the rnultilateral forces had helped in improving conditions significantly 

'' Wheeler & Moms, "Humanitarian Intervention and State Practice at the End of the 
Cold War" in Fawn & Larkins eds., International Society afler the Cold WarAnarch~  and 
Order Reconsidered (London:Macmillan Press Ltd., 1996) at 13 5 at 150. 
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in Somalia. In May, the US-led action was concluded, and responsibility passed over to the 

üN under Resolution 814, which established UNOSOM [I, aiiowing the use of force as 

envisaged under Chapter W. The responsibility of UNOSOM iI, in broad terrns, was to 

complete, through disarmament and reconciliation, the task begun by W T A F  for the 

restoration of peace, stability, law and order in Somalia. 

The operation took a tum for the worse with the UN mandate expanding to include 

"nation-building" which involved disarming the factions and arresting uncooperative faction 

leaders. Acting under this mandate 24 members of the Pakistani UN peacekeeping force 

were killed on June 5, 1993. This incident senously undermined the role of the UN 

peacekeeping force and its ability to control an increasingly volatile situation. In a 

unanirnous vote the Secunty Council passed Resolution 837 that called for the total 

disarmament and the arrest and prosecution of those responsible for the killings. In an 

unprecedented turn of events, US forces under LJN command on June 12, 1993, carried out 

retaliatory attacks in the Somali capital in an effon to bring the anarchic situation to an end, 

and to restore conditions of normalcy. In the months that followed, the search for General 

Aidid, who had been blamed for the killings, led to the deaths of many Somalis, UN 

peacekeeping forces and foreign joumalists. The violence intensified until early October 

when US forces suffered heavy casualties with twelve soldiers killed, seventy-five wounded 

and six missing in action.a4 

American policy began to shifi when President Clinton announced intentions of 

reinforcing US military presence in Somalia and proceeding with the political dialogue that 

Supra, note 73 at 342. 
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had already began among the Somali factions. Secretary of' State Warren Christopher 

subsequently amounceci that the US had made mistakes regarding the Somali operation and 

that the search for Aidid was no longer the main focus of the operation. The US began 

disengaging from Sornalia with France, Italy and other Western nations following suit? 

UN efforts at encouraging negotiations were without success. Given the situation, 

Secunty Council Resolution 897 was passed which sought to limit UN involvement by 

restricting UN forces to tasks such as keeping the roads open to allow humanitarian aid 

channelled to the interior. When UNOSOMs mandate expired by the end of March 1995, 

neither the Somali factions nor the humanitarian NGOs requested an extension. It was very 

clear that UN peace management efforts had failed? In sum, the Somalia experience 

evolved through four phases:conventional ceasefire observation between July and November 

1992; forcible deiivery of humanitarian assistance between December 19% and March 1993 ; 

combat operations between June and October 1993; and nation-building f i e r  October 

1993 .87 

Since the withdrawai of UN forces in March 1995, the political situation in Sornalia 

has rernained at a stalemate. The various Somali faction leaders have failed to honour their 

commitments towards an all-inclusive national reconciliation conference and forming a 

govemment. Nevertheleu, while there had been no progress towards that end, the worst 

" Mutharika, "The Role of the United Nations Security Council in African Peace 
Management: Sorne Proposais" (1996) l7:2 Michigan Journal of International Law 537 at 
548. 

87 S u ~ r a ,  note 45 at 349. 
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scenario of an ail out civil war had been averted.'* 

The Somalia experience embodies the debate involving making a moral case for non- 

intervention versus intervention. Was there a moral obligation for the international 

community to respond to the humanitarian crises that was Somalia? In making a case for 

non-intervention, some would argue that even if in practice the state, as in Somalia, is one 

that lacks a 'general will' or is experiencing a cnsis of authonty, because of fighting 

involving different factions the ultirnate consequences of which will be to tear the society 

apan, foreign intervention is still seen as a greater evil. It is best to leave resolution of the 

crisis to the local people. Cynics contend that efforts aimed at promoting peace through 

outside intervention merely prolong conflict or result in a staiemate. 

Altematively, for others Somaiia required a response, including the rnilitary means 

necessary to render humanitarian aid effective, and thus morally justifiable. As Walzer 

argues, non-intervention is not an absolute moral mle. If what is going on locally becomes 

intolerable, humanitarian intervention is morally necessary whenever cruelty and suffenng 

are extreme and local forces seem incapable of putting an end to thern? For hm, the agent 

of last reson to put an end to ninering is anyone near enough and strong enough to stop what 

needs stopping, but he realizes this is not always easy? In this case, the Organization of 

Aûican Unity (OAU) would have been the appropnate body capable of stopping the contlict 

in its eariy stages before it took a tum for the worse, since that regionai organization would 

'" See Somalia, "Senirity Council calls on Somali Political Leaders to Retum to Inclusive 
Negotiation" in UN Chronicle, 33:2 October 1996, at 52-53. 

" Walzer, "The Politics of Rescue" (1995) 62: 1 Social Research 53 at 55. 



have understood better what was going on, and would have been able to grapple with the 

dynamics of the local politics. 

The OAU, however, for various reasons, and most particularly its reluctance to 

intemene in intemal confiicts on the continent, was ineffective in dealing with the Somali 

contlict. One might add, however, that there is some indication towards change in the OAU 

approach in dealing with situations such as Somaiia or Liberia. At its surnrnit in July 1992, 

African states were prepared to sanction intervention in interna1 conflicts airned at the 

delivery of humanitanan relief The report presented by the OAU Secretary-General to the 

Council of Ministers in Dakar in June 1992 is perhaps indicative of an awareness about 

changing attitudes in so far as the OAU is concemed. The report stated:" 

It is arguable ... that within the context of general international law as well as 
humanitarian law, Afiica should take the lead in developing the notion that 
sovereignty can be legally transcended, by the 'intervention' of 'outside 

91 The report stated in part: "The conspicuous lack of clarity regarding noms in 
intemational law which regulate the conduct of third parties is even more acute with respect 
to intemal conflicts, whether with respect to the prevention or resolution of the latter. When, 
for instance, can the Secretary-General or the Bureau of the Assembly of Heads of State and 
Govemrnent 'htervene'in a situation of escalating tensions in a Member State, to prevent the 
development of a full-scale conflict? In other words, what is the 'entry point'? The basis for 
'intervention' may be clearer when there is a total breakdown of law and order, as in the case 
of Liberia, and where, with the attendant human suffering, a spill-over effect is experienced 
within the neighbouring countnes. In such a situation 'intervention' rnay be justified on 
humanitarian grounds as weU as on the need to restore Law and order. Howcver, pre-ernptive 
involvement should also be permitted even in situations where tensions evolve to such a 
pitch that it becomes apparent that a codict is in the making. This would transforrn into real 
terms the OAU's expressed cornmitment to confiict prevention". Repon of the Secretary- 
General on Conflicts in Afnca:Proposals for a Mechanism for Conflict Prevention and 
Resolution", Addis Ababa, Organization of Afncan Unity, document CM/ 17 10 (LVI). 
presented to the Fîfty-sixth Ordinary Session of the Council of Ministers in Dakar (Senegal), 
June 22-27, 1992, 13. Quoted in Veuthey, "Assessing Humanitarian Lawt' in suDra, note 78 
at 134-1 35. It should also be noted that the Security Council acted in Somalia at the request 
of M c a n  rnember states. See also, M., at 74. 



forces', by their will to facilitate prevention and/or resolution, particularly on 
humanitarian grounds. In other words, given that every Afncan is his 
brother's keeper, and that our borders are at best artificial, we in Afnca need 
to use Our own cultural and social relationships to interpret the principle of 
noninterference in such a way that we are enabled to apply it to our 
advantage in conflict prevention and resolution. In developing the law, in this 
context, account should also be taken of the need to create and maintain an 
enabling environment for econornic development and progress. 

The tragedy of Somalia represented a real test of the ability of the international 

comrnunity to intervene for humanitarian reasons. As the international community was 

confronted with media images of starving men, women and children which had replaced 

pictures of wicked gunmen fighting each other, public opinion was swayed in favour of 

taking some kind of action. Western leaders clearly understood that the deplorable situation 

in Somalia could not be allowed to continue and that humanitarian intervention was an 

option. 

Thus the moral legitirnacy of the Somali operation was not in doubt. There certainly 

was a moral obligation for the UN to act, and by acting the Organization alleviated the 

human suffering that was a consequence of the civil confiict. It is encouraging that mernber 

states have at least accepteci this obligation. This is reflected in the resolution that established 

the UN Department of Humanitarian Anairs @HA)." There is under the Resolution a 

recognition by member states of the necessity to provide the international community with 

access to people in humanitarian need, and also to provide for their welfare in humanitarian 

crisis. According to Jan Eliasson, UN Under Secretary-Generai for Humanitarian m r s ,  

this resolution has been used "as a diplomatic, forma1 basis for various negotiations" in 

9' See GA Res. 46/182 of 1991. 
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creating humanitarian comdors for the provision of assistance to people in need." In 

Somalia, the Secunty Council should have acted earlier than it did, as it took significant 

media pressure, public opinion, and some prodding from the UN Secretary-Generalg4 to 

convince the western political establishment of the necessity for initiating "Operation 

Restore Hope". 

What are the legal implications of the Somali action? Some commentators have 

expressed scepticism regarding its value as a precedent. For them Resolution 794 contains 

caveats. They argue that although that Resolution was innovative in its acceptance that 

human suffering can constitute a threat to international peace and security, its significance 

was undermined by the use of terms such as 'unique', extraordinary' and 'exceptional'. This 

has to be seen, therefore, as an attempt to differentiate Sornalia from other cases of intemal 

disorder or in~tability.~~ 

Eiiasson, "The U.N. and Humanitarian Assistance" (1 995) 48:2 Journal of International 
Affairs 491 at 493. The experience of the UN in the delivery of humanitarian relief to 
vulnerable groups in conflict, however, has had mixed results. In the case of the Sudan. 
UNICEF succeeded in negotiating "corridors of tranquillity" to allow for the delivery of 
humanitarian aid. There was the widespread belief then that an appropriate solution had been 
found. It was applied in Angola and Mozambique, and attempted in Iraq. Practically. 
however, the comdors of tranquillity have not worked as anticipated. Wamng parties can 
still prevent the delivery of relief supplies. One option that the UN has used is to conduct 
negotiations on the ground with the parties to the confiict who are preventing delivery. See 
SuDra, note 75 at 70 

94 The UN Secretary Generai had observed from Bosnia how the enormous tragedy in 
Somalia was being eclipsed by the overwhelming international attention being paid to the 
'rich man's war' in the former Yugoslavia. This prompted the media and the international 
community to refiame the cnsis in Somalia in terms more accessible to western public 
opinion. S u ~ r a ,  note 64 at 148. 

9s Wheeler and Morris observe that these terms were inserted specifically to assuage the 
fears of states such as China which may have othenvise blocked a Chapter VI1 enforcement 
action. See supra, note 83 at 15 1. 
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It is argued that while the case is unique because there was no fûnctioning 

government, the Security Council set a precedent by placing ovenvhelrning humanitarian 

needs above the traditional restraints against intervention in the intemal affairs of sovereign 

states? Resolution 794 marked a significant inroad into the principle of humanitarian 

intervention. Uniike Resolution 688 which, as some contend, did not explicitly authorize the 

use of force to assist the lraqi Kurds, Resohtion 794 recognized that massive human rights 

violations amounted to a threat to peace and security, and called for the use of "ail necessary 

means" to secure the delivery of humanitarian aid in chaotic situations such as was in 

Somalia. Although the Resolution was couched in the language of the civil war posing a 

"threat to the peace" as a result of the massive refùgee flows fleeing the fighting, the 

Council's action is unprecedented to the extent that it clearly specifies the use of collective 

intervention for humanitarian purposes." Teson forcefutly encapsulates the case for the 

Security Council action thus: 

96 Teson goes even further to argue that "international law properly interpreted did 
authorize collective humanitanan intervention at the time the Security Council was called 
upon to act on the Somalian situation. That right was not created by Resolution 794". He 
maintains that the language in that Resolution, " to the effect that the situation in Somalia had 
a 'unique character' of a 'detenorating, complex, and extraordinary nature'does not bar this 
conclusion. It is obviously true that the situation was unique and extraordinary, in the sense 
that only this kind of extreme situation warrants the collective use of force. This is perfectly 
consistent with the doctrine of humanitarian intervention. The doctrine does not recommend 
the use of force to remedy every human nghts problem, ...[ o]dy senous human rights 
violations that cannot be remedied by any other means warrant proportionate collective 
forcible intemention for the purpose of restoring human rights, provided that the Mctims 
themselves welcome the intervention, as they did in Somaiia". Supr;f, note 3 1 at 354. 

This resolution sternrned fiom the Secretary Generai's assessment that UNOSOM was 
not "an adequate response to the tragedy" whose "unique character" was of a "deterioratinç, 
complex and extraordinary nature, requinng an irnrnediate and exceptional response". See. 
UN C hronicle 30: 1 March 1993 at 13. 



[t]he main concern prompting enforcement action by the Secunty Council 
was the extreme situation created by a combination of famine, death, and 
disease caused by the civil war;the breach of humanitarian [emphasis in 
original] law by the warring factions; and the generai situation of anar~hy.~" 

Not only did the Resolution speci& collective intervention for human nghts purposes, but 

it goes further by enunciating individual responsibility in situations of interference with 

humanitarian a~s is tance .~~  The resolution sent a strong signal that the UN MI1 no longer be 

prevented fi-om interfering on humanitarian grounds in the internai affairs of member States. 

Even so, it probably should not be construed as giving the Secunty Council a broad nght of 

intervention in less outrageous  case^.'^ 

Somalia provides support for the legitimacy of hurnanitarian intervention. The 

overwhelrning support that the intervention received''' provides evidence of new attitudes 

and readiness to intervene on grounds of hurnanitarian concems. However, observers have 

also commented on Somalia as the turning point in the trajectory - when optimistic ideas 

about humanitanan intervention were replaced by realism concerning the limits of such 

actions. The failures of US and UN military efforts in Somalia have led to the so-called 

" In late November 1992 for example, the UN Secretary Generai had reponed violations 
of humanitarian law against UN relief workers, including attacks on Pakistani peacekeeping 
forces and the shelling of a World Food Programme ship as it attempted to enter the 
Mogadishu harbour. See Letter Dated 24 November 1992 From the Secretary-General 
Addressed to the President of the Secunty Council, U.N. SCOR, 47th Sess., U.N. Doc. 
S/24859 (1992). Cited in W., at 350. See aiso, Jean ed., 
Life. Death and Aid:The Medecins Sans Frontieres Report on Worid Cis i s  Intervention 
(London:Routledge, 1993) at 102. 

'O' See Lewis, "Key U.N. Members Agree to U.S. Force in Somalia Mission" New York 
Times Dec. 3 1992, at Al .  -3 
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'Somalia syndrome' where collective interventions to prevent mass starvation, genocide, 

massive exodus of refugees, and egregious violations of human rights are no longer deemed 

either politically or operationally feasible.lm There are obviously lessons to be learnt, as 

Weiss succinctly puts it, in "overcoming the Somalia syndrome".lo3 

Although the successful phase of "Operation Restore Hope" provided a secure 

environment for relief distribution, the experience took a tum for the worse with the 

expansion of the UN mandate to include "nation-building" involving disarming the wamng 

factions and arresting uncooperative leaders, as noted earlier. Briefly put, it seems to be the 

case that unclear and shiAing objectives spelled failure and probably compounded the 

problem. This unfonunately added to neo-isolationist sentimerits among politicians who in 

princi ple were disposed to suppon humanit arian missions. However, in cases where 

preventive and peacefùl measures have failed, the international community should rnuster 

the moral fortitude to act forcefùlly, argues HarfF.'05 

Furthemore, Weiss has commented that Somalia illustrates a situation in which the 

US and its Western allies "have not systematically prepared UN operations, with the result 

'O2 See for example, Weiss "Military -Civilian Humanitarianism: The 'Age of Innocence' 
is Over" (1995) 2:2 International Peacekeeoing 158-174. 

lai See Weiss, "Overcoming the Somalia Syndrome - 'Operation Rekindle Hope'?"(1995) 
1 Global GovernanceyA Review of Multilateralism and International Organizations 171. 

'O' As HarR observes, ideally, the development of clear policy guidelines, engagement 
in a systernatization of information about past experience in preventive diplomacy, and 
anticipation of crises before they evolve are needed. Harff, "Rescuing Endangered 
Peoples:Missed Opportunities" (1995) 62: 1 Social Research 23 at 25. 
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that symbols dwarf effective action".'" In such situations, governments are "particularly 

prone to crisis induced r d o n s  chosen for their symbolic value and ease of execution rather 

than their decisive effect".lm "Viscerai reactions are to seek either magical 'quick fixes' or 

else adhocery, hoping that warring factions wiil corne to their senses". For him, Somalia 

provided evidence that neither approach or reaction is the basis for a rnilitary policy that is 

workable and are both potentially counterpr~ductive.'~~ 

The lessons of Somalia may be important for future management of what has been 

characterised as "failed states". In examining the Somalia operation, one notes the various 

Secunty Council resolutions rernained unclear in prescribing the methods of political 

settlement and for Ire-establishment of national and regional institutions and civil 

administration'. The result, as Hoffmann comments, is that the operation was plagued by a 

rift between those who (like the US - some of the tirne) wanted to rebuild political life 'fiom 

the bottom up' (according to the model of 'encouraging institutions') and those (particukiriy 

in the UN bureaucracy) who opted for a model 'accornrnodating existin~ forces', and of 

working with the factional leaders, frorn the top down.lW This rift specifically did much to 

reduce the UN., capacity to reach a political solution. Added to this is the fact that expansive 

mandates can also bog d o m  the UN so much as to limit its capabilities or desire to carry out 

'O6 Weiss, "The United Nations and Civil Wars" (1994) 17:4 The Washington Ouanerlv 
139 at 143. 

'" Hoffmann, "The Politics and Ethics of Military Intervention" (1995/6) 37:4 SuMval 
29 at 47. 
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even the simple task of delivenng humanitarian assistance or traditional peacekeeping when 

it ought to be done.'1° This problem can only be resolved at the politicai level."' 

The significance of "Operation Restore Hope" for future humanitarian operations is 

that the UN succeeded in assuring the delivery of humanitarian relief to Somalis, and 

perhaps, saving millions of lives. It also partially succeeded in bringing the warring factions 

together and avening a worst case scenario of an al1 out civil war. In defining the scope of 

its humanitarian mandate, the UN will necessanly confiont the problems of political 

institution building. Caution must, however, be exercised in terms of the unchecked use of 

Chapter W powers to cany out "peace building" operations.'12 Chapter VI1 should be used 

"%ee Dallmeyer, 'National Perspectives on International 1ntervention:From the Outside 
Looking In" in Daniel & Hayes eds., Bevond (London:Macmillan 
Press, 1 999,  20 at 33. 

'" As the Report of the Independent Working Group on the future of the UN aptly 
suggests: "[wlhen conditions change in a country after an initial UN force deployment, and 
proposals are made to augment the action originally mandated by the Secunty Council, 
Mernber States and their publics have a right to know what new operations they are being 
asked to support and what additional risks are entailed. Keeping the mandates distinct is also 
essential to protect UN personnel and the iniegrity of the mission .... When the Secunty 
Council adopts a resolution authonzing the use of military force of any kind, the resolution 
should clearly state whether that force will be used for peacekeeping, peace-enforcement 
under Article 40 of the Charter, or collective security under Article 42. It should be clearly 
provided that forces acting on behalf of the Council will not exceed the Council's mandate. 
In addition, any change in the original mandate rnust be approved by the Secunty Counci! 
and explaineci to the participating Member States". See Repon of the Independent Working 
Group on the Future of the United Nations, The United Nations in its Second Half-Centuq 
(New York:Ford Foundation, 1995) at 20-21. 

It should only be used in exceptional circumstances where the Security Council finds 
the situation so detenorated that it cannot wait for a peace agreement to be in place before 
taking action, or where the w h g  parties oppose an international presence but the Secunty 
Council decides that such action would constitute a threat to the peace. Han, "Building A 
Peace that Lasts: The United Nations and Post-Civil War Peace-Building" (1994) 26 New 
York Universitv Journal of International Law and Politics 837 at 868. 



to authorize "peace-building" missions ody as a last reson."' 

In sum, Somalia provides an example of Security Council authorization for collective 

humanitarian intervention, at least in situations where there is no functioning centrai 

government l d i g  to civil war in which massive human rights violations occur. Resolution 

794 was an explicit statement of the right of intervention in response to a hurnanitarian crisis. 

Setting aside the ultimate outcome of the Somalia operation, it represents the clearest 

articulation of the principle of humanitarian intervention. 

4. THE FORMER MJGOSLAVIA 

The intricate and complicated conflict in the former Yugoslavia"' created one of the 

most difficult dilemmas and a critical test case for the Western alliance and the UN in terms 

of international intervention and conflict resolution in the post-Cold War period. 

Yugoslavia was created around a Serbian nucleus during a series of wars in the 

l n  Domelly, for one, observes that international agencies have no special cornpetence in 
state-building, let alone nation-building. Such tasks, he argues, by their very nature rnust be 
lefl to local actors. International agencies may be able to engage in subsidizing start-up costs 
and the provision of limited sons of technical assistance. A functioning system of 
govemment, for him, must be estabiished and maintained by the people who will operate and 
live under it. This is the case if the international community wants that government to 
respect the human nghts of its citizens, othenvise the new government may become a 
potential cause of another humanitarian intervention. Do~ei iy,  "Human Rights, 
Humanitarian Crisis, and Humanitarian Intervention" (1993) XLVIlI International Journal 
607 at 639. 

"' The former federal Republic of Yugoslavia consisted of six republics, narnely 
Slovenia, Croatia, Serbia, Bosnia-Herzegovina, Montenegro, Macedonia and two 
autonomous regions - Kosovo and Vojvodina. See Weller, "The International Response to 
the Dissolution of the Socialist Federai Republic of Yugoslavia" (1 992) 86 Amencan Journal 
of International Law 569. 
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nineteenth and twentieth centuries as the Ottoman Empire gradually lost its grip on the 

Balkan temtones. 'lJ The strong leadership of Marshal Tito from the end of World War II 

held the state together and successfùlly contained ethnic tension during the Cold War. Upon 

Tito's death in 1980, cracks within the Yugoslav Republic began to emerge. The pst-Tito 

pend led to the rearrangement of the govemmental structure which was designed to balance 

competing ethnic groups and interests. This was done by rotating the Presidency among the 

six republics. One writer remarks that this arrangement in effect contained the seeds of its 

own destruction. "6 

Panly in response to increasing Serb nationalism and growing anticommunism, 

independence rnovements in Croatia and Slovenia gained momentum in the late 1980s.'~' 

M e r  the fa11 of the comrnunist govemment, the republics making up Yugoslavia foilowed 

the route towards secession. The Slovenian parliament declared it would no longer follow 

Federai legi~Iation,'~%d Croatia took similar steps toward greater politicai autonomy. 

Despite attempts at renegotiating the Federal constitution along loose codederal lines, the 

political, econornic and ethnic cracks between the various republics widened. On June 25, 

199 1, Slovenia and Croatia proclaimed their independence. They rejected what in their 

estimation was a situation of "economically stifiing, politically outdated, and 

'15 Su~ra, note 3 1 at 366. For an exposition of Yupslavia's troubled history see Steinberg, 
"International Involvement in the Yugoslavia Confiict" in Damrosch ed., ~ u q ,  note 59, 27. 

Il6 See Steinberg,w., at 31-32. 
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nationalistically divisive policies of Belg~ade"."~ The result was the outbreak of ~arfare.'~O 

Initial international response to the Yugoslav crisis came Rom the Conference on Security 

and Cooperation in Europe (CSCE), the European Union (EU) and the UN. In spite of 

opposition fiom the US, members of the EU granted recognition to both Slovenia and 

Croatia on January 15, 1992, under pressure fiom Germany. 

The outbreak of civil strife in Bosnia-Herzegovina was almost predictable and 

inevitable. Bosnia is ethnically mixed. "' As Aiija Izetbegovic remarks, the national groups 

were thoroughly mixed, "almost like the colon in a Jackson Pollack painting"."' The rights 

and interests of Bosnia's rnixed population had been protected under Tito's rule, which 

maintained their equality under the multi-national Yugoslav state. As the federation was 

disintegrating, this unstable ethnic rnix within Bosnia's borden could no longer be heid 

together. A referendum was held on February 29 and March 1, 1992, in which an 

ovenvhelmùig majority of voten favoured independence. The Serbian population boycotted 

Economides & Taylor, "Former Yugoslavia" in Mayall ed., The New lnterventionism 
1 99 1 - 1994: United Nations Exoerience in Cambodia. Former Yu~oslavia and Somalia 
(Carnbridge:Cambridge University Press, 1996) 59 at 62. 

On Iune 27, 199 1, the predominantly Serbian Yugoslav National A m y  (JNA) 
attempted to seize control of Slovenia's international borders. This attempt was resisted by 
the Slovenes, with a consequent withdrawai of the JNA. By July, warfare had erupted 
between the Croatian armed forces and the INA. This fighting arose because the 12% 
Serbian rninority in Croatia was determined not to relinquish its links with Serbia. Thus, it 
appeared the JNA was an instrument of Serbian policy. m. 

12' In 199 1, Bosnia's population was estimated at 4,364,00 - of which 43 3% were 
Muslims, 31.3% Serb, and 17.2% Croat. See Rubenstein, "Silent Partners in Ethnie 
C1eansing:The UN, The EC, and NATO" (1993)3:2 In Depth - A Journal for Values and 
Public Polic~ 35 at 37. 

'" Quoted in M., at 56, footnote 3. 
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and rejected the result of this referendum. Nevertheless, the government of Sosnia declared 

independence on March 3, 1992. The signs of violence were clearly written on the wall in 

the afiernlath of this dedaration. The chances of violence were arnplified by the EC's 

recognition of Bosnia-HerregoWia, a situation which the Serbs were not prepared to 

tolerate.lu Rebel Bosnian Serb forces began engaging in violent activity aimed at toppling 

the government. The chaos and ethnic stnfe that followed resulted in widespread and 

massive human rights violations in which al1 sides to the conflict were involved. In an effort 

to preserve their hegemony and capture more temtory for a greater Serbian state, the Serbs 

engaged in the practice of "ethnic cleansing" involving a program of genocide and forced 

evacuation~.'~ Hundreds of thousands of people were killed and close to two million people 

were displaced fiorn their homes and becarne refugees as a result of this practice. The 

atrocities that were reponediy committed were cornpared by some CO the sevenry and extent 

of those committed by the Nazis during Worid War II. '*' 
As noted exlier, this intncate codict meant the international community had to deal 

with more interlocutors. These not only included the authonties in Serbia but also the Serb 

Republic of Krajina; Croatian authonties in Croatia, the Croatian military and militias in 

Bosnia and Herzegovina;the Bosnian govemment and Bosnian Serb authonties in the self- 

declared Republic of Serbska, and the splinter Muslim faction in the autonomous zone of 

- -- - 

lu Supra, note 123. 

124 See Kinzer, "Serbian Forces Surround a City in a Muslim Enclave in Bosnia" New 
York Times, Aupst 10, 1992, at Al .  

"' See supra, note 3 1 at 366, and the sources cited in footnote 180 
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Western Bosnia (Biha~)."~ 

Given the complexity of the Yugoslav crisis it was no surprise that the international 

cornrnunity was cautious in its reaction and showed a reluctance to intemene. It was in this 

context that the international cornrnunity became involved initially through the CSCE, then 

the EC, and the UN. The EC, seized with the siîuation, tried to mediate the conflict which 

member governments saw as a European issue.'27 M e r  attempts to arrange a series of 

ceasefires and bring about a peacefùl resolution of the codict had failed,"' Austria, 

" Mina, Clark Cohen et al., Humanitanan Action in the Former Yugoslavia: The UN'S 
Rote 1 99 1 - 1993, Occasional Paper # 18 (Providence: Watson Institute for Intemational 
Studies, 1994) at 3. 

'" Lord Owen for example informeci a British Parliamentary cornmittee thus:"[a]t the start 
of aii this the United States did not want to be involved in Yugoslavia and the Europeans did 
not want them to be involved if tnith be told. The European Cornmunity were very happy 
this should be a European event to the extent of us developing Our peacekeeping operation 
and we were not too keen to involve the UN". Lord Owen, Testimony before the Foreign 
M ' r s  Cornmittee of the House of Cornrnons of the United Kingdom, 10 December 1992, 
108. Quoted in Keating & Gamrner, "The 'New Look' in Canada's Foreign Policy" (1993) 
XLVIII International Journal 720 at 729-730. 

12' The Vance-Owen plan, for example, did not meet the minimum conditions for the 
achievement of a stable peace because it aimed at preservation of a multi-ethnic state, not 
ethnic separation. Each of the ten Cantons under the plan would have contained large 
minorities. Some of the Cantons would have included enclaves totally surrounded by an 
opposing ethnic group. The later 1994 Contact Group proposal to divide Bosnia 5 1% -49% 
between a Muslim-Croat federation and the Bosnian Serbs would have been better, but 
incorporated senous instabilities such as the isolated Muslim enclaves of Zepa, Sreberenica, 
and Gorazde, two of which were later overrun with great loss of life. See Kaufinam, 
"Possible and Impossible Solutions to Ethnic Civil Wars" (1996) 20:4 International Security 
136 at 164.For a more detailed analysis of the CSCE and EC response in negotiating a 
political settlement to the Yugoslav conflict see for example Gow & Freedrnan, 
"Intervention in a Fragmenting State:The Case of Yugoslavia" in Rodley ed., suDra note 47 
at 93-13 1; suDra, note 114 at 570-575. 



Canada, Hungary, and particularly Yugo~lavia '~~ and other countnes requested the Security 

Council to become involved by sending peacekeeping forces and imposing a mandatory oil 

embargo on Yugoslavia. 

The Security Council finally considered taking some form of action. In its initial 

meeting on September 25, 1991, the Yugoslav delegate pointed out that "Yugoslavia cm no 

longer be simply repaired. It should be re-defined"?" India argued that consent rnanifested 

in a f o d  request by Yugoslavia would be needed for the Council to consider intervention. 

China and Zimbabwe reminded members of the significance of nonintervention in the 

intenial affairs of other states."' Yemen cautioned that in future the Secunty Council would 

encounter similar situations requiring creative approache~."~ Zaire viewed the conflict as 

M'.id war~.133 Russia stressed the "significance of a political settlement, not oniy for inter- 

governrnental codicts, but also for intra-State conBicts". . . .show[ing] how dangerous the 

growth of separatism and national extremisrn [is], not only for each individual country but 

for entire reg ion^".'^' Bntain affirmed "the strong international dimension" of the contlict. 

while the US. referred to the danger of escalation and the "dangerous impact on 

'"The Yugoslav request stated the federal presidency's backing for a meeting especially 
when it seemed some members of the Security Council were going to raise objections under 
Article 2(7) of the Charter. Su~ra. note 1 14 at 577-578. 

'j3 - Ibid., at 579. 
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Yugoslavia's neighbours, who face refugee flows, energy shonfalls and the threat of a 

spillover of fighting" as a rnatter of prirnary ~oncern.'~' 

In response to these concerns, Resolution 713 was unanimously passed. The initial 

mandate of the UN expressed concern that the continuation of the war constituted a threat 

to international peace and secunty. Acting under Chapter WI of the Charter, it decided that 

al1 states implement a general and complete embargo on al1 deliveries of weapons and 

military equiprnent. Following fiom that the Council also adopted Resolution 743 on 

Februas, 21, 1992 which established the United Nations Protection Force (UNPROFOR). 

This force was created foUowing the Secretary-General's recommendation that in the contes 

of the ceasefire then in effect, such a force could become successful in consolidating the 

ceasefire and facilitating negotiation of a comprehensive ~ett1ernent.l~~ As noted earlier. 

recognition of Bosnia-Herzegovina by the EC intensified the violence in that republic in the 

spring of 1992. As large portions of territory came under the control of The INA and Serbian 

d t i a s ,  reports of atrocities being committed began surfacing. Secunty Council Resolution 

752 was adopted calling for, among other things, both parties to stop fighting and to respect 

the temtoriai integrity of each republic. Resolution 757 came &er that, calling for economic 

sanctions against Serbia for its continued and egregious human rights violations. 

The Security Council's contemplation of employing coercive measures came in the 

sumrner of 1992. On Augua 13, 1992, the Secunty Council passed Resolution 770. Acting 

under Chapter W, the Council called upon states "to take nationally or through regional 

'3 - lbid. 

'" s u ~ r a ,  note 1 19 at 66. 



agencies or arrangements al1 measures necessary to facilitate in coordination with the 

United Nations the delivery.. .of humanitarian assistance . ..in.. .Bosnia and Herzegovina" . 

While it recognized that the situation in Bosnia constituted a "threat to international peace 

and security", it was also "deeply concemed" by the "reports of abuses against civiiians 

impriçoned in camps, prisons and detention centres" which had so shocked the international 

community that it referred to the use of al1 necessary measures to have them closed. This 

resolution fùrther expandeci the mandate of UNPROFOR to deliver humanitarian assistance, 

and in perfomiing this task to use "al1 measures necessary"."' To this end, several thousand 

UN peacekeepers were put on the ground to protect humanitarian convoys with totally 

inadequate military back-up. These forces relied almost entirely on negotiations to get 

humanitarian assistance to where it was needed the most, which frequently resulted in delays 

and disruptions. Added to this was the fact the UN and NGO officials were not immune from 

attack. 

Faced with the failure of several attempts at protecting the Bosnian muslims, the 

Security Council passed Resolution 781 which directed the imposition of a "no-fly" zone 

over Bosnia to prevent Serbian attacks frorn hindenng the delivery of humanitarian relief 

supplies. Not ody were the Bosnian Muslims wlnerable to Serb attacks in the UN declared 

safe zones; even UN peacekeepers and humanitarian aid workers became hostages to the 

whims of local combatants. One commentator remarks that the Bosnian Serbs in those 

13' UNPROFOR il's mandate according to the UN Secretary-Generai was to "support 
üNHCR's effons to deliver humanitarian relief throughout Bosnia and Herzegovina, and in 
panicular to provide protection, at the LJNHCR's request, where and when UNHCR 
considered such protection necessary". Quoted in M., at 68. 
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circumstances viewed the UN Resolutions as attempts by the US and EC to give the 

appearance of protecting the Muslims while doing nothing. 13' As it became clear that the so- 

called UN designated "safe zones" were anything but safe and enforcement action proved 

difficult, the Security Council, under Resolution 8 16, authonzed member states to "take ail 

necessary measures in the airspace of the Republic of Bosnia and Herzegovina in the event 

of further violations to ensure cornpliance with the ban on flights". Unlike disagreements 

regarding the interpretation of resolutions concemine Iraq, the Security Council this time 

specifically approved the enforcernent by NATO fighter planes. Acting under authonty of 

these Resolutions, NATO fighter planes embarked on a senes of bombing campaigns against 

Bosnian Serb positions that violated the "safe havens" designated by the LJN to deter further 

anacks. NATO's use of force may have ended the commission of funher atrocities in Bosnia 

and facilitated more realistic proposais towards ending the war. In December 1995, the 

warring parties started negotiations designed to bring the war in Bosnia to an end. The 

initiailing of the agreements known as the Dayton Peace Accord in November 1995 

culminated in a peace seulement signed in Paris on December 14, 1995. '" 

138 Darnton, "Serbs Feel Invincible" New York Times, June 5 1993, cited in au~rq ,  note 
121 at 41. 

j3' The Dayton Accord consists of a set of international treaties, viz:the General 
Framework Agreement for Peace in Bosnia and Herzegovina, twelve Annexes (each 
constituting an international treaty) and the Agreement on Initialling, which deals with the 
modalities of conclusion and entry into force of the other agreements. Most of the General 
Framework Agreement, concluded by the Republic of Bosnia and Herzegovina, the Republic 
of Croatia and the Federal Republic of Yugoslavia, obliges the parties to "respect and 
prornote fuifilment" of each annexed agreement. This amexed Agreements set fonh 
conditions for peace in Bosnia and Herzegovina and are concluded mainly by Bosnia and 
Herzegovina and the two entities directly involved in the codict (which are not parties to 
the General Framework Agreement) Le. the Republika Srpska and the Federation of Bosnia 



174 

The Dayton Agreement, despite paying lip s e ~ c e  to a unitary Bosnia, ratifies and 

seeks to strengthen existing temtorial divisions. It gives grounds for qualified hope for a 

stable, relatively peacehl Bosnia. It requires the withdrawal of al1 Bosnian Serb forces from 

the Sarajevo suburbs as well as 60m a comdor stretching from Sarajevo to Gorazde, and 

assigns these areas to the Bosnian goverment. It also establishes a NATO-led 

implementation Force for Bosnia (EOR) to oversee the implernentation of the military part 

of the Peace Plan.'" Recently, the US Special Envoy Richard Holbrooke has returned to 

Bosnia in a bid to break the stalemate in the accord's implementation, and issued a warnins 

to the effect that if the regionai leaders faii to deliver on their commitments, penalties will 

be imposed. The Croatian President and the Bosnian Muslim leader have jointly issued 

statements promising to halt recent ethnic violence, to acknowledge the right of refugees to 

retum to their homes, and to see to it that Croatian war crimes suspects are surrendered for 

tnal by the international war crimes tribunal in the Hague. The US wants to see the Dayton 

accord in force and working before the NATO-led implernentation force pulls out next year, 

and Herzegovina. The General Frarnework Agreement thus guarantees the implementation 
of the annexed agreements from both political and jundical viewpoints. See Gaeta, "The 
Dayton Peace Agreements and International Law" (1996) 7:2 European Journal of 
International Law 147. See also, "The Generai Framework Agreement for Peace in Bosnia 
and Herzegovina" reproduced in (1 996) XLVII Review of international Anairs 1-36. For a 
detailed analysis of the human nghts guarantees under the Dayton Peace Accord and their 
implementation see for example, Sloan, "The Dayton Peace Agreement:Human Rights 
Guarantees and their hplementation (1996) 7:2 Euroctean Journal of International Law 207. 

la0 For a brief review of NATO's role under the Peace Plan see for example, Solana, 
"NATO's Role in Bosnia" (1996) Apnl 15, ReMew of International AfFairs 1-3. See dso, 
Talamanca, "The Role of NATO in the Peace Agreement for Bosnia and HerzeçoMna" 
(1996) 7 2  Euro~ean Journal of htemational Law 164. 
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and is mistrated with the lack of progress so far. "' 
The war in the former Yugoslavia raised particularly difficult questions and 

dilemmas for the international comrnunity on the issue of intervention in its moral, legal and 

practical dimensions. Moraily, there was a sense of revulsion occasioned by atrocities 

committed in the course of the confiict as images of emaciated prisoners held in Serb- 

controlled concentration camps, the shelling of cities with women and children dying or 

wounded with no food or medical supplies, and accounts of murders and rape filled 

television screens around the world. In those circumstances, international public opinion 

certauily favoured taking action to redress this abhorrent state of flairs. Some critics argue 

that foreign policy or international response should not be driven by emotional reactions 

fostered by the media. In line with this mode of thinking, hesitation characterised 

involvement in the YugoslaMan civil war in its early stages as Western govemments 

believed military intervention in Bosnia would pose unacceptable nsks to the lives of 

soldiers committed to such an endeavour, and that intervention would not end the fightinç. 

Indeed, some policymakers in the US, for example, argued against the commission of ground 

troops in Bosnia for fear of becoming bogged down in a quagmire, and of sus tain in^ 

casualties of major proportionslq - an enterprise that would have in the end been difficult 

"' New York Times, August 7,1997 at A3. 

ld2  There is a Mew current in American rnilitary circles termed the "Powell Doctrine" 
which suggests US intervention should only be undertaken iE and only if, success can be 
achieved decisively and with minimal losses through the employment of ovenvhelming 
force. This thinking poses problems for American military intervention, even if it is solely 
for humanitarian purposes. See Krauthammer, "Drawing the Line at Genocide" J& 
Washingon Post, December 11, 1992. Quoted in Lewy, "The Case for Humanitanan 
intervention" (1993) Fall Orbis 62 1 at 623. In 1992, for instance, Lieutenant-General Barry 
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to juçt& to the* domestic constituents. The Somalia syndrome reinforced this view, and led 

to a cautionary approach. Yet the unwillingness and inability to act in the early stages of the 

confiict had a cnppling effect on the UN and put its credibility at stake. Resolution 770, for 

exarnple, promised more than member governrnents were willing to do. "Al1 measures 

necessary" were never taken to ensure that humanitarian aid was delivered. In the words of 

Higgins: "we have chosen to respond to major unlawful violence not by stopping that 

violence, but by trying to provide relief to the suffenng. But our choice of policy allows the 

suffering to continue". 

The provision of humanitarian assistance surely aileviated human suffenng and saved 

lives. Under the protection of UNPROFOR much needed relief supplies were brought to 

alleviate the hardships endured by besieged comrnunities. But this provision of humanitarian 

relief also had serious military and political consequences. Some Bosnian Muslims, for 

instance, considered the delivery of inadequate relief as rnerely sustaining them until they 

could be killed by the Serbs. W R O F O R  was powerless in protecting the inhabitants of 

Sarajevo who constantly came under shelling and sniper fire; the declaration of "sde 

havens" meant nothing as Serb gunners pounded those enclaves; agencies like the UNHCR 

McCaffrey, representing the Joint Chiefs of Staff, told the U.S Congress that between 60,000 
and 120,000 soldiers would be needed just to ensure the delivery of relief supplies, and 
pointed out that as many as 400,000 troops would be needed to implement a ceasefire. 
Similarly, General Lewis Mackenzie of Canada cautioned the US Senate that "if lylou get 
involved with the delivery of humanitarian aid, you'll have Americans killed" Gordon, 
"Confiict in the Balkans:60,000 Needed for Bosnia, A U.S. General Estimates" New York 
Times, Augua 12, 1992, at A8. Cited in Eisner, "Humanitarian Intervention in the Post-Cold 
War Era" ( 1  993) 1 1 Boston Universitv International Law Journal 195 at 21 9. 

"' Higgins, "The New United Nations and Former Yugoslavia" (1993) 69 international 
Affairs at 469. 
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were compelled to escort refbgees from Serb-held areas. The UN was seen by many of the 

war victirns as accomplices to the atrocities that had been committed. 

The Security Council, as noted earlier, gave UNPROFOR a humanitarian mandate 

without the necessary military backup given the situation on the ground. Although 

Resolution 776 authorised üNPROFOR to support UNHCR efforts in the delivery of 

humanitanan aid, UNPROFOR'S use offorce was deemed politically undesirable, due to the 

increased risk of troop casualties. Moreover, the unwillingness to use force in delivering 

humanitarian assistance may be partly Mewed as the desire to remain neutral or impartial. 

Indeed the very deployment of a LTN force on the ground gave Western govemments a 

justification for not undertaking air strikes for fear of hitting their own troops or tuming 

them into Serb hostages. As the former UN under-secretary general for peacekeeping 

operations, Kofi Annan, admits, "[tlhe reaiity is there are situations when you cannot assist 

people unless you are prepared to take certain [military] measures" . 'a The UN humanitarian 

assistance program was used as an excuse for the lack of military intervention. Weiss argues 

that humanitarian assistance combiaed with inadequate military force was a "powerful 

diversion" aibstituting for more creative military strategies to end the war.'" Taking action 

in providing inadequate military suppon for the deliverv of humanitanan assistance io 

people in need, while neglecting responsibility for protecting those same people against 

murder, ethnic cleansing and rape, led to a deep moral crisis in the ü N ' s  humanitarian 

Quoted in Weiss, "UN Responses in the Former Yugoslavia: Moral and Operational 
Choices" (1994) 8 Ethics and International AiTair~ 1 at 6. 

'" Su~ra ,  note 105 at 166. See dso, Robens, s u q ,  note 37 at 443. 
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The Secunty Council Resolutions discussed earlier provided legal justification for 

humanitarian intervention in the former Yugoslavia. Resolution 770, arnong others, 

authorized the use of force by states to ensure the delivery of humanitarian assistance. While 

the Council recognized that the situation in Bosnia constituted a threat to international peace 

and seainty, it also made references to the egregious human nghts violations that were going 

O in which civilians were subjected to murciers, ethnic cleansing, and rapes. In the debates 

preceding the passage of Resolution 770, even delegates who were skeptical about 

authorizing individuai states to act as opposed to a collective UN intervention conceded that 

the situation in the former Yugoslavia called for the use of force. India for example referred 

to the desperate plight of the civilian population which demanded urgent response not 

excluding the use of force. The Indian representative stated that India was 

not opposed to the concept of the use of force in the present situation ... We 
have no doubt whatever that the cnticai and desperate piight of the 
population demands urgent and effective reponse on the part of the 
international cornmunity and that such a response cannot and must not 

'" Robert Jackson observes with regard to interpreting the international response that 
"[tlhe ... involvement in Bosnia did not indicate moral indifference or a lack of humanitarian 
concern on the part of those leaders of states who were in a position to do something. Nor 
did it indicate the easiest choice in the circumstances - that would have been to wash their 
hands of Bosnia and do nothing at dl. It indicated anguish and hstration conceming what, 
ifanything, could be done about the human suffenng the codict was causing". He goes on 
to maintain that "[i)t also reflected an absence of confidence that arrned intervention could 
successnilly deal with the problem; indeed, the main Western military powers feared that it 
would cause an even greater loss of life to the civilian population of Bosnia and to their own 
forces. Concemed about the humanitarian problem but womed about the safety of their own 
people, those leaders followed what they evidently believed was the oniy responsible course 
of action open to them at the time". Jackson, "Amed Humanitarianism" (1993) XLWII 
International Journal 579 at 603. 



exclude the use of f~rce.~" 

The delegate fmm Zimbabwe noted the "pain and agony of fiatricida1 carnage that has 

accompanied the disintegration of what used to be the Socialist Federal Republic of 

Yugoslavia". He continued:" Zimbabwe bas consistently supported efforts wit hin the Security 

Council that we believed had a chance of assisting to bnng about peace and stability ...Y 

Thus, "Zimbabwe is of the view that any necessary measures taken or arrangements made 

to deal with this crisis have to be undertaken as a collective enforcement measure. ..". The 

representative corn Ecuador maintained "the international community cannot be insensitive 

to the suffering of defenceless human beings ...[ alccordingly the States that answer the 

Council's cd1 will be authorized to use every means necessary to achieve the specific aim 

in question because of the exceptionally urgent circumstances that prevail in Bosnia and 

Herzego~ina"."~ The debates show a strong endorsement for the doctrine of humanitarian 

intervention. 

The intervention by NATO forces is partly explicable in the sense of it having a 

humanitarian dimension. It was an action undertaken punuant to authonration from the UN 

with the aim of ending the abhorrent human rights situation as a result of the conflict."19 

'." See Provisional Verbatim Record of the Three Thousand One Hundred and Sixth 
Meeting, U.N. SCOR 47th Sess., plen.mtg., at 9-17. U.N.Doc. W V . 3  106 (1992). 

'" See, W., at 9-10, 14-16. 

ld9 See for example, Provisional Verbatim Record of the Three Thousand One Hundred 
md Nhety-First Meeîin~ U.N. SCOR 48th Sess., plen.mtg. at 19-2 1, U.N. Doc.SPV.3 19 1 
(1993) refemng to statements by delegates such as the US (pointing to the international 
community resolve to enforce Security Council resolutions against those who commit 
unspeakable violations of human rights), France (cornmenting on the use of force to enforce 
the no-fly zones), Cape Verde (maintainhg that the Security Council must use its authority 
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Aithough initial üN authorization was limited to the use of air power to securing delivery 

of humanit man assistance and enforcement of the "no-fly " zones, those limited purposes 

were exceeded in some instances. NATO, for example, responded by taking strong action 

against the Bosnian Serb bombing of a Sarajevo market in which 37 people were killed.'5u 

Situations of this kind, though, depict the difficulties involved in the insistence upon the 

neutrality of humanitarian interventions. Two kinds of problems are encountered here.15' 

One is the temtoriai issue involving the merits of the dispute, clairns put forward by the 

various parties, questions relating to who has the nght to which part of the territory, and 

whether secession is justified, etc. These are hard cases about which any intervenor must 

strive to be impartial. The second situation involves human rights abuses, and violations of 

intemationai humanitarian Iaw generally. Neutrality or impartiality will not be the issue here 

as intervention must target the perpetrators, and compel them to put a stop to those practices. 

If both sides to the conflict are guilty. then it is incumbent to stop them.'" The traditional 

UN peacekeeping approach and its insistence upon neutrality and impartiality between the 

perpetrators and their victims has come under a lot of criticisrn. In Bosnia, the circumstances 

of the war were such that the intervenors had to ignore directives on impaniality and take 

sides in support of the vidms. Such an action, however, need not prejudge the ments of the 

to put a stop to the tragedy of the Bosnian people) and Pakistan (citing the abhorrent 
campaign of "ethnic cleansing". Cited in  SUD^^ note 3 1 at 368. 
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dispute. '" 
UN involvement in the Former Yugoslavian conflict could be justified on three 

grounds. First, there wds the refugee situation. The impact of massive exodus of refugees 

across borders was evident. More than 500,000 Yugoslav refugees fled into other European 

countries. Bosnian Serbs and Croats were resettled in Serbia white temporary sanctuary was 

found for hundreds of thousands of Bosnian Muslims and Croats who were displaced as a 

result of the ~onflict.'~' 

Second, the humanitarian situation resulting from the war was equally severe. The - 
Bosnian Serb military strategy which centred on attacking Muslim communities 

consequently left large segments of the civilian population berefl of essential supplies of 

food, medicine, power, and water. These disruptions carried with them starvation, exposure 

to the natural elements of the weather and disease. Humanitarian concems were thus 

significant and fell within the mandate of the üN Secunty Council. 

Third, human rights violations perpetrated especially by the Bosnian Serbs for 

instance, mistreatment of Muslims held in concentration camps and widespread rape of 

Muslim women shocked the international cornrnunity. The human rights situation by itself 

provided the necessary justification for involvement by the CSCE as evidenced in the 

Moscow Declaration of October 1991 .15' In the Moscow Declaration, leaders of the CSCE 

154 Steinberg, "International Involvement in the Yugoslavian Contlict" in Damrosch ed., 

SUD, note 59, at 53. 

"' Conference on Secunty and Cooperation in Europe, "Document of the Moscow 
Meeting on the Human Dimension", October 3, 1991. (1991) 30 International Leeal 
Materials 1670. 



182 

suggested their preparedness regarding intervention to enforce a rnember-state's obligation 

to respect hurnan rights. The least that can be done in that regard will be to send rapporteurs 

without the target state's consent. The CSCE proceeded cautiously regarding the former 

Yugoslavia, following the EC's and the UN'S lead, thougb by mid 1992 it had sent human 

nghts monitors into Serbian areas. l M  

In sum, the situation in the former Yugoslavia showed the Security Council's 

preparedness, at least in principle, to authorize the use of force for humanitarian reasons. 

Humanitarian concerns cenainly played a prominent role in the international response to the 

confiict. 

5. RWANDA 

The civil war and the consequent series of massacres that followed in the wake of the 

death of Rwanda's President, Juvenal Habyarimana, on April6, 1994, have been descnbed 

by most commentators as constituting genocide."' Rwanda is not a simple case of tribal or 

ethnic conflict as has been presented by some observers. The root causes of the civil war are 

'%  SUD^, note 154 at 53-54. 

'" The conventional sense of the word genocide indicates a human community based on 
ethnic, national, or religious ties is singled out for extermination. The Convention on the 
Prevention and Punishment of the Crime of Genocide, 1948, defines genocide as "acts 
committed with intent to destroy, in whole or in part, a national, ethnical, racial or religious 
group, such as: 
a) Killing members of the group; 
b) Causing serious bodily or mental h m  to members of the group; 
c) Deiiberately Uitlicting on the group conditions of life calculated to bnng about its physical 
destruction in whole or in part; 
d) Imposing measures intended to prevent binhs within the group; 
e) Forcibly transfemng children of the group to another group". 



traceable to the impact of Belgian colonisation on Hutu-Tutsi relations in Rwanda, and to 

political manipulation of that cleavage by Belgian and Rwandan elites in competition in the 

period preceding Belgian decol~nisation.'~' As the Report by Afncan Rights notes, 

Hutus and Tutsis existed a century ago, but the two categories were defined 
in very different tenns in those days. They were far less mutually hostile. 
Colonial rule and its attendant racial ideology, followed by independent 
governrnents committed to Hutu supremacy and intermittent inter-communal 
violence, have dramaticaily altered the nature of the Hutu-Tutsi problem, and 
made the divide between the two far sharper and more violent. In shon, the 
political manipulation of ethnicity is the main culprit for today's ethnic 
problem. 15' 

Hutus and Tutsis did not have a mutual ancestral hatred for each other. The ethnic divide is 

attributable to the political and social reorganisation that was largely the infiuence of 

co~onialism.~' Throughout the penod of colonial rule, support vacillated between the two 

groups. The intention of the colonial powers was to "divide and nile" - a strategy that 

basicdy changed the nature of the relationships between the two groups. Colonial Rwanda 

thus contributed to the character of Rwandan society. 16' 

'" See Jones, "Intervention W~thout BordersHumanitarian Intervention in Rwanda, 1990- 
1994" (1 995) 24:2 Millennium:loumal of International Studies 225 at 226;Destexhe,"The 
Third Genocide" (1994-95) 97 Foreign Policy 3 at 5-6. For detailed studies of the 
background to the codict see for example, Newbury, The Cohesion of 
@pression:Clientship and Ethnicity in Rwanda 1860- 1960 (New York,NY:Columbia 
University Press, 1988); Prunier, The Rwandese Crisis ( 1959- 19941: From Cultural 
Mgholow to Genocide (London: C. Hurn & Co., 1995);O'Hailoran, Humanitarian 
Intervention and the Genocide in Rwanda, (London: Institute for the Study of Codict & 
Tenorism, 1995). 

lS9 African Rights, Rwanda:Death.Despair and Defiance (London:African Rights 
Publications, 1994) at iii. 

160 OWalloran, ppra ,  note 158 at 3. 

Destexhe, supra, note 158 at 6. 
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Upon attainment of independence from Belgium in 1962, violent political 

cornpetition and clashes resulted in the deaths of thousands of the Tutsi rninonty, and forcing 

another tens of thousands to seek refuge in Burundi, Taruania and Uganda. In 1973, 

Habyarimana seized power in a military coup, establishing the National Revolutionary 

Movement for Development (MRND). Since then, Rwanda becarne a one-party state with 

the "Tutsi factor" mainiy absent in Rwandese politics. Habyanmana put in place a system 

of ethnic quotas for jobs and educational opportunities. Power was mainly concentrated in 

a minority of northem Hutus.'" Response to intemal and extemal pressures led to opening 

up of the political system and the formation of other parties in June 1991 .'" 
In October 1990, the Rwandan Patriotic Front (RPF), which was made up of Tutsi 

exiles who had sought refuge in neighbouring countries after the majority Hutu ovenhrew 

the rule of the minority Tutsi following independence, initiated a military offensive into 

Rwanda from Uganda. For the next three years, a low intensity civil conflia was waged 

between the Rwandan government and the RPF. The RPF demands included the return of 

al1 Rwandan refbgees and the formation of a govemment that would promote ethnic 

reconciliation. The RPF achieved lirnited success. The Rwandan government began a 

security crackdown. Around this time, the international community started protesting human 

nghts violations in Rwanda and threatening Kigali with sanctions. 

Pressure from the international community resulted in the signing of the Arusha 

16' Jones, supra, note 158 at 227. 

S y r a ,  note 159 at iv. 



Accords in August 1993 between Habyarimana and the RPF.'" This agreement offered the 

prospect for peace, democracy and national reconciliation. Yet it also encountered nrong 

opposition from Hutu extrernists who feared an end to their hitheno privileged status in 

Rwandan society. These extremists were bent on derailing implementation of the Amsha 

Accords and its supporters including moderates within the Rwandan govemment. 

With the peace plan in jeopardy, on April6, 1994, President Habyarimana and the 

President of Burundi died in a plane crash caused by the firing of rockets at Kigali airpon.16' 

This incident not only renewed the civil conflict with the RPF but led to the creation of a 

poiiticai vacuum in which Rwandan govemment forces, the Presidential Guard, and the Hutu 

youth militias (the interahamwe and the impuzamugbmi) engaged in killing Tutsis and 

moderate Hutu leaders. The wave of terror unleashed resulted in the most brutal and 

systematic slaughter of civilians ever witnessed on the African continent.'" In the wake of 

this tragedy, the RPF launched a fiesh offensive from Uganda. It finally defeated the 

rernnants of the Hutu-dominated govenunent forces in July 1994, and unilaterally declared 

a ceasefire. 

The Accords dealt with wme of the most imponant issues underlying the codict such 
as the retum of Rwandan refugees and resettlement of displaced people, power sharing, and 
integration of the armed forces. This UN-brokered peace had an implementation program 
that called for the deployment of what became known as the United Nations Assistance 
Mission for Rwanda (CTNAMIR 1), to guarantee peace and the transition to democracy; 
creation of a transitional govemment involving the parties in power, the opposition pmies 
and the RPF; and, the holding of multi-party elections no later than 1995. See suDra, note 
159 at 32-33. 

16' Although the source of the attack has not been determined, Hutu extremists are 
suspected of being responsible for the attack. The Rwandan rnilitary, however laid, the 
blame on the doorstep of the Tutsi. S u ~ r a ,  note 3 1 at 362. 

'66 Supra, note 83 at 155 
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Although about 2,700 troops constituting UNAMIR had maintained a presence in 

Rwanda at the time to oversee implernentation of the Arusha Accords, they were powerless 

in stopping the massacres. The Rwandan Prime Minister, members of her govemrnent, dong 

with Belgian UN guards assigned to protect her, were bnitally killed. Belgium withdrew its 

military contingent s e ~ n g  with UNAMlR following this incident, and urged the Security 

Council to withdraw continuation of the UNAMIR operation given the circumstances of 

chaos and mayhem in the co~ntry.'~' It is estimated that up to one million Rwandans were 

killed. Furthemore, an estimated 1.3 million fied to neighbouring countnes with a further 

2.2 million people intemally displaced. In a nutshell, over half Rwanda's total population 

estimated at 8.1 rniliion before the genocide, has either been killed, annihilated by epidemics, 

or intemally displaced as a result of the civil war.'" 

Despite the humanitaian crisis of aimost unprecedented magnitude engendered by 

the civil conflict, the initial international response was less than ent husiastic. The initial 

Security Council reaction was to pass Resolution 912 on April 21, 1994, reducing the 

nurnber of UNAMIR troops to 270 in order to prevent sustaining more casualties, and in the 

hope that the violence would end?' The situation, however, continued to detenorate. On 

May 13, 1994, the UN Secretary General, in his report to the Security Council, stated: 

'" HindeU, "An Interventionist Manifesto" (1996) XII:? International Secunty 23 at 28- 
29. 

16' Martin, International Solidaritv and Coooeration in Assistance to AFrican 
Refueees:Burden-SharinP or Burden-Shiftinq (Paper presented at the Eighth Annual 
Meeting, Acadernic Council on the United Nations System, New York, 19-21 June 1995) 
at 14-15 

169 Supra, note 3 1 at 363. 



[t]he world comunity has witnessed with horror and disbelief the slaughter 
and suffering of 'innocent civilians in Rwanda. While the chances for a lasting 
peace are fundarnentdly in the hands of the political and rnilitary leaders of 
the country, the international cornmunity cannot ignore the atrocious effects 
of this confiict on innocent civilians. 170 

He urged the Secunty Council for a reexamination of Resolution 9 12 and a reconsideration 

of appropriate action to end the massacres. The Security Council appeared to adjust to the 

reality of what was going on in Rwanda. On May 17, 1994, the Security Council 

unanimously passed Resolution 9 18, increasing the strength of UNAMIR to 5,500 troops. 

The Resolution called for an expanded mandate for WAMIR which included protection of 

disptaced persons, refugees and civilians. It also calfed for the creation and maintenance of 

secure humanitarian areas, and the provision of suppon for humanitarian relief operations. 

However, these troops were not deployed at the time, the reason being that member states 

made no cornmitments to provide the requisite number of troops for such an undertaking. 

The delay by member states meant little or no international action taken that rnight have 

prevented or reduced the enomiity of the refbgee situation. As Roben Oakley observed "[ait 

a minimum, an earlier response would have had many more relief workers and supplies on 

the ground to start work at once rather than after death and debilitation fi-om disease and 

hunger had taken such a heavy t~l l" . '~ '  With media coverage of the escalating outrage, the 

international community began to take action in what rnight be characterized as a typical 

case of "too little, too late".lR 

UN Doc.S/1994/565, 13 May 1994. 

"' Oakley, "A Slow Response on Rwanda", The Washingon Post, 27 July 1994, at A27. 
Quoted in 3um-a note 168 at 15. 



Given the absence of multilateral action, France unilaterally undertook a UN- 

authorised intervention in Rwanda. "Operation Turquoise" began on June 22. 1994. and by 

July 2, the French concluded that the most that could be accomplished was the setting up of 

a sec~rity zone in southwestern R ~ a n d a . " ~  Having fulfilled its duty f ie r  two months, and 

rejecting appeals to prolong its mission, French forces withdrew, handing over control of the 

security zone to a UN peacekeeping force composed prirnarily of Afncan units. Giving 

reasons for the intewention France stressed the stnctly humanitanan nature of the operation. 

At the Security Council, France rnaintained the aim of its 

initiative is exclusively humanitarian:the initiative is motivated by the plight 
of the people, in the face of which, we believe, the international community 
cannot and mua not remain passive. It will not be the mission of Our soldiers 
in Rwanda to interpose themselves between the warring parties, still less to 
influence in any way the military and political situation. Our objective is 
simp1e:to rescue endangered civilians and put an end to the massacres, and 
to do so in an impartial rnanner.'7' 

Also, the French Prime Minister argued that France was under an obligation to end "one of 

the most unbearable tragedies in recent hi~tory"."~ Similady, the French Defence Wnister 

emphasised that France was not in Rwanda for a national French action. It intervened to 

'" Some 3,000 French troops were involved in the operation and close to 1.5 to 2 million 
people ended up in the security zone. 

'" U.N. SCOR 49th Sess., 3392d., at 5-6, U.N. Doc.SPV.3 392 (1994). 

17' Nundy, "Balladur Takes a Moral Stance on Intervention" The Independent, 23 June 
1994. He had earlier stated five criteria that would form the basis for French action:the 
operation must have LM authorization and the support of other countries; al1 operations 
should be limited to humanitarian actions; troops should remain near the Zairean border; 
they should not enter into the hem of Rwanda, and finally, the mission should be limited to 
a maximum of weeks before handing over to a strengthened UNAMIR force. Quoted in 
suDra, note 83 at 157- 158. 
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enforce a UN resolution to stop atrocities.'" 

In spite of these statements, France's motives for the intervention had been 

questioned. Posen for exarnple, questions how much good the intervention did for the Tutsi 

inside the saFe zone. To what extent was the intervention a way of protecting rernnants of the 

extremist-dorninated Hutu governrnent of Rwanda from destruction by the RPF?"' 

Skepticism was expressed about the French intervention since France had a longstanding 

relationship with, and supported the Habyarimana govemrnent that had engaged in massive 

human nghts violations against Rwandans. It also supponed that govemrnent militarily with 

troops and arms in its counter-offensives against the RPF in 1992 and 1993. Moreover, 

some observers argued that France was apprehensive of its credibility in Afica, particularly 

since an RPF victory meant a Rwanda under the control of Anglophones. The regional 

impact of an RPF victory would also mean curtailing the power of Mobutu Sese Sekou, a 

loyal ally of France, thereby weakening France's hold in the Central African region - 

traditionally an area under its sphere of i ~ ~ e n c e . " ~  For these reasons there was ambiguity 

surrounding French action given it had significant political and economic interests in 

Rwanda, and in the region, and rnight not have been whoiiy guided by humanitarian 

motivations. 

Operation Turquoise nevenheless served a significant humanitarian purpose. It 

provided security and logistical suppon to humanitarian assistance operations both inside 

177 Posen, "Military Responses to Refugee Disasters" (1 996) 2 1 : 1 International Security 
72 at 97 

'" See SuDra,note 83 at 158-1 59;Destexhe, Supra note 158 at 1 1 
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Rwanda and in the refugee camps in Zaire. It was prompt action that saved the lives of 

several thousand Tutsis in the penod of frenzy, and before the full deployrnent of IINAMIR 

II. 179 

The moral considerations involving the genocide in Rwanda with regard to taking 

action either to prevent or suppress it are overwhelming. Once the genocide began in the 

wake of the assassination of the Presidents of Rwanda and Burundi, the international 

community took little or no action. Yet there was evidence to suggest that an impending 

disaster was in the making, not forgeîting Rwanda's track record of previous massacres even 

dating back to its independence. Even in the penod between October 1990 and April 1994 

"it [was] possible to trace the evolution of the strategy of mass killing. Many military and 

civilian institutions were largely or entirely dedicated to mass rnurder, including the 

Presidential Guard, the Rwandese Armed Forces, the gendarmerie and the interaharnwe 

militia".laO The CM had knowledge and was warned that genocide was being piamed but 

the information either got lost in the bureaucracy, or the Rwandan situation was considered 

one of low priority.18' Once the reign of terror began, the inability of U N A m  to cope with 

the crisis prompted a withdrawal. This withdrawal could be interpreted as a renunciation of 

Ia0 Su~rq, note 159 at 42. 

l a '  Hindell &tes that "[iln January 1994 the [UNI Force Commander General Romeo 
Dallaire, fowarded to the Secretariat information gained From a 'very important govemment 
official' turned informer. Dallaire's cable descnbed a lurid but detailed plan to assassinate 
moderate politicians at a public ceremony with the expectation that it would provide an 
opponunity for a murderous attack on the Belgian UNAMiR soldiers protecting the 
goverment. The informer also estimated that his units could kill a thousand targeted Tutsi 
in twenty minutesM.See Su~ra ,  note 167 at 27-28. 



the moral responsibility of the UN with a result that diminished its credibility in Rwanda 

even though many humanitarian NGûs continued to work at a risk to their lives caught in 

the throes of violence."' The UN Secretary Generd, however, cast the net widely in 

admitting the rnistake of the UN and its responsibility. He stated that "we are al1 responsible 

for this disaster, not only the super-powers, but also the African countnes, the non- 

governmental organizations, the entire international cornrnunity. There has been a genocide 

and the world is talking about what it should do. It is a scandd".lu 

One of the reasons, if not the main reason, for the slow response to Rwanda lies in 

the lack of political will on the part of the US in showing its leadership, in terms of making 

any substantial commitment. As Iraq, Bosnia and Somalia show, American involvement was 

crucial. Hesitation in Rwanda is due to the absence of US geopoliticai interests in the area. 

As well, the Somalia syndrome had a role to play regarding inaction on the part of the US. 

The situation in Rwanda was, however, different from Somalia. Udike Somalia, Rwanda 

was not swarnped with weapons, and the militias camed out attacks mainiy armed with 

machetes. But the Samalia syndrome was still at work, so much so that America had to 

rethink its foreign p o l i ~ y . ' ~  It is instructive, however, to note that d e r  months of hesitation 

182 Tyagi, "The Concept of Humanitarian Intervention Revisited" (1995) 16 Michiean 
Journal of International Law 883 at 904. 

"' Supra, note 167 at 30. 

'" Destexhe, p r q ,  note 158 at 10. The result was the Presidential Decision Directive on 
Reforming Multilateral Peace Operations (PDDZS) issued on May 3, 1994, which spelled 
out 
m5a guidelines for Amencan military participation in multilateral military operations. These 
guidelines for US involvement inc1ude:impact on U.S. national interests; availability of 
troops and fÙnds;the necessity of US participation;congressional approva1;a clear date for 
withdrawa1;and. acceptable command and control agreements. It emphasizes Amencan 



the US launched a massive emergency relief operation for the Rwandan refugees and 

displaced persons that involved the airlift of food, medicine, and water. 

Going back to the French intervention, even if the argument is made that it represents 

a case of selfish motives, the appalling situation in Rwanda morally required some forrn of 

action. Webster drives the point home by writing: 

[wlhen the aftermath of the Rwandan affair is analysed and the number of 
days when massacres were averted totalled up, an answer might emerge to 
the question of whether it was better to do something, even in self-interest, 
as the French have done, or whether it was better to stand aside in hesitation 
and indifference like the rest of the ~ o r l d . " ~  

The legal basis for the French intervention cm be found in Security Council 

Resolution 929. This Resolution authorized rnember States of the UN to establish "a 

temporary operation under national command and control aimed at contnbuting, in an 

impartial way, to the security and protection of displaced persons, refugees and civilians at 

military non-involvement in operations in places where national security is not directly 
threatened. But, as Natsios has forcefùlly argued,"[h]umanitarian intervention applied 
carehlly and with restraint is as much in the self-interest of the United States as is 
geopoiitical intervention. Most of the world expects moral leadership by the United States 
in humanitarian crises and to fail to provide it would damage the moral authonty of the 
United States - at untold cost". More importantly, he continues,"Great powers should not 
always act on the basis of their narrow geopolitical interests but should venture beyond 
parochialism when the moment requires it. Chaos, the distinguishing characteristic of 
humanitarian emergencies. .. .is the ground on which political fanaticism is built and tyrants 
raiseci. It seldom brings civilized democratic leadership to power but most oflen brutes who 
can suppress the violence but can do little else. And it is as systematically destructive to the 
economy and infrastructure of a country as &Il-scale wu" .  Natsios, "Food Through Force: 
Humanitarian Intervention and U.S. Policy" (1993) 17: 1 The Washin on Ouarterlv 129 at 
143. 

185 Webster, "France Ducks as the Shells Whistle in" The Guardian, 7 July, 1994. Quoted 
in suDra, note 83 at 160. 
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r i t  in ~wanda". '" Acting under Chapter VI1 of the Charter, it authorized "Member States 

cooperating with the Secretary-Generai to conduct the operation ... using ail necessary means 

to achieve the humanitarian objectives".'" This resolution authonzed the use of force on 

grounds that the human rights situation in Rwanda constituted a threat to international peace 

and security. While this threat was manifested in the large infiux of refugees into 

neighbounng African countnes due to the civil strife, it was also quite clear that the French 

intervention was designed to end the commission of hrther atrocities. 

The scene of carnage, desolation and depnvation in Rwanda was evidence of the 

commission of genocide under the Genocide Convention. The ruthlessness of the Hutu 

massacres against the Tutsi and the objectives of those attacks undoubtedly cofirmed the 

gravity of the crime. Yet, quite unfortunately. the UN failed to take timely decisive action 

by way of putting a stop to it. In the event of UN or other multilateral failure to act, it is 

imperative that unilaterai action be undertaken to assert the nght of intervention for humane 

purposes. In this contea, the legitimacy of the French action would have been enhaxed if 

it had corne earlier than later. 

In sum, the issue of intervention in Rwanda seems to be one of timely reaction. It 

raises questions whether UN intervention in preventing interna1 conflict has been successful. 

Could it be successful if better managed? Would it have been successfùl in preventing 

genocide in Rwanda? When should the UN force have intervened and with what for~e?"~ 

'" SC Res. 929,49 UN SCOR (1994). .U.N. Doc. S/RES/929 (1994). 

la' m. 
'sVSu~ra, note 167 at 34. 
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Although success does not impair the legitimacy of UN or French action in Rwanda, and is 

not a requirement of nght action,'" it is important that such questions be raised and 

addressed by the UN, if only in terms of lessons to guide future action. 

The deployment of force early in a crisis situation can Save not only lives but also 

money. In many cases it offers the best hope to prevent the escalaiion of violence. lm Major- 

General Dallaire, commander of üNAMlR, has remarked: " [i]n Rwanda, the international 

community's inaction ... contnbuted to the Hutu extremists' belief that ihey could carry out 

their genocide.. .UNAMIR could have saved the lives of hundreds of thousands of people.. . A 

force of 5,000 personnel rapidly deployed could have prevented the massacres.. . that did not 

commence in earnest until early May, nearly a month after the start of the war".lg' Thus, 

early robua intervention could have prevented or dissuaded genocide, or would at least have 

prevented the heavy casualties sustained. Rwanda is a prime example for the international 

cornmunity to direct increasing effons towards early warning, preventive diplomacy, and 

proper conflict management. 

'" S u ~ r a  note 3 1 at 365. 

Destexhe, SuDra note 158 at 16. 

lgl See, Towards a R a ~ i d  Reaction C-abilip for the United Nations (0ttawa:Government 
of Canada, 1995) at 7, quoted in Schwartzberg, "A New Perspective on 
Peacekeeping:Lessons fiom Bosnia and Elsewhere" (1997) 3: 1 Global Govemance:A 
Rewew of Multilateralisrn and International Ornanization~ 1 at 2. Hindell also notes "[tlhe 
Secretary-General originaUy recommended 7500 troops and the Canadian Commander 5500. 
Either figure wodd have saved thousands of lives if dispatched in October 1993 as originally 
requested, pa~icularly if properly briefed, generously empowered and courageously led. 
Even a force sent after 6 April 1994 could have done more, as Operation Turquoise proved. 
Rwanda should have rated a much stronger force, such as was sent to Bosnia and Somalia. 
Such an intervention would have been expensive but the bill would not have approached the 
!§ 1.3 billion spent on humanitarian relief and rehabilitation in the eight months fiom April 
to December 1994". Supra, note 167 at 35. 
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Rwanda demonstrates the tenuous cornmitment of States to humanitarian intervention. 

The French response insistesi on a duty of intervention to alleviate human suffenng. The rest 

of the international comrnunity expressed shock and condernnation of the massacres that 

bordered on genocide. However, there was less cornmitment of physical resources to 

undertake a humanitarian intervention when it was most needed. 

6. LIBERIA 

The civil war in Liberia, which began in December 1989, witnessed a disturbing 

number of atrocities, and created a refugee crisis in the West African sub-region prompting 

regional military intervention. 

Liberia was created in the early nineteenth century as a settlement of emancipated 

slaves from the United States. These fieed slaves, known as Americo-Liberians, are the elite 

that mled the country for the next 150 years. Even though the Americo-Libenans constitute 

about 5% of the total population, they dorninated the country's political, economic and social 

life.19* In 1980, Master Sergeant Samuel Doe seized power in a bloody military coup that 

was initially welcomed by the hdigenous majonty of the population. The military 

govenunent promptly tned and surnmarily executed some of the country's top politicians, 

bnnging to an end a chapter in Americo-Liberian rule. 

Throughout the 1980s, the Doe regime was sustained mainly by US foreign aid. 

19' For a detailed histoncal background of Liberia see Nelson ed.. Liberia: A Countq 
Studv (Washington,D.C. Amencan University Foreign Area Studies, 1984). 
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Faced with increasing pressure for political refom aAer five years of military rule, the 

regime agreed to a program of democratization. In elections that were widely believed to 

have been ngged, Doe ernerged as the President of the new Republic. Despite the affirmation 

of a c o d t m e n t  to democratic govemance, human rights abuses were rampant under the 

Doe civilian adrninistrati~n.'~~ These widespread human rights violations coupled with 

increasing econornic difficulties precipitaied the outbreak of civil conflict." 

The civil war began in December 1989 when Charles Taylor, leader of the National 

Patriotic Front of Liberia (NPFL), invaded the country from the Ivory Coast with the 

objective of overthrowing the Doe go~emrnent. '~~ By August 1990, civil authority had 

ceased to exist as the NPFL forces controlled the entire country except for the capital city 

of Monrovia. Around this time a splinter group of the NPFL emerged to f o m  the INPFL led 

by Prince Johnson. This group, which initially aimed at ousting the Doe government from 

'" For a catalogue of human rights abuses under the Doe govenunent see for example. 
Amnestv International Reoort (1 985) at 59-5 1 ;Ani'ies~ International Report (1 987) at 66- 
68; Amnesty International Re~ort (1989) at 62-64. 

'" One observer traces the cause of the war to withdrawal of foreign aid, the demise of 
the cold war, and the breakdown of patron-client politics that had bound the politicians of 
Liberia to one man. He observes that during the 1980s US aid to Liberia amounted to some 
$500 million - which made that country the largest per capita recipient of Amencan aid in 
Afiica. With the demise of the Soviet Union, Doe's role as host of American emergency 
military base and communications facilities no longer attracted that aid which had held 
together Doe's patronage network. Thus, with the invasion of Taylor's forces from the Ivory 
Coast in 1989, few, if any, associates of Doe saw any personai advantage in defendinç his 
government. See Reno, "The Business of War in Libena" (May 1996) Current Histo3:A 
Journal of Contemporary World Anairs at 2 12. 

19' West Afnca Magazine, January 8-14, 1990, at 33-34. 
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power, reached a deal witb Doe and subsequently diiected its attacks on the NPFL. lg6 As the 

war continued, al1 sides to the confiia were accused of torturing and murdering innocent 

ci~ilians.'~' Thousands of civilians faced starvation, more than 700,000 people fled the 

country seeking refuge in neighbouring West Afiican States and a further 500,000 were 

intemally displaced.lg8 The general breakdown of law and order and the increasing loss of 

life led to a decision by the Econornic Community of West Afncan States (ECOWAS) to 

int ervene. 

The ECOWAS interventionary force, known as the ECOWAS Monitoring Group 

(ECOMOG) were deployed on August 23, 1990 in a bid to try to end the fighting.lW In its 

attempt to impose peace on Liberia, ECOMOG came under attack by the NPFL which 

opposed any foreign intervention in the conflict. In September 1990, Doe was killed by 

W F L  forces which then directeci their attacks at the NPFL. The situation over the next few 

months was one of fighting among the factions and skirmishes between ECOMOG and the 

NPFL. By November 1990, ECOMOG was in control of Monrovia and a precarious truce 

was established. A transitional govemment w hich cont rolied the Monrovia area was inst alled 

with protection fiom ECOMOG. In response to this, Taylor, who was in de facto control of 

'% Ofodile, "The Legality of the ECOWAS Intervention in Liberia" (1994-95) 32 
Columbia Journal of Transnational Law 38 1 at 383. 

197 For a chronology of p e s o m e  crimes cornrnitted against the civilian population see, 
for example, "Litany of Atrocities" West Afnca Magazine June 14-20, 1993. 

198 Scott, Humanitarian Action and Secuntv in Liberia 1989- 1994 (Providence: Watson 

Institute for International Studies, 1995) Occasional Paper #20, at 2. 

'" Johnson and Doe weicomed the ECOWAS intervention which they saw as an 
oppomuiity to prevent Taylor fiom claiming victory in the civil war. See suDra, note 195 at 
384. 
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most of the country, declared the establishment of his own government. These two 

governrnents each claimed legitimacy and struggied for control of the country. This state of 

affairs led ECOWAS to look for a viable means of unifying the country under a freely 

elected government. lm 

A series of agreements has been signed since November 1990 between the 

increasingly numerous Liberian factions and ECOWAS member States, which have over 

time been divided over the objectives of their action in Liberia. In October 199 1, the 

Yamoussoukro IV agreement was signed, which provided for ECOMOG's deployment 

throughout the country, the confinement of armed forces to camp and the holding of 

multiparty elections at the end of one year.*O1 Renewed fighting, however, shattered this 

ceasefire with the entry into Liberia from Sierra Leone of the United Liberation Movement 

for Democracy in Liberia (ULIMO) made up of the remnants of Doe's army. This force 

attacked the NPFL stronghold in Western Liberia which in turn provoked an NPFL attack 

on Monrovia in October 1992 ."'? 

In the summer of 1993, a peace agreement was reached under the auspices of 

ECOWAS, the OAU, and the UN. This became known as the Cotonou agreement. It 

provided for the expansion of the ECOWAS force, the establishment of a United Nations 

Observer Mission in Liberia (LMIMIL, which subsequently was created by the Security 

'O0 Wippman, "Enforcing the Peace:ECOWAS and the Liberian Civil War" in Darnrosch 
ed., SuDra, note 59 at 158. 

'O1 For details of the Yamoussoukro Accord see Afnca Research BuIIetin Political 
Series), Septernber 199 1, at 10274- 10276. 

"' Jean ed., suura, note 99 at 54-56. 
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Council) to monitor the ceasefire and disarmament, the creation of a rnultifactional 

transitional govemment, and a peaceful environment for elections. With an increase in the 

number of ECOWAS troops and the iwolvement of the LM. it was hoped that peace would 

be achieved. While the three main factions continued to disagree over the agreements, two 

other factions emerged and started attacks on NPFL and U L M 0  controlled areas. This 

scenario held back implementation of the agreement as the factions are unwilling to disarm 

under the threat of force fiom the new factions.203 

Since then, the pades have signed three other supplementary agreements. These are 

the Akosombo Agreement of September 24,1994; the Accra Agreement of December 2 1, 

1994; and, the Abuja Agreement of August 19, 1995. The Akosombo Agreement provided 

a more detailed scheme for the disengagement, disarmament and demobilization of forces. 

It also caIled for a more active role for the Liberian National Transitional Govemment in 

collaboration with ECOMOG and UNOMIL to ensure its provisions are carried out. The 

Accra Accord primarily caiied for a reorganization of the Libenan Armed Forces. The Abuja 

Accord mainly addressed the composition of the Liberian Council of State and called on 

ECOWAS, the OAU and the UN to monitor operations of the Ad Hoc Elections 

Comrnis~ion.~ Prospects for peace are, however, dim with continuing disagreement among 

the parties, and within ECOMOG, on details of the peace accords and power  har ring.'^' 

The portion of the accord that was implemented related to the creation of a collective 
presidency, a transitional governrnent and a transitional parliament. supra, note 196 at 387. 

'O5 Reno for one, notes that the prospects for peace will remain in danger until its 
guarantors (especiaily the US) reduce what he calls "the relative advantaoes of warlord 
politics". For him, since "illicit warlord trade is notoriously difficult to control, the most 
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The initial international response to ECOMOG's intervention in Liberia was one of 

cautious approval. Before Resolution 788 was passed, the UN, OAU, EC and other nations 

adopted a bait and see' attitude, but nonetheless encouraged ECOWAS to find a settlernent 

to the Liberian cod ia .  Apari fiom Burkina Faso, which had earlier on condemned the 

action as an unlawful intervention in the intemal flairs of a sovereign country. most States 

said liale or nothing about the means employed by ECOWAS to bring about peace in that 

country.206 In November 1992, the Security Council adopted Re~olutior?~'l88. It 

determined that the detenoration of the situation in Liberia constituted a threat to 

international peace and security, particularly in the West African region. This resolution 

cornmended efforts by ECOWAS to find a lasting peaceful solution to the conflict. It called 

on al1 the pmies to the conflict to respect the Yamoussoukro IV agreement which 

established a fiamework for settlement of the civil strife. It also imposed an embargo on the 

delivery of weapons and military equipment to Liberia. An interpretation of the Resolution 

and the absequent collaborative efforts on the part of the UN indicates a broad approval of 

the ECOWAS decision to use force in the Liberian civil war. At the Security Council, the 

US maintained: 

we must not lose sight of what ECOWAS has accomplished through 
intervention and negotiation. The dispatch of a six-nation West African 
peace-keeping force in August 1990 demonstrated unprecedented Afican 
determination to take the lead in regional conflict resolution. ECOMOG 
ended the killing, separated the warring factions, ailowed relief assistance to 

viable option is to rebuild Liberia's non-warlord economy, and provide financial support and 
retraining to integrate warlord fighters into that economy". Supra note 194 at 2 15. 

S u ~ r a ,  note 200 at 175. 

'O7 U.N. DOC. SIRES1788 (1 992). 



flow to avert starvation and established a cease-fire and fiamework for 
peacehil negotiations .... Although the dispatch of peace-keeping forces to 
Libena was a decision taken by the ECOWAS Govemments on their own 
initiative, we supponed this effon fiom its incepti~n.*~* 

Giving reasons for the intervention, various leaders Liom ECOWAS cited the 

humanitarian basis for the action. The President of Garnbia stated that ECOMOG was not 

an invasion force. Its task is strictly humanitarian, helping civilians caught in the civil war 

get relief supplies." Sirnilarly, the Nigerian Head of State claimed "[wle are in Libena 

because events in that country have led to massive destruction of property, the massacre by 

ail parties of thousands of innocent civilians including foreign nationals, women and 

children ... contrary to al1 standards of civilised behaviour and international ethics and 

de~orurn"."~ The ECOWAS Standing Mediation Cornmittee, in its Final Communique, 

justified the decision to intervene as follows: 

[tlhe failure of the warring parties to cease hostilities has Ied to the massive 
dcstmction of property and the massacre by al1 the parties of thousands of 
innocent civilians, . . .contrary to al1 recognized standards of civilized 
behaviour.. . The civil war has also trapped thousands of foreign nationals, 
including ECOWAS Qtizens, without any means of escape or protection. The 
result of al1 this is a state of anarchy and the total breakdown of law and 
order in Liberia. Presently, there is a govemrnent in Libena which cannot 
govem and contending factions which are holding the entire population as 
hostage, depriving them of food, health facilities and other basic necessities 
of life. These developments have traumatised the Liberian population and 
greatly shocked the people of the sub-region and the rest of the international 
curnmunity. They have also led to hundreds of thousands of Liberians being 
displaced and made refugees in neighbouring countnes, and the spilling of 

U.N. SCOR, 47th Sess., 3 138th mtg. at 74-76. U.N. Doc. S/PV.3 13 8 (1 992). Quoted 
in Murphy, Humanitarian 1nteniention:The United Nations in an Evolvin~ World Order 
(Philade1phia:University of Pemsylvania Press, 1996) at 156. 

'" West Africa Ma-ine, November 26-December 2, 1990, at 2895. 



hostilities into neighbouring countnes.*" 

In effect the basis for the ECOWAS intervention was grounded in the need to end the 

atrocities and the mass killing of civilians in Liberia; the need to protea foreign nationals; 

the need to protect regional peace and security; and, lastly, the need to restore some order 

given the anarchic state of flairs in Liberia. 

Besides its mandate relating to the restoration of order, and in the long run, 

promoting a lasting peace, ECOWAS has ais0 focused on the delivery of humanitarian 

assistance. It has taken practicai rneasures to alleviate human suffering, started and 

encouraged the creation of refixgee camps where much needed relief supplies have been 

distributed to refugees. Its memben have also taken in the large influx of rehgees as a result 

of the 

The ECOWAS intervention in the Liberian civil conflict can be described as a case 

of legitimate collective humanitarian intervention.*" Frorn a moral and legal standpoint, 

most of the arguments made earlier apply here. Given the enonnity of loss of life coupled 

with the fact that m a s  starvation and deprivation were imminent there is no doubt that 

intervention was required to reverse the deplorable state of affairs in Liberia. Moreover, 

continuation of the conflict posed a clear threat to regionai security. This was manifested 

Final Communique of the First Joint Meeting of the ECOWAS Standing Mediation 
Cornmittee and the Cornmittee of Five, paras.6-9. Quoted in suDra, note 200 at 176. 

'" Kufuor, "Starvation as a Means of Warfare in the Libenan Conflict" (1994) XLI 
Netherlands International Law Review 3 13 at 3 16. 

213 See however, Kufuor, "The Legality of the Intervention in the Libenan Civil War by 
the Economic Cornmunity of West Afncan States" (1993) Afncan Journal of International 
and Com~arative Law 523;supra, note 196 (questioning the legdity of the ECOWAS 
intervention). 
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first in the confiict spreading to other countries in the region, as it did when it spread to 

Sierra Leone. Secondly, a large exodus of refùgees into neighbouring countries did occur to 

worsen the situation in those countries, which were not well equipped to handle the large 

refbgee populations. 

Furthemore, the ECOWAS intervention respected the sovereignty of Liberia. It did 

not impose a goverment on Liberia but encouraged the formation of a transitional 

govemment through the involvement of ail parties to the conflict. The various peace accords 

discussed earlier offer clear evidence of atternpts by the interventionary force to rnove the 

parties closer to finding a lasting political settlement to the codict, despite the fact that 

bickenng among t hem continues. 

The precedential value of the intervention as an example in regiona! or sub-regional 

collective action for meeting the challenge of humanitariankm is particularly significant. 

This is so for the following reason. It shows many African States are becoming amenable to 

the idea that egregious human rights violations, whether arising fiom governments or the 

result of civil war, have been removed fiom the domestic sphere and have becorne matters 

of international concem. These human rights violations and the cross-border refugee 

situations that they engender are significant indicators in the detennination of the use of 

force. As Wippman correctly observes, "several prominent Afncan leaders endorsing 

ECOMOG's role in Liberia would have been unthinkable just a few yean ago"."' In his 

defence that ECOMOG's role in Liberia was consistent with the OAU Charter, the OAU 

"' S u ~ r a ,  note 200 at 18 1. 



Secretary General stated that "non-interference should not be taken to mean indifference".*15 

For him, the OAU Charter cannot be interpreted to mean ignoring massive human rights 

violations in member States. He continues: 

... for an Afn'can government to have the right to kill its citizens or let its 
citizens be killed, 1 beiieve there is no clause in the charter that allows this. 

To tell the tnith, the charter was created to preserve human dignity, 
and the rights of the Afncan. You cannot use a clause of the charter to 
oppress the African and say that you are implementing the OAU charter. 
What has happened is that people have interpreted the charter as if to mean 
that what happens in the next house is not one's concem. This does not 
accord with the reality of the ~ o r l d . ~ ' ~  

ûther Afncan leaders notably, Museveni of Uganda and Mugabe of Zimbabwe have voiced 

similar sentiments."' ~ v e n  though most Afncan leaders would probably not endorse the 

Secretary General's interpretation of the OAU Charter, nevenheless, the fact that such 

proposais receive senous attention in Afnca is indicative of an important shifl in thinking2" 

It is a realization that an absolute nom of non-intervention does not protect, or does little 

to protect the values of state sovereignty in the situation of a civil war that results in 

continuing anarchy with its attendant humanitarian crisis. In situations such as Liberia, 

intervention to restore order and to address the humanitarian problems promotes rather than 

undennines state sovereignty. Thus, notwithstanding the cornmitment of the OAU to the 

principle of nonintervention, the ECOWAS intervention in Liberia was hailed t~oughout 

Af?ica, and the international community, as appropriate and offering hope for the restoration 

215 quoted in M. 

'16 Quoted in m. 
'" See the sources cited in m., at footnote 70. 

'la - Ibid. 



of order in that country. 

In furtherance of the continuing concern of the Liberian situation, a recent OAU 

summit resolution produced some senous tough talk. It warned the faction leaders that 

should the ECOWAS assessrnent of the Liberian peace process tum out to be negative, the 

Organization will help sponsor a drafl resolution in the UN Security Council for the 

imposition of severe sanctions on them, including the possibility of the setting up of a war 

crimes tribunal to try the leadership of the warring factions on the gross violations of human 

rights of Liberian~.~~' Recentiy, however, peaceful elections were held under the supervision 

of ECOWAS and other international observers. Charles Taylor emerged as the w i ~ e r  and 

has formed a constitutional government. Whether democratic rule in post-war Liberia will 

be sustained and its socio-economic and political structures rebuilt remains to be seen. 

In sum, ECOMOG was a West Afncan sub-regional initiative to end the Liberian 

civil war and the consequent humanitarian crisis, but it enjoyed the full regional support of 

the OAU,~~' and the UN. 

7. HAIT1 

The case of Haiti, dthough distinct in many aspects from the earlier cases examined, 

shares with them the ingredient of massive human suffering in a situation of egregious 

violation of human and political nghts. The imrnediate cnsis precipitating international 

action began with the ouster of President Jean Bertrand Aristide in a rnilitary coup in 

- - -  

a' "The OAU Summit", West Afnca Magazhg Iuly 27-28, 1996 at 1 139. 

See "Salim Salim Speaks", M., at 1140. 
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September 1991 and subsequent widespread human rights violations by the new military 

rulers. 

Haiti achieved its independence in 1804 and since then has had a tradition of 

dictatorial  le.^' This state of affairs seemed to have become more pronounced when 

Francois "Papa Doc" Duvalier becarne the country's leader aller winning elections that were 

considered fraudulent in 1957. His term of office was marked by violence and intimidation 

as tools of controlling the Haitian people. In 1971, Jean-Claude "Baby Doc" Duvalier 

succeeded his father as President and proceeded to govern in a similar mamer." He was 

ovenhrown in 1986 and succeeded by the National Council of Govenunent, a civilian- 

military junta. In 1987, the Organization of Arnerican States (OAS) urged Haiti to move 

towards democratization by holding fiee and fair elections. However, the penod ffom 1986 

to January 199 1 was marked by a senes of short-tenn govemments each of which came to 

power either through a military coup or through elections fiaught with irreg~lanties.'~ 

The political uncertainty in Haiti, however, ended with intemationally supe~sed  

"' Violence has always been the means of settling conflicts and selecting leaders since 
its independence. Haiti has had over 20 Constitutions and was always mled by authoritarian 
rulers since its independence. See "Electoral Assistance to Haiti" UN Doc.N45/870 at 9. 
Cited in Acevedo, "The Haitian Cnsis and the OAS Response: A Test of Effectiveness in 
Protecting Democracy" in Damrosch ed., ~iprâ, note 59 at 124, footnote 13. 

" His administration was charactensed by gross human rights violations in which 
government forces, notably the Volunteers for National Security (known as the Tonton 
Macoutes) were reportedly involved in harassrnent, persecution, kidnapping and killing of 
political opponents, labour activists, lawyers, joumalists and human rights activists. 
Acevedo, M., at 124-126. Smith points out that successive United States administrations 
tolerated the Duvaliers as the alternative to possible communist penetration. Smith, 
"Haiti:From Intervention to Intervasion" (1995) 94589 Current Historv: A Journal of 
Contem~orarv World mir s  54 at 56. 

" See Acevedo, W., at 126- 129. 



207 

elections on December 16, 1990. Aristide became the first democratically elected President 

on Febmaiy 7, 199 1, afler secunng 67% of the popular vote? Aristide's populist approach 

to governance was seen as a threat by certain entrenched groups in Haiti, and on September 

30, 1991, the Haitian military led by General Raoul Cedras overthrew the Aristide 

govemment in a violent coup? 

The initial Security Council response to the coup was to consider it as a domestic 

jurisdiction issue which did not constitute a threat to the peace? The Council only issued 

a nonbindig statement exercising caution not to encroach upon the domestic jurisdiction of 

Haiti. However, in a formai statement, the foreign ministers of the OAS meeting on October 

2,199 1, condemned the coup and recommended the imposition of economic and diplornatic 

sanctions on Haiti, as well as the prohibition of arms deliveries. They dernanded "full 

restoration of the rule of law and of the constitutional regime, and the immediate 

reinstatement of President Jean Bertrand Aristide in the exercise of his legitimate 

authorityW ." Although this resolution was not without precedent, Acevedo notes that it 

" See "Haiti's Military Assumes Power Mer Troops Anest President" New York Times, 
October 1, 1991 at Al;Friedman, "U.S. Suspends Assistance to Haiti and Refuses to 
Recognize Junta" New York Times, October 2, 199 1 at A 1 . 

A report in the New York Times stated: "Haiti's representative at the United Nations 
expresseci disappointment. ..over the failure of the Security Council to discuss the coup. The 
Haitian official .. . said at a news conference that he was disturbed by the Security Council's 
reaction, which he described as 'unfair and a denial of Haitian 
rights'. The President of the Security Council had inforrned him that a majority of the 
delegations felt there should not be a meeting on what was seen as 'an intemal matter"'. 
Friedman, M. 

See "Support of the Dernocratic Government of Haiti", OAS resolution M m e s .  119 1, 
Doc. 0ENSer.FN. 1, October 3, 1991. Quoted in Acevedo, supra, note 22 1 at 132. 
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"was undoubtedly the strongest resolution the OAS had adopted against any govemment". "' 
On October 3, 199 1, President Aristide addressed the Security Council. Although members 

condemned the coup and expressed strong support for the OAS effort, the Council did not 

adopt a forma1 resolution dealing with the coup in Haiti. This attitude was taken because 

China and certain third world states had reportedly expressed concem about the Council's 

involvement in matten traditionally considered within the domestic jurisdiction of states and 

beyond the concern of the UN." 

At the forty-sixth session of the UN General Assembly, Honduras requested that the 

question of human rights and democracy in Haiti be included on the agenda. On October 10, 

199 1, the Generai Assembly "strongly condemn[ed] both the illegai replacement of the 

constitutional President of Haiti and the use of violence, military coercion and the violation 

of human rights" in Haiti. It urged LJN mernber states "to consider the adoption of measures 

in keeping with those agreed on by the Organization of Amencan States"?' 

In May 1992, the OAS ad hoc Meeting of Consultation of Foreign Ministers again 

passed a resolution which called upon member states "to adopt whatever actions may be 

necessary for the greater effectiveness of the measures referred to" in the ministers' earlier 

resolutions in response to the coup. Additionally, they recommended the immediate Freezing 

C9 SUD~B note 3 1 at 355. 

" GA Res. 46/7, October 1 1, 199 1. On December 17, 199 1, and again on December 2, 
1992, the General Assembly passed resolutions regarding the human rights situation in 
Haiti. See GA Res. 461138 and UN Doc. NC.3147R.73. Cited in SuDra note 22 1 at footnote 
5 5. 



of ail assets of the Haitian State held in any OAS member state?' 

By December 1992, the OAS seemed to have sdiausted its efforts as the coup leaders 

remained intransigent in relinquishing power. A different approach was necessary as it 

became obvious the OAS had failed to achieve its objective. The focus of concened action 

thus shifted to the UN. Invoking Chapter W of the Charter at the request of the Haitian 

delegation, the Secunty Council unanimously adopted Resolution 84 1 in June 1993. This 

Resolution imposed wide-ranging sanctions on Haiti, targeting both its state and non-state 

entities responsible for the deplorable state of affairs in that country.212 The immediate effect 

of this Resolution was to speed up the movement towards restoring democracy in Haiti. In 

July 1993, a üN-brokered accord was reached known as the Govemors Island Agreement. 

This agreement was to return Haiti to democratic mle under President Aristide."' The 

economic sanctions were partially suspended in August 1993 when it seemed that the 

militaiy dictaton were implementing the Govemors Island Agreement. They were reinstated 

two months later under Resolution 873= in the wake of violence against Aristide supporters 

n1 See Restoration of Democracy in Haiti, Res. MRE/RES.3/92, May 1 7, 1992. Cited in 
M., at 133-134. 

" S.C. Res.841, U.N. Doc.S/RES/841 (1993). With regard to this Resolution, Damrosch 
maintains that "...[hl goes fanher than any other to date in applying universal, mandatory, 
and severe economic sanctions to influence a domestic political crisis over democratic 
govemance. Its cautious wording (stressing more than once the 'unique and exceptional 
'circumstances) cannot hide its precedential significance". Darnrosch, "Epilogue" in 
Damrosch ed., supra note 59 at 375. 

U3 According to Haiti's ambassacior to the U. S., the agreement "contain[ed] elements of 
democracy, the retum of the tmly elected President of the Republic [on October 30, 19931 
and the retirement nom command of the coup leaders". "Pact Signed to Return Aristide to 
Power", Globe and Mail, My 5, 1993, at A7. 

U.N. Doc. S/RES/873 (1993). 
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and when it became obvious that the de facto military authorities in Haiti were not 

irnplernenting the settlement in good faith. 

As the pressures for international action continued to mount in the wake of the de 

facto govenunent's brutal treatment of its people and the flight of refùgees from Haiti, the 

Security Council passed Resolution 940 by a vote of 12-0 in Iuly 1994. It authorized 

member states "to form a multinational force [and] ... to use al1 necessary means to facilitate 

the depariure from Haiti of the military leader~hip".~' Pursuant to this resolution, the US 

and other member states tumed the heat on the Haitian military rulers to relinquish power. 

US warships were positioned off the Haitian Coast, heightening the imminence of military 

action, if necessary, to retum Aristide to power. A settlement was finally reached with US 

representatives in September 1994 afler the junta's leadership discovered a US invasion force 

was on its way to Haiti. US-led multinational forces landed in Haiti within days, paving the 

way for Aristide's retum to power in October 1994. 

The international community welcomed the Septernber 1994 settlement and the 

ensuing US occupation of ~ai t i ."  The OAS Secretq-General expressed "deep satisfaction 

over the agreement, which assumes that politicai measures and diplomacy will prevail" ?' 

Venezuela was the oniy Latin Amencan state to condemn the US mission in ~aiti."' 

The US-led Multinational Force in Haiti (MNF) was replaced with the United 

U.N. Doc. S/RES/940 (1 994). 

note 3 1  at 357. 

Quoted in M. 

?38 - ibid. 
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Nations Mission in Haiti 0 in March 1995 charged with a mandate to assist Haiti 

in: sustaining a secure and stable environment;protecting international personnel and key 

installations; creating the conditions for holding elections; and, establishing a new 

professional police force." This force has made some progress in fùlfilling its mandate.2" 

In December 1995, Presidential elections were held with Rene Preval, a close associate of 

Aristide emerging as the ~ i n n e r . ~ ~ '  He was swom into office in February 1996. 

The UN-authorized US-led multilateral involvement in Haiti signals a precedent in 

support of multilateral humanitarian intervention, and for some commentators, an emerging 

principle of democratic g~vernance.~~' The moral and legal dimensions of international 

UN Chroniclg Spring 1996, at 4. 

m. 

'" Preval had received 87.9% of the popular vote with his runner up getting ody 2.5%. 
An estimated 28% of the registered voters took part in the elections. See M. 

"' The case of Haiti as a paradigm of what some publicists refer to as "pro-democratic 
intervention" is beyond the scope of this work. In finding a basis for this kind of 
intervention, Scheffer, for example, argues that "where the United Nations or a regional 
organization has been instrumental in developing a democratic government ... such as has 
occurred in ... Haiti, ... there arises a legitirnate basis for the United Nations and the regional 
organization to guarantee the s u ~ v a l  of democracy in that nation when it has been 
ovenhrown by a rnilitary coup ... which typicaily leads to interna1 violations of the collective 
human nghts of the people". He goes on to state that "we do need to understand the growing 
possibility that a humanitarian intervention may serve not only the purpose of responding 
to a humanitarian cnsis but also of facilitating the restoration of democracy in a state where 
that fom of government previously has been guaranteed by the United Nations or a regional 
organization. For in most cases it would be the collapse of democracy and the rise of 
totalitaxianism that wodd lead to human nghts atrocities". Scheffer,  SUD^^, note 6 at 292. For 
a detailed discussion of "pro-democratic" interventions or interventions against illegitimate 
regimes, see for exarnple, Damrosch & Scheffer eds., Law and Force in the New 
International Order (Boulder, CoIo: Westview Press, 1991);Farer, Collectivelv Defending 
Dernocrac in a World of Sovereim StatesThe Western Hemis here Pros~ect (International 



action in Haiti are defensible. The US-led action is justified partly as action to put a stop to 

the human rights violations of the Cedras regime. In offenng reasons for the intervention, 

the US President, Bill Clinton held the de facto military authorities in Haiti responsible for 

human rights abuses that included the execution of children, the raping of women, and the 

rampant &gs that were going on. The President stated: "[Ilet me be clear, Generai Cedras 

and bis accomplices alone are responsible for this suffering and terrible human t r aged~" . ' ~~  

Despite harrowing scenes of government bnitality against the Haitian people which were 

regularly flashed across television screens, and repeated references by the American 

President to atrocities comrnitted in Haiti, some cornmentators have raised concems about 

the US-led action, and thus question its legitimacy as a case of humanitarian inter~ention.'~ 

Weber, for one, argues that the September agreement brokered just before the intervention 

suggests that human rights violations were not a priority for the US. She writes: 

it seems ... the focus on the protection of Haitian hurnan rights served as a 
false cover for an issue closer to home -immigration. Viewing human rights 
through immigration concerns suggests that the population at risk in US- 
Haitian relations was not so rnuch the Haitian population but the US 
citizenry ... Focusing on one issue iike human rights in order to cover a 

Centre for Human Rights and Democratic Development, 1993);Fo~ "The Right to Political 
Participation in International Law (1992) 17:2 Yale Journal of International Law 609;Franck, 
"The Emerging Right to Democratic Governance" (1992) 86:l American Journal of 
International Law 81;Su~ra note 3 1 at 325-335. 

Federal News SeMce at 3.Quoted in Weber, "Dissimulating Intervention: A Reading 
of the US-Led Intervention in Haiti" (1 995) 20 Alternatives 265 at 27 1. 

'u See for example, Gordon, s u g ,  note 38 at 52 (asserting that the intervention in Haiti 
was arguably not a humanitarian one);Regensburg, "Refugee Law Reconsidered:Reconciling 
Humanitarian Objectives with the Protectionist Agendas of Western Europe and the United 
States" (1996) 29: 1 Comell International Law Journal 225 at 253 (suggesting international 
law played a minute, if any, role in the American decision to intervene in Haiti, and that 
history rnay judge Resolution 940 to be an unwise decision). 



concem with another issue like immigration is not a particularly new move. 
One fuids this fiequently in intervention discourses. 1 want to suggest that the 
US discourse on Haiti.. . was.. .an exarnple of dissimulation understood as the 
escalation of the f&e. US intervention justifications amounted to projecting 
the US population's own fears (real or imâgined) ont0 the Haitians (a 'false') 
location. *" 

The existence of Mxed motives regarding US involvement cannot be ruled out in this case. 

The Clinton administration was certainly concerned about the continued mass exodus of 

Haitian refugees seeking asylum in the US and seeking methods to bring the refugee 

situation to an end. US national interests were thus afTected by the intolerable situation in 

Haiti that created the refugee problem. The national interest, rnust be construed broadly as 

being affected because the Haitian situation was morally reprehensible. The fact that mixed 

motives were present should not nuIli@ this intervention since the humanitarian motive was 

clearly evident.'" Moreover, the US-led action indicates that humanitarian crises can 

become internationalized pointing the way to action against a govemment in power.'" 

The legal basis for humanitarian intervention in Haiti can be found in Resolution 940. 

The Security Council expressed grave concem regarding the "significant fünher 

deterioration of the humanitarian situation". In addition it referred to the Haitian authorities' 

" systematic violation of civil Iiberties". The Security Council thus used the grave human 

ri&ts violations and the removal of the de facto government in Haiti as the justification for 

"' Weber, suDr% note 243 at 272. 

" See for example, s u p r ~  note 3 1 at 359. 

'" Mills, "Eclipsing Sovereignty: The Legitimacy of Humanitarian Intervention" Paper 
Presented at the Academic Council on the United Nations Svstem/Arnerican Society of 
International Law Summer Workshop, Providence, Rhode Island, July 28-August 9, 1996, 
at 26. 
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authorizing military action. The Haitian paradigm thus seems to reinforce the proposition 

that states have accepted egregious human nghts violations as the basis for action by the 

Security Council under Chapter W."" 

Some lessons emerge from the Haitian experience. Although the OAS was less 

effective2" in taking action against Haiti, its imrnediate readion in the wake of the crisis by 

applying diplornatic and economic sanctions must be comrnended. It suggests a willingness 

on the part of the regional organization to respond to similar situations in the future. The 

Organization's initiative prompted the UN to lend its support to find a solution to the crisis. 

In the same breath, this action also reveds the ambiguities that charactenze the international 

community efforts to amve at some consensus on when and how to intervene in a 

humanitarian crisis. It took two years for the UN to take its first decisive action. Even then, 

it was only afler mandatory sanctions were in effect that the Haitian military dictators began 

taking the UN or OAS seriously.~ It took another year for the Security Council to authorize 

action that proved effeaive in returning Aristide to power. By the time those other remedies 

had proved quite ineffective, it was too late to Save those who could have been rescued by 

m., at 358. See however, Gordon, $ U D ~ &  note 38 at 53.(arguing Resolution 940 did 
not authorire the use of force specifically to deal with the humanitarian aspects of the cnsis). 

249 Pastor niggests reasons for fdure of the OAS : first, Haiti had no pnor experience wit h 
democracy, and the fact that its newly elected leaders failed to uphold the constitution in a 
manner that was consistent with maintaining a democratic tradition; secondly, the OAS 
looked on its role as judge rather than as a problem-solver: and lastly, it failed to back its 
diplomacy with the credibIe threat of force which rather worsened the situation in Haiti 
rather than achieving its aim. Pastor, "Fonvard to the Beginning: Widening the Scope for 
Global Collective Adon" in Reed & Kaysen eds., Emerein~ Noms of Justified Intervention 
(Cambndge,Mass:Amencan Academy of Arts and Sciences, 1993) 133 ai 144. 

15* Damrosch, supra, note 232 at 375. 
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an earlier intervention. The point here is that an early use of force may have been desirable 

in preventing Further worsening of the cri si^.^^' 

In conclusion, it is significant to note that a number of states in the Latin Arnerican 

region supported various measures ranging from mediation, ecomonic sanctions, to the use 

of force to reinstall Aristide, although some of the larger states were reluctant to suppon 

military force.252 Despite the lack of unanimity for forcefùl action, the very fact of 

expression of support to some extent represents a shifl on the pan of governments in the 

Latin Arnerican region frorn their previous absolute non-intervention stance.253 

8. Conclusion 

An overall assessrnent of the case studies suggests a number of cross-cutting issues 

but points to the growing suppon for the use of force in aid of humanitarian objectives and 

the debate over the conditions required for its legitimate use. Post-Cold War practice 

suggests that the international cornrnunity is ready to implement a broader conception of 

humanitarian intervention. The cumulative effect of the number of Secunty Council 

Resolutions relating to the various cases discussed in the chapter has reinforced the 

observance of human rights as a significant underpinning for international peace and 

*" Sugra note 109 at 39,44. See also, Smith, "In Defense of Intervention" (1994)73:6 
Foreign AfFairs 34 at 35 (obsening that although the Haitian intervention is to be welcomed, 
the decision to act was so late and characterîzed by hesitation that it hardly would appear to 
set the sort of precedent that would deter others). 

2s2 Brazil, for example, abstained from the vote on Resolution 94C.See UN Doc. 
SRV.3413. 

'j3 See suDra, note 247 at 30. 
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security. Internai confiicts producing human suffering, as in most of the cases exarnined, and 

massive human rights violations by govements, as in the case of Haiti, constitue a threat 

to international peace and security. These situations have provided the basis for international 

action including the employment of economic sanctions? the use of protection forces to 

watch over minority enclaves, and the use of rnilitary force in securing the supply of 

humariarian assistance. 

These ment cases demonstrate a growing support for humanitarian intervention, and 

a significant shifi in the manner in which states respond to humanitarian crises. The degree 

to which this change has occurred is manifest especially in cornparison to the cases of 

humanitarian intervention dixrussed in the preceding chapter where suppon or condemation 

varied in the context of the Coid War, and state response was mainiy apathetic. The cases 

have also shown the international communiry re-evaluating and taking senously assumptions 

conceniing human rights and state sovereignty. Ernphasis on notions of absolute state 

sovereignty and nonintervention are beginning to give way to a more responsible view of 

state sovereignty. The responsib'ilities which accrue to states include the protection of human 

rights. Thus, massive human rights violations open the state to intervention on humanitarian 

grounds. 



CaAPTER FOUR 

ASSESSING HUMANITARIAN INTERVENTION IN THE POST-COLD WAR 
PERIOD: SOURCES OF CONSENSUS 

1. Introduction 

Developments in the post-Cold War era regarding intervention to protect human 

rights suggest a gradua1 change in attitudes and challenges to state sovereignty and its 

coroliary principle of nonintervention.' With the end of the Cold War, the UN has been less 

inclined to permit concem for human nghts to end at a aate1s territorial borders. In a speech 

at the University of Bordeaux in 199 1, Perez de Cuellar stated ".. . we are clearly witnessing 

what is an irresistible shifl in public attitudes towards the belief that the defence of the 

oppressed in the name of mordit. should prevail over frontiers and legai documents". The 

fact that sovereignty is continually evolving and that absolute notions of sovereignty are no 

longer defensible is increasingly becorning evident.' As the üN's Independent Commission 

' AS stated earlier, this is, however, not to suggest that state sovereignty and 
nonintervention are no longer important noms in international relations. They still are. M e r  
a comprehensive review of recent cases Darnrosch, for instance, concludes "[ilnstead of the 
view that interventions in interna1 conflicts must be presumptively illegitimate, the 
prevailing trend today is to take senously the daim that the international cornrnunity ought 
to intercede to prevent bloodshed with whatever means are available ... arguments now focus 
not on condemning or justifjmg intervention in principle, but rather on how best to solve 
practical problems of mobilizing collective efforts to rnitigate intemal violence". Damrosch, 
"Concluding Reflections" in Darnrosch ed., Enforcina Restraint:Collective Intervention in 
Intemal Conflicts (New York:Council on Foreign Relations Press, 1993) at 364. 

2 As noted in the last chapter, former UN Secretary-General Boutros-Ghali, in his 
"Agenda for Peace", stressed that the time of absolute and unconditional sovereignty has 
passed. Scholarly writings have aiso taken account of these developments. Esman argues 
"[nlonnative expectations seern to be shifling in favour of lirniting absolute state sovereignty 
when international peace and stability are threatened, hurnan rights are flaçrantly abused, 
and humanitanan disasters are created by ethnic conflict". Esman, "A Survey of 
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on International Humanitarian Issues has stated:"sovrreignty need not codict  with 

humanitarian concerns if States can be brought to define their interests beyond the shon 

term.. . .The interests of common humanity which transcend national boundaries are not a 

menace to the vital interests of  tat tes".' This position is aiso supponed by the International 

Interventions" in Esman and Telhami eds., International Organizations and Ethnic Conflict 
(1thaca:Cornell University Press, 1995) 21 at 47. Sirnilarly, Parekh has remarked that 
"[slovereignty does not inhere in the state, it is an achievement made possible by the 
continuing support of both its own citizens and the outside world. Since it has both an 
interna1 and an extemal basis, the state is accountable not only to its own citizens but dso 
to outsiders for the conduct of its flairs. Its citizens are not cut off fiom the rest of mankind 
but form an integral part of it, and are objects of its legitimate moral concern". Parekh, 
"Rethinking Humanitarian Intervention" (1 997) 18: 1 International Political Science Review 
49 at 63. See also, Chopra and Weiss, "Sovereignty is no Longer Sacrosanct:CodiQing 
Humanitarian Intervention" (1992) 6 Ethics & International AfTairq BS;Scheffer, "Toward 
a Modem Doctrine of Humanitarian Intervention (1992) 23:2 Universitv of Toledo Law 
Revkw 253 at 259-26 1 ;Lyons and Mastanduno eds., Bevond West~halia: State Sove re im  
and International Intervention (Ba1timore:The Johns Hopkins University 
Press, l995);Makinda, "Sovereignty and International Secunty:Challenges for the United 
Nations" (1996) 2:2 Global Govemance:A Review of Multilateralism and International 
Onjanization~ 149 (examining how the UN has approached notions of state sovereignty and 
international security in the post-Cold War penod, and explaining the changing nature of 
sovereignty);Hehir, "Expanding Military Intervention: Promise or Peril" (1 995) 6 1 : 1 Social 
Research 4 1-5 1 (arguing the pattern of world politics has changed sufficiently that traditional 
notions of absolute sovereignty and nonintervention serves neither States nor their 
citizens);Schacter, "Sovereignty and Threats to Peace" in Weiss ed., Collective Secunt~ in 
a C hanairtg WorlQ (Bou1der:Lynne Rienner Publishers, 1993) at 19,23 (obseMng 
contemporary events have tended to show the limits of sovereignty as a principle of 
international order,and that jundical thought while diffenng, have tended to "agree that 
sovereignty in law, as in fact, cannot be absolute");Hoffmann, "Sovereignty and the Ethics 
of Intervention" in Hoffmann et ai., The Politics and Ethics of Humanitarian intervention 
(Notre Darne:University of Notre Dame Press, 1996) 12-3 7;GriWhs, Levine and Weller, 
" Sovereignty and SufferingWin Harriss ed.,The Politics of Humanitarian Intervention 
(London:Pinter Publishers, 1995), 32-90 (arguing that despite the absence of any declared 
international consensus on the limits of sovereignty, there is nevenheless a consistent trend 
emerging fiom recent practice). 

See Independent Commission on International Humanitarian Issues, Modem Wars:The 
Humanitarian Challen-e (London:Zed Books, 1988) at 189- 190. Quoted in Haas, "Beware 
the Slippery Slope: Notes Toward the Definition of Justifiable Intervention" in Reed & 
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Court of kstice.' Sovereignty is and will remain an important organizing principle in 

international relations, but, as Nanda remarks, "to insist on adherence to its 'absolute' 

dimensions flies in the face of international realities".' The conclusions of a 1992 

international conference on human rights protection for internally displaced persons made 

up of hurnan rights experts, humanitarian organizations, international lawyers, officials from 

UN and regional organUations, and govemment representatives, are that sovereignty confers 

responsibility on govemments to protect the inhabitants of their territones. Failure to meet 

those obligations means that govemments risk undermining their 1egitimacy.l In essence 

Kaysen eds., Emereinn Noms of Justified Intervention (Carnbridge,Mass:Amencan 
Academy of Arts and Sciences, 1993) at 64. 

' See Nicaraw v. United States (Merits) (1986) International Coun of Justice Reports 
14. The Coun held in this case that giving "strictly humanitarian assistance ... cannot be 
regarded as unlawful intervention, as in any other way contrary to international law". See 
also comments by Haas on the application of this principle by UNICEF during the Sudanese 
civil war. Haas, M., at 85, footnote 3,  

5 Nanda, "Homanitarian Intervention and International Law" in Conference Report, T-: 
Challenge to 1ntervene:A New Role for the United Nations? (Uppsa1a:Life & Peace 
Institute, 1992) at 38. 

6 See Refbgee Policy Group, Human Riehts Protection for Internallv Displaced Persons: 
An International Conference washington,D.C.:199I) cited in Deng, "Reconciling 
Sovereignty with Responsibility: A Basis for International Humanitarian Action" in 
Harbeson and Rothchild eds., Afiica in World Politics: Post-Cold War Challenees 
(Bou1der:Westview PressJ995) 295 at 298. This view is consistent with an approach that 
maintains that "sovereignty carries humanitarian duties and responsibilities that, when 
breached, eviscerate sovereignty and open the state io intervention on humanitarian 
grounds". See Amison, "International Law and Non-Intervention: When Humanitarian 
Concems Supersede Sovereignty?" (1993) Fletcher Forum 199 at 207. See also Caney, 
"Human Rights and the Rights of States:Terry Nardin on Nonintervention" (1997) 18: 1 
International Political Science Review 27-37 (arguing human beings as human beings have 
certain entitlements and interests which are not contingent nor afTected by national onçins, 
and a state that denies them forfeits its rights to autonomy. Thus, intervention is justified 
when it has the aim of protecting these rights). 



there is the tendency tu restore notions of responsibility to state sovereignty.' When 

humanitarian tragedies of grave proportions occur, be it in situations of civil strife, or when 

a governent persistently and systematically tramples upon the human rights of its citizens, 

such as causes outrage in the international comrnunity, outside intervention is often one of 

the most important instruments that can be employed to hait these tragedies. Yet, it remains 

unclear whether the international comrnunity will support such action in every case. 

The trend towards collective intervention discussed in the last chapter, and as 

reflected in statements and decisions of the UN Secunty Council, while a welcome 

development, has sometimes, to use the words of Weiss, tended to be surrounded by more 

heat than light. In light of the varying international responses to the various humanitanan 

tragedies, the debate surrounding the legitimacy of humanitarian intervention continues 

unabated. In 1993 Roberts, was prompted to observe that 

'[h]umanitarian war' is an oxymoron which may yet become a reality. The 
ment practice of States, and of the United Nations, has involved major uses 
of armed force in the name of humanitariankm ... These humanitarian 
activities in situations of conflict raise many awkward questions. 

More importantly, he highiighted two questions: 

1.1s humanitarian involvement in conflicts - in the fonn of provision of food, 
shelter, and protection, under international auspices - a step on a ladder 
which can or should lead to much more direct rnilitary involvement, even to 
participation in hostilities? 

2. Can we conclude fiom recent and contemporary practice that a new 
consensus is emerging on humanitarian intervention, that is, military 
intervention in a state, without the approval of its authonties, and with the 

' Deng, W., at 299. 



purpose of prwenting widespread suffenng or death arnong the inhabitants?' 
It is in this context that differïng views have been put forth. Some observers argue 

a signZcant change seems to be undenvay in ternis of the establishment of precedents in the 

post-Cold War period regarding intervention to protect human nghts. Others maintain the 

possibilities for collective action under Security Council authorization will not be 

fonhcoming in every instance. Yet still, for some, this is an errant penod that is unlikely to 

continue in the future. This chapter, thus, assesses contemporary developments in the 

principle and practice of humanitarian interventions in the post-Cold War penod and argues 

that a notable shifi seems to be underway. 

2. Assessrnent of Post-Cold War Practice 

Recent practice seems to suggest a shifi that has implications for sovereignty and 

Roberts, "Humanitarian War:Military Intervention and Human Rights" (1993) 61 
International Anairs 429. Similarly, Nanda has posed the question wheiher there is "an 
emerging nght, and perhaps even a duty, on the part of the world cornmunity to intervene 
in the intemal f i a i n  of a state when egregious violations of basic human rights occur.. . " 
Nanda, Tragedies in Norihem Iraq, Liberia, Yugoslavia, and Haiti - Revisiting the Validity 
of Humanitanan Intervention under International Law-Part r' (1992) 20 Denver Journal of 
International Law and Policy 305 at 306. Rarnsbotham and Woodhouse have observed that 
core issues regarding human rights violations during the Cold War remain the same now, 
although "the centre of gravity has shifted. The fundamental question dunng the Cold war 
was:[i]f govemrnents violate the basic human rights of their citizens, should other 
governments intervene forcibly to remedy the situation? In the post-Cold War penod the 
basic question has been:"[i]f intemal wars cause unacceptable human suffering, should the 
international community develop collective mechanism for preventing or alleviating it"? 
Ramsbotham and Woodhouse, Humanitarian Intervention in Contemporarv Conf1ict:A 
Reconce~tualization (CambridgePolity Press, 1996) at 139. With regard to Robens' remark 
about humanitarian war being an oxymoron, Weiss and Campbell contend tliat military 
humanitarianisrn as part of a new agenda for international security in the post-Cold War is 
not an oxymoron. See Weiss and Campbell, "Military Humanitarianisrn" (1991) 3315 
3uwival45 1 at 463. 
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humanitarian intervention. Humanitarian crises resulting either fiom govemental acts or 

intemal c o d i a  have become arnenable to outside intervention. What emerges from these 

cases in terms of the various UN Security Council Resolutions, as Damrosch puts it, 

"evidence a newly emerging consensus that the Security Councilts enforcement powers rnay 

be invoked.. .in.. . purely domestic situation[s] On the basis of these developments 

significant conclusions can be discerned or reached on the principles of humanitarian 

intervention and their application in the post-cold war period." First, these emerging 

principles suggest that massive or widespread violations of human rights or humanitarian 

law arising fiom govenunental acts or interna1 confiicts and the magnitude of human 

suffering that they engender, can constitute a threat to international peace and security that 

govemments cm no longer &Tord to ignore. These are matters that do not fa11 within the 

Darnrosch, "Changing Conceptions of Intervention in International Law" in Reed and 
Kaysen edS.,$u~r&note 3 at 105. Writing in 1973, Reisman and McDougal, had argued that 
"[bloth natural and analytical international legal jurisprudence cojoin, in humanitarian 
intervention, in viewing the jurisdictional exclusivity of any nation State as conditional 
rather than absolute. The conditionality of the jurisdiction is most obvious in respect to 
minimum human rights". Reisman and McDougal, "Humanitanan Intervention to Protect the 
Ibos" in Lillich ed., Humanitarian Intervention and the United Nations 
(C har1ottesville:University of Virginia Press, 1 973) at 169. Rodley has comrnented "while 
there rernain protagonists, especially among afFected govemrnents, of the traditional strict 
doctrine that a human rights problem concems none but the state where it takes place," this 
according to him "is becorning an increasingiy eccentric position". Rodley,"Collective 
Intervention to Protect Human Rights and Civilian Popu1ations:The Legai Framework" in 
Rodley ed., To Loose the Bands of Wickedness: International Intervention in Defence of 
Human Riehts (London:Brasseyfs, 2992) 14 at 2 1-22. But see Do~eiiy,  who argues " human 
rights are ultimately a profoundly national - not international - issue". [Emphasis in 
original]. Do~elly,  "Human Rights, Humanitarian Crisis, and Humanitanan 
Intervention"(l993) XLVIII International Journal 607 at 639-640. 

10 See for example, Schindler, "Humanitarian Assistance, Humanitarian Interference and 
International Law" in Macdonald ed., Essavs in Honour of Wang Tieva (D0rdrecht:Martinus 
Nijhoff Publishers, 1994) 689 at 693. 
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domestic domain of states. The Security Council, in those circumstances, can take 

appropriate measures, induding the use of force, grounded in Chapter VI1 of the Charter for 

the protection of humanitarian relief operations and the creation of a secure environment for 

such operations. 

Second, abandonment of victims of man-made or natural disasters, especiaily the 

deliberate withholding or impeding of food and medical supplies necessary for suMval of 

civilians trapped in the throes of intemal conflict, constitutes a threat to human life, and 

ultimately peace and secunty. In those situations, necessary measures including force can 

be employed to get much needed humanitarian relief supplies to such victims. 

Third, states have a duty to lend suppon to international organisations or 

humanitarian organisations working to provide humanitarian assistance to the victims of 

complex emergencies Iike situations of starvation, widespread suffering, and death. 

Fourth, state sovereignty will not bar action to protect and sustain the lives of large 

numben of civilians trapped in situations of interna1 conflict. Added to this is the principle 

of individual responsibility for war crimes, and grave breaches of international humanitarian 

law, including interference with humanitarian assistance." 

Although these principles emerge fiom the cases, international responses to the 

various humanitarian tragedies were less consistent. Multilateral response to one situation 

" Falk, for instance, notes the "emergence of a highly articulated international law of 
human rights, reinforced psychologically by ideas about govenunent and individual 
accountability for their gross violation". Falk, "The Complexities of Humanitanan 
Intervention: A New World Order Challenge" (1 996) 17:2 Michiean Journal of International 
Law 491 at 493. 
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"served as a benchmark for evaluating the response or lack of response to others".I2 The 

emerging picture has thus been varied international responses and mixed results. For some, 

this casts doubts on the legitimacy of humanitarian interventions. Nonetheless, the various 

responses have been grounded in the principle that massive human rights deprivations do 

constitute a threat to intemationai peace and security either through transboundary refbgee 

flows or spillage of intemal strife across borders. On this basis, international action, 

including the use of force, can be justified to address these problems. 

However, the euphona generated in the aftermath of the Gulf War subsided with the 

expression of frustrations and disillusionment by the mid- 1990s regarding vigorous 

international action to deal with these humanitarian crises. This problem was sumrned up by 

Boutros-Ghali when he adrnitted that "we are still in a time of transition ... unforseen or onIy 

partly forseen difficulties have arisen ... the different world that emerged when the Cold War 

ceased is still a world not hlly understood"." Even though there is a clear indication that 

the post-Cold War era is still unfolding, nevertheless it is important that the emerging 

international principles and practice, be soned out, if only, to serve as signposts into the 

Various acton and wtiters have sought to place interpretations on these trends. First, 

an increasing number of scholars view these developments as establishing the right to 

international intervention for humanitarian purposes, and thus establishing significant 

lZ S u ~ r &  note 1 at 360. 

" See, Boutros-GMi, Wplernent to An Agenda for Peace:Position Paper of the 
Secretarv-General on the Occasion of the Fifthtieth Anniversaw of the United Nations, UN 
Doc. A/SO/60-5/1995/1, 3 January 1995. at 2,3,24. 



precedents." In a comprehensive survey of state practice, UN law, and most commentators, 

Ajaj, reaches the conclusion that the theory of humanitarian intervention has never enjoyed 

as much legitimacy as it does today.15 Scheffer interestingly surnmarizes the new sense of 

urgency with regard to the need for international response by stating that 

In the post-lold War world ... a new standard of intolerance for human rnisery 
and human atrocities has taken hold.. .Something quite significant has 
occurred to raise the consciousness of nations to the plight of peoples within 
sovereign borders. There is a new cornmitment - expressed in both moral and 
legal ternis - to alleviate the suffering of oppressed or devastated people. To 
argue today that noms of sovereignty, non-use of force, and the sanctity of 
internai affairs are paramount to the collective human rights of people, whose 
lives and well-being are at risk, is to ignore the march of history. l6 

In that iight, Greenwood has asserted "the law on humanitarian intervention has changed 

both for the United Nations and for individual States. It is no longer tenable to assert that 

whenever a government massacres its own people or a state colIapses into international 

anarchy international law forbids military intervention dtogether"." Ethically, Hoffmann 

has argued military intervention is justified when domestic unrest threatens regional or 

international security and massive abuses of human rights occur. He points out, however, 

"[iln most, but not necessarily al1 cases the intervention should be organised or at Ieast 

authorised by the LJN Secunty Council, which should be given autonomous means and 

'' See for exarnple, Weiss, "Tnage:Humanitarian Interventions in a New Era" (1 994) 
World Policv Journal 1 l;Barzani, "Hope Restored: Benefits of Humanitarian Intervention" 
(1 993) Harvard International Review at 18- 19. 

1 s See Ajaj, "Humanitarian 1ntervention:Second Reading of the Charter of the United 
Nations" (1993) Arab Law Ouarterly at 21 5-236. 

l6 Scheffer, suDra, note 2 at 259. 

17 Greenwood, "Is there a Right of Humanitanan Intervention?" (1993) 49:2 The World 
Todav at 40. 
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reorganised to enhance both its legitimacy and the capacity for action"." While Roberts 

notes, with respect to the questions posed earlier, that "international thought and practice 

seem to be ~hanging",'~ Teson forcefully argues "the doctrine of humanitarian intervention 

has experienced a drarnatic revival with the end of the Cold War" and concludes: "that the 

international cornmunity has a right to intervene to uphold human nghts is supported by 

recent practi~e".~ Even though Falk suggests humanitarian intervention since 1989 has been 

a failure, and attributes reasons for the failure, he nevertheless argues that "with the end of 

the Cold War there has been a notable shift in interventionary diplomacy away from purely 

geopolitical interventionism in the direction of support for humanitarian claims to alleviate 

human suffering" and "fiorn a purely normative perspective of law and morality, this shift 

in interventionary practice is a welcorne de~elopment".~' 

" Hoffmann, "The Politics and Ethics of Military Intervention" (1995-96) 37:4 SuMvai 
29. 

l9 Roberts, auprg, note 8. Wheeler and Morris, in their examination of the cases of Iraq, 
Somalia and Rwanda, corne to the conclusion the post-Cold War intervention "provide no 
more than the most tentative suppon for the descriptive claim that the concept of 
humanitarian intervention is now seen by the international community as legitimate". See 
Wheeler and Moms, "Humanitarian Intervention and State Practice at the End of the Cold 
War" in Fawn and Larkins eds., International Societv after the Cold War (London:MacrnilIan 
Press, 1996) at 1 3 5 at 160. 

'O See Teson, "Collective Humanitarian Intervention" (1996) 17:2 Michigan Journal of 
International Law 323. 

'' S y r a  note 1 1 at 5 1 1,s 12. For other writers supponive of humanitarian intervention 
in the post-Cold War period see for instance, Duke, "The State and Human 
Rights:Sovereignty versus Humanitarian Intervention" (1994) 12 International Relations 25 
(examining justifications for intervention and concluding that legai grounds exist when 
adequate proof of gros violations of fundamental human rights can be established);Arnison, 
supra, note 6 (noting how events in the cases exarnined illustrate the growing need for 
humanitarian intervention when armed conflict, egregious human rights violations or 
starvation put countless lives at risk); Nanda, supra, note 8 at 344 (discussing post-Cold War 
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Opponents of humanitarian intervention, however, remain sceptical, by insisting that 

sovereign states and their prerogatives remain fundamental even when humanitarian issues 

anse. For Do~e l ly ,  "[w]e should not expect - hopefilly or fearfully - the imminent 

emergence of an international practice of humanitarian intervention"." Others have also 

expressed concerns about the viability of humanitarian intervention as a mechanism for 

enforcement of the will of the international c~mrnunity.~ Ayoob distinguishes between two 

practice and concluding "'humanitarian intervention' remains a viable alternative.That it 
should be sparingiy used is appropriate. But that it can be used should prove a powerful 
deterrent to oppressive regimes"); Harff, "Rescuing Endangered Peop1es:Missed 
Oppominities" (1995) 62: 1 Social Research 23 (arguing in favour of humanitarian 
intervention as a last resort to correct massive violations of human rights like genocide and 
political mass murder);Burmester, "On Humanitarian 1ntervention:The New World Order 
and Wars to Preserve Human Rights (1994) Utah Law Review 269;Delbruck, "A Fresh Look 
at Humanitarian Intervention Under the Authority of the United Nations" (1992 67 Indiana 
Law Journal 887;Nafiiger, "Humanitarian Intervention in a Cornrnunity of Power Part II 
(1994) 22 Denver Journal of International Law and Policy 2 19;Walzer, "The Politics of 
Rescue" (1 995) 62: 1 Social Research 53 ,Dowty and Loescher, "Refùgee Flows as Grounds 
for International Action" (1996) 2 1 : 1 International Security 43 (arguing whatever the 
theoretical debates, international intervention as a response to refùgee flows is quietly 
becoming a de facto nom in state declaration and practice);Chopra and Weiss, suDra, note 
2,Higgins, Problems and Process:Intemational Law and How We Use it (0xford:Clarendon 
Press, 1994) at 247-248;Parekh, sur,q, note 2 at 49-69. 

22  SUD^^ note 9 at 607. 

As noted earlier, Robens, questions whether "'humanitarian war' is not an oxymoron". 
He points out that armed intervention "may corne to involve a range of policies and activities 
which go beyond, or even conflict with, the label 'humanitarian'". The use of force with the 
objective of saving lives is likely to lead to more loss of lives. The lives of intervenors as 
well as innocent civilians are likely to be endangered through such operations. Booth has 
noted in this regird "[tlhe dûire to 'do wmething' has to be tempered by the knowledge that 
not only rnay it not be possible to 'solve' a historic contlict by a shon and dramatic military 
intervention, but it may make matters worse". For hm, "[tlhe injection of military force to 
impose a resolution on a bitter conflict is likely to be a slippeiy slope, and probably an 
ineffkctive Uistniment". See Roberts, Su~ra, note 8 at 429,448;Booth "Human Wrongs and 
International Relations" (1 995) 7 1 : 1 International AfRairs 103 at 120- t 2 1 . 
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kinds of humanitarian interventions: the politically motivated and politically innocent 

varieties. The former take place when the political interests of a major power are evident, 

and this affects the legitimacy of the action. The latter type of intervention fails to consider 

and address the political causes of conflia fiom the onset. He questions the selective nature 

of humanitarian interventions even arnong the many candidates for intervention in the third 

world which reinforces doubts about the reai motives of intervenors, and concludes: 

[fJor many rasons humanitarian intervention, in any effective sense of the 
term, c m  be considered a nonstmer. Both politically motivated and 
politically innocent varieties of intervention may be counterproductive. 
Moreover, lack of resources and hiIl could make such intervention selective, 
detracting funher fiom its credibility as a legitimate instrument for the 
enforcement of the will of the international cornmunity as a whole." 

However, as Whitman argues, "the deployment of rnilitary force is always founded on a 

hard-headed calculation of n s k .  and there is nothing to preclude humanitarian objectives on 

an agenda framed by a more deteminedly self-interested mot ivat i~n" .~ It is argued that if 

states condua their flairs based on national interest, then the trends in post-Coid War 

humanitarian interventions can be explained on the basis that national interest is being 

redefined in such a way that humanitarian crises cannot be ignored since they affect ail 

nations. This is especially evident when humanitarian tragedies result in wider regional 

conflicts, and when the flow of refugees destabilizes states. Thus, states have begun to 

" Ayoob, "The New-Old Disorder in the Third World" (1995) 1: 1 Global Govemance:A 
Review of Multilateralism and Intemational Or~anizations 59 at 70-71. See dso Conference 
Report, supra note 5 at 6. 

" Whitman, "A Cautionary Note on Humanitarian Intervention" (1995) Journal of 
Humanitarian Assistance 1 .[http://www-jha-sps. carn.ac.uk] 
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redefine national interests more broadly, and in ways which acknowledge the relationship 

between humanitarian crises, national, politicai, and economic security. Instances of less 

consistent responses to humanianan crises or the selection bias in these cases of intervention 

can be explained by the assignment of various priorities to other interests at any particular 

tirne. 

Having said that, though, it seems to be the case that not dl states are supportive or 

in favour of a proactive international interventionkt stance. International suppon has been 

forthcoming mainly from Western states. France has been in the forefront, and champion of 

a new humanitarian intervention," and to this end has even created a ministry of 

humanitarian afEairs to dd exclusively with those issues. In a speech in Iuly 199 1, President 

Mitterand stated "France had taken the initiative of this new right, rather extraordinary in the 

26 France has advocated a new droit et devoir d'ingerence (the right and duty of 
intervention). This discourse has its foundations in ethical concerns grounded in human 
rights conceived as minimum standards. Bettati and Kouchner have been its foremost 
proponents. Kouchner has argued "[hlurnanitarian intervention, backed by UN resolutions, 
has become Our duty. And little by Little, under the impetus of war, catastrophe and the 
awakening of the World's conscience, this duty should become Our nght;to intervene 
wherever victims are calling out for help, where human beings are suffering and dying, 
regardless of borders". Kouchner, "A Cd1 for Humanitarian Intervention" üNHCR, 
(December 1992) RefÙgee Magazine, quoted in Harriss ed., SuQrab note 2 at 6 1. Even though 
this position has not been accepted as common practice, international opinion seems to be 
moving in that direction. For a detailed discussion of d'ingerence see for example, Bettati, 
"The Right of Humanitarian Intervention or the Right of Free Access to Victims?" (1992) 
49 The Review: International Commission of Jurists 1;Sandoq "'Droit' or 'Devoir 
d'Ingerence' and the Right to Assistance:The Issues Involved" (1992) 49 T-: 
Review-International Commission of Juristq 12;Garigue, "Intervention-Sanction and 'Droit 
DtIngerence in International Humanitaria! Law" (1993) XLWII International Journal 
668;Bowring, "The 'Droit et Devoir D'Ingerencel:A Timely New Remedy for Africa?" 
(1995) 7:3 Afncan Journal of International and Corn~arative Law 401 at 499;GuilIot, 
"France, Peacekeeping and Humanitarian Intervention" (1994) 1 : l  International 
Peacekeeoing 30-43. 
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history of the world, which is in a way the right of intervention within a country, when parts 

of its population is a victirn of per~ecution".~' Humanitarian issues have thus become a 

major theme of French diplomacy within the UN. French initiatives led to the adoption of 

UN General Assembly Resolution 43/131 (1988). which recognized the right of 

humanitarian assistance to victims of natural disasters and similar emergency situations, and 

Resolution 451100 (1990) which reaffimed these rights and the endorsement of the 

"corridors of tranquillity" concept in order to facilitate the work of humanitarian agencies." 

It is therefore not surprising that given the context of collective effons aimed at alleviating 

human misery and suffenng, France was actively involved in UN operations in Northern 

Iraq, Bosnia, and in Somalia, and took the initiative, albeit too late, in responding to the 

humanitarian tragedy in Rwanda. Thus, with regard to the justification for the French 

intervention in Rwanda, its Foreign Minister claimed a legai duty to intervene for 

humanitarian reasons. 

Appalled by the response to the Rwandan crisis, the Danish Foreign Ministry 

convened a study group to jointly evaluate the emergency assistance to Rwanda, which has 

*' Quoted in Bettati,u., at 5. Elsewhere, French Foreign Minister Dumas has 
commented "France believes that the law of humanity takes precedence over the law of 
nations and should aiways serve as a basis for the latter; and that the duty to provide 
humanitarian assistance, ever more an integrai part of today's universal conscience, should 
be embodied in international legislation in the fonn of a 'right to intewene on humanitarian 
grounds" . Quoted in Torrelli, "From Humanitarian Assistance to 'Intervention on 
Humanitarian Groundsf?" (1 992) International Review of the Red Cross 228 at 229. 

'' France was aiso responsible for the origins of G.A. Res.A/RES/46/182 (199 l), 
requesting the UN Secretary-General to establish the position of an emergency assistance 
coordinator to work with governments and insurgents to provide more effective humanitarian 
assistance. This ultirnately led to the establishment of the United Nations Department of 
Humanitarian Anairs in early 1992. 
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resulted in a report that Hindell characterizes as essentially an interventionist man if est^.'^ 

Germany and Belgium have expressed sirnilar sentiments. Genscher, the former German 

Foreign Minister, in his speech at the UN General Assembly expressed Gemany's 

conviction that "where human nghts are trampled upon, the farnily of nations cannot be 

confined to a role of spe~tator" .~ The Belgian Foreign Minister also declared that "the 

international cornrnunity should help States to respect human rights, and to force them to do 

so, if nece~sary".~~ This statement emphasizes the idea that governments must be held 

accountable for the human rights violations of their citizens. Thus, forcible measures should, 

if necessary, be employed in extreme situations that warrant its use. Following the 

intervention in Nonhem Iraq the British Foreign Secretary Douglas Hurd proclaimed that 

"recent international law recognises the right to intervene in the flairs of another state in 

cases of extreme humanitarian need'?' Biitain has consistently supponed Security Council 

resolutions dealing with various humanitaian crises discussed earlier. The Canadian 

goverrunent laid the foundation for a significantly different approach in dealing with 

sovereignty, intemal confiicts and hurnan rights violations abroad. Former Canadian Prime 

Minister Btian Mulroney drew an analogy beîween interna1 violence and international 

violence by saying "just as it is no loiiger acceptable for society, the police, or the couns to 

*' Foc a review of the five-volume report titled "The International Response to Codict 
and Genocide:Lessons from the Rwanda Expenence", see Hindell, "An Interventionist 
Manifesto" (1996) Xm International Relations 23-3 5. 

31 -- ibid 

" Quoted in 3uDra, note 25 at 2. 
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turn a blind eye to family violence, so it is equally unacceptable for the international 

community to ignore violence and repression within national borden"." The new approach 

in Canadian foreign policy has been supportive of humanitarian intervention, although this 

has not been without contr~versy.~~ At the outset of the Clinton administration, a policy of 

"assertive multilateralisrn" was put forth. This policy was to see the US working closely with 

international institutions like the CTN in addressing intractable problems like ethnic conflicts, 

aggression, genocide, and the survival of dernocracy in the face of tyranny, among others. 

The then US Permanent Representative to the UN, Madeleine Albnght, outlined the 

relationship that the US will forge in the UN. She pointed out the fusion of peace-keeping 

and peace enforcernent operations with the delivery of humanitarian assistance as examples 

33 Notes for an Address by Prime Mnister Bnan Mulroney on the Occasion of the 
Centennial Anniversary Convocation, Stanford University, Califomia, September 29,199 1. 
Cited in Gillies, "Human Rights or State Sovereignty? An Agenda for Principled 
Intervention" in Charlton and Riddle-Dixon eds., International Relations in the Post-Cold 
War Erâ (Scarborough:Nelson Canada, 1993) at 463. Similarly, the Canadian permanent 
representative to the UN in an address points out "[tlhe principles of sovereignty and non- 
intervention in intemal affairs of States no longer reign supreme in the UN. Indeed the 
pressure felt in the UN is for more intervention, not less and the debate of the future may 
rwolve less around the question of whether the üN has the right to intervene than whether 
it has a duty to do so". "Lessons From Recent UN Operations in Yugoslavia, Cambodia and 
Somalia" (Address to the Sixth h u a l  Meeting of the Acadernic Council on the United 
Nations Synem, Montreal, June 18, 1993) at 2. Quoted in Weiss,"Inten>ention: Whither the 
United Nations" (1 993) 17: 1 
The Washington Ouarterlv 109 at 124. 

Y See Department of Foreign Main and International Trade, Towards a Raoid Reaction 
Ça~ability for the United Nations (1995). For a fuller discussion of Canadian initiatives and 
controversies surroundhg her policy of humanitarian intervention which have been cnticized 
as being spontaneous, inconsisent, and without adequate planning and matenal support, see, 
Keating and Gammer, "The Wew Look' in Canada's Foreign Policy" (1993) XLVIII 
International Journal 720-748. 



of what the US wiil ~ ~ p p o n . ~ ~  The US experience in Somaiia resulted in the passage of PDD 

25 which had implications for nding out the deployrnent of ground troops in Bosnia until 

afler the Dayton Accord made that possible, the refusa1 to act in Rwanda other than sending 

humanitarian relief d e r  the massacres had stopped, and hesitation about intervention in 

Haiti, although a US-led intervention was finally authorized. With the recent American 

involvement in Haiti, and in Bosnia, the US sought to define new forms of panicipation in 

global contlict management which Blechman has descnbed as "cornbining UN peace 

operations with parallel, but separately managed, multilateral inter~entions".~~ Although 

Arnerican foreign policy was less consistent, characterized by a range of responses fiom 

doing sornething to doing very little, this multilateral approach in using international 

institutions has benefitted the üN in ternis of its capacity for dealing with the humanitaian 

problerns it has been confionted with. 

At the UN Se-ty Council summit meeting in 1992, Russian President Bons Yeltsin 

intimated support for the primacy of human rights and the need for a rapid response 

mechanism to consolidate the rule of law throughout the wor~d.~' At the very least, Russia 

and other former Soviet Republics have explicitly expressed their intention to participate 

'' Albright, "The Use of Force in a Post-Cold War World" in (1993) 4:39 US Department 
gf State Dimatch, at 667. 

For a detailed expianation of why the US hesitated in taking on the leadership role 
promised by the rhetoric of the new world order, see Daalder, "The United States and 
Military Intervention in Intemal Codict" in Brown ed., The International Dimensions of 
Internai Conflict (Cambridge,Mass:MIT Press, 1 W6), 46 1 -488. See also Blechman, 
"Emerging from the Intervention Dilemrna" in Crocker, Hampson, Aall eds., Manaeinp 
Global Chaos:Sources of and Responses to International Conflict (Washington,D.C.:United 
States Institute of Peace Press, 1996), 287-295. 

" Cited in Scheffer, SuDra, note 2 at 283. 
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actively in international institutions," or at least acquiesce in the international comrnunity's 

efforts towards such ends. This development has pennitted the üN to take actions that it 

would previously not have taken. 

In Northem Iraq, Resolution 688 was passed to proted the Kurdish population 

through the creation of no-fly zones and Kurdish enclaves. In this case, the Secunty Councii 

emphasised the link between respect for human rights and the maintenance of international 

peace and security. In Somalia, UNOSOM was created by Resolution 751 to monitor a 

ceasefire and escon delivery of humanitarian supplies. Resolution 794 authorized the use of 

"al1 necessary means" to establish a secure environment for humanitarian relief operations 

which provided the bais for the US-led deployrnent of UNITAF. Under Resolution 8 14, the 

UN assumed transitionai authority in Somalia, where the use of force was authorized to 

restore law and order and to deal with bandits. Moreover, in the case of the former 

Yugoslavia, Resolution 743 established CMPROFOR with a mandate "to create the 

conditions of peace and security required for the negotiation of an overall settlement of the 

Yugoslav crisis". In a senes of Resolutions, the Security Council demanded an unimpeded 

delivery of humanitarian supplies for the populations of Sarajevo and other parts of the 

country. Resolution 770 called on States and regional organisations to take "al1 measures 

necessary", which did not exclude the use of force, to protect humanitarian convoys in 

Bosnia. Furthemore, in Rwanda the UN mandate before the genocide broadly related to 

monitoring implementation of the Arusha Accords. Resolution 912 reduced the number of 

3a Evangelista, "Histoncal Legacies and the Politics of Intervention in the Former Soviet 
Union" in Brown ed., âupo, note 36 at 119. 
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troops with a mandate to act as intermediary between the government and rebel forces, and 

to assist in humanitarian relief operations. By Resolution 918, the mandate was expanded 

to include protection of refugees through the establishment of safe humanitarian zones and 

the provision of security for relief operations. Resolution 929 eventually authorized member 

states to use "dl necessary means" to carry out humanitarian operations. In Liberia, 

ECOWAS troops intervened in that country in a bid to end the civil strife, restore law and 

order, and prevent further loss of life. The Secunty Council in Resolution 788 cornmended 

the ECOWAS effort to h d  a lasting peace to the con£iict. Finally, in Haiti, Security Council 

Resolution 841 imposed wide-ranging sanctions in 1993 on the Haitian military authorities. 

Resolution 940 caIled on member states to form a multinational force and to use "al1 

necessary means" to retum Aristide to power. The United Nations Mission in Haiti 

(UNMM) was finally deployed to replace US forces. These resolutions reflect the UN'S 

willingness, at least in principie, to find massive human rights violations as constituting 

threats to, or breaches of international security, and thus taking action not excluding military 

measures to redress those violations. 

Opposition to humanitarian intervention has mainly come fiom Third World states. 

Many non-Western states view with scepticisrn the motives of Western countnes in 

advocating humanitarian intervention. States like China, India3' and Zimbabwe"' have been 

39 India, however, has intimated its readiness to develop "generai principles and 
guidelines for such intervention". See UN SIPV.3046 3 1 January 1992). Cited in Childers 
and Urqhart, Renewin~ the United Nations Svstern (Uppsala:Dag Hammerskjold 
Foundation, 1 994) at 1 8. 

'O Zimbabwe seems to be retreating fiom this position. In reaction to ECOMOG's 
intervention in Liberia, Zimbabwe's President Mugabe stated the "'domestic afTairsl of a 
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at the forefront in arguing that it is not within the domain of the Security Council to handle 

hurnan rights issues. China is very important in this regard since it has a veto in the Security 

Council. However, it has proceeded cautiously. It has so far gone dong with other Security 

Council members, albeit reluctantly, in authorizing UN-directed humanitarian interventions, 

or abstained frorn voting in that regard." 

Furthemore, concems have been expressed about the expanding definition of 

"international peace and security" by the Security Co~ncil. '~ Scepticisrn is expressed 

regarding the interpretation of what amounts to "a threat to the peace, breach of the peace, 

or act of aggression" to include issues which were previously considered to be within the 

domestic aEairs of States. The Secunty Council can become involved in issues ranging from 

peace building and peace enforcement;early-waming systems; protection of human rights 

to nonmilitary threats to peace and security in the economic, social, humanitarian and 

countxy must mean affairs within a peacefùl environment, but ... when there is no governrnent 
in being and there is just chaos in the country, surely the time would have corne for an 
intervention to occur". Ephson, "Right to Intemene", quoted in Wippman, "Enforcing the 
Peace:ECOWAS and the Liberian Civil War* in Damrosch ed., s u ~ r &  note 1 at 182. See 
also, M. 

" Wheeler and Moms comment that the reason for Chinese caution remains unclear, 
though it seems her expenence with colonial powers, and a radically different notion of 
human rights grounds a policy that places sovereignty and nonintervention as sacrosanct 
principles. Aithough its sensitivity over Article 2(7) of the UN Charter acts as a strong brake 
on Secunty Council-mandated humanitarian intervention, her options are limited by wider 
political constraints. This dictates not stepping too far out of line with a Secunty Council 
dominated by its three Western permanent members, especially the US. Wheeler and Morris, 
suDra note 19, at 162- 163. 

42 See Weiss, "On the Brink of a New Era? Humanitarian Interventions, 1991-1993 " 
(1994) The Brown Journal of World AfFairs 235 at 240. 
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ecological fields." The ever-increasing powers of the Security Council have created an 

apprehension among certain third world states of being subject to, in the words of 

Dallmeyer, a "hegemonic directorate", or what Naâiger describes as "the spectre of a 

modem Holy Alliance of the Great Powen" that could dispense with the principle that the 

basis for UN action in a state's domestic flairs must be subject to that state's consent." 

Some of these states perceive a greater threat From the permanent members of the Security 

43 See generally, Boutros-Ghali, An Agenda for Peace: Preventive Diplomacv. 
Peacemakna and Peace-keeping, Repon of the Secretary-General pursuant to the statement 
adopted by the Surnmit Meeting of the Security Council on 31 January 1992 (New 
York: United Nations, 19%). 

" Dallmeyer provides an example of reaction by certain third world states towards a 
proposai to provide emergency humanitarian assistance following major disasters. The 
Moroccan representative stated "[wle believe also that any international assistance in this 
area must be subject to consent, following a request by a state, and must be compatible with 
needs and prionties. This consent and the appeal of the State concemed must be 
respected.. . [Olur country cannot go dong with any undertaking designed to create 
autonomous machinery that, if not properly defined and strictly controlled, could result in 
interference in the interna1 affairs of States". The Indian representative stated: "The Charter 
of the United Nations messes the domestic jurisdiction of states; nobody can or should dilute 
this aspect of national sovereignty, even if the stakes are high". The Pakistani delegate 
observed: "First, no attempt should be made to compromise national sovereignty when 
providing emergency assistance. We agree with those who have categorically rejected the 
use of humanitarian relief as a disguise for political intemention". Finally, the representative 
of Tunisia stated: "First, there rnust be consensus on this important and complex question. 
Emergency humanitarian assistance necessaily involves the participation of several parties, 
including donor and recipient countries.. . Secondly, the main responsibility for disaster 
management rests with the Governments of the stricken countries. Humanitarian 
assistance ... should in no case violate the pnnciple of national sovereignty. Any reform in this 
field should, in our Mew, fully respect national sovereignty as embodied in the consent given 
or the request made by the country concerned". See UN/46/PV.41 at 19-56. Quoted in 
Dallmeyer, "National Perspectives on International 1ntervention:From the Outside Looking 
In" in Daniel & Hayes eds., Beyond Traditional Peacekeeoinq (London:Macrnillan Press 
Ltd., 1995) 20. See also, Nafiiser, "Humanitarian Intervention in a Comunity of Power 
Part II" (1 994) 22 Denver Journal of International Law and Policy 2 19 at 230. 
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Council than existed during the Cold War contest between the superpower~.~~ Some Third 

World states have thus argued that the General Assembly should maintain a greater 

involvement in decisionmaking processes regarding humanitarian intervention lest the UN 

becornes dominateci by the major powers using it for their own ends." In cautioning against 

an expansion of the definition of humanitarian intervention, the Chairman of the Group of 

" A publication by the United Nations Association in the United States, notes "[tlhe East- 
West rapprochement and the invigoration of the Security Council have lefi many developing 
countries deeply concemed about their vulnerability to international intervention in the post- 
cold war era. There is now no counterbalancing political bloc to discourage Westem 
countnes Eom using economic pressure to force a developing- country govemment to make 
the son of internai changes they believe desirable; and the big powers have now 
demonstrated the potential for forcefùl intervention under the aegis of the Secunty Council. 
Govemments of weak and poor states, acutely aware of the limited nature of their 
'sovereignty' in confionting the global tides of economic, social, environmental, and 
communication changes, have drawn the line to assert at least their politicai sovereignty. 
They have blocked efforts by Westem powers to add to the Secunty Council agenda such 
issues as environment, drugs, and democratization - issues that, they feu, rnight be used to 
justiQ international intervention in their &airs - insisting that such matters are the province 
of the General Assembly, whose one-statdone-vote mle of decision-making embodies the 
Charter pnnciple of the 'sovereign equality of states'". UNA-USA, The Common Defense; 
Pace and Secunty in a chan gin^ World (1992) at 34, quoted in Nafziger, W., at 230-23 1, 
footnote 54. A detailed discussion of specific proposais, and the pros and cons of Security 
Council reform is beyond the scope of this work. On these issues see The Repon of the 
Independent Working Group on the Future of the United Nations, The United Nations in itr 
Second Half-Century;Sutîerlin, "United Nations Decisionmaking:Future Initiatives for the 
Security Council and the Secretary-General" in Weiss ed., Collective Secunty in a Changinp 
World (Bou1der:Ly~e Riemer Publishers, t 993) 12 1 - 138;Russet,ONei11 & Sutterlin, 
"Breaking the Security Council Logjarn" (1996) 2:1 Global Govemance:A Review of 
Multilateralism and International Or~anizations 65;Smith, Comment, "Expanding Permanent 
Membership in the UN Security Counci1:Opening a Pandora's Box or Needed Change?" 
(1 993) 12 Dickinson Journal of International Law 173;Bills, Note, "International Human 
Rights and Humanitarian Intervention: The Ramifications of Refonn on the United Nations' 
Security CouncilU(1 996) 3 : 1 Texas International Law Journal 107;Caron, "The Legitimacy 
of the Collective Authority of the Security Council" (1993) 87 Amencan Joumal of 
International Law 552;Weiss, "Whither the United Nations" (1993) 17: 1 The Washinlrton 
Quarterly 109. 

' Nafziger, m., at 23 1. 
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77 noted: 

the Group of 77 is slightly worried that some.. .may not be sensitive to certain 
pleas for an abiding respect for the sovereignty of nations. Our concem stems 
fiom our historical past, when many of us, as colonial subjects, had no rights. 
The respect for sovereignty which the United Nations system enjoins is not 
an idle stipulation that can be rejected outright in the name of even the 
noblest ge stures... An essentiai attribute of that sovereignty is the principle of 
consent, one of the cornerstones in the democratic ideal itself." 

In essence, international intervention is viewed with suspicion and fear since it conjures up 

memories of impenalism, coloniaiism, racism and humiliation which militates against any 

broadly based formulation of principles regarding intervention? Nevertheless, it seerns this 

attitude of outnght hostility to humanitarian intervention seem to be changing. As noted in 

the last chapter, comments by several prominent Afncan leaders endoning ECOMOG's role 

in Liberia demonstrate shifting attitudes and thinking about sovereignty and under what 

circumstances intervention may be appropriate. This seerns to be consistent with Childers 

and Urqhart's findings of a growing readiness among third world States to find ways for 

"genuineiy disinterested and UN-directed humanitarian intervention"." 

Also, international organization inertîa appears to open the door to a more vigourous 

approach to humanitarian interventions. Within institutional secretariats, the former UN 

Secretary-Generd Boutros Ghaii's Agenda for Peace, and the Supplernent to the Agenda 

offer a useful starting point. The then Secretary-Generd observed even though respect for 

sovereignty and integrity is "cruciai to any comrnon international progress", he went on to 

" UN/46/PV.4l1 at 34-36.(Statement of Mr. Kofi Awoonor, representative of Ghana 
speaking on behalf of the Group of 77). Quoted in Dallrneyer, suDra., note 44 at 26. 

Dallmeyer, W. 
19 See supra, note 39. 
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suggest that "the time of absolute and exclusive sovereignty.. .has passed" and that it is 

necessary for govemments "to find a balance between the needs of good intemal govemance 

and the requirements of an ever more interdependent world"." During his tenure of office, 

Boutros-Ghali regularly lamented and urged the Seçurity Council to devote equal attention 

to less prominent trouble spots of the world when it seemed the Council would not discuss, 

or even act in certain situations. As one commentator notes, the fast pace of change "tumed 

on its head the long-standing question of whether the United Nations could do anything 

usehil" to "whether the United Nations can do everything"." 

The theme of a more assertive hurnanitarianisrn was harped on by other prominent 

Secretariat officiais. The former UN representative in Somalia, Mohamed Sahnoun, observed 

that " [g]ovemrnents c m o t  invoke sovereignty to prevent humanitarian access to the 

population ... If there is a humanitarian catastrophe, the international cornmunity is morally 

bound to intervene"." In a sirnilar vein, Jan Eliasson, Undersecretary-General of the UN 

Department of Humanitarian Main, in response to a question as to whether there is a moral 

obligation for the international community to respond to humanitarian crises, assened: 

"[c]eflainly there is a moral obligation, and now also an obligation that is accepted 

by.. .member states [of the LNJ". He went on to admit "the concept that solidarity does not 

end automatically at a border but rather with a human being in need has broken through in 

'O Su~ra,  note 43 at 5. 

'l Pastor, "Fonvard to the Beginning:Widening the Scope for Global Collective Action" 
(1993) XLVIII Internationai Journal at 642. 

'' Sahnoun, "An InteMew with Mohamed Sahnoun" (1994) 2-3 Middle East Repon 29. 



the humanitarian ~ e a " . ' ~  Commenting on the role of the Security Council in the post-Cold 

War era, the present üN Secretary-Generai, Kofi Annan, then Undersecretary-General for 

peacekeeping operations stated that " [tlhe.. .Council is moving towards greater 

interventionim because in rnany tragedies public opinion perceives a human irnperative that 

transcends anything else. We are using more force because we are encountering more 

resistance"." Wnting about concems leading to an effort to better define conditions under 

which humanitarian intervention could be undenaken, the Undersecretary-Generai for 

Political Anairs sums it up as follows: 

[i]n i n t e ~ e w s  with representatives of member states at the United Nations 
and in discussions at various seminars, there is no objection to hurnanitarian 
intervention where there is overwhelming evidence that rnany people are 
staMng and those involved in the confiict are deliberately preventing the 
international community from delivering humanitarian assistance to those 
who need it. 

There is a consensus hat under such conditions efforts must be made 
to overcome obstacles and to ovemde the objections of the warring panies. 
There is also a consensus that these efforts should not be camed out 
unilaterally - either by one country or a coalition of countnes - but that such 
a situation should be brought to the attention of the international community 
to obtain a clear mandate for humanitarian intervention." 

Thus, it appears the consensus supports multilateral intewention in situations of extreme 

human rights deprivations and suffering. 

With regard to regional organizations, international enforcement action involved their 

Eliasson, "Interview - The U.N. and Humanitarian Assistance" (1995) 48:2 Journal of 
International Anairs at 492-493. 

" Quoted in Martin, "Peacekeeping as a Growth Industry" (1993) 32 The National 
Interest at 3.  

'' lonah, "Humanitarian Intervention" in Weiss and Minear eds., Humanitananism Across 
Borders:Sustaininn Civilians in Times of War (Bou1der:Lynne Rieruier Publishers, 1993) 69 
at 70. 
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use, for example, in the former Yugoslavia. Security Council authorization to states "acting 

nationally or through regional organizations" to enforce a no-fly zone over Bosnia, to 

enforce economic sanctions, and to protect the Bosnian Muslims through the concept of safe 

havens were undertaken through NATO and the Western European Union. As Javier Solana, 

NATO Secretary-General, points out, "NATO helped bring the war to an end through its 

support over several years to the United Nations through its lirnited, but effective use of 

airpower". He continues, "not to meet the challenge of Bosnia would have been a profound 

failure of collective will and an abdication of moral responsibility by the entire international 

comrnunity"." These statements suggest NATO had in the past complemented UN efforts, 

and that where necessary, the organization will support future UN efforts when called upon. 

The Haitian problem served as a tngger for the OAS to have overcome its 

reservations regarding interference in the domestic affairs of states. The Santiago 

cornmitment of June 1991, in which the OAS resolved that any "sudden or irregular 

interruption of democratic political institutional process" in any one of the member states 

would result in the convening of an emergency meeting to decide what to do, was vital in 

establishing "a normative trigger" to deal with Haiti, even though "articulation of the 

response was too weak to constitute a deterrent"." Nevenheless, more significantly, the 

Declaration "internationalizes issues of domestic govemance, stating that democracy and 

s6 Solana, "NATO's role in Bosnia:CLarting a New Course for the Alliance" (1996) 
XLViI Review of International mairs 1. 

57 Damrosch, suDra, note 1 at 35 1. 
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human nghts are essential to regional identity"?' If the lessons of Haiti are anything to go 

by, then it seems the OAS will be prepared to take sirnilar kinds of action in future, even if 

they fa11 shon of the use of force where democratic rule - and the consequent violations of 

Iiuman rights - is truncated. 

Also, the Somalian tragedy has influenced the OAU in rethinking its approach to 

issues of sovereignty, human rights and intervention. Prior to the Somali catastrophe, Afncan 

states were reluctant in allowing foreign intervention in internai strife on the continent. 

However, a change of viewpoint seems to be underway. At the OAU foreign ministers 

meeting in Addis Ababa in Febmary 1992, and at its summit meeting in July 1992, AFncan 

states were prepared to approve intervention in circurnstances such as ~ornalia.'~ OAU 

comrnendation of the ECOWAS action in Liberia has already been noted. Since the tragedy 

of Sornalia, the Organization's Secretary-General, Salim Salim, has made bold proposais for 

an OAU mechanism for conflict prevention and resolution. He has observed that "if the OAU 

is to play the lead role in any African conflict" then "it should be enabled to intervene 

swiftly". He goes on to suggest that the OAU should be a leader in transcending the 

traditional notion of sovereignty, building on AFncan values of kinship, solidarity, and the 

Mew that "every African is his brother's keeper"." It is aiso interesting to note that Afiican 

leaders have given their support for a rnilitary intervention to dislodge leaders of the recent 

Wedgwood, "Regional and Subregional Organizations in International Confiict 
 managem ment" in Crocker et d, suDra, note 36 at 279. 

59 Suprq, note 55 at 74. 

60 OAU Council of bfinisters, Repon of the Secretary-Generai on Conflicts in Afnca, 
quoted in Deng, suDra, note 6 at 299. 



coup in Sierra Leone. A Nigenan-led alliance had already taken some rnilitary action in that 

country. Reacting to the events, the UN Secretary-GeneraJ noted there was generai Afncan 

acceptance of the military intervention. The Nigeria-led rnove has also enjoyed the apparent, 

if'not explicit aippon of the OAU, and the Commonwealth, whose General Secretary called 

a rnilitaiy intervention "totally j~stified".~' As noted earlier, these developments suggest an 

increasing recognition by many Afncan States, and the OAU, that a total prohibition on 

intervention in a state's intemal affairs as a result of suffenng caused by war, or widespread 

human rights violations is no longer feasible, or necessarily in their interest. 

Nongovermental organizations (NGOS)~' are dso becoming central to international 

The Globe and Mail, June 4, 1997 at A13. 

" Anderson has stated that "[n]ongovemmental organkations are privately organized and 
privately financd agencies, fomed to perform some philanthropie or other wonhwhile task 
in response to a need that the orguizers il& is not adequately addressed by public, 
governrnental, or United Nations effons". These NGOs receive pnvate contributions or are 
founded with fùnds from pnvate sources. Sorne rely on funding from their national 
govemments, and others completely avoid any governrnent funding. Anderson, 
"Humanitanan NGOs in Conflict Intervention" in Crocker et ai., SuDra, note 36, at 344. A 
distinction is usually made between national and international NGOs. The latter, may 
however, be described as national NGûs that extend their activities internationally. 
Anderson identifies four different mandates that NGOs rnainly based in Europe and Nonh 
America, and operating internationally, carry out. These are: 1. The provision of 
humanitanan relief to people in emergencies. 2. The promotion of long-term social and 
economic development in countnes where poverty persists. 3. The promulgation and 
monitoring of basic human nghts, and 4. The pursuit of peace, including the promotion of 
the philosophy and techniques of negotiation, conflict resolution, and nonviolence. NGOs 
have grown over the last forty years from 832 in 195 1 to 16,208 in 1990. It is estimated that 
some 400 to 500 international NGûs are currently involved in humanitarian activities world- 
wide. Beigbeder, The Rolc and Status of International Humanitarian Volunteers and 
0roanizations:The Right and Dutv to Humanitarian Assistance @ordrecht:Martinus Nijhoff 
Publishers, 199 1) at 80-82. Cited in Martin, "International Solidarity and Cooperation in 
Assistance to Afncan RehgeesBurden-Sharing or Burden-Shifiing?" (Paper presented at 
the Eighth Annual Meeting of the Academic Council on the United Nations System, New 
York City, 19-2 1 June 1995) at 1 S. On the changing nature of NGOs, see for example, Aail, 
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responses to intemal conflicts, and have performed imponant humanitarian tasks alongside 

other mors in the post-Cold War penod. This increasing importance of NGOs is becoming 

evident in the fact that "some control programmatic resources that rival or dwarf those of 

many governrnents and UN agencies"." During the Cold War, when UN agencies' 

operations were lirnited due to political considerations NGOs mostly, became the conduit 

through which relief reached suffenng populations. NGOs have been more flexible, less 

partial, and operate to some extent on rules of neutrality in their delivery of relief supplies 

in situations of conflict. 

The rise of NGûs in emergency relief throughout the 1980s has been spectacular. In 

199 1, European-based NGOs delivered about 450,000 tonnes of food aid to Afica, in 

comparison with about 180,000 tonnes in 1989." In 1994 NGûs accounted for over 10% 

of total public development aid which amounted to some $8 billion. They eamarked about 

half of the ever-growing percentage of their resources to ernergency relief 65 According to 

Weiss, "about onequarter of U.S. development aid is being channelled through NGOs as of 

"Nongovernmental Organizations and Peacemaking" in Crocker et. ai., m., at 433-443. 

" Exarnples of these NGûs include: World Vision International, Save the Children, 
CARE, International Rescue Cornmittee, Medecins Sans Frontieres, Odam, and Catholic 
Relief Services. These organizations engage in various activities in alrnost al1 humanitarian 
crises. Others, however, operate in specific countnes or continents, sectors, or population 
groups. The International Cornmittee of the Red Cross (ICRC), which Weiss places in a 
category by itself, assists and protects individuais in both international and non-intemational 
armed contlicts. This organization consists of governrnental and nongovemental members, 
with donor governrnents funding about 90% of its $500 million budget. Weiss. 
"Nongovernmental Orpizations and Interna1 Confiict" in Brown ed., supra, note 36 at 439. 

" Gnffiths et al., suorê, note 2 at 72. 

65 Weiss, in Brown ed., SuDra, note 36 at 44 1-442. 
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the mid-1990sN, and this is expected to "increase to one-haif by the end of the 1 9 9 0 s ~ ~ ~  The 

reasons for NGO success in emergency relief work according to Griffiths, Levine and Weller 

lie in their "flexibility, speed of reaction, comparative lack of bureaucracy, operational and 

irnplementational capacity, conmitment and dedication of the usually young staff". 

Additionally, "the political independence of the NGOs.. .gives them a strong comparative 

advantace in Uicreasingiy complex intemal conflicts"." Their "low overhead operations help 

viaims that governmental and intergovemental aid programs oRen fail to reach" .6' Thus, 

bilateral and multilateral organizations are increasingly relying on N O S  as sub-contractors. 

While this trend will allow for expansion of the scope of their activities, some NGOs have 

expressed concern about the possibility of being exploited by govemments or international 

institutions with a consequent loss of autonomy in their ope~at ions .~~ 

The provision of humanitarian relief by NGOs has becorne a vital supplement to 

governmental and international institutions efforts to rebuild societies tom apart by war. 

NGOs response to the humanitarian crises spawned by intemal codicts in the post-Cold 

War era has rneant that they are often trapped in the midst of this violence. Thus, it becomes 

irnponant to assess their views on the use of force in addressing these crises. 

NGO suppofi in using military forces in the complex humanitarian emergency 

situations of the 1990s appears to be mixed. UN rnilitary actions have been the "objects of 

66 m., at 442. 

67 Griffiths et.al.,supra, note 2 at 72. 

u. 
69 See Weiss, in Brown ed., suDra, note 36 at 442. 
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a loud chorus of criticism or mixed messages from parts of the NGO community - some 

cailiiig for rnilitary intervention one day and then castigating it the nextW.'O Given the pacific 

nature of humanitarian NGOs, it is not surprising that many of them have been critical of the 

use of force in the various UN missions. However, as Keen, Curtis and Slim suggest there 

is a tendency among the NGû cornrn?inity, where "it has cenaidy been alrnost de rigueur 

to concentrate on the failings of UN rnilitaiy humanitarianism rather than to identiq what 

military forces can do well in süch situations".'' While African Rights, for instance, has 

described UN and NGû missions in this period as one of liberating humanitanan 

organizations fkom "the Cold War straight-jacket", it has nevertheless been critical of these 

missions. It has characterized these missions as "a reckless period of humanitarianism 

unbound in which assenive humanitarian policies have oAen done more h m  than good".'' 

Some NGOs like Save the Children Fund (SCF) believe that the injection of UN military 

forces in humanitarian ernergencies actually worsens the situation. SCF has stated that 

military intervention is no panacea ...g reater [militaiy] intervention by the 
international cornmunity should not be automatically equated with rapid and 
durable solutions ... once the United Nations intemenes rnilitarily in a 
humanitarian emergency, as in Somalia, its actions can al1 too easily become 
part of the problem - another compiicating ingredient? 

'O Slim, "Military Humanitarianism and the New Peacekeeping: An Agenda for Peace?" 
(1 995) Journal of Humanitarian Assistance at 3 .[http://www-jha.sps.cam.ac.uk] 

" Keen, Cunis, and Slim, Calling in the CavalryA View of the Literature on Military 
Humanitarianism 199 1 - 1994 (CENDEP: Oxford Brookes University, 1995 in press), quoted 
in W. 

" Afican Rights, Humanitarianism Unbound:Current Dilernmas Facing Multi-Mandate 
Relief Operations in Political Ernergencies (L.ondon:November, 1994), quoted in M. 

" Save the Children, The United Nations and Humanitarian Assistance:A Position Paper 
(London:Save the Children, 1994) at 3. Quoted in M., at 3-4. 
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Slim and Visman have argued üN military operation in Somalia in early 1993 made NGOs 

less secure with the disarming of armed guards hired by the NGOs whilst leaving the rest of 

the country still armed." Once the UN had decided that it was embarking upon disarming 

these armed guards, a more persistent and appropriate level of force should have been used 

to disarm other armed bandits who were left to r o m  the countryside, and camed out attacks 

on relief consignments targeted for the civilian population. 

There seems to be a dilemma arnong the NGO community on the use of force 

regarding situations of intense Ievels of violence and acute human suffering. As Wheeler 

poses the question, in cases where NGO operations are overwhelmed given the level of 

violence and human suffering, should they appeal to States to use force knowing that such 

use of force, while unlikely to offer a lasting solution, rnight save a lot of Iives in the short 

term?" In answering this question, Cuny has noted how NGOs operating in the Former 

Yugoslavia and Somalia "resented their sponsoring govemments' willingness to place them 

in harm's way without providing adequate security, either by peacekeeping forces or direct 

inter~ention".~~ Luck, head of the United Nations Association of the United States, has 

stated that when "a national goverment collapses, leaving chaos and widespread domestic 

violence in its place" the UN is justified in authorizing a multilateral military intervention." 

" Slim and Visman, "Evacuation, Intervention and Reta1iation:United Nations Operations 
in Somalia, 1991-MUN in Hamiss ed., y+ra note 2, 145 at 156-1 57. 

'' Wheeler, "Agency, Humanitarianism and Intervention" (1997) 18: 1 International 
Political Science Review 9 at 22. 

" Cuny, "Humanitarian Assistance in the Post-Cold War Era" in Weiss and Minear eds., 
suDra, note 57 at 162. 

77 Luck, "Making Peace" (1992-93) 89 Foreign Policv at 145 
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In the former Yugoslavia, NGOs were initially hostile to the idea of armed protection 

for humanitarian convoys, but as the situation deteriorated, they finally succurnbed to the 

idea." Having resisted since its inception to advocate the use of force for humanitarian 

purposes, Medecins Sans Frontieres eventually called for it in response to the genocide in 

Rwanda in 1994." Other NGOs like the International Commission of the Red Cross (ICRC) 

argue that the use of force has a role to play in preventing massive violations of human 

rights. It notes rnilitary forces were effective when ordered to protect civilians in Rwanda, 

and that far more lives could have been saved had the UN employed military force to stop 

the genocide? The capability of even the small UN force to Save lives in Rwanda in May 

1994, and the French action to secure the chaotic situation in Southwestern Rwanda 

subsequently, according to Weiss, led Oxfàm to conclude "that the policy of caution about 

LM peacekeeping, induced by experiences in Somalia, should now be reviewed"." Thus, it 

appears to be the case with Nûûs, as Hermet suggests, that the level of human suffenng has 

corne to mean "there could be no qualms about the methods used'? 

Guillot, supra note 26 at 33. 

Supra note 73 at 22. 

'O International Federation of Red Cross and Red Crescent Societies, World Disasters 
Report 1996 (Mord:Mord University Press, 1996) at 80. Cited in Farrell, "Book Reviews" 
( 1997) 73 : 1 intematiorial AfEairs at 162. 

" Vassal- Adams, Rwanda: An Agenda for Action (London:Oxfam Publishers, 1 994) at 59, 
cited in Weiss, "Overcorning the Somalia Syndrome" (1995) 1:2 Global GovemanceA 
Review of Multilateralism and International Or~anizations 17 1 at 179. 

Hermet, "Rwanda: Why Medecins Sans Frontieres made a Cal1 for Arms" in Forbes and 
Francois eds., Po~ulations in Daneer 1995:A Medecins Sans Frontieres R e ~ o n  
(London:Medecins Sans Frontieres) at 91-96. Quoted in supra note 77 at 22. 
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In sum, there is a shift undeway in ternis of the principle and practice of 

humanitarian intervention in the postCold War ers? There is the belief that state 

sovereignty connotes responsibility and cannot be used as a shield to perpetrate massive and 

systematic violations of human nghts. Human rights have been a recumng normative theme 

in international relations. From the inception of the state system, the Peace of Westphalia, 

which marked the ideas of the sowreign authority of the state, and subsequent peace treaties 

noted in chapter one, contained significant clauses limiting sovereign prerogatives vis-a-vis 

the rights of populations inhabiting their temtories. Contemporary post- 1945 developments 

have also seen an elaborate international human rights regime starting from the UN Charter, 

the Universal Declaration of Human Rights, to the 1966 UN Covenants on Human Rights, 

the Genocide Convention, and beyond. These documents spell out responsibilities of 

govemments toward their citizens in terms of promoting and protecting their human rights. 

Recent innovations such as the OAS's Santiago Declaration, the OSCE's Copenhagen 

Document, and the Harare Commonwealth Declaration" contain notable human rights 

provisions. Even states applying to join NATO's "Partnership for Peace" are required to 

commit to the Universal Declaration on Human Rights. Sirnilarly, international financial 

institutions like the World Bank and the IBRD have since the 1980s imposed various 

" Blechman observes "the belief that govemments have a right, even obligation, to 
intervene in the fiairs of other states seems to have gained great currency in recent years". 
Blechrnan, in Crocker et. al.  SUD^% note 36 at 288. 

84 For a discussion of this Declaration as weil as an overall renewed cornmitment by the 
Commonwealth to human rights issues, see for example, Duxbury, "Rejuvenating the 
Commonwealth - The Human Rights Remedy" (1997) 46:S International and Com~arative 
Law Quarterlv 344-377. 



political conditionalities, including respect for human rights, as a prerequisite for receiving 

financial loans and aid. Most western countnes in their deaiings with third world countnes 

have as well incorporateci the linking of aid and trade to human nghts in their foreign 

policies. The Commission on Global Govemance has recently acknowledged chat: 

global secunty eaends beyond the protection of borders, mling elites, and 
exclusive state interests to include the protection of people ... To confine the 
concept of security exclusively to the protection O? states is to ignore the 
interests of people who fom the citizens of a state and in whose name 
sovereignty is exercised. It can produce situations in which regimes in power 
feel they have the unfettered fieedom to abuse the right to security of their 
people ...AU people, no less than states, have a nght to a secure existence, and 
al1 states have an obligation to protect those rights? 

As Jackson argues "human secunty presupposes the sovereignty of the people, and where 

those conditions are not met a human right of secunty can be invoked to protect people 

endangered by t hat development ". 

These policies and practices suggest adherence by govemments to certain principles 

in their domestic practices. Interventions to protect human rights should thus not be seen as 

incompatible with state sovereignty but rather affirming it. Support for humanitanan 

intervention is on the rise among scholars, states (to a lesser degree among Third World 

states), in institutional secretariats, and it seems in the NGû comunity, at least in cases of 

intense violence and human suffering. The trend, however, is still unfolding, and if the 

international comniunity should move towards an entrenched notion of humanitarian 

" Our Global Neighbourho0d:The Report of the Commission on Global Govemance 
(0xford:Oxford University Press, 1 995) at 8 1-84. 

Jackson, "Human Security in a World of States", Paper presented at the Annual 
Conference of the International Studies Association, Toronto, March 18-22, 1997, at 16. 
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intervention, the UN can use recent cases to provide a fiamework for laying down some 

general principles or guidelines, on when an intemal situation warrants international action, 

either through authorization by the Security Council or regional organization. 

In light of the discussion so far, it is apparent that although support for humanitanan 

intervention is gaining currency, there are still various actors opposed to its use. In order to 

get closer to an international consensus, a clear articulation of pnnciples is necessary to 

hrther enhance the legitimacy of humanitarian interventions. To this end, some analysts 

have proposed the Security Council and the General Assembly jointly adopt a standard 

operating procedure for humanitarian intervention." At the very least, some kind of general 

" In Adam Roberts's view "one might even Say that if a coherent philosophy and practice 
of humanitarian intemention could be developed, it could have the potential to Save the 
nonintervention rule fiom its own logicai absurdities and occasional inhurnanities". Roberts, 
"'The Road to Hell':A Critique of Humanitarian Intervention" (1 993) 16: 1 Harvard 
International Review at 1 1. Nafiger, for example, proposes that "the Generai Assembly and 
the Security Council might jointly adopt a resolution on humanitarian intervention. It should 
preempt unilaterai actions. Accordingly, mernber states would be authorized, only [emphasis 
in original] under the resolution, to undertake measures in other states that are deerned 
necessary to vindicate findamental hurnan rights. Such measures might indude the use of 
force, unless [emphasis in original] the target state agreed within a reasonable period of time 
to submit imrnediately to fact-finding and conciliation procedures, and in good faith to cany 
out any resulting recommendations or decisions. Under Articles 98 and 99 of the U.N. 
Charter, the Secretary-General rnight continue to play a central role. Rescue missions 
requiring an inunediate response would be an exception; these would be governed pnmady 
by cusiomary rules of law, such as immediacy, proportiondity, and necessity. Thus, 
humanitarian intervention by one state would be permissible only under two circumstances: 
&st, ifa target aate had declined to submit a dispute to impartial review within a reasonable 
period or time; second, if after agreeing to do so, the target state failed to comply in good 
faith with resulting recommendations or decisions. Humanitarian intervention would be 
subsumed within a process of community decision, and would be authorized oniy as a last 
reson when Article 33 procedures have failed. Effective community deliberations and 
collective initiatives, rather than unilateral argument and doctrinal justification of 
intervention, would become the hallmark of a new process of multilateral dispute 
resolution". See Naftiger, SuDra, note 44 at 229. 
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declaration or statement analogous to the Copenhagen Document or the Santiago Declaration 

would be appr~priate.~ While international consensus, understood not necessarily to mean 

unanirnity, but eliciting the widest possible support to bring this about will be a difficult 

undertaking, it is neveriheless wonh explonng. It is in this regard that the notion of 

episternic cornmunities discussed in the introduction to the dissertation becomes important 

as a vehicle to bring this about. 

3. The Role of Epistemic Communities in Forging Consensus 

Episternic comrnunities have been employed in altering perceptions and fiaming the 

'' The Copenhagen Document recognises a responsibility to protect democratically 
elected govemments, if these are threatened by acts of violence or tenorism. Document of 
the Copenhagen Meeting of the Conference on the Human Dimension of the Conference on 
Security and Co-operation in Europe (CSCE), reprinted in (1990) 29 International Lecal 
Materials 1305. For cornrnents on the Document see Halberstarn, "The Copenhagen 
Document:Intervention in Support of Democracy" (1993) 34 Harvard International Law 
Journal 163. A similar declaration is the Moscow Concluding Document. This document 
afErms the CSCE's (now OSCE) power to conduct investigations of human rights violations 
in member states without their consent. See Conference on Securie and Co-Operation in 
Europe:Document of the Moscow Meeting on the Human Dimension. Emohasizin 
for Human Riahts. Pluralistic Democracv. The Rule of Law. and Proccdures for Fact- 
Finding, reprinted in (1991) 30 International LeeaI Materials 1670. The Santiago Declaration 
calls for an automatic meeting of the OAS Permanent Councii "...in the event of any 
occurrences giving rise to the sudden or irreçular interruption of the democratic political 
institutional process or of the legitimate exercise of power by the democratically elected 
government in any of the Organization's member states, in order, within the framework of 
the Charter, to examine the situation, decide on and convene an ad hoc meeting of the 
Miniaers of Foreign Affairs, or a special session of the General Assembly, al1 of which must 
take place within a ten-day period". It further stipulates the purpose of any such meeting 
should be "to look into the events collectively and adopt any decisions deemed appropnate, 
in accordance with the Charter and international law". Resolution on Representative 
Democracy adopted June 5, 199 1, OAS AG/RES. 1080 (XXI-0/9I). It was pursuant to these 
provisions that the OAS adopted economic sanctions against Haiti following the coup that 
toppled President Jean-Bertrand Aristide. 



254 

context for collective responses to various international problerns. Examples of specific 

issue-areas in which epistemic comrnunity roles have had significant influence include arms 

control, where a U.S. based epistemic comrnunity fiamed the issue and cultivated an interest 

in superpower cooperation around the theme of nuclear arms control. In pollution control, 

ecologic epistemic cornmunity activities have engendered joint decisions emphasizing 

environmental protection. In telecommunications, epistemic comrnunity activity has been 

relevant in framing the context of a telecommunications regime and influencing state choices 

in the direction of multilateral agreements. In structuring the Law of the Sea regime, 

epistemic consensus on the economics of seabed mining produced a broader set of possible 

bargainhg aimed at promoting a broader arrangement of interest-based negotiation. It also 

aided in the identification of specific compromises on which international policy 

coordination could be based." In post-World War II economic management, policymakers 

were aierted to the possibilities of mutual gain and the need for strategic, coordinated action. 

Ikenberry shows how the underlying structures of power and interest aione do not 

hilly explain the postwar economic order. He looks instead at how the many conflicting 

political interests were reconciled in reaching agreement by laying emphasis on the 

community of experts and how consensus was arrived a.t within the larger political 

environment, and within and across both the United States and British govemrnents. For 

tum, what mattered in structuring this economic regime was that it was not based on policy 

" The articles in (1992) 46: 1 International Oraanization by Drake, Kalypso, Nicolaidis, 
Adler, Peterson and Haas al1 investigate the ways in which episternic communities provided 
an initial fiarnework of issues for collective debate, which influenced subsequent 
negotiations and brought about p r e f e d  outcornes to the exclusion of others in the examples 
outlined. 



ideas put forth by an expert comrnunity, but that "the poiicy ideas resonated with the larger 

political environment". The ideas of the experts, however, "ultimately carried the day 

because they created the conditions for larger political coalitions within and between 

governments ...". He argues that the group of economists and policy specialists did not 

entirely constitute an epistemic community by a strict definition of the terrn, "nor did the 

manner in which these expens influenced the ternis of seulement conforni to the strict logic 

of epistemic community influence.. .". The community of experts in this instance was not "an 

independently existing scientific corn~nunity.".~~ Rather, the expert community was created 

by the process of Anglo-American negotiations. Thus, he points out, to that extent 

. . .the Anglo-American experts were, at best, a primitive epistemic 
comrnunity, a collection of professional economists and policy speciaiists 
who s h e d  a set of general and techical views which concerned the proper 
fùnctioning of the world economy and distilled contemporary econornic 
thought and lessons of recent econornic historygl 

The application of Ikenberry's notion of primitive epistemic communities to efforts 

aimed at codi£jmg humanitarian intervention can potentially yield hitfiil results. In the 

reaim of humanitarian intervention, one has to identify, heuristically, analogous actors at the 

internaiional level that could be considered episternic comrnunities given the role of these 

communities in other issue areas. It is a recognized fact of' international political life today 

that human rights have been intemationally recognized and made the object of varied 

Ikenberry, "A World Econorny Restored: Expert Consensus and the hgio-Amencan 
Postwar Settlernent" (1992) 46 International Organization 289 at 297,293. 

" - Ibid., at 293. The application of the epistemic community concept here is exploratory. 
It is only a research strategy and an invitation to academics and groups workin~ in the area 
of international human rights to seriously consider this approach in ternis of its potential 
contribution to speeding up the process of codification of humanitarian intervention. 
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international action. This development has been possible in recent times, due panly to the 

activities of certain groups. It would seem that groups such as the ICRC, Amnesty 

International, Human Rights Watch, Oxfam, Medecins Sans Frontieres, to name a few, and 

the International Commission of Jurists, the International Law Commission, the Acadernic 

Council on the United Nations System (ACUNS) have al1 been active and significant 

catalyas in the process of international governance and played varying roles in the 

instinitionaiization of human nghts noms. These groups potentially fa11 within the category 

of constituting at least primitive episternic cornrnunities, for purposes of consolidating the 
. 

present support for humanitarian intervention. These various groups have perfomed usehl 

roles in the past and will be expected to do so in the future. 

NGOs have demonstrated the ability to influence policymakers and have tned to 

effect change at the national and international Ievels by working with and beyond the 

governrnental framework." As Weiss notes, "[bloth through forma1 statements in UN fora 

and through informal negotiations with international civil sewants and members of national 

delegations, many NGOs seek to ensure that their views, and those of their constituencies, 

are reflected in international texts and decisions"." Their infiuence on state responses to 

humanitarian crises Vary from one organization to another and from case to case. Their 

effons can affect the timing and configuration of international responses to humanitarian 

On the contributions of Humanitarian Nongovenunental Organizations to humanitarian 
action see for example, Aeberhard, "A Historical Survey of Humanitarian Action" (1 996) 
2: 1 Health and Human Riohts:An International Ouarterlv Journal 3 1-43. 

93 Weiss, in Brown ed., su~ra, note 36 at 443.  



crises?' III the US, for instance, NGO efforts aided the favourable domestic climate that 

exiaed for the Bush administration's decision to intervene in Northem Iraq in support of the 

Kurds. A similar climate existed for the US-led decision to intervene in Somalia. Key 

personnel withir. the humanitarian NGO community such as the President of C ARE-US, who 

had been seconded to the üN, pressed for the use of force in Somalia. With regard to 

Rwanda, NGO advocacy was Iess effective in persuading the Clinton governent to act in 

stopping the genocide in April and May 1994. Eventudly, however, they were successful 

in urging the governrnent to act in support of relief operations in the refugee camps of Zaire 

and T anzania. g5 

Additionally, NGûs have drawn attention of the media to cisis situations, 

particularly, as in the case of the Sudan and in Ethiopia, where the govements were part 

of the humanitarian crises that engulfed those countries. Thus, their influence on public 

opinion, reports and activities, as Helman notes, "puts pressure on Western democracies ro 

act, regardless of the nonintervention principle"? In France, NGOs championed an 

assenive humanitarian policy that was adopted by the French govemrnent which 

subsequently influenced debates in the UN, leading to the passage of the General Assembly 

Resolutions on humanitarian assistance referred to earlier. Thus NGOs can have an impact 

on how the intemationai community will respond to various humanitarian crises, as well as 

" W. See also, Rarnsbotham and Woodhouse, SuDra, note 8 at 204. 

% Helman, "Humanitarian 1ntervention:The De Facto Record" in Scheffer,Gardner and 
HeIman, Post-Gulf War Chaitenaes to the UN Collective Securitv Svstem:Three Views on 
the Issue of Humanitarian Intervention (Washington,D.C.:United States lnstitute of 
Peace, 1993) at 34. 



the ability to influence the creation of new noms for international action. 

Humanitarian NGOs operate on a political logic shaped almost entirely by moral 

considerations, and as Falk points out, on "an ethos of responsibility and solidanty - that is 

very different corn the statist outlook that guides most govemments when they are engaged 

in humanitarian missions"." Where govemments are stymied by political considerations and 

unwilling to act, humanitarian NGûs can become signifiant catalysts, at least, in efforts 

directed towards non-use of force in humanitarian tragedies, and prompting States to use 

force when al1 else fails. Humanitarian NGO operations histo~ically have been dependent 

upon interstate organizations for the provision of channels of action. However, in recent 

times, internationd NGOs not only transcend national boundaries but have aiso created a 

direct and independent fom of non-governmentai diplomacy through networks of their 

own.'' In the words of one writer: 

[tlhe econornic, informational and intellectual resources of NGOs have 
garnered them enough expertise and influence to assumc suthority in matters 
that, traditionaily, have been solely within the purview of state administration 
and responsibility .... Furthemore], the relative influence of NGOs is not a 
static phenornenon. [Tlheir impact on state policies has changed and is 
changing with time." 

In sum, apart frorn the important roles humanitarian NGOs play in humanitarian 

crises, they are aiso engaged in ducation and advocacy. Given these Nnctions and first-hand 

" Falk, supra, note 11 at 499. 

'* See Sikkink, "Human Rights, Principled Issue Networks, and Sovereigty in Latin 
Arnerica" (1993) 47 International Oreanization 4 1 1 at 44 1. Also, see generally, Weiss & 
Gordenker eds., NGOS. The UN and Global Govemance (Boulder: Lynne Riemer 
Publishers, 1996). 

"R Clark, "Non-Governmentai Organizations and their Influence on Intemationai Society" 
(1995) 48 Journal of International Anairs 507 at 508. 
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knowledge and experience in different humanitarian crises situations, it is possible that 

NGOs can be instrumental in any endeavour to convince govemments of the benefits of 

formulating agreeable pnnciples of humanitarian intervention through a combination of 

conferences, publicity, including making recommendations, and governmental diplomacy. 

Looking back to the 1940s, the International Law Commission, for exarnple, which 

is a commission of experts on international law, with its transnational mernbership, has 

played a significant role in generating ideas and making various proposals to the Generai 

Assembly towards developing consistent and coherent rules on various aspects of 

international Law. Notable among these have been its instrumentality in formulating the Law 

of the Sea regime, and the ongoing proposals for the establishment of an international 

crirninal court and criminal code. Based on the experience of the Commission in those areas, 

it is feasible that it can be used in the role of fomulating the basis and issues germane for 

subsequent collective debate on humanitarian intervention. 

The Acadernic Council on the United Nations System, as stated in its By-Laws, is 

an international association of scholars, teachers, practitioners, and others who are active in 

the work and study of international organizations. This goup  shares a professionai interest 

in encouraging and supporting education and research which deepen and broaden 

understandings of international cooperation. In implementing i!s goals, the Council focuses 

special attention on the programs and agencies of the United Nations system. It also forges 

close working relationships with the LJN Secretariat and oiher institutions within the UN 

system, as well as with other inter-governrnental and non-governrnentai organizations. The 

Council's program consists of promoting research and organizing coderences and 
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workshops to deliberate salient issues affect ing the international community. Individual 

mernbers of this goup  have been at the forefiont in advocating humanitarian intervention 

and pertinent issues or considerations for its exercise. Based on the expenence of these 

members in humanitarian crises situations and their writings, it is possible to disseminate 

these views amongst the wider membership that corne fiom diflerent parts of the world. 

Members fiom various countnes may then articulate the advantages of codi@ng 

humanitarian intervention, with the ultimate goal of infiuencing governrnents towards that 

end. 

The various groups, humanitarian NGûs, and publicists discussed here bear evidence 

nf a primitive epistemic community or an epistemic-like community. Based on the 

experience of these actors in other issue-areas, it is suggested that identification of these 

groups and a sirnultaneous coordination of their activities at the national and international 

levels is sufficient to demonstrate the utility of epistemic comrnunities in fùnhering the 

principle of humanitarian intervention as well as helping in its international 

institutionalization. loO 

ln addition to the issues examined above, other imponant considerations that can be 

taken into account by epistemic comrnunities in the effort towards providing a consolidated 

fiarnework for collective humanitarian intervention should include, among others: the 

establishment of a p e m e n t  international cnminal court;defining the respective roles of the 

UN and regional organk-itions in humanitarian intervention; and, the conditions under which 

'00 See, Adler & Haas, "Conclusion:Episternic Comrnunities, World Order, and the 
Creation of a Reflective Research Program" (1992) 46 International Oreanization 367 at 
37 1-3 72. 



humanitarian intervention may be legitimately exercised. 

First, issues relating to the possibility for the creation of a permanent international 

criminal court to try, among other international crimes, egregious human nghts violations 

rnust be seriously considered.lol Advances have been made under the auspices of the UN 

in declaring human rights deserve special protection. The many govemental actions 

adversely affecting human rights which are now prohibited through the UN Charter, the 

Universal Declaration of Human Rights, and several other international instruments 

examined in chapter two are indicative of this progress. Many states are increasingly 

demonstrating a wihgness to accept international noms in an effort to create and maintain 

a more peacefùl and stable international order. In this context, there is growing international 

recognition of the pressing need for such an institution as an essential means for reducing 

many of the sources of tension and conflict arnong states, and to make individuais 

responsible for international cimes c~rnmitted.'~' Ahhough the Security Council has 

'OL A detaiied examination of issues is beyond the scope of this work. There is however 
voluminous literature dealing with this subject-matter. See for example Tutorow ed., )&g 
Crimes. War Criminais and War Crimes Trials - An Annotated Biblioera~hv and Source 
Book (1986); Ferencz, "An International Cnminal Code and Court: Where they Stand and 
Where they're Going" (1992) 30 Columbia Journal of Transnational Law 375;Scharf, "The 
Jury is Still Out on the Need for an International Criminal Court" (1991) 135 Duke Journal 
of International and Comparative Law 135; Gianaris, "The New World Order and the Need 
for an International Criminal Court" (1992-1993) 16 Fordham International Law Journal 
88;Greenberg "Creating an International Criminai Court" (1992) 10 Boston University 
International Law Journal 119; Anderson, "An International Criminal Coun -An Emerging 
Idea" ( 199 1 ) 15 Nova Law Review 433;McCormack and Simpson, "The International Law 
Commission's Dr& Code of Crimes against the Peace and Security of Mankind: An 
Appraisal of the Substantive Provisions" (1994) 5: 1 Criminal Law Forum: An International 
Iournal 1. 

' O 2  The need for an international criminal court assumes importance when one assesses 
developments in international law pertaining to international or transnational crimes. The 
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demonstrated some activism in creating ad hoc international criminal tribunals for the former 

Yugoslavia and Rwanda, with the object of punishing those suspected of committing war 

crimes and other grave breaches of international humanitarian law, these ad hoc measures 

are problematic. Generally, inherent in ad hoc measures at deaiing with international 

criminality, apart from political and procedurai flaws, is the question of selective 

adjudication.'" The reported atrocities that were cornmitted, for example, in Liberia and 

existing international law and practice is largely dependent on numerous international 
conventions addressing panicular crimes, and require States to enact legislation crirni nalizing 
certain aas, prosecute or extradite ogenders. These conventions cover crimes such as crimes 
against peace, agression, war crimes, crimes against humanity, torture, genocide, apartheid, 
drug offences, counterfeiting, slavery, piracy, traffc in women and children, maritime 
terronsm, aircraft hijacking, aircraft sabotage, crimes against diplomatic agents and other 
internationally protected persons, and hostage taking. Bassiouni, for example, lists the 
existence of 22 categories of international crimes representing 3 1 5 international instruments 
between 18 15- 1988. See , Bassiouni, International Crimes: DiqestAndex of International 
Instruments 18 1 5- 198 5 ,  Vols. I & II (1 986). For a general exposition on state junsdictionai 
competence see Brownlie, Princi~les of Public International Law, 4th.ed., 
(0xford:Ciarendon Press, 1990) at 298-3 17; Shaw, International Law 3rd.ed., (Cambridge: 
Grotius Publications Ltd., 199 1) at chapter 1 1. 

'O3 The creation of an ad hoc tribunal for the former Yugoslavia for example, was viewed 
by some as politically driven and discriminatory. In a letter addressed to the UN Secretary- 
Generai, the Minister of Foreign AfFairs of the Federai Republic of Yugoslavia 
noted:"Yugoslavia is one of the advocates of the idea concerning the establishment of a 
permanent international tribunal and respect for the principle of equality of States and 
universality and considers, therefore, the attempts to establish an ad hoc tribunal 
discriminatory, particularly in view of the fact that grave breaches of international law of war 
and humanitarian law have been cornmitted and are still being committed in many armed 
conflicts in the world, whose perpetrators have not been prosecuted or punished by the 
international community ... War crimes are not cornmitted in the territory of one State alone 
and are not subject to the statute of limitations, so that the selective approach to the former 
Yugoslavia is al1 the more difficult to undentand and is contrary to the principle of 
universality". N 4 8 /  1 70;S/2580 1 of 2 1 May 1993. Quoted in Perera, "Towards the 
Establishment of an International Criminal Court" (1994) 20 CornmonweaIth Law Bulletin 
298 at 300. Wedgwood, for example, notes three potential problems that may limit the 
effectiveness of the Yugoslav War Crimes Tribunal. These are (1) the reluctance of the UN 
to proceed with war crimes trials in absentia, or effeaing international arrest of the 
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Burundi have gone unpunished. In other areas where intemal codicts are still ongoing, with 

alleged crimes against international humanitarian law being perpetrated, there seems to be 

demonstrable inaction. Thus, the case for a standing coun supported by the entire 

international cornrnunity is strong. 

Also, UN activism surrounding humanitarian intervention suggests an important role 

for regional and sub-regional organizations. Regional arrangements like the EU, OSCE, 

NATO, ECOWAS, and OAS played important roles in humanitarian operations in the 

Former Yugoslavia, Liberia, and Haiti respectively. Their role in the maintainance of 

international peace and security suggests that they can perform important functions in 

fostering or undertaking humanitarian interventions. Thus, their use in this context has 

certain advantages that may not be realized through LTN action alone. Chapter VIII of the 

offenders; (2) the sources of applicable law for the war cnmes trials; and, (3) the UN'S failure 
to address the deiicate relation between politics and criminal law d e r  a civil wu, 
paticularly the absence of any pardoning power or amnesty power in the political organs of 
the UN. See Wedgwood, "War Crimes in the Former Yugoslavia:Cornments on the 
International War Crimes Tribunal" (1994) 34 Vireinia Journal of International Law 267. 
Rather generally, one cornmentator argues that "[hlowever impartial and incorruptible 
members of an ad hoc tribunal might be, the mere fact that the tribunal had been set up 
expressly to try crimes arising out of panicular circumstances would suggest, however 
unjustly, that the tribunal is not impartial, that the matters to be tned have been prejudged 
and that the tribunal has been set up to give a false impression that justice is being done". 
Bridge, "The Case for an International Criminal Justice and the Formulation of International 
Criminai Law" (1964) 13 International and Comparative Law Ouarteriy 1255 at 1271. 
Crawford observes the creation of an ad hoc court carries with it the risk that it will be seen 
in a sense as part of the conflict. The establishment of special tribunals raise expectations 
that something wili happen, which may divert attention fiom resolution of the conflict to the 
targeting and punishment of transgressors. Crawford, "The iLC Adopts a Statute for an 
international Criminal Coun" (1995) 89 Amencan Joumal of International Law 404 at 41 5. 
See generally the articles in (1994) 5:2-3 Criminal Law ForumAn International Journal 
(which is devoted to a cntical study of the International Tribunal for the Former 
Yu_eoslavia). 
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UN Chaner provides the legal and institutional arrangements between these ~rganizations 

and the UN.'" Anicle 52 encourages states to use regional organizations before refemng 

contlias to the Security Council. It also recornrnends that the Secunty Council make use of 

such regional arrangements to facilitate the pacific settlement of disputes or to carry out 

enforcement measures. Regional organizations acting independently, but "consistently with 

the Purposes and Principles of the Unitsd Nations" may deal "with such matters relating to 

the maintenance of international peace and security as are appropriate for regional action". 

Articles 53 and 54 prohibit regional organizations from taking measures involving 

international peace and security without Security Council authorization and by insisting that 

regional organizations inform the Council. It is evident that the security structure of the 

international system is charactensed by an overlapping jurisdiction between the LM, 

regional. and subregionai organizations. This lack of specificity on the division of 

responsibility, however, allows states the flexibility to create mechanisms fostering 

international peace and sec~t-ity,'~~ or to shifi responsibility when they do not to deai with 

an issue. 

In tight of the fact that the UN is overburdened regarding its capacities to engage in 

enforcement action pertaining to international peace and security, the question that arises is: 

'" Article 52(1) of the Charter states: "Nothing in the present Charter precludes the 
existence of regional arrangements or agencies for dealing with such matters relating to the 
maintenance of international peace and security as are appropriate for regional action, 
provided that such arrangements or agencies and their activities are consistent with the 
Purposes and Principles of the United Nations". 

'O5 Weiss. Forsythe & Coate, The United Nations and Chaneing World Politics 
(Boulder: Westview Press, 1994) at 34. 
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what role for regional organizations? Are regionai organizations appropriate mechanisms for 

conflict management? Should they be viewed as viable alternative to the UN? Should there 

be a possible division of labour? How could regional organizations work in tandem with the 

UN? These are al1 questions that must be considered in stmcturing a role for regional and 

sub-regiod organizations vis-a-vis the UN. Some observers have a preference for collective 

action at the regional level, the reason being that humanitarian intervention should be the 

result of an expression of community standards. Regional organizations, in some 

circumstances, are more an expression of community than a universai organization like the 

UN. The advantages of regional collective action are familiarity with the region, its people, 

culture, and the general environment, and therefore it may be better adapted to take 

preventive measures and monitor potentially volatile situations. Additionally, proximity to 

a confiict situation is likely to prompt regional entities to act in a timely rnanner since they 

are more directly affected than are distant states. Also, the local population caught in the 

throes of intemal conflict are more likely to view intervention by troops £Yom a regional 

organization more favourably. Troops fkom a regional organization are seen as less foreign 

and thus more welcome. Lastly, the parties to a dispute rnight prefer a regional forum for 

settlement. 

There are, however, many problerns associated with regionai action. Weiss, Forsythe, 

and Coate, afler examining the role of regiond entities in conflict management, contend "the 

apparent advantages of regional institutions exist more in theory than in practice". "In 
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reality, these organizations are far less capable" they point out, "than the United Nations".'" 

First, most regionai entities, especially non-western regional organizations lack the 

organizational, financial, and military capacities to either cary out mandates in peace and 

secufity or to take effective action. NATO, which is an exception, was reluctant, at least 

initially, to act in cases where it should have acted, especially in the former Yugoslavia. 

Also, regional organizations, in most cases, rnay have a particular stake in a conflict. One 

or more of the strong States in regionai organizations may also be parties to a confiict or 

other humanitarian emergency, thus crippling the capacity of the organization to act as a 

neutral mediator, and rendering confiict resolution problematic. Furthemore. members of 

a regional entity may be so deeply divided as to make agreement difficult to arrive at on 

taking a particular course of action. Lastly, the leadership of a regional organization may be 

unwiiling to approve a course of action providing a precedent to be used against them in the 

fÛture.l0' Regional collective action can thus have either positirt or negative effects in a 

conflict situation. Aithough they may have the advantage or privilege to seek peaceful 

solutions within their regions, they do not necessarily have the institutional capabilities to 

do so. In Iight of the impediments to effective regional action, however, it is argued that 

"[allthough it makes sense to strengthen regional organizations where possible,. . .they should 

'O6 m., at 35. For a detailed historical account of global-regional cornpetition in 
peacemaking see He~kson,  "The Growth of Regional Organizations and the Role of the 
United Nations" in Fawcett and Hurrell eds., Regionalism in World Politics (0xford:Word 
University Press, 1995) at 122-168. On the role of regional organizations in enhancing global 
order, see Fuer, "The Role of Regional Collective Security Arrangements" in Weiss ed., 
su~ra ,  note 2 at 153-186. 

'O7 See supra, note 105 at 33-39. 
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not be viewed as a viable alternative to the United Nations in a confiict management r ~ l e " . ' ~ ~  

Rather, these regional arrangements should be viewed as a complement and not a 

replacement when it cornes to dealing with issues relating to maintenance or restoration of 

international peace and secunty. In this era of multilateral diplomacy, the UN must clearly 

define its relationship with the various regional organizations. Issues relating to when the 

UN should address a particular problem, when a regional body should take up an issue, and, 

under what circumstances both the UN and regional organizations should act in a particular 

situation need to be carefully re-exarnined. The modalities within which regional 

arrangements and the UN can best complement each other, especially regarding the takinç 

of enforcement action, should be an important consideration. 

The post-Cold War practice suggests new forms of inter-organizational cooperation 

in approaches to human security. It is encouraging that in his supplement to the Agenda for 

Peace, former üN Secretary-General Boutros-Ghali, identified at least five ways in which 

this cooperation can take place. First, there should be consultations with the object of 

exchanging views on codicts and finding solutions to those conflicts. Second. mutual 

support mua be gained through diplornatic initiatives. The UN can offer support to regional 

organization endeavours in peacemaking and other issues and vice versa. Third, operational 

support can be offered by regional organizations such as NATO air support for W R O F O R  

troops during the conflict in the Former Yugoslavia. The üN, on the other hand, provides 

advice on technical or other aspects of peacekeeping operations canied out by regional 

'O8 MacFarlene & Weiss, "Regional Organizations and Regional Security" (1992) 2: 1 
Securitv Studies 6 at 7. 



organizations. Fourth, there should be CO-deployment of UN and regional troops in 

enforcement actions such as in Liberia, or the former Soviet Repubiic of Georgia. Lastly, 

joint operations may be undertaken, as with the üN mission in Haiti.lm The task ahead will 

be to build upon these pnnciples, sttuctunng a flexible UN-regional organizations relations. 

As Henrikson argues, "... at least some UN action is aiways necessary, if not to elicit 

regional-organizationai efforts then to make them more fùlly accepted and effective; yet, 

without direct and deep regional involvement, international peacemaking is likely to lack 

continuity and consistency" . ' Io  

Lastly, while there there no specific cntena that guides the UN, or regional 

organizations, or collectivity of states to intervene for humanitarian purposes, if the present 

inconsistency is to improve, it is incumbent to develop criteria along with the development 

of the means and will to intervene in dl, or most, of the situations that may occur. The 

conditions that would justi@ intervention to protect human rights have been enumerated in 

vanous scholarly works."' These deal with substantive and procedural issues and are 

'O9 See Uplernent to an Agenda for Peac~, SuprG note 13. 

' ' O  H e ~ k s o n ,  $uDra, note 106 at 125. 

'11 See for example, Lillich, "Forcible Self-Help by State to Protect Human Rights" 
(1967) 53 Iowa Law Review 325;Fonteyne, "The Customary International Law Doctrine of 
Humanitarian 1ntervention:Its Current Validity under the U.N. Charter" (1974) 4 California 
Western International Law Joumal 203; Bazyler, "Reexamining the Doctrine of 
Humanitarian Intervention in Light of Atrocities in Kampuchea and Ethiooia" (1987) 23 
Stanford Journal of International Law 547; Hassan, "Realpolitik in ~nternati~nal Law: M e r  
Tanzania-Ugandan Confiict 'Humanitarian Interventiont Reexamined" ( l98O/8 1) 1 7 
Willamete Law Review 859 at 897;Behuniak, "The Law of Unilateral Humanitarian 
intervention by Arrned Force: A Legal Survey (1 978) 79 Militarv Law Review 157; Nanda, 
"The United States' Action in the 1965 Dominican Crisis:Impact on World Order" (1 966) 
Denver Law Journal 439;Krylov, "Humanitarian Intervention:Pros and Cons" (1 995) 17 
Lovola of Los Angeles International and Corn~arative Law 365. 



considered either absolute or preferential prerequisites. The working standards that would 

trigger humanitarian intervention may be formulated to include the following: First, 

unilateral or multilateral use of force should be contemplated or resorted to ody in situations 

of gross, persistent and systematic violations of human rights.ll2 This would include an 

imminent threat or widespread loss of life manifested in either mass killings, starvation, or 

other activities. Minear, for instance, suggests the number of persons afYected be expressed 

either as a percentage of a nation's population or as an absolute number; the severity of threat 

to human life; the generation of substantial refùgee flows or the intemally displaced 

persons;and, demonstrated inability to 

governrnent in question."' It is difficult 

tope with the magnitude of the crisis by the 

however, to put a numerical figure on, or delimit 

'12 See also, Moore, "The Control of Foreign Intervention in Intemal Confiict" (1969) 9 
Virninia Journal of International Law 209 at 264; Lillich, M., at 318;Lauterpacht, ed., 
Oapenheimts International Law (8th ed. 1955) at 312. Hoffmann, for instance, suggests 
"...massive violations of human rights, which would encompass genocide, ethnic cleansing, 
brdtal and large-scale repression to force a population into submissioii, including deliberate 
poiicies of barbarism, as well as the kinds of famines, massive breakdowns of law and order, 
epidemics and flights of refugees that occur when a 'failed state' collapses ..." Su~ra,  note 2 
at 38. 

I l 3  Minear, Weiss and Campbell, Humanitananism and WarLearning Lessons from 
Recent h e d  Conflicts. Occasional P a ~ e r  no. 8 (Providence: Watson Institute for 
International Studies, 1991) at 44-45. Minear and Weiss offer the 'Providence Pnnciples of 
Humanitarian Action in Armed Conflictt to include the following: " 1. Relieving Life 
Threatening Suffenng: Humanitarian action should be directed toward the relief of 
immediate, life threatening dering.  2. Proponionaiity to Need: Humanitanan action should 
correspond to the degree of suffering, wherever it occurs. It should affirm the view that life 
is as precious in one part of the globe as another. 3. Non-Panisanship: Hurnanitarian action 
responds to human suffering because people are in need, not to advance political, sectanan, 
or other emaneous agendas. It should not take sides in contlicts. 4. Independence: In order 
to fulfil their mission, humanitarian organizations should be free of interference from home 
or host political authorities. "Humanitarian space" is essential for effective action. 5 .  
Accountability: Humanitarian o~anizations should report fully on their activities to sponsors 
and beneficiaries. Humanitariankm shauld be transparent. 6. Appropnateness: Humanitanan 



270 

the number of people whose lives must be threatened or lost before use of force is justifiable. 

The more widespread the abuse, the easier it is to document and confirm its existence. 

Second, there should be a preference for collective action wherever feasible. 

Unilateral use of force should only be undertaken by an interested state when the UN, or 

other relevant regional organizations, fail to hlly address and prevent extreme human right 

abuses to such an eaent that the humanitarian need is overwheIming and immediate action 

is needed. Where this is the case, there should be an immediate full reporting to the Security 

Council, and the appropriate regionai organization. Il4 

Third, great care must be taken to keep the use of force to a minimum where possible 

to prevent the escalation of violence. The intervention should be proportional to the 

t r i ~ e ~ g  event. in other words, if the use of force should become necessary, it must be kept 

proportional to the nature and extent of the hurain rights violations. It is also important that 

the intervening forces stay as long as it takes to end the mass violence and loss of life. 

Fourth, the right of non-forcible humanitarian intervention by humanitanan 

action should be tailored to local circumstances and aim to enhance, not supplant, locally 
available resources. 7. Contextualization: Effective humanitarian action should encompass 
a comprehensive view of overall needs and of the impact of interventions. Encouragine 
respect for human rights and addressing the underlying causes of conflict are essential 
elements. 8. Subsidiarity to Sovereignty: Where humanitarianism and sovereignty clash, 
sovereignty should defer to the relief of life threatening suffenng".See,"Humanitarian 
Values: Comrnentary" in Weiss and Minear eds., 5uFra, note 55 at 4. For an elaboration of 
these principtes see Minear and Weiss, Humanitarian Action in Times of War: A Handbook 
for Practitionerq (Bou1der:Lynne Rienner Publishers) at Chap. 1. For similar framework 
principles for humanitarian intervention see also, Rarnsbotham and Woodhouse, -a, note 
8 at 225-23 1.  

114 Fonteyne, su~ra, note 11  I at 264-265. See dso, Moore, suDra, note 112. 
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nongovemmental organizations should arise when the following critena are met: a) where 

man-made or natural disasters place large numbers of people at risk in ternis of adequate 

food or shelter, or acts of internai aggression lead to mass killings or casualties arnong the 

civilian population; b) where the local goverment is not capable of meeting or is unwilling 

to meet the humanitarian needs arisin~ kom the disaster or act of interna1 aggression; c) 

where the local governent does not seek to forcibly prevent and therefore acquiesces in a 

non-forcible humanitarian intervention within its borders; and lastly, d) where the Security 

Council authorizes the intervention, and insists that the local goverment cooperate either 

with üN officials or other humanitarian aid agencies in the distribution of relief supplies."' 

It should be added that where action shon of military force would be or have proven to be 

ineffective, the Security Council should in that situation consider authorizing the use of 

military force to achieve the humanitarian aims of the ~peration."~ 

Fifih, there should be an overriding humanitarian motive. Some scholars insist, so 

far as the motives of the intervenor are concemed, that the requirement should be that the 

intervenor be totally disinterested and not motivated by other selfish considerations. This 

critenon has been criticised as unredistic where the decision to intervene falls upon a single 

state. It has been suggested that only relative disinterestedness of the intervenor in the &airs 

of the target state should be the criterion. Thus, concurrent considerations of national interest 

should not, by itself, render illegal or illegitirnate an armed intervention so long as the 

ovemding motive of the action is the protection of the most fundamental human nghts. 

"' Scheffer, SuDra, note 2 at 288. 

'16 m. 
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Lastly, the exhaustion of alternative measures to protect victims is important. 

Intervenors must explore al1 other methods of bringing about a peacefbl conflict resolution 

before embarking on the use of force. These would include the employment of diplomacy 

or the use of economic sanctions. However, where the threat is massive and the situation 

rapidly deteriorating, exhaustion of other remedies may not be required, since a delay is 

likely to exacerbate the situation. On balance, intervention should maximize the best 

outcome when weighed against other possible alternatives."' 

In sum, the object of deliberating the issues discussed in this chapter is one of 

reducing the dangers of abuse by enunciating a standard against which to judge humanitarian 

interventions. As Minear suggests, the process of negotiating the new ground rules or trigger 

mechanism would help in de-politicizing some of the post-Cold War conflicts and might 

gain the consent of a reluctant government or rebel group, or failing that, could help isolate 

an entity unwilling to cooperate.'18 The flip side of the argument, however, is that 

establishing such a standard is no guarantee that States would actually enforce this unless 

they considered it to be in their selfiinterest to do ~ 0 . ' ' ~  Nevertheless, it is important that the 

various issues and critena discussed here be seriously reconsidered with a view to improving 

thern for acceptance by the international community. 

The difficulty with the proposition in utilizing epistemic communities is the ement 

to which there is a degree of consensus within the various bodies, or even whether there is 

IL' Dallmeyer, supra, note 44 at 25. 

"' Minear, Weiss and Campbell, pura, note 1 13 at 43. 

119 For a general discussion of arguments for and against codification see Chopra and 
Weiss, suDra, note 2 at 99- 10 1. 
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widespread desirability for codifjing the principles of humanitarian intervention. There are 

no straightfoward a n m .  However, it is sufficient to point out that in essence, at the very 

least, primitive epistemic comrnunities working within and outside the United Nations 

system can embark on an agenda of exploring the exter~t to which widespread consensus can 

be worked out on the feasibility of such an undertaking. It will be important in this regard 

to disseminate and diffuse ideas nationally and intemationally about the changing character 

of state sovereignty, among others. 

In conclusion, pertinent considerations that must be taken into account toward 

enhancing the legitimacy of humanitarian action in the intemationai comrnunity have been 

discussed. The nature of increasing support around the poa-Cold War humanitarian 

interventions presents an opportunity to push fonvard the idea of codification. This 

undertaking is worth pursuing if the international cornmunity should build upon the present 

practice of humanitarian intervention for the future. Episternic communities can assist in this 

endeavour by building the foundation through enlisting widespread support for the idea and 

its eventuai reality. 



CEIAPTER FTVE 

CONCLUSION 

s study h attempted to demonstrate a legitimate basis for humanitarian 

intervention through an examination of the evolution of the doctrine and its practice. The 

introduction bnefly delineated the contours of the study. Chapter One outlined the historical 

development of the doctrine and practice of humanitarian intervention. It showed the 

doctrine coexisted with state sovereignty and that the meanings and interpretations of state 

sovereignty are not inconsistent with international intervention to protect human rights. 

Furthermore, it demonstrated that the doctrine of humanitarian intervention is grounded in 

international law, morality, scholarly writings on the subject, treaties, and state practice. 

Chapter Two investigated the evolution and strength of humanitarian intervention 

under the UN Charter dunng the cold war era. It examined the noms of state sovereignty 

and nonintervention, the intemationalization of human rights, and the UN Charter's effect 

on humanitarian intervention. It argued that, at least in principle, a nom of justified 

intervention to protect human rights can be found. Funher. jtate pr~ctice relating to 

humanitarian intervention was discussed. It concluded that the extent of support or 

condemnation varied in each case depending on its impact on the wider geopolitical 

relationship between the superpowen, thus resulting in the doctrine not enjoying wide 

support. Nevenheless, the silent acquiescence on the part of majority of states and the LM, 

arguably, indicated a tacit acknowledgement of humanitarian intervention in the penod 

under consideration. 

Chapter Three examined the scope of collective humanitanan action in the post-Cold 
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War period. the challenges and debates surrounding such intervention in their legal, moral, 

and practical dimensions in the cases of Northem Iraq, Somalia, the former Yugoslavia, 

Rwanda, Liberia, and Haiti. It suggested the cases show emergence of a wider support in the 

international comrnunity, dbeit on a case-by-case basis around UN actions. 

Chapter Four built on the preceding chapter by assessing contemporary developments 

in tems of sources of suppon for humanitarian intervention. It argued a notable shifi seems 

to be underway. The principle has been invoked by the UN and regionai institutions, by 

national govemrnents, nongovemmental organizations, and publicists. Looking at the 

evidence, humanitarian intervention has gained wide suppon in the international comrnunity. 

It also articulaied in this context the pertinent issues that need addressing in order to move 

towards consensus and enhanced legitimacy of humanitarian interventions. It utilized the 

notion of epistemic cornmunities as vehicles to bring this about. 

Some concluding remarks arising from the study are that intervention in support of 

human nghts is grounded in the premise that it is the interests of humanity at large that are 

at stake, and not the interests of any particular state or group of states. From a legal 

perspective, the intemationalization of human rights points to holding govements 

accountable for gross and systematic violations. Most govements that engage in violations 

of human nghts tend to use state sovereignty and nonintervention as shields to protect them 

from scrutiny. Traditional notions of sovereignty, however, are beginning to give way to a 

growing international awareness grounded in international law, and under Chapter VI1 of the 

UN Charter, that states cannot ignore the consequences of internai conflicts and the attendant 

human rights violations that displace entire societies. State sovereignty means adherence to 
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certain domestic practices, including protection of the human rights of citizens; thus the 

impediments that the concept has raised cannot, and should not, be used as a bar to 

international intervention in issues that are deemed international. Sovereignty has always 

been limited by human rights concems. This is not something new. What we are witnessing 

in the post-Cold War era is an intensification and improvement of what has already been 

unfolding. This study suggests the scope of the 'international' is broadening to the point 

where the political authonty of the UN and regional organizations has become more of a 

necessity. 

Recent experience suggests the growth of authoritative claims to act in vindication 

of human rights. While the character of the UN'S role has sometimes been ambiguous, and 

has been subject to criticism, nevertheless the cases demonstrate an emerging international 

support for humanitarian interventicns as legitimate activity. The cumulative effect of 

Secunty Council Resolutions relating to Iraq, Yugoslavia, Somalia, Haiti, Rwanda, and 

Liberia has been to establish the linkage between human rights violations and threats to, or 

breaches of international peace and security. It is equaily plausible to argue that even if such 

link is not invoked, humanitarian intervention is still permissible or justifiable. In spite of 

problems that have plagued the UN, it has established protection forces to watch over the 

security of rninority endaves. It has slso considered various means of secunng the supply 

of humanitarian assistance to populations in distress as a result of intemal conflicts. These 

developments constitute notable precedents for future international practice. 

Even though post-Cold War practice reveals the üN is prepared to implement a 

broader conception of humanitanan intervention, there is a realization at the same time that 
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sonie of the problems encountered do not lend themselves to short-term solutions. As Weiss 

points out, Secunty Council resolutions have not always matched the means to well- 

considerd ends and objectives. Thus, a lack of cornmitment and resources has plagued some 

of the interventionary projects of this era. The result has been that LM humanitarian 

operations have aiffered fiom operationai and institutional shortcomings, and have not been 

translated into effective performance with any consistency, thus evoking rnixed reactions. 

The postCold War international order is still unfolding with its uncertainties. With 

the relaxation of East-West tensions and the dernise of repressive regimes in many parts of 

the world, expressions of domestic tensions and grievances have come to the fore. Given this 

state of affairs, it is likely that intemal conflicts will increasingly challenge what one analyst 

characterizes as "the ingenuity and resourcehlness of the international community".' If this 

is the case, then as Sadako Ogata remarks, "[tlhe time has come for a major dialogue on the 

hard choices that will have to be made in the face of finite humanitarian resources and 

almoa Ulnnite humanitarian demands"? Pressure on the UN to engage in more humanitanan 

operations if this scenario unfolds will mean the assignrnent of priorities in light of lirnited 

capabilities to intervene effectively. As Weiss suggests, it would seem to be the case for now 

' Minear, Humanitarians and Intervention (UN Programme,June 1994) at 9. See also, 
Schwartzberg, "A New Perspective on Peacekeeping:Lessons fiom Bosnia and Elsewhere" 
(1997 3: 1 Global Govemance:A Review of Multilateralism and International Oreanizations 
1 at 3 [providing figures suggesting hundreds of wars waiting to happen). 

Statement to the Econornic and Social Council on Coordination of Humanitarian 
Assistance: Emergency Relief and the Continuum to Rehabilitation and Development, 
Geneva, July 1, 1993 at 4, quoted in Weiss, Intervention: Whither the United Nations? 
(1993) 17: 1 The Washin~on Ouarterlv 109 at 124. 
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that "[c]onfionted with increasing chaos and a seemingly endless number of humanitarian 

ernergencies, the choices are better prevention, better intervention, or triage".' 

If the UN is to becorne more effective in the future regarding humanitarian 

interventions, then it must leam from its mistakes and build on its successes. This study 

suggests the necessity of establishing a cornprehensive frarnework of general principles or 

statements to guide the üN in deciding when a domestic human rights situation or intemal 

conflict warrants action by the Sccurity Council, regional organization or a collectivity of 

States. If future humanitarian interventions are to be successfùlly develo ped, t hen they must 

be collectively undewmitten by the international cornmunity as a whole. Episternic 

communities may play a key role in this regard. The oppominity for developing a general 

framework towards successfûl humanitarian interventions has presented itself How to 

improve collective responses still constitutes unfinished business of the international 

comrnunity. 
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