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Abstract 

This thesis investigates the origins and consequences of attempts to 

reform the judiciary and improve the administration of justice in the USSR 

between 1982 and 1992. It analyzes the roots of judicial dependence and the 

sources of bias in criminal justice; it traces the development of proposals to 

reform the courts; and i t  assesses the impact on the dependence of the 

judiciary and the character of justice of legislation intended to insulate courts 

from political interference and facilitate the emergence of a rule of law state. 

The study argues that judicial dependence in the Soviet Union was 

multifaceted and more complex than previously appreciated. Judges were 

subordinated to and supervised by several agencies (the CPSU, Ministry of 

Justice, regional soviets, and superior courts), of which the latter's influence 

was greatest. The professional autonomy of Soviet judges was constrained 

more by the herarchy within the judiciary than by outside interference. 

Miscarriages of justice, a predisposition toward certain outcomes at trial, and 

other forms of bias in the administration of criminal justice had roots in the 

structure of criminal procedure and were exacerbated by the attitudes of 

judges. Reform initiatives emerged first from within the judicial 

bureaucracies; they were embraced by central Party officials later, in diluted 

form, in order to overcome a political crisis in the courts. Reforms yielded 

considerable improvements in the quality of justice, but aggravated the 

various dependencies of judges. 



The thesis also examines the conceptualization of judicial independence 

and the study of judicial behavior in political science. My definition of 

judicial independence distinguishes its structural and behavioral dimensions, 

and thereby facilitates scmtiny of a popular but untested proposition about 

courts: that judicial independence is indispensible to the impartial 

administration of justice. The thesis maintains that there are different kinds 

of judicial independence, the most necessary or desirable forms of which will 

vary according to a country's institutional structure and legal tradition. I 

argue that the particular procedural rules and behavioral requirements of 

impartiality also depend on these factors. The relationship between judicial 

independence and the impartial administration of justice, accordingly, is not 

fixed. 



Acknowledgements 

In the c o m e  of preparing and writing this thesis I benefitted from the 
cooperation and assistance of many different people and institutions. I 
received financial support from the Social Science Research Council of New 
York, the Department of Political Science and the Centre for Russian and East 
European Studies of the University of Toronto, and the Government of the 
Province of Ontario. The Association of Universities and Colleges of Canada 
facilitated an extended stay in Russia and affiliation with the Law Faculty of 
Moscow State University. 

The research for this dissertation was made possible through the help of 
many legal scholars and officials in Russia, not all of whom have been named 
in the bibliography. L. Grigorian, M. Fedotov, V. N. Rudnev, L. S. Simkin, 
and S. A. Tropin oriented and connected me to the necessary people and 
places in Moscow. V. A. Bogorad, to whom I owe a special thanks, enabled 
me to work comfortably and at length within the institutions of Russian 
judicial administration. R. 2. Livshits, T. G. Morshchakova, and I. L. 
Petrukhin, provided unique perspectives on the politics of the judiciary. Iu. 
A. Sergeev, T. V. Kust and the staffs of the Departments of Justice in Omsk 
and Novosibirsk, allowed me to observe its operation first hand. Iu. N. 
Nikitin and N. N. Oleinik of the Department of Generalization of the 
Russian Supreme Court, and A. A. Gagarskii and his assistants in the 
Department of Statistics of the Ministry of Justice, helped me compile and sift 
through the aggregate data. Without the expertise and generous assistance of 
ail of these persons, this study would not have been possible. 

Throughout the project I benefitted from the advice and encouragement 
of many colleagues and friends in North America and England. Dave 
Foglesong, Yoram Gorlizki, and Kathryn Hendley asked provocative 
questions, and Eugene Huskey, Peter Russell, and Susan Solomon gave 
thoughtful guidance at different stages of the project. I am especiaily thankful 
to Peter H. Solomon, Jr., my principal advisor, whose own research and 
writing prompted me to undertake this study and whose enthusiastic 
direction pushed the thesis along to completion. Most of all I would like to 
thank my wife Jane Hacking, whose linguistic expertise, kind words, and 
companionship made the researching and writing of this study enjoyable. 



Table of Contents 

Preface .......................................................................................................................... 1 
Making Sense of Judicial "Independence" in Omsk .............................. 10 

Chapter One: Introduction . 

Origins and Objectives of the Study .......................................................... 
Sovietology and Soviet Judicial Dependence ......................................... 
What is Judicial Independence? ................................................................ 
Significance of the Study: 

A . Sovietology and the Study of post-Soviet Politics ...................... 
B . Comparative Politics and the Study of Courts ............................. 

Sources for the Study ................................................................................... 
.................... ................*....................... Summary and Chapter Outline .. 

Chapter Two: The Politics of Judicial Dependence in Soviet Russia. 1982.1987 . 

Introduction ............................. ...,. ............................................................ 49 
Judicial Independence Redefined .............................................................. 49 

............................................................................ . A Personal Dependence 53 
Making Sense of Personal Dependence ....................................... 85 

................................................ B . Collective (Institutional) Dependence 86 
Organizational Guidance in Novosibirsk, I: Supervision . 
The Role of the CPSU .................................................................. 92 

Judicial Administration and the Ministry of Justice ................ 100 
Making Sense of Ministerial "Guidance." ............................ 116 

Organizational Guidance in Novosibirsk. 11: Mobilization . 
The Role of the CPSU ............................................................... 120 

Making Sense of Party Mobilizations ................................ 145 
The Ministry of Justice and the Routine of Mobilization ....... 147 

C . Internal Dependence ............................................................................. 152 
The Chairman of the People's Court .......................................... 155 
The Regional Court ........................................................................ 158 
Making Sense of Internal Dependence ...................................... 169 

Conclusion: Soviet Judicial Dependence Reconsidered ..................... 170 

Chapter Three: Assessing the Quality of Soviet Justice: Bias and Impartiality . 

Introduction ......................... ... ................................................................... 171 
What was "Soviet Justice"? ....................................................................... 172 

................... Perestroika. Sovietology. and the Study of Soviet Justice 176 



Measuring Justice and the Question of Impartiality ............................ 178 
1 . The Conditions of an Impartial Trial in North America ......... 184 
2 . Applicability to Soviet Criminal Justice ....................................... 188 

A . From Impartiality to Objectivity .......................................... 188 
B . Looking for Bias ....................................................................... 194 

3 . Kinds of Evidence .............................................................................. 196 
A . The Miscarriage of Justice ..................................................... 199 

Miscarriages of Justice in Soviet Russia .......................... 202 
Explaining Miscarriages of Justice: Here and There ..... 218 

B . Objectivity of Judicial Investigations and Hearings ......... 222 
C . The Vanishing Acquittal? ..................................................... 227 

.................................. Explaining Low Rates of Acquittal 236 
.................................................................................................... Conclusion 252 

Chapter Four: Crisis and Reform . 

Introduction ................................................................................................ 253 
Sovietology and Soviet Judicial Reform in the 1980s .......................... 254 
The Legacy of the Brezhnev Era: 

. . 

................................. Legal Instrumentalism and Judicial Decay 257 
Gorbachev and the Dynamics of the Dictatorship of the Courts ....... 275 
The Juridicization of Judicial Discipline ................................................. 283 
The Acceleration of Criminal Justice ...................................................... 289 
Rumblings of Reform: Terebilov's hi  tiative and its Dilution ........ 293 
Implementing the 1986 Decree: New Dynamics of Judicial Dependence 

The Role of the CPSU ..................................................................... 312 
.............................................. The Role of the Ministry of Justice 317 

The Role of the Superior Courts ................................................. 324 
Rhetoric and Reality: The Rule of Law State and 

Crisis in the Courts .......................................................................... 338 
The Kudrin Affair ............................................................................. 345 

The Revolution From Above in Criminal Justice and 
...................................................... Its Impact on Judicial Dependence 350 

................................................. The Dynamics of Depenalization 353 
The Campaign for More Exactitude ........................................... 358 

Exodus From the Courts and the Politics of Judicial Reform ............ 371 
The Reform Legislation: One Step Forward, Two Steps Back ........... 376 
Conclusion: The Conundrum of Soviet Judicial Dependence ......... 387 

Chapter Five: Judicial Dependence. Old and New . 

Personal Dependence . 
New Elections and their Repurcussions ..................................... 390 
Material Deprivation ................................................................... 406 

..................................................... The Case of Comrade Pichugin 412 
................................................................... Institutionalized Dependence 417 



Limited Corporate Autonomy: The JQBs .................................. 418 
The Ministry of Justice: From Organizational Guidance to 

..................................................... "Organizational Insurance." 420 
The Dynamics of Soviet Democratization ................................. 430 

.............................................................. The War Against Crime 431 
Leading Personnel ....................................................................... 433 
The Political Compact of Judicial Reform .................................. 434 
The Consequences of Institutionalized Dependence ............... 435 

Internal Dependence . 
The Chairman of the People's Court ......................................... 439 
The Regional Court and the Demise of the kurator System .... 443 

The Dynamics of Soviet Judicial Dependence . 
The Conflict in Kolomenskoe ....................................................... 452 

Conclusion: The Dilemma of Soviet Judicial Dependence ............... 455 

Chapter Six: The Last Years of Soviet Justice . 

.................................................................................................. Introduction 457 
........................................ Evaluating Justice: Standards and Measures 458 

Direct Measures .............................................................................. 460 
Indirect Measures ......................................................................... 463 

A . Unjustified Convictions and Miscarriages of Justice ...... 463 
B . Terminations of Criminal Proceedings at Trial .............. 468 

............... C . Acquittals and Supplementary Investigations 470 
Weighing the Evidence .................................................................. 472 

Explaining Soviet Judicial Behavior ....................................................... 476 
Appellate Court Practice and Internal Dependence ................. 480 
The View From Below: Attitudes of People's Court Judges ... 485 
Soviet Judicial Realism ...................................... ... ......................... 490 
Summing Up ................................................................................... 497 

.................................................................................................... Conclusion 498 

Chapter Seven: Conclusion . 

Overview ....................................................................................................... 500 
Central Claims .............................................................................................. 501 
Summary of Findings: 

............................... . 1 The Varieties of Soviet Judicial Dependence 503 
.............................................................. Personal Dependence 504 

Institutional Dependence ....................................................... 505 
Internal Dependence ............................................................... 505 

..................................................... Ranking Judicial Dependence 507 
........ Judicial Dependence and the Consequences of Reform 508 

2 . The Administration of Criminal Justice in Soviet Russia . 
The Roots of Injustice .................................................................. 510 
The Impact of Reform ............................................................. 511 



Implications of the Study . 
................ . A Implications for Russia: The Future of Reform 513 

B . Implications for Western Observers of Russian Courts. 
Law. and Politics: 

Soviet Judicial Dependence Reconsidered ..................... 515 
............................................... Soviet Justice Reconsidered 516 

The Origins and Politics of Soviet Judicial Reform ..... 518 
C . Implications for the Comparative Study of Courts . 

.............................. Judicial Independence: The Concept 520 
judicial Independence: The Explanatory Factor ........... 523 
Judicial independence: The Value .................................. 523 
Measuring Justice and a Science of Judicial Politics ..... 525 

Bibliography .............................................................................................................. 527 



The Politics of Judicial Independence and the Administration of Criminal 
Justice in Soviet Russia, 1982-1992. 

Preface. 

In the third week of May, 1991, I was in Omsk, Siberia, conducting 

preliminary research on what seemed then to be a movement toward judicial 

independence in Russia. Two years earlier, the revitalized USSR Supreme 

Soviet had passed a series of laws raising the "status" of judges and reforming 

the work of courts (see infm). I hoped that interviews with individual judges 

from lower level courts (regional and district) in provincial Russian cities 

would provide me with information about the process of implementing 

judicial reform and its impact on the relations between politicians and judges. 

I was invited to Omsk by the deputy head of the regional government, V. V. 

Malykhin, whom I had met the preceding winter whle he was taking a business 

course in Toronto. Upon my arrival, Malykhin officially requested that the 

regional government's Department of Justice assist me with my research. With 

the exception of its somewhat moody director, the entire Department was very 

solicitous of my presence and often tried to help me in ways I had not even 

requested. I was given an unending stream of invitations to tea and conversation 

in the personnel, statistical, and accounting offices, tours of local court-houses, an 

interview with the local TV station, and, following provincial protocol, 

entertained in the evenings. Whether their hospitality and help was due to good 

will (and perhaps curiosity) toward me or out of deference to Malykhin, the 

Department was generous with its time and resources.' 

1 Omsk is a city of predominantly military industry production and had been dosed to 
foreigners until January 1991. A number of workers in the Department told me I was the first 
person from North America they had seen. 



The deputy director of the Department of Justice, Iurii Aleksandrovich 

Sergeev, was particularly energetic in his assumption of the task of assisting 

my research. Sergeev dispatched his driver to fetch me from my hotel in the 

mornings, offered me the large conference table in his office as work space, 

and commanded his secretary to provide me with judges' personal files, 

minutes of the Department's meetings, records of judicial discipline board 

proceedings, and of course tea. I developed a good rapport with Sergeev, a 

man in his early 40s and a former judge. Often, as the two of us  sat over our 

respective piles of paper, we chatted about judging, the law, and the problems 

of Soviet criminal justice. 

On one of the few days I had lunch alone in Omsk, I returned to the office to 

find that Sergeev had summoned the chairmen of seven of the city's eleven 

district people's courts for a round-table discussion with me about judicial 

independence2 Sergeev's initiative caught me unprepared. Although I was 

indeed grateful for the opportunity to meet some of Omsk's premier judges, I 

did not know how I would proceed to interview simultaneously seven men 

much older and, presumably, busier than 1.3 

Up until this point in my research I had been careful to arrange only one- 

on-one meetings with Soviet judges. This practice stemmed from a number 

of considerations. First, I thought that a confidential atmosphere was 

2 The Omsk administrative region had a total of 29 district (raion) courts, eleven of them 
located in the city of Omsk proper. City district peopIels courts were staffed with anywhere 
from 5 to 11 judges and served a population of about 70,000 - 100,000. Rural district courts were 
staffed with fewer judges, usually 2-3, and often only one. In 1991, there were a total of 131 
udges in the Omsk region. 5 Chairmen (predsedoteli) of people's courts in Russia are disproportionally male. Although 
women comprise more than fifty-five percent of the judges in Russia, approximately two-thirds 
of the chairmen are men. See chapters 2 and 5 for more data on the social composition and 
professional backgrounds of Soviet judges. 



necessary for a successful interview. What I wanted to hear from judges -- 

their views about judicial reform and attitudes toward the Communist Party 

- was sensitive and political. It was then, we know now, three months before 

the unsuccesful coup to save the Soviet Union. Second, the kind of 

interview I wanted required the form of a private conversation. I wanted to 

learn about the whole of Soviet judging, and in particular what judges 

thought about their work and role in society. My approach therefore was to 

ask at the beginning of each interview a general and somewhat personal 

question -- such as, how and why did you become a judge? -- and to avoid 

interrupting a judge's story or digression, no matter how tangential to my 

topic. I tried hard also to ask questions only about themes they themselves 

brought up. Judges' comments and statements on particular issues therefore 

were only very indirectly solicited and, I believed, more reliable. This more 

personal and detailed information was unlikely to emerge in a public and 

professional setting. 

My approach did not always produce successful interviews. Some judges 

seemed nervous, especially at  the prospect of having a conversation recorded 

by a westerner.4 Others were simply shy, or untalkative. Open-ended 

conversation-interviews were also more time-consuming and harder to 

arrange. On the one hand, therefore, it was a boon to have seven peopie's 

judges to talk to all at once. Most of them would be more familiar with, and 

find more natural probably, the environment of a collective discussion; 

Most judges did not refuse my request to record the interview. However, the presence of the 
tape recorder gave some discussions a formal, somewhat stilted character. I dispensed with the 
recorder on several occasions, particularly when I felt its presence would jeapordize the quality 
of the interview. The majority of my interviews from September 1991-August 1992 were not 
recorded. 



perhaps, I thought, they would feel relaxed and be forthcos'Ling.5 On the 

other hand, I did not see how anything they would say in such an 

environment could be deemed authentic, representative of their own 

individual, consciously-held views and beliefs. In launching a round-table 

discussion, I would have to be careful not to put words into judges' mouths. 

As the nine of us sat down at the long table which had sewed as my desk 

for the week, I discovered that my tape recorder wasn't working. Not being 

very good with electronic technology, I fumbled with the batteries (my last 

set) and, in haste, unsuccessfully banged the recorder on the side of the table 

while Sergeev and the others chatted. I threw the recorder into my briefcase 

and closed it loudly to get their attention. I regretted not being able to record 

the discussion.6 I thanked the judges for coming and, carefully choosing my 

words, explained that I was studying the effects on their work and lives of the 

reform legislation passed in 1989. This drew some grimaces and half-raised 

eyebrows. I said that I wanted to know what was going on here, in Omsk, and 

what they thought. 

Sergeev took charge immediately. He gesticulated back and forth between 

the judges, telling me their stories. "See, there," he pointed, "Aleksandr 

Ivanovich," who sat at the end of the table. "Leninskii raion. He's got two 

judges sick and one vacancy. It's an insuf ierable backlog. Right?" Aleksandr 

Ivanovich looked et me without expression. Sergeev continued. Across the 

The penchant for collective deliberation in Russian officialdom is striking. Twice 1 arrived 
for interviews with judges when lay assessors or fellow judges were in the judge's office and 
were not asked to leave. On several other occasions in the middle of a conversation, an 
interviewee would invite in other judges or officids to affirm, corroborate or add to his or her 
story and comments. 
6 What fdaws is a reconstruction of the conversation from notes made contemporaneously and 
supplemented later that evening. 



table, he directed me, "Sergei Aleksandrovich. Zheleznodorozhnyi raion. 

The roof caved in on the trial room. They've borrowed a room in the 

adjacent apartment building, but that's temporary. We're now trying to get it 

fixed." I strained to take down the details and still catch their facial 

expressions. Sergeev moved on. "Nikolai Muratovich," sitting next to him. 

He put his right hand on his shoulder. "Proletarskii raion. My former 

court," he added, as he tapped himself twice on the chest. 'They can't get the 

lay assessors to come to trial. The two of us call and warn the factory director 

about the law, he lets a few go, and a week later, they stop coming. For now, 

he's only hearing civil disputes, but t h s  can't go on forever. There's only 

two detention cells in the region and they're full, overfull." 

It was a n  appalling but familiar picture. I had heard about these very same 

problems before in my private conversations with Sergeev. He used this 

occasion to deepen my understanding. Sergeev pointed to the man sitting 

next to me, Pavel Ignat'evich, a man with whom I would have many 

subsequent conversations. "His court is full of new, young, inexperienced 

judges. He himself is new, we elected him (my ego izbrali) last year, to replace 

the old chairman, who had been on pension already for three years? We 

needed to rejuvenate that court, we needed talent and energy. We were lucky 

to get Pavel Ignat'evich, who was an investigator for especially important 

cases in the UVD" (the oblast Department of Internal Affairs). 

7 It was striking that Sergeev said "we elected him," since it was in h c t  the regional soviet 
which had elected Pavel Ignat'evich. Sergeev's Department of Justice, however, was the 
executive agency authorized to make the offical "recommendations" of judicial candidates to 
the soviet, and since only two of the candidates were rejected by the soviet, it is easy to see how 
he could fail to make the distinction between electing and recommending. 



The last story I had not heard before. In fact, I had not thought about the 

impact on justice of generational change at all. All of the men at the table, 

except for one, fit the pattern of Soviet people's court chairmen that had 

formed in my mind from previous interviews. They were all relatively large 

men, in their mid-40s, with big handshakes, and rapid, confident speech. 

They were all party members, still, and most had been judges for 10-15 years. 

The sole exception was Sergei Egorov, a quiet man of thirty-two who had 

joined the judiciary in 1990 primarily, he told me later, to have a less 

harrowing and better-paying job. Prior to this he had been deputy to the chief 

of police investigations in one of the city's districts. For him this meant that 

for the past five years, the last weekend of every month was spent at the 

office, working night and day, to clear from the accounting books, somehow, 

records of unsolved crimes. He resigned on the second day of January, 1990, 

after his boss forced him to spend new year's eve at the office cleaning the 

statistical record? I made a note to talk with Egorov and Pave1 Ignat'evich 

about youth and inexperience later. 

Sergeev went on, periodically allowing one of the chairmen to speak about 

the difficulties of getting witnesses to testify, or arranging convoys for 

prisoners and defendents already in custody, or fixing the heating and 

plumbing in their buildings. I stopped taking notes. I knew already and had 

seen too often the mundane problems of doing justice in impoverished 

Russia. The newspapers were full of condemnation of "cheap justice," and 

judges themselves, when asked, were honest about the squalor in the court 

It has since become common for MVD officials to acknowledge false-reporting and padding. See 
Istina i tol'ko istina (Moscow 1990), and I. V. Pavlov, "Zako~ost '  i obosnovannost' prekrasheniia 
ugolovnykh del v stadii predvaritel'nogo rassledovaniia," (The Legality and Justification of 
Terminating Criminal Proceedings During the Pre-Trial Stage), a kandidat dissertation (for 
internal use only) written under the auspices of the Academy of the MVD in 1992. 



houses. I was in Omsk, however, to hear about politics, not poverty; I wanted 

the judges to talk about reform and judicial dependence. 

I brought up the question of elections. I knew that all seven chairmen had 

been elected or reelected the preceding summer -- this time, according to the 

new legislation, by the deputies of the regional soviet? Earlier, I had been 

shown the stenogram of the debate in the soviet. It was striking. Many of the 

deputies, themselves just elected in the first relatively free and competitive 

elections in Soviet history, had assumed their mandate as "representatives" 

vigorously. Some had taken up the grievances of the dissatisfied litigants 

among their constituency and pressed them on the candidates for judicial 

posts before the balloting. As the deputies interrogated individual candidates 

about their background and past decisions, and tried to impeach their 

character, an angry crowd picketed the building outside.10 I asked what had 

these senior judges thought of this new procedure. 

None of those present raised a sustained objection to the proceedings 

themselves. This was not surprising, for the chairmen had all been 

success€ully reelected. It was mostly judges in rural ridings, I subsequently 

learned, who had been attacked by deputies in the soviet.11 One of the 

In the pre-1989 period, judges of the people's courts gained office by winning more than 50% of 
the vote (usually on uncontested ballots) of the electorate of the district in which they would 
serve. Judges of the higher level regional courts, which served as both trial courts for 
especially grave or socially significant cases and as courts of appeal for decisions of the 
people's courts, were elected by the deputies of the regional soviets in the pre-1989 period. 
Now, however, according to the reform legislation, regional court judges were to be elected by 
the republican soviet, after recommendation by the republican Minister of Justice. 
lo According to witnesses, fourteen of the candidates were thoroughly questioned inside the 
soviet. A number were also harangued by the picketers outside. One judge reported being spat 
u on. See Vechemvi Omsk, July 2, and Omskaia ~ravda,  July 3,1990. P 1 This result wouid not surprise students of rural courts or justices of the peace in North 
America. For the observation that, because they work in smaller communities, judges in rural 
ridings feel more directly, and are thus influenced by, the social consequences of their decisions, 



chairmen noted that the process was, after all, "democratic" and at least a far 

cry from the fraudulent formality of previous elections. For the most part, 

though, they had found it an unsavoury and embarassing experience. All 

agreed that it would be better if they were appointed by someone "higher" 

(wsshe), such as the President.12 

There were, of course, other reasons for their dissatisfactioit with indirect 

judicial elections. At least initially, the deputies of the rejuvenated soviet 

took their job seriously, and formed oversight committees in order to exercise 

"control" (konirol') over these and other newly-elected public officials.l3 

Now, the chairmen told me, they got phone calls and visits from badge- 

wielding deputies who spoke in threatening tones about the career 

consequences of making "undemocratic" judicial decisions. They were, they 

said, under great "pressure" (davlenie) in this environment of radical Soviet 

democracy, and experienced "interference" (vmeshatel'stvo) in their work 

after the recent elections. 

"How does this pressure and interference influence your decisions?" I 

asked. Nikoiai Muratovich spoke up: "It doesn't" (nikak), he said. "In court, 

I'm in charge Cia khoziain). I'm subordinate only to the law. All my 

decisions are based squarely on the law and on the evidence examined in 

see "Rural Justice," in Judicature, 77/4 (March-April, 2993). For their part, Soviet judicial 
administrators readily acknowledged a difference between work in urban and rural district 
people's courts. They often use the word skloka ("squabble") when describing life and work in 
the latter. For them, this explained the different outcome of elections. 
12 In May 1990, Eltsin was still Chairman of the Supreme Soviet of the Russian Soviet 
Federated Sodalist Republic. Presidential elections were imminent, however, and most of the 
judges I spoke with in Omsk expected to vote for Eltsin and see him win. 
13 This was a job the deputies of the regional soviet had always held, even when people's 
judges were elected directly. As I show in chapter 2 however, the job had never been executed 
with any rigour or enthusiasm. 



court." Aleksandr Ivanovich added, "it's true they try to influence us 

(okazyvat' na nas vozdeistvie), but we don't listen. We're independent 

(nezavisimv)." 

I was troubled by both the language and logic of this assertion. I suggested 

to the judges that they had just described in detail how they were in fact 

"dependent" (zavisimv). I referred back to my notes: "you said you have to 

ask factory directors for favors and help with plumbing, and go to Sergeev to 

get lay assessors for trials ... And yet you also say you're independent" 

(nezavismy). It seemed obvious to me that both propositions could not be 

true. 'That's all correct" (vse ~ravil'no), Aleksandr Ivanovich explained, 

"we're completelv dependent in a material sense (v material'nom plane), he 

stressed. We're even dependent on Sergeev -- he can take away our monthly 

bonus. But we're profesionals, and none of us would allow that to influence 

our work. In the court room, in dispensing justice @ri osushestvlenie 

pravosudiia), we're independent." 

A number of other judges made similar statements. But I remained, and 

must have looked, perplexed. At the end corner of the table, Egorov, the 

young chairman, spoke up for the first time. "Todd," he used my name 

pedagogically: "We, we," he started, "we all work in pretty unpleasant 

(neprilichnve) conditions. What's more, advocates make more than us and 

deputies accuse us of taking bribes. But even if we were to succumb (poddalis' 

~JJ to their entreaties or submit (podchinialis' bv) to their pressure, we'd be 

overruled by the regional court. There's nothing you can do." 



Making Sense of ludicial "Independence" in Omsk. 

I have not been inclined to dismiss the comments made by the Omsk 

chairmen as naive, disingenuous or simply self-serving.14 It is true, of 

course, that the environment in which they were made was not ideal and 

could well have influenced their presentation. It was unlikely, for example, 

that these judges would malign their profession (they always spoke in the 

collective "we") in the office of Sergeev, their ministerial minder, before 

whom by their own admission they were "dependent." No judge, moreover, 

would publicly confess to corruption or admit to impropriety. But they were 

not shocked by my question about dependence, defensive in their denials of 

its impact on their work, or even very eager to convince me of the virtues of 

Soviet justice. None was making a heroic claim of integrity; they were not 

claiming to be latter day dissidents. If anything, their tone was one of 

resignation. They seemed to be saying, rather simply, that professional 

norms, rules of law, and higher courts forced them to make decisions they 

called "independent." 

But was it true? Did judges in Omsk indeed render independent decisions 

in court? If so, was :his a recent development? Had their conduct been 

influenced by the reforms of the preceeding years, or had Soviet judges always 

been able to make such decisions? And how was it possible? How could 

judges whose careers and professional livelihood depended directly on the 

-- - - - - - - - - - - 

14 Inga Markovits reported similar comments made by judges in the GDR on the eve of its 
reunification with West Germany. She treated them with suspicion, however, and suggested 
they were the product of a kind of psychologicat denial. See her "Last Days," California Law 
Review, 80,l (January 1992). 



sentiment of highly politicized representatives of the people and whose daily 

schedules could be shifted capriciously by an official of the government issue 

independent decisions in court? In what sense could their decisions be 

termed "independent"? This study tries to provide answers to these 

questions. I try to make sense of the Omsk judges' daim of judicial 

independence by examining the relationship between the conditions of the 

employment of Soviet judges on the one hand, and the character of their 

work on the other, in the periods both immediately preceeding and 

succeeding the reforms of the Gorbachev era. 

It should be noted here, finally, that the study and its findings have a 

meaning and relevance which extends beyond the temporal and spatial limits 

of the study. Students of the judicial process more generally, political 

scientists as well as legal scholars, have long held that security of tenure for 

judges and their insulation from the pressures of politics are important 

conditions of the just and impartial administration of the laws. Without 

independence, it is believed, judges cannot administer justice impartially. 

This belief arouses little controversy. The claim that judicial independence is 

indispensible to the just administration of the laws has the status in social 

science of a proposition whose truth is self-evident? Unfortunately, and 

perhaps because of its broad acceptance, however, there is no published study 

which demonstrates how this proijosiiion is true. Consequently, we do not 

know the degree or ways in which judicial independence is indispensible to 

15 See, for example, the entry for "Judiaaly" in the Dictionary of Social Sciences (New York, 
Free Press, 1%4), eds. J. Gould and W. L. Kolb, 359-360, and the entry for "judiaal Process" in 
David Sills ed., International Encvclo~edia of Social Sciencs (Oxford, 1%9), v. 8,283-324. For 
discussions of the concepts of judicial independence and impartiality in the work of political 
scientists, see Theodore Becker, Com~arative ludicial Politics: The Political Functionin~s of 
Courts (Boston, 1970) and Martin Shapiro, Courts: A Com~arative and Political Analvsis 
(Chicago, 1981). 



the just administration of the laws, and we do not know how to characterize 

the relationship between the two accurately.16 Without a study that shows 

how judicial independence is indispensible to the impartial administration of - 
justice, we cannot say confidently why it is so. Does judicial independence 

facilitate, foster, foment, protect, guarantee, ensure, allow, encourage, or 

simply make more likely and probable the just and impartial administration 

of justice. How does it do so? This study tries to develop answers to these 

questions and to contribute to our understanding of the judicial process more 

generally, by analyzing the relationship between judicial dependence and the 

character of the administration of justice in Soviet Russia. 

16 More than twenty years ago, in the only published essay to address this question directly, 
the philosopher Torstein Eckhoff noted that the relationship between judicial independence 
and impartiality was "complicated," and that its proper conceptualization was hindered by 
the paucity of empirical studies of judiaal independence. See his "Impartiality, Separation of 
Powers, and Judiaal Independence," Scandinavian Studies in Law, 1965. 



The Politics of Judicial Independence and the Administration of 
Criminal Justice in Soviet Russia, 1982-1992. 

Chapter one: Introduction. 

Origins and Objectives of the Studv. 

Ln the Fall of 1989, at the height of "perestroika," the revitalized USSR 

Supreme Soviet passed a series of laws on judicial reform, the stated objective 

of which was to "raise the status and role of courts in soaety" and to give 

judges the "necessary independence" for the just administration of the laws.' 

Some hallmarks of the new legislation were the creation of a system of 

indirect elections for judges, the extension of judicial tenure from five to ten 

years, an  increase in judicial salaries, constraints on executive supervision of 

the judiciary, and the establishment of criminal sanctions for interference and 

"contempt" of court? The reform legislation came after more than four years 

of revelations in the press about injustices in Soviet courts, especially cases in 

which Party and government officials had interfered with the work of courts 

and precipitated convictions of innocent citizens. The laws were passed 

amidst a discussion among Soviet legal scholars as well as politicians about a 

"socialist rule of law state" (sotsialisticheskoe Dravovoe gosudarstvo). The 

reform legislation aroused hope in the USSR as well as in the West that the 

creation of independent courts would both secure the rule of law and 

facilitate improvements in the administration of justice. 

See the stenogrm of the debates at the Second Session of the Supreme Soviet of the USSR, 
November 1-13,1989, in Biulleten' verkhovno~o soveta SSSR, nos. 24 -27,1989. 
2 See Vedomosti stlezda narodnvkh deptato; SSSR i verkhovnoeo soveta SSSR (hereafter 
Vedomosti SSSR"), "0 statuse sudei SSSR," no. 9 1989, item 223, art. 20, "Ob otvetstvennosti za 
proiavlenie neuvazheniia k sudu," no. 22, 1989, ite, 418, art. 4, and "Osnovy zakonodatel'stva 
soiuza i soiuznykh respublik o sudoustroistve," no. 27,1989, item 545, art. 18. 



Judicial reform in the Russian Federation has been more innovative and 

far-reaching, especially after the putsch of 1991 and the subsequent dissolution 

of the USSR. The Russian Parliament created a Constitutional Court, 

introduced the right to jury trials in cases for which capital punishment is 

possible, and conferred upon the judiciary even greater priveleges and 

protections. Judges began to be elected for life, the judiciary itself gained 

exclusive control over nominations to the bench and disciplinary hearings, 

and judicial salaries were made equivalent to those of legislators.3 These 

changes were the first concrete steps to ensue from the manifesto of judicial 

reform, called the "Conception of Judicial Reform," which was passed by the 

Parliament in 1991, proclaimed Russia a "rule of law state," and heralded its 

return to "the bosom of world civilization."4 

The plans of the Soviet and Russian regimes to create a "rule of law state" 

have attracted the attention of many western scholars. It has inspired 

enthusiastic discussions and debate in western social science, particularly 

among comparative political scientists. So far, the questions most frequently 

posed have been of a grand and theoretical nature: What is the "rule of law," 

and how is it different from the "rule of law state"? Are certain social, 

economic, cultural or political conditions necessary for any "rule of law," 

socialist or otherwise, to develop? And what is the role of the judiciary in 

this process? Can courts be both agents of change and guardians of the 

stability and integrity of the laws during the transition to the rule of law? For 

See Vedomosti S1*ezda namdnykh deputatov RSFSR i verkhovnoeo soveta RSFSR. "0 statuse 
sudei RSFSR," no. 30, July 30, 1992, art. 1792 (hereafter "Vedomosti RSFSR). 

See Vedomosti RSFSR, no. 44, October 24,1991, article 1435. The Constitution of the Russian 
Federation adopted on December 12,1993 prodaims Russia a "democratic and federated rule of law 
state" (art. 1). Later (art. 6), it refers to Russia as a "social state " (obshchcstvennoe nosudarstvo) 
as well. For the complete text of the new constitution, see Izvestiia, December 28, 1993. 



the most part, it is legal scholars that have written about the theoretical 

aspects of these questions, while political scientists have been preoccupied by 

more programmatic issues -- such as, how will Russia get there from here? 

Little attention has been paid to the establishment of an empirical basis for 

the deliberation of such questions, however. Not much is known, for 

example, about the operation of courts and practice of justice in the years of 

the breakdown and collapse of the USSR. By and large, western scholars have 

chronicled the reform of Soviet law and laws during this period, not their 

administration, and no student of Russian politics has attempted to evaluate 

systematically the degree of progress already made toward the objectives of 

judicial independence and impartial justice. Assessments of the 

implementations of reforms therefore have been based primarily on 

information gleaned from reports in the mass media or impressions gained 

from interviews with prominent lawyers, legal scholars and officials.6 

Clearly, the absence of a detailed description and analysis of what has 

happened in Russia so far diminishes the value of generalizations about the 

rule of law inspired by the Soviet experience and recent reforms. 

The literature already is too voluminous to cite fully here. For examples of recent legal 
scholarship, see the symposium on the rule of law in Law and Social Inouirv, 15,4 (Summer 
1990), and Harold Berman, 'The Rule of Law and the Law-Based State (Rechsstaat) - with 
Special Reference to the Soviet Union," Harriman Institute Forum, May 1991. For examples of 
recent political science research, see the articles in Dondd Barry, ed., Toward the "Rule of 
Law" in Russia? (Armonk, NY, 1992). For a survey of the literature, see Igor Kavass, Demise of 
the Soviet Union: A bibliographic - .  Survev of English Writings on the Soviet Legal - Svstem, 
1990-1 991 (Buffalo, 1992). 

George Ginsburgs, 'The Jurisdictional Scope of Soviet Criminal Law: Ideological and Policy 
Determinants," Soviet Studies, 1993; Eugene Huskey, 'The Administration of Justice: 
Procuracy, Courts, and Ministry of Justice," in Huskey, ed, Executive Power and the Soviet 
State (Armonk, NY, 1992). - 



This study, therefore, is concerned with a set of rudimentary and primarily 

empirical questions about judicial reform. It asks, what has been the impact 

on Russian courts and justice of the reforms of the Gorbachev era? To what 

extent is the Russian judiciary now independent? Were Russian judges more 

independent in 1992 than they were under the Soviet regime? And how has 

the practice of justice in Russian courts changed since the adoption of reform 

legislation? To what extent is the justice administered in Russian courts 

impartial? The main objective of the dissertation is to answer these 

questions: it is a study of the initial impact of reform. 

In order to answer these questions, of course, I must first establish a 

baseline for the evaluation of change. The first part of the study, therefore, 

examines the dependence of the Soviet judiciary and the character of its 

administration of justice in the period immediately preceeding reform. It 

develops answers to the following questions. What was the relationship 

between judges, courts and the CPSU? How were judges recruited, 

compensated, disciplined, and removed from the bench? What role did the 

Ministry of Justice and the population play in these processes? To what kinds 

of pressures was the judiciary exposed, and on whom, or which institutions, 

were judges most dependent? What impact did the Soviet system of judicial 

administration have on the way justice was practiced in Russian courts? What 

was justice in Soviet Russia like in ordinary criminal cases before reform? 

A second objective of the dissertation is to address a set of more general 

questions about the judicial process which arises from the empirical part of 

the study. First, and most importantly, what is "judicial independence"? 

What does it mean to say a judge or judiciary is "independent" and how does 



one measure "independence"? Second, what is the relationship between 

judicial independence and the administration of justice? How does judicial 

independence, or its absence, influence the behavior of courts? And finally, 

how does one evaluate or assess the quality of the administration of justice in 

a particular country? What kind of information is required for the accurate 

measure of the performance of courts, and what kind of methods should be 

used? 

Conventional Wisdom: Sovietologv and Soviet ludicial Dependence 

By and large, SovietoIogists did not ask whether or not the Soviet judiciary 

was independent. For most scholars, to do so would have been to pose a 

rhetorical, or naive, question. "It is an axiom of Soviet jurisprudence," 

Sharlet noted in one of the first studies of courts in the post-Stalin period, 

that the Soviet judiciary was not intended to be independent "in the western 

sense of the term.'? To illustrate this point, he quoted Strogovich, perhaps 

the most influential Soviet scholar of courts and criminal procedure. 'The 

principle of the independence of the court," wrote Strogovich, 

cannot be interpreted to mean that the court in its activity stands 
outside of ~olitics, that in being guided in its decisions only by law, 
the court somehow exempts itself from participating in the 
resolution of those immediate political tasks which the Party and 
the government place before the state and all of Soviet society." 

7 Robert Sharlet, 'The Communist Party and the Administration of Justice in the USSR," in 
Donald Barry et. ill. eds., Soviet Law After Stalin, v. 3 (Aalphen aan den Rijn, 19793, 323. 
8 ibid., 324. Emphasis supplied. It should be noted that Sharlet termed this a "consensual 
understanding of judicial independence." Summarizing Soviet theory and Sharlet's 
observations for the lay reader in a popular undergraduate text, however, Abraham decided 
not to cloud the issue: the Soviet judiciary, he reported, was simply "not independent." See 
Henry Abraham, The ludiaal Process (New York, 1986), fourth edition, 283-4. 



Sovietologists have described several ways in which the Soviet judiciary 

was not independent in this sense - that is, prevented from stepping "outside 

politics." First, virtually all judges were members of the CFSU, and, it is 

believed, chosen on the basis of their political credentials not their legal 

expertise. The courts thus were staffed not by an elite corps of jurists, but 

rather by faithful servants of the Party? Second, the work of courts was 

closely supervised by Party officials. The CPSU erected its own extensive 

administrative apparatus which paralleled the state and was endowed with 

the right to provide "organizational guidance" to all state institutions, 

including the courts. This made it possible for the Party to scrutinize judicial 

decisions and shape the overall course of justice.10 Third, judges sometimes 

were told how to decide certain cases in court. Party officials conveyed to 

judges the desired outcomes of such trials in varying tones and degrees of 

subtlety, but often via the most direct channel -- the telephone. Naturally, 

interference of this sort was dubbed "telephone law."ll 

For the most colorful exposition of this thesis, see George Ginsburgs, "1s the Soviet Judiciary 
an Elite?" Review of Socialist Law, 11, 4 (1985), 293-311. 
lo Sharlet, 1979,381, is the only writer openly to express doubt about the quality or  impact of 
this "oganizational guidance." Ginsburgs, op. a t ,  303, refers to the Party's supervision of the 
judicial record as a '%earhug." Eugene Huskey adds that the more frequent secondment of legal 
experts into the Party apparatus in the late Brezhnev period improved the quality of the 
Party's supervision of the courts. See his "Specialists in the Soviet Communist Party 
Apparatus: Legal Professionals as Party Functionaries," Soviet Studies, 40, 3 (1988). 
11 There is some disagreement among scholars about the frequency of such interventions. 
Sharlet, 1979,360, daimed the practice was "routine" even in criminal cases involving only 
"ordinary members" of the CPSU. Louise Shelley, by contrast, in "Party Members and the 
Courts: Exploitation of Privelege," Dietrich Loeber, ed ,  Ru linp Communist Parties and Their 
Status Under Law (Dordrecht, 1986), believed it to be "the exception rather than the rule." 
More recently, in "Soviet Politicians and Criminal Prosecutions: The Logic of Party 
Intervention," in James M i h ,  ed., Cracks in the Monolith: Partv Power in the Brezhnev Era 
(Armonk, NY, 1992), Peter Solomon came to the condusion that it was in fact "rare." In "De- 
Stalinization and the Politics of Russian Criminal justice, 1953-1364," unpublished doctoral 
dissertation, Oxford University, 2993, Yoram Gorlizki does not expressly estimate the 
frequency of telephone law, but gives the impression that, at least in the 1950s and early 1%0s, 
it was not uncommon. 



In the opinion of most Sovietologists, it was the district party committee, 

or raikom, that was the source of most, if not ail, of this supervision and 

interference. Its power and influence over judges stemmed from three 

factors: first, its control over elections to the bench -- in Sharlet's words, the 

"power of appointment;" second, its command over the allocation of the 

material resources in Soviet society -- in Solomon's words, the "power of the 

purse;" and third, its political hegemony, expressed jurisdictionally by the 

term "organizational guidance." The conventional wisdom is thus that the 

raikom's authority was unlimited, its ornniscence conveyed by the aphorism 

"the law is the law, but the raikom is the raikom."72 

A number of Sovietologists have suggested that there was another way in 

which Soviet judges were not independent. Several studies have shown that 

in the course of trying cases, judges were pressured by the Procuracy -- the 

institution charged with both the prosecution of crime and the supervision of 

legality in all state institutions, including the courts -- into making decisions 

which furthered not justice but rather its own narrow institutional interests. 

Judges accomodated the Procuracy's wishes, it is argued, because of its 

superior status in the hierarchy of the state's legal agencies and, more 

cogently, because on an individual basis procurators were close political allies 

of raikorn secretaries. This argument has figured prominently in recent 

western explanations of the paucity of acquittals issued by Soviet courts.13 

12 See Robert Sharlet's review of recent writing on Soviet courts, "Politics of Soviet Law," 
Problems of Communism, January-February, 1986. 
13 Peter H. Solomon was the first to develop this argument, but it has since been adopted by 
many other scholars. See Solomon, "Informal Norms and the Practice of Criminal Justice in the 
Soviet Union: The Case of the Vanishing Acquittal," Soviet Studies, 33, 4 (October 1987), 
Nicholas Larnpert, "Criminal Justice and LegaI Reform in the Soviet Union," Soviet 
Union/Union Sovietiaue, 15,l (1988), Louise Sheliey, "Criminal Law and Justice Since 
Brezhnev," in Donald Barry, ed., Law and the Gorbachev Era (Dordrecht, 1988), Stanislaw 



There are several reasons why this depiction and understanding of 

judicial dependence is unsuitable as a baseline in this study. First, the 

evidentiary base on which it rests is neither broad nor very current. Largely 

because of the obstacles to conducting empirical research on courts inside the 

former Soviet Union, the primary source for western understanding of 

judicial dependence has been the insights of emigre jurists, and to a lesser 

extent foreign journalists.14 Only recently have vital sources of verification 

such as archives and interviews with working legal officials become available, 

and even then, these have been utilized to enrich studies of criminal justice 

only in the Stalin era and Khrushev period.15 The picture of judicial 

dependence in the 1980s therefore rests almost entirely on the stories told by 

muckraking Soviet journalists in the heady days of glasnost and interviews 

with reform-minded legal scholars.16 

Second, the picture of Soviet judicial dependence assembled by 

Sovietologists is very incomplete. The almost singular focus on the 

Communist Party in the study of Soviet justice has obscured the existence of 

and influence on judges' behavior of other pressures and institutions. For 

example, Sovietologists have not studied the relationships between judges 

Pornorski, "Communists and Their Criminal Law Revisited," Law and SociaI Inquiw, 14, 3 
(1989), and, most recent!y, Yorzm Gorlizki, op. tit., chapter five. 
14 See Konstantin Sirnis, USSR: The Corrupt Society (New York 1982). Dina Karninskaya. 
FinaI ludrement: Mv Life as a Soviet Defense Attorney (New York, 1982), Friedrich 
Neznansky, The Prosecution of Economic Crime in the USSR: 1954-1984 (Falls Church, VA, 
1985), Olympiad Ioffe, Soviet Law and Soviet Reality (Dordrecht, 1985), and George Feiffer, 
Justice in Moscow (New York, 1965). Some Sovietologists used the memoirs of jurists from 
countries of the socialist bloc to substantiate claims about Soviet courts. See, for example, 
Sharlet, 1979, 331-3, 364-5. 
15 See Peter Solomon, Soviet Criminal lust ice Under Stat in (Cambridge University Press, 
forthcoming), and Gorlizki, op. cit. 
l6 See, for example, Pornorski, op. at.,  and Donald Barry, 'The Quest for Judicial Independence 
in the USSR," in Columbia loumal of Transnational Law (Summer 1990). 



and their electorate -- the population -- despite the fact that this was one 

source of pressure on judges that a number of Soviet scholars acknowledged 

was irnportant.17 Nor have scholars paid much attention to the role of the 

Ministry of Justice in the administration of the judiciary.'s Tlus may have 

been a significant oversight, since it is well-known that the Ministries of 

Justice in most continental jurisdictions play an important part in managing 

the courts.19 Finally, the impact on judges of appellate courts has been 

ignored by most scholars, despite a common recognition that the Soviet 

judiciary was extremely centralized, and that appellate courts possessed 

unusually broad procedural and administrative powers.20 These three factors 

must be taken into account if we are to compile a complete picture of judicial 

dependence. 

Finally, western writing about judicial dependence in the USSR has not 

been conceptually rigorous or particularly self-conscious. If it can be said that 

there is a notion of judicial dependence in the work of Sovietologists, it is a 

l7 See, for example, V, M. Savitskii, Konstitutsionn~e osnow pwvosudiia v SSSR (Moscow, 
1981), and N. V. Radutnaia, Narodnvi sud'ia (Moscow, 1986). 
l8 Sharlet, 1979, 331, 382, dismissed the role of the Ministry of Justice was insignificant. In a 
recent article, however, Huskry suggests that the impact of the Ministry on the work of the 
courts has been wrongfully neglected; see his chapter on the Ministry of Justice in Huskey, ed., 
Executive Pobver and the Soviet State (Armonk, NY, 1992). 
19 On the role of the Ministry of Justice in France, for example, see Willem de Haan, "Radical 
French Judges: Syndicat de la Magistrature," Journal of Law and Soaetv, 16,4 (Winter 1989), 
J. L. Lafon, 'The Judiaal Career in France: Theory and Practice under the Fifth Republic," 
ludicature, 75,2 (August-September, 1991), and Luis Maniz-Arguelles, ''Selection and Training 
of Judges in Spain, France, West Germany and England," Boston Collepe International and 
Comparative Law Review, 8 , l  (1985). 
20 while Solomon acknowledged the instrumental role of the USSR Supreme Court in shaping 
judiad practice in 'The USSR Supreme Court: Past, Present and Prospects," American Iournal 
of Comparative Law, 38,l (Winter 1990), Gorlizki is the only scholar to address this issue 
directly. One of the central findings of his study is that in the 1950s and early 1960s, appellate 
courts in the USSR served as a solid barrier against the efforts of party officials to shape, and 
distort, the course of justice. 



very intuitive one? It has not been shaped by an explicit or widely 

recognized theory of judicial politics, nor informed by an understanding of 

judicial dependence in other legal systems and countries? if we are to assess 

thoroughly the impact of reforms, we must adopt a comprehensive approach 

to studying judicial dependence. We should begin by defining our terms. 

What is ludicial Independence? 

Very little of what political scientists have written about courts expressly 

defines the term "Judicial independence." What judicial independence 

means, therefore, must be inferred from the way it has been used in writing.23 

A semantic analysis of all instances of the expression "judicial independence" 

and the immediate context in which they were uttered in recent scholarship 

yields the following two essential elements of its meaning: 

1 )  the set of nrrarzgernerzts by which a society seeks to protect its judges 
from exterrzal pressures irz the coztrse of making decisiorzs arzd 
ilntnrirzize them from these or other irzdzicernerzts to adrnirzister the 
law irz a particzilar or prejudiced mrzner (typically, these include a 
process for the selection and appointment of judges which minimizes 
the role played by partisan politics, their irremovability from office or 
some other form of professional tenure, an irreducible rate of 
compensation, and, though less commonly, immunity from civil suits 
and prosecution); 

2 )  the exterzt to which tlze decisiorzs of cozrrts are in fact rttzirzflzierzced 
by srrch pressures (this second element has less tangible referents, but 
usually is denoted by such terms as "objectivity," "neutrality" and 
"impartiality"). 

21 The word "dependence" appears rarely, and only very recently, in western discussions of 
Soviet courts. Peter Solomon is the only scholar who uses this term deliberately. See his 'The 
Case of the Vanishing Acquittal." * The work of Otto Kirchheimer, Political Justice: The Use of Legal Procedure for Political 
Ends (Princeton, 1%1) appears only rarely in the footnotes of Sovietology . - 
23 For references, see bibliography. 



Judicial independence, in other words, refers to both the conditions under 

which judges work as well as the actual conduct of the courts. In its common 

usage, it has structural and behavioral dimensions.24 

This is not a definition of judicial independence which would be accepted 

by all lawyers. Many, would oppose it, or endorse only the first element 

identified above. Such opposition, it should be noted, has the support of the 

1981 decision of the Ontario Court of Appeal in V~zlerite v The Qlreen, which 

specifically rejected the proposition that the right to trial by an  "independent" 

tribunal could be construed as referring to the actual conduct of the courts.25 

But it is in fact primarily the writings of lawyers and legal scholars which has 

led to the understanding of judicial independence in behavioral as well as 

structural terms. Two of the most prominent legal scholars in the United 

States discuss judicial independence principally in terms of the actions and 

decisions of courts. Cass Sunstein, for example, identifies counter- 

majoritarian rulings of the US Supreme Court (he cites Brown v Board of 

Educatiorz specifically) as the sirze qrrn tlon of judicial independence, and 

laments that more recently, "the supposedly independent federal judiciary is 

moving constitutional law in largely predictable directions."26 Somewhat 

more explicitly, and in a journal for political scientists, Gerald Rosenberg 

24 For the most recent discussion of judicial independence in these terms, see Eli Salzberger, "A 
Positive Analysis of the Doctrine of Separation of Powers, or: Why Do We Have An 
Independent Judiciary," International Review of Law and Economics, 13,4 (1993). 
25 See the discussion of this ruling in Report on the independence of Provincial luderes 
(Winnipeg, Manitoba, 1989), esp. 14-17. 
26 See his article, "How Independent is the Court?" in New York Review of Books, October 22, 
1992,47-50, and more generally, The Partial Constitution (Chicago, 1993). For other examples 
of such a construction of judiaal independence, see Vincent Blasi's review of John Jeffries' 
biography of Lewis Powel1 Jr., "Judge Him Unpredictable," New YorkTimcs Book Review, June 
19,1994,3-4, and Stephen Scdley, "Above It  All," London Review of Books, April 7, 1994. 



defines judicial independence as the degree to which courts make decisions 

"without regard for the preferences of officeholders."27 

Not all political scientists would define judicial independence in this 

manner. Canadian scholars in particular seem to view judicial independence 

in strictly structural terms, focussing on the jurisidiction of courts and the 

processes of appointing and administering the judiciary28 But it is clear that 

for the majority of political scientists in North America, what courts do, and 

how they act, is central to their understanding of judicial independence. For 

example, in a review of the literature on courts in South America, Joel 

Verner rates their "independence" on a deliberately behavioral scale of 

"activism" versus "compliance."29 More recently, Jerold Waltman takes 

what he believes to be the largely fulfilled pledge of British judges to 

"administer the Iaw without fear or favor" as a measure of their 

independence? It appears that this understanding of judicial independence, 

one which comprises both behavioral and structural dimensions, owes much 

to the writing of Theodore Becker, to whose work a reference in many recent 

writings on courts often substitutes for an independent explication of the 

27 See his "Judiaal Independence and the Reality of Poltiwl Power," in Review of Politics, 
54,3 (Summer 1992) and, more generally, The Hollow Hope: Can Courts Brinr About Social 
Change? (Chicago 1991). 

s&, for example, Peter Russell, The ludiciary in Canada: The Third Branch of Government 
(Toronto, 1989), chapter four, Peter McCormidc and Ian Green, J u d ~ e s  and Tud~ing (Toronto, 
1990), and Perry S. M i l k  and Carl Baar, Judicial Administration in Canada (Montreal, 1981). 
29 See Verner, 'The Independence of Supreme Courts in Latin America: A Review of the 
Literature," Tournal of Latin American Studies, 16 (1984). In almost all the work reviewed by 
Verner, the independence of a court is assessed in terms of the role it plays in a particular 
country. 
30 See his chapter on courts in the United Kingdom in Jerold Waltman and Kenneth Holland, 
eds., The Political Role of Law Courts in Modern Democracies (Oxford, 1988). 



concept.31 But a similar conception of judicial independence can be detected 

also in the influential work of Martin Shapiro.32 

This is not a fruitful way to think about or study judicial independence. It 

creates two concrete problems for researchers. First, it is difficult to measure 

accurately or even confidently ascertain the existence of judicial 

independence in these terms. Specifically, a conception of judicial 

independence which incorporates judicial behavior as one of its dimensions 

forces the researcher to treat any congruence between the decisions of a court 

and the wishes of those with political power as a manifestation and/or result 

of dependence, and not simply the product of an aggreement about the 

meaning of the law arrived at voluntarily by the judges. This methodological 

problem is visible in the work of Rosenberg, who was able to identify the US 

Supreme Court as "independent" only under conditions in which its rulings 

ran contrary to the wishes of those with political power? Second, and more 

importantly, the conceptualization of judicial independence in both 

structural and behavioral terms makes i t  impossible to discuss intelligibly the 

relationship between its two components. It makes little sense, for example, 

to analyze the effect of a court's "independence" on its "independence? 

Becker defined judiad independence as "the degree to which judges believe they can decide 
and do decide ... in opposition to what others, who have or are believed to have political or 
judicial power, think about or desire in like matters." See his Comparative Judicial Politics: 
The Political Functionin~s of Courts (Boston, 1970), 144. 
3* Shapiro treats judicial independence primarily as the degree of judges' professional 
insulation from the regime, but he refutes the notion that the English judiciary was 
"independent" in a meaningful way on the basis of evidence about the support lent to the regime 
by their decisions and rulings. See his Courts: A Comparative and Political Perspective 
(Chicago, 1981), esp. chapter two. 
33 Rosenberg, 1992,372. See also Salzberger, op. dt. 
34 This problem evidently went undetected in one of the most comprehensive studies of judicial 
independence to date. For the somewhat tautological argument that "the dependence of the 
judiciary ... must always pose some threat to the independent and impartial administration of 
justice," see the chapter by Leonard King, in Shimon Shetreet and Jules Deschenes eds., Judicial 
Independence: The Contemoorarv Debate (Dordrecht, 1985), esp. 406. 



The defect of such a conceptualization of judicial independence would be 

particularly debilitating in this study, for it is concerned principally with 

evaluating the impact of the conditions under which judges come to office 

and serve on the decisions they make in court. Therefore, in assessing the 

nature and extent of judicial dependence in the USSR, I focus solely on the 

structural dimension of judicial independence. I consider the consequences 

of judicial dependence, and in particular its impact on judicial behavior and 

the ability of courts to administer the laws impartially, in separate chapters. 

A. Sovietology and the Study of post-Soviet Politics. 

The study endeavors to make a number of contributions to the field of 

Sovietology and the study of politics in post-Soviet Russia. First, it seeks to 

deepen our understanding of the nature and character of Party rule and the 

control of state institutions in the last decade of the Soviet era. In the 1980s, 

many Sovietologists observed and wrote about the ossification of the structures 

of Party rule. Few, however, were able to describe the impact of such 

degeneration on the institutions of the state and the nature of governance in 

Soviet society more generally.35 Only recently have scholars begun to write 

about the workings of the state in the waning years of Soviet power.36 This 

study sheds light on these issues, particularly on the power of the Party, by 

examining how courts were controlled at the end of the "period of stagnation." 

35 See Jerry Hough and Merie Fainsod, How the Soviet Union Was Governed (Cambridge, 
Mass., 1979), and Jerry Hough, Soviet Leadershiv in Transition (Washington, D.C., 1980). 
36 See Jeffrey Hahn, Soviet Gnssroots (~rinceton, 1988), the essays in James Millar, ed. Cracks 
in the Monolith (Armonk, NY, 1992), the introduction to Huskey, op. cit, 1992, and most 
recently, David Lane and Cameron Ross, 'limitations of Party Control: The Government 
Bureaucracy in the USSR," Communist and Post-Communist Studies, 27,l (1994). 



Second, this study facilitates the further evaluation of one of the most 

popular hypotheses about the relations between state and society in this 

period. Most Sovietologists have accepted the proposition that in the late 

Brezhnev era, a kind of autonomy was possible in some spheres of Soviet 

society. The argument was that with the atrophy of the organs of state power, 

the overinstitutionalization of an uncharismatic Party, an increasingly 

lethargic leadership, and the winding down of the socialist revolution in 

general, some rules of social engagement came to be made by persons and 

agencies outside the state. This thesis has been most developed in studies of 

the relationship between workers and the state, between whom, many 

scholars suggest, there existed a kind of "social contract.'57 In the welfare- 

state of Soviet socialism, the argument holds, workers received economic 

benefits in exchange for their political acquiescence. One of the noted 

byproducts of this arrangement was that workers acquired, or were able to 

carve out for themselves, a small piece of public liberty -- some of it, of course, 

through chcanery. For example, workers worked to rule -- a convention 

practiced so widely that it was encoded in popular legend: 'They pretend to 

pay us, and we pretend to work."38 This study engages this proposition by 

inquiring whether Soviet judges in the period of stagnant socialism 

developed a kind of autonomy similar to that of workers. Judges, to be sure, 

37 See James Millar, 'The Little Deal: Brezhnev's Contribution to Acquisitive Socialism," 
Slavic Review, 44, 4 1984, George Breslauer, "On the Adaptability of Soviet Welfare-State 
Authoritarianism," in Erik Hoffman and Robbin Laird, eds., The Soviet Politv in the Modem 
Era (New York, 1984), Peter Hauslohner, 'The Economic Roots of Political Reform" in Seweryn - 
Bialer ed., Inside Gorbachev's Russia @oulder, CO, 1989), and Linda Cook, The Soviet Social 
Contract and Whv i t  Failed: Welfare Policv and Workers' PoIitics from Brezhnev to Yeltsin 
(Cambridge, MA, 1993). 
38 Recently, scholius have begun to explore questions about the growth of spheres of autonomy 
in other areas of Soviet public life - such as within social movements, enterprise management, 
banks, etc. - and hypothesized even the development of a nascent "avil society" under 
Brezhnev. Such research has arisen in large part due to the interest in accounting for the 
seemingly precipitous collapse of the USSR. 



were not workers, but they often were treated as such, evaluated in terms of 

their productivity, rewarded and punished on the basis of the quality of their 

output. Was it possible that they, like workers, negotiated a "deal" with their 

supervisors to obtain some small piece of professional liberty? Did they, like 

workers, develop their own mechanisms of deception and evade the 

surveillance of superiors? 

Third, the study fills a void in our understanding of Soviet justice. We 

know very little about the Soviet system of administering justice. For the 

most part, western scholars have studied Soviet law, not justice? They have 

analysed legal rules and principles, branches of law, law-making, legal theory, 

legal institutions, and the legal profession, but rarely how law is practiced and 

administered in the courts30 When Soviet justice, not law, has been the 

object of western inquiry, moreover, the focus has been primarily on the 

extraordinary and unusual aspects of what occurs in Russian courts." As a 

result, there is no well of accumulated knowledge in Sovietology about how 

J9 The almost exdusive focus on law in Sovietology was due to many factors, one of the most 
important of which was the difficulty of conducting research on the practice of justice. Soviet 
secrecy about courts and especiaIly crime made the study of criminal justice almost impossible. 
40 Harold Berman's justly famous Justice in the USSR (Hxvard, 1%3), was perhaps 
misleadingly titled: it was an interpretation, not a description, of Soviet justice. There is IittIe 
eviderxe in Berman's study of the actual conduct of courts in Soviet Russia. 
41 For example, scholm have scrutinized the persecution of dissidents, prosecu torial 
campaigns against social groups, classes, categories of offenders, and the interference of 
powerful officials in the course of justice. On dissidence and repression, see Sharlet, "Dissent 
and Repression in the Soviet Union and Eastern Europe," International lournab 32,4,2978, and 
A. Brumberg, cd. In Ouest of Justice: Protest and Dissent in the Soviet Union Todav (New York, 
2970); on the use of courts for political vendettas, see Shelley, 'The Political Function of Soviet 
Courts: A Model for One-Party States?" in Review of Socialist Law, 13, 3,1987; on interference, 
see Robert Sharlet, 'The Communist Party and the Administration of Justice in the USSR," in 
Donald Barry, et. al. eds, Soviet Law After Stalin, part 3 (Aalphen aan den Rip, 1979), and 
Peter Solomon, "Soviet Politicians and Criminal Prosecution: The Logic of Party Intervention," 
in James Miltar, ed., Cracks in the Monolith (Armonk, NY, 1992). 



lawyers, prosecutors, and especially judges worked together to produce justice 

in the people's courts in Soviet Russia.42 

Ln spite of the dearth of hard evidence about the actual practice of justice in 

Soviet Russia, many scholars nevertheless expressed strong opinions about 

its quality. Hovering over the void of information about Soviet justice, it 

seems, one can discern two starkly contrasting beliefs about its quality: one 

holds that it was an abomination, a near oxymoron, and the other suggests 

that justice in Soviet courts may not have been that bad after all.43 The latter, 

and it should be said somewhat agnostic, belief has been the dominant one, 

both in terms of the number of its adherents among scholars who study 

Soviet law and in the strength of its theoretical justification. For example, 

most Sovietologists maintained that there was always some degree of 

compartmentalization of legal and political spheres in the Soviet state34 

Many of those who studied Soviet law presumed that the separation of law 

from politics extended into the realm of the courts and therefore allowed 

justice to be administered more or less normally.45 Although there was some 

evidence for this latter hypothesis -- primarily in the form of the 

42 The conventional picture of the practice of justice in Soviet Russia owes much to the work 
and observations of western journalists. See George Feifer, Justice in Moscow (New York, 1%5), 
Robert Rand, Comrade Lawyer: inside Soviet Justice in an Era of Reform (Westview, 1991), and 
Michael Burrage, 'The Russian Advokatura," h w  and Social Incluirv, 16, 2 (1993). 
43 For the most representative expressions of these positions, see ihe debate between George 
Fletcher and Harold Bennan on the presumption of i~ocence  in the Soviet Union, UCLA Law 
Review, 15,1%8. 
44 See Barrington Moore, Terror and Promess, USSR (Cambirdge, MA, 1955). O n  the infiuence 
of this proposition on the study of Soviet law, see Zigurds Zile, "Of Law and Force: Fifty Years 
of Western Writing on Soviet Law," Columbia Law Review, 1970. 
45 See, for example, R. Sharlet, "De-Stalinization and Soviet Constitutionalism," in Stephen 
Cohen ed., The Soviet Union After Stalin (Bloornington, 1980), and L. Shelley, 'The Structure 
and Function of Soviet Courts," in F. J. M. Feldbrugge ed., The Distinctiveness of Soviet Law 
(Dordrecht, 1987); Shelley in fact claims that there were "two systems of justice" in the USSR. 



reminiscences of emigre jurists46 -- as well as compelling reasons to believe it 

was true, not until recently, with the advent of glasnost, the candid reporting 

of trials and miscarriages of justice, the publication of judicial statistics, and 

the opening of archives, has it become possible to try to test or verify either of 

these competing claims.47 

While I discuss the results of these recent investigations and the emerging 

conventional wisdom about Soviet justice in the 1980s in detail in chapter 

three, it is useful to summarize briefly here its main findings and contours. 

In recent studies of Soviet courts in the 1950s and 1960s, both Solomon and 

Gorlizki uncovered abundant evidence of the abuse of trials by politicians 

(particularly local officials) and distortions in the practice of criminal justice -- 

especially the rapid decline and later near disappearance of acquittals. Neither 

scholar, however, was willing to make an unambiguous normative 

assessment of the overall quality of Soviet criminal justice on the basis of this 

information.4s Revelations about similar practices in the realm of criminal 

justice were made in the course of perestroika and glasnost. Soviet 

journalists described at tempts of local officials to influence the outcome of 

46 Friedrich Neznansky, The Prosecution of Economic Crime in the USSR: 1954-1984 (Falls 
Church, VA, 1985), 39, draws a sharp distinction between justice for offiaals and justice for the 
"ordinary citizen," for whom, he claims, it had "lost much of [the] arbitrariness of the Stalin . - 

era and most closely determined by the objective standards of formal law." See also 
Konstantin Simis, USSR: The C o m ~ t  Societv (New York, 1982), Dina Kaminskaya, Final 
Judgement: Mv Life as a Soviet Defense Attornev (New York, 1983), and Olympiad Ioffe, 
Soviet Law and Soviet Realitv (Dordrecht, 1985). 
47 Ody in the last decade have western scholars begun to study ordinary Soviet justice 
seriously. Most of this research has not yet been published. See Yoram Gorlizki, 
'Destalinization and The Politics of Russian Criminal Justice, 1953-1964," unpublished doctoral 
thesis, Oxford University, 1992; Kathryn Hendley, 'Trying to Make Law Matter: Legal Reform 
and Labor Law in the Soviet Union," unpublished doctoral dissertation, University of 
California, Berkeley, 1993; and Peter Solomon, Soviet Criminal Justice Under Stalin 
(Cambridge University Press, forthcoming). 
48 See Solomon, "Informal Norms and the Practice of Criminal Justice in the Soviet Union: The 
Case of the Vanishing Acquittal," Soviet Studies, 33,4 (October 1987), and Gorlizki, op. cit. 



trials, referring to the practice as "telephone law," and reported that the rate of 

acquittals issued in criminal trials was less than half of one percent. Not all 

writers have been as circumspect as Solomon and Gorlizki, however, in their 

interpretations of this information. For example, in a review of recent 

writings on Soviet law and justice, Stanislaw Pomorski reported that "it is 

widely acknowledged that the whole system of criminal justice shows very 

strong prosecutorial bias and is prone to victimize individuals dragged into 

its wheels."49 Pomorski's judgement raises a number of important questions 

for this study. First of all, is it true? In what sense can it be said there was a 

"prosecutorial bias" in Soviet criminal justice? Second, how and when did it 

arise? Was this "bias" a permanent feature of the Soviet system of justice or 

rather a recent development, the ironic consequence perhaps of the efforts of 

the last regime to improve things? And third, what has been the impact on 

this bias and the administration of justice more generally of the socio- 

economic and political upheaval of the Gorbachev era, the collapse of the 

Party, the dissolution of the country, and the introduction of legislation 

intended to curb it? Did the way in which criminal justice was practiced in 

Russia remain undisturbed by these momentous events? 

In developing answers to these questions, this study expands our 

understanding of the factors impeding the development of a legal order in 

49 Stanislaw Pomorski, "Communists and Their Criminal Law Revisited," Law and Social 
Inaui ry, 14,3 (1 W), 595. Pomorski's judgement, it must be noted, rested largely on the insights 
of western journalists and the perestroika-era writings of reform-minded jurists and journalists 
in the Soviet Union. Indeed, the expression "prosecutorial bias" is borrowed directly, and 
transated improperly, from the Russian (obvinitelnvi uklon). An etymylogically more faithful 
rendering of this term into English is "accusatory bias." For similar impressions of the quality 
of Soviet justice in this period, see Nicholas Larnpert, "Criminal Justice and Legal Reform in 
the Soviet Union," Soviet Union/Union Sovietisue, 15, 1 (1988); Louise Shelley, "Criminal Law 
and Justice Since Brezhnev," in Donald Barry, ed., Law and the Gorbachev Era (Dordrecht, 
1988); and George Fletcher, ''In Gorbachev's Courts," New York Review of Books, May 18,1989. 



Russia. This is not the first time in Russian or Soviet history that politicians 

have pledged or endeavored to make judges independent and the law an 

important means of structuring politics. In the middle of the last century, 

and again in the middle of this century (although in a less comprehensive 

fashion), an attempt was made to curb "arbitraryness" (proizvol) in 

government and establish legality in society -- largely, it must be emphasized, 

through improvements in the work of the courts. Each time, however, 

reforms sputtered, or were diluted, at the implementation stage and followed 

by a period of retrenchment or counter-reform.5@Western explanations of 

the shortcomings, if not failure, of previous legal reforms and the onset of 

reactions to them, have focussed primarily on factors such as Russian 

political culture, legal consciousness, lacunae in the laws, and, of course, 

conflict and intrigue at the apex of political power.51 Missing in this literature 

is an appreciation of the obstacles to reform from below, and particularly 

those erected by the judiciary itself.52 This study helps to redress t h s  

imbalance by presenting information about the implementation of reforms 

and the work of the courts at the local level. 

See William Wagner, 'Tsarist Legal Polities at the End of the Nineteenth Century: A 
Study in Inconsistenaes," Slavic and East European Review2 54,3 (July 1976), and more 
generally, Heide Whelm, Alexander IT1 and the State Council: Bureaucracv and Counter- 
Reform in Late Imperial Russia (New Bnrnswick, NJ, 1982). 
s1 Richard ~ o r t r n k ,    he Develoument of Legal Consciousness in Russia (Clricago. 1976). 
Andrezj Walicki, Lena1 Philosophies of Russian Liberalism (Oxford, 1987); Robert Sharlet, 
''Soviet Legal Reform in Historical Context," Columbia lournal oi Transnational Law, 28,l 
(1990), Eugene Huskey, "From Legal Nihilism to Pravuuoe Gosudarstvo: Soviet Legal 
Development, 1917-1990," and Peter Solomon, "Judiaai Reform Under Gorbachev and Russian 
History," in Donald Barry ed., Toward the 'Rule of Law' in Russia? (Armonk, NY, 1992). 
52 There are a few noticeable exceptions: Peter Solomon, "Local Political Power and Soviet 
Criminal justice, 1921-1941," 31,2 Soviet Studies, (July 1985). Cathy Frierson, "Rural Justice in 
Public Opinion: The Volost' Court Debate 1861-1912," Slavonic and East European Review, 64,4 
(October 1986), and Thomas Pearson, "Russian Law and Rural Justice: Activity and Problems of 
the Russian justices of the Peace, 1865 - 1869," Jahrbucher fur Geschichte Osteurowas, 1994, no. 1. 



Finally, this study provides a baseline for the assessment of future changes 

in the operation of Russian courts. Russia has embarked upon the most 

ambitious and far-reaching reform of its judiciary since 1864. Its principal 

advocates affirm that the changes introduced so far are only the beginning of 

a larger plan to remake entirely Russia's legal system. But because few Soviet 

scholars published detailed studies about the workings of the courts in the 

1970s and 80s, and western specialists were effectively barred from doing so by 

the political obstacles to conducting empirical research in the former Soviet 

Union, there is no baseline from which western scholars, or their 

counterparts in Russia, can chart the implementation or assess the realization 

of that plan.53 Much as Russian chroniclers of the reforms of the 19th century 

lacked a yardstick by which to measure, and defend, the progress of that era, 

the proponents of reform today do not have an adequate basis for 

documenting and evaluating change. By describing in detail the work of 

courts as well as the environment in which justice was administered in the 

last decade of Soviet power, this study helps mark the path of judicial reform 

in the late 20th century. 

B. Comparative Politics and the Study of Courts. 

Few of the more general questions I address in this study figure 

prominently in the work of political scientists who study courts and the 

judicial process. This is particularly true with respect to judicial 

53 In 1989, the RSFSR Ministry of Justice ceased funding the publication of its annual series of 
commentaries on judicial practice (Kornmentarii sudebnoi praktiki]. Studies of the application 
of laws since then have been few and far between. Russian evaluations of the changes made so 
far, therefore, continue to focus on the formulation of laws and rules, not their administration. 
See, for example, Valerii Savitskii, "Will There Be A New Judicial Power in the New 
Russia?" Review of Central and East Euro~ean Law, 19,6 (1993). 



independence. Despite its perceived importance for both the development 

and protection of liberal democracy, judicial independence is not a concept to 

which political scientists in North America have devoted much attention. 

No political scientist has published a book length study of judicial 

independence. And although the term "judicial independence" appears often 

enough in undergraduate texts on American politics and in the discursive 

portions of political scientists' analyses of Senate confirmation hearings of 

Supreme Court nominees and the process of appointing for federal court 

judges, rarely, if ever, is its meaning spelled out? While judidal 

independence sometimes is the subiect of discussion in poiitical science, 

hardly ever is it the obiect of inquiry." 

One consequence of the neglect of judicial independence by political 

scientists is that its meaning has been determined primarily by lawyers. 

Whatever its relative merits, the influence of legal thought on political 

science research has encouraged much formalism and a certain degree of 

parochialism in the study of courts abroad. For example, much research on 

courts in other countries by political scientists consists of a description of the 

rules and procedures of justice and judical administration and their 

evaluation against criteria established in the United States? This is 

54 it is noteworthy that the term "judicial independence" is neither defined nor indexed in 
Henry Abraham's The ludicial Process (Oxford, 1993), one of the most popular undergraduate 
texts in North America. 
55 One searches in vain the reference works of political science for a definition and elaboration 
of the term "judicial independence." See, for example, the entries for "Judiciary" and "Judiaal 
Behavior" in David Sills, ed., The International Encvclopedia of the Social Sciences (Oxford, 
1969) v. 8, and Martin Shapiro, "Courts," in Fred Greenstein and Nelson Polsby, eds., Handbook 
of Political Science, v. 5, Government Institutions and Processes (Reading, MA, 1975). 
s6 See, for example, Jerold Wdtman and Kenneth Holland, eds., The Political Role of Law 
Courts in Modern Democracies (Oxford, 1988), Kenneth Holland, ed., Judicial Activism in 
Comvarative Perse~ective (Oxford, 1990), and more recently, the symposium on judicial politics 
in West European Politics, July 1992. 



particularly tiwe with respect to judicial independence, despite the fact that 

judiciaries in most other societies perform manifestly different functions and 

do not aspire to emulate their counterparts in the US, Canada, and England. 

In the hands of political scientists, according to Martin Shapiro, "judicial 

independence has been less a rigorously defined concept than a generalization 

of Anglo-American experience.57 This study contributes to the articulation of 

a concept of judicial independence in political science, and it does so on a 

comparative basis. 

At least initially, I explore the concept of judicial independence somewhat 

in a backward manner -- that is, by examining Soviet judicial dependence. 

While this may be not ideal from a methodological standpoint, it has an 

important positive consequence: it enables me to evaluate directly the 

rationale most commonly furnished for judicial independence -- namely, that 

it facilitates impartiality in the administration of justice.58 Typically, this 

claim is advanced as a negative proposition. For example, according to Henry 

Lurnmis, a "prominent jurist" in the words of Theodore Becker, "the 

conclusive reason why judicial independence is necessary is that without it 

there can be, properly spealung, no judgement and no j u d g e 9  By 

investigating the impact of judicial dependence on the character of the 

administration of justice in Soviet Russia, this study helps evaluate this 

proposition. 

There is one final way in which this dissertation advances the study of 

courts in comparative political science. Political scientists do not often study 

57 Shapiro, 1981, op. cit., 65. 
58 See Preface. 
59 Quoted in Becker, op. at., 12. 



the work of trial courts. Most scholars study only appellate courts.60 Analyses 

of the behavior of these courts, moreover, consist largely of the interpretation 

of particular rulings and the "coding" of decisions of individual judges 

according to their political preferences or consequences.61 For example, the 

decisions and actions of appellate courts and judges are rated typically on 

rather undescrirninating and perhaps even anachronistic scales such as 

"liberal" and "conse~ative."62 As a consequence of the focus on individual 

judges and higher courts in the study of judicial politics, we have not 

developed the means or vocabulary for measuring or otherwise evaluating 

the performance of courts more generally9 Certainly there is no accepted 

way to assess the quality of the administration of justice in a particular 

country on the whole. This study analyzes the practice of justice in the lowest 

courts in Soviet Russia on an aggregate basis. It attempts to evaluate this 

justice in terms of "impartiality." Ln doing so, i t  illuminates a number of 

methodological problems in social science studies of justice and helps expand 

the vocabulary for analyzing and classifying judicial behavior in political 

science. 

60 See the discussion of the state of the field in Eliot Slotnik "Judicial Politics," in W. Crofty, 
ed., Political Science: Looking to the Future, v. 4, American Insitutions (New York, 1991). 
61 For examples of such research, see M. G. Hdl  and Paul Brace, 'Toward an Integrated Model 
of Judicial Voting Behavior," American Politics Ouarterlv, 20, 2 (April 1992), and Craig 
Emmert and Carol A. Traut, 'The California Supreme Court and the Death Penalty," American 
Politics Ouarterly, 22,Z (January 1994). See also the discussion of methods in the study of 
judicial decision-making more generally in Glendon Shubert, Human lurisprudence: Public Law 
as Political Science (Honolulu 1975). 
62 See, for example, L. E. Smith and J. R. Hensley, "Assessing the Conservatism of the 
Rehnquist Court," Judicature, 77,2 (September - October, 1993), Richard Brisbin and John 
Kilwein, "US Supreme Court Review of State High Court Decisions," Judicature, 78,l (July- 
August 1994), rvld the summaries of important Supreme Court rulings written by political 
scientists in Kermit Hail, ed., The Oxford Companion to the Supreme Court of the United 
States (Oxford, 1992). 
63 In a recent study C. Neal Tate and Susan Hynie concluded that "the performance of courts ... 
is rarely, if ever, measured or submitted to rigorous empirical inquiry." See their 
"Authoritarianism and the Functions of Courts: A Time Series Analysis of the Phillipine 
Supreme Court, 1961-1987," Law and Sodetv Review, 1993. 



Sources for the Studv 

The advent of reforms in the Gorbachev era and the subsequent 

dissolution of the USSR broadened the opportunities for empirical research 

on Soviet politics. Important sources of information such as interviews, 

archives, and direct observation became available for many subjects for the 

first time. Political developments also improved the quality of conventional 

sources of information such as the mass media, domestic scholarshp, and 

official publications. This study makes use of all of these lunds of sources. 

Below, I outline and discuss briefly the specific ones used. 

Archives. 

The research for t h s  study was conducted between April 1991 and 

November 1993, a period in which there was an unusually broad window of 

opportunity for accessing archival depositories in Russia.64 it was possible 

during this period to examine the holdings of central and local government 

and Party institutions, as well as materials in private archives and in active 

state institutions. In many cases, the documents I use were not in fact 

"archived," but rather formed a part of the working or "current" (tekushchie) 

files of the institution. Below, I list the fully archived sources in the orcier of 

their significance for this study and explain how they are cited. I then discuss 

briefly the "unarchived" materials. 

64 See the discussions of the law and poliaes of the State Archival Administration in 
Otechestvennaia istoriia, no. 2,1993 and Istoricheskie arkhivv, no. 3, 1993. 



1. The Central State Archive of the October Revolution (TsGAOR). 

All materials pertaining to the operation of the USSR Ministry of Justice 

are contained in fond 9492, opis 8, which I examined for the years 1978 to 1986. 

These materials include the "minutes" (~rotokolv) of the meetings of the 

Collegium of the Ministry, the "orders" (orikazv) of the Minister (induding 

those listed as "for internal use only," or DSP), "assignments" Qorucheniia) 

from and correspondence with the "directive agencies" (i.e. the Central 

Committee of the CPSU, the Presidium of the Supreme Soviet, and the 

Council of Ministers), internal memoranda and reports of the main 

subdivisions of the Ministry (especially the Personnel Administration and 

the Administration of General Courts), and communications between the 

Minis try and its subordinate agencies (i.e. republican ministries and regional 

departments of justice). 

2. The Party Archive of the Novosibirsk Region (PANO). 

This archive, now incorporated into the State Archive of the Novosibirsk 

Region, housed documents from the Party organizations of three different 

levels of administration -- the region, or oblast, the city, and the district. I 

examined the holdings for the obkom, or oblast party committee (fond 4), the 

gorkom, or city party committee (fond 22), and the raikom of the Soviet 

district (fond 269) for the years 1975 to 1987.65 Each fond contained the 

minutes of the meetings of the biuro of the respective party organization and 

the "materials" discussed at such fora. In both fond 4 and 22 were also the 

minutes of the meetings of the Departments of Administrative Organs as 

well as its memoranda and correspondence with state legal agencies. 

65 I was unable to examine documents on the work of any party organization for any later year. 
I was told by the director of the archive that these materials had not yet been prepared. 



3. The Center for the Storage of Contemporary Documentation CsKhSD). 

In fond 89 are collected the documents used by the legal counsel of the President 

of the Russian Federation in the case argued before the Constitutional Court 

debating the constitutionality of the President's decrees abolishing the CPSU and 

requisitioning its property. These materials contain much information about the 

Party's supervision of state legal agencies and the preparation of judicial reform 

legislation; they figure prominently in my discussion of reform in chapter four.66 

4. The State Archive of the Novosibirsk Region (GANO). 

Ln fond 1020 were gathered the minutes of the weekly meetings of the 

oblis~olkom, or executive committee of the regional soviet, and the minutes of 

the meetings of the Committee on Socialist Legality of the Regional Soviet, 

which were far less frequent and regular. I examined the minutes of the 

meetings of the Committee for the years 1980 to 1991. 

5. Private Archives. 

A number of judges, legal officials and scholars made available to me some 

of their personal papers and correspondence. The most valuable of these was 

that of S. A. Tropin, who served as the "chief clerk" (glavnvi konsultant) of 

the USSR Supreme Court from 1986 to 1990. Two bound volumes contained 

minutes of the meetings of the generalization department in 1986 and 1989, 

draft laws and legislation at various stages of development, internal 

memoranda of the court, and correspondence with the RSFSR Supreme 

Court on selected matters. These materials are cited by date, title, and author. 

66 An index of these materials has been published in the first two issues of the Centre's journal, 
Archivno-informatsionnvi biulleten'. Not all of the materials collected by the President's 
legd advisors made it into this collection. Some were secreted away to the Archive of the 
President. 



6. Unarchived Documents. 

a. In the Spring of 1992, the records of the operation of the newly defunct 

USSR Ministry of Justice had not yet been transferred to TsGAOR. All 

documents pertaining to its activities between 1986 and December 25, 1991 

were kept in the archive on the first floor of its main administrative building, 

which now belong to the RSFSR Ministry of Justice. An archivist from 

TsGAOR had been dispatched to prepare the materials for transfer, but they 

had not yet been fully organized or given inventory or file numbers when I 

examined them. I was allowed to look at any document I wished and 

retrieved them from the shelves on my own. These included: the minutes 

and resolutions of the meetings of the Collegium (the policy-making body of 

the Ministry) and the reports, memoranda, and analyses written by the 

Administration of Cadres and Administration of General Courts (uoravlenie 

obshchikh sudov). I have cited these materials by the date of the meeting of 

the Collegium at which they were discussed. 

b. All materials pertaining to the operation of the RSFSR Ministry of 

Justice since 1982, and in many cases since 1963, continue to be stored in the 

basement of its main building in Moscow. In the Spring of 2992, I was 

permitted to work in the basement and examine any document I wished to 

see. Although the documents are kept in a room labelled "archive," few of 

them have been organized neatly. Certainly none have been given routing 

numbers in preparation for their future deposit in a centralized archive. In 

many ways, the disorganization of the archive enhanced the value of the 

materials and provided insights into the workings of the Ministry. For 

example, the official minutes of the meetings of the Collegium had been 



collected, sorted by year, and placed in a loose folder together with the various 

drafts of the resolutions of the Collegium prepared by the Ministry's 

administrative subdivisions along with the reports, memoranda, and 

analyses on which they were based. All of these documents were originals. 

On many of them were the scribbles, editorial comments, and sometimes 

name of the person in the respective departments responsible for their initial 

development, presentation to the Collegium, and subsequent revision. In 

some cases, therefore, it was possible to reconstruct the stages and process by 

which decisions of the Collegium were reached. I have cited these materials 

by the date of the meeting of the Collegium at which they were discussed. 

Other materials, such as with routine reports of the Department of Cadres or 

Department of Judicial Organs not presented to the Collegium, are cited 

according to the date and sometimes title appearing on the document. 

c. None of the materials used in this study to document the workings of 

the RSFSR Supreme Court are archived. In the basement of the building of 

the former USSR Supreme Court, where the Department of Generalization of 

the Supreme Court of Russia is presently located, are all the materials relating 

to the plena and rulings of the Court from 1982 to the present.67 The 

materials are organized by the date of the plena and little else; they are 

crammed into very large folders. The Director of the Department brought me 

the folders for the plena in which I was interested. Inside a plenum folder 

could be found: the correspondence between the Court and regional courts 

on the issues to be deliberated; the correspondence between the Court and 

other legal agencies such as the Procuracy, Ministry of Justice, Presidium of 

67 The plena of the RSFSR Supreme Court held before 1982 are properly stored and archived in 
the old building of the Court on Ilinka street. 



the Supreme Soviet, and scientific institutions; surveys of judicial practice in 

individual regions and the Court's own "generalization" (obobshenie) of 

judicial practice (which served as the basis for the deliberations at the 

plenum); outlines and sometimes final drafts of reports and presentations to 

be given at the plenary session by all speakers; draft decisions of the Court at 

various stages of development prepared by different working groups of 

judges; and, until 1988, a stenographic record of the proceedings.68 I have 

cited these materials by the date of the plenum for which they were used. 

d. All materials pertaining to the operation of the Novosibirsk and Omsk 

Regional Departments of Justice are part of their working files and thus not 

archived. In both regions I was permitted to examine any document I wished. 

In Novosibirsk I was given the keys to cabinets containing the personnel files 

of all judges in the region on those days the Department's Senior Consultant 

for Cadres was not there to open them for me. This afforded me the 

opportunity to compile a portrait of the local judicial corps. I also examined 

the minutes of the meetings of the Collegia of both Departments for the years 

1985-1992. I also studied, though in a less systematic fashion, documents from 

the offices of the budget and department of statistics. These materials are cited 

by date and title.69 

e. ]irdicial Statistics. Almost all of the aggregate data on the operation of 

the courts used in this study come from two unarchived sources: the 

6B The Director of the Department of Generalization suggested that the practice of transcribing 
the proceedings had ceased due to financial considerations. 
69 in the third and fourth week of November 1991, I spent time interviewing officials in the 
Department of lustice of the Executive Committee of the then Leningrad City Soviet. In the 
course of these interviews I was frequently shown and allowed to take detaiied notes on 
materials similar in nature to those I examined in Omsk and Novosibirsk. They are cited in the 
same way. 



Department of Statistics of the RSFSR Ministry of justice, and the Department 

of Statistics of the RSFSR Supreme Court (which is in fact a subdivision of its 

Department of Generalization). In the Ministry of Justice I simply transcribed 

onto my own paper the data contained in the Department's current 

tabulations of court practice as well as their annual bound collections, called 

svodnye othchety o sudam In the Supreme Court, the Director of the 

Department of Statistics occasionally did this for me. The data are not 

identical, although the differences appear to be statistically insignificant.70 

I interviewed thirty five (35) judges. Most of these interviews were with 

judges of the people's courts in the cities of Omsk and Novosibirsk, although 

I also interviewed four judges from rural centers within these regions. These 

interviews took place in May, 1991 and the summer of 1992. In adddition, I 

interviewed on several occasions two trial judges in the city courts of Moscow 

and St. Petersburg, as well as the former Chairman of the USSR Supreme 

Court (twice, in April, 1992, and November, 1993), the current Chairman of 

the Russian Supreme Court (twice, in August 1992 and November 19931, the 

First Deputy Chairman of the Russian Supreme Court (twice, in August 1992 

and November 1993), the First Deputy Chairman of the Ukrainian Supreme 

Court (April 1992); a member of the Russian Constitutional Court (August, 

1992), and the Chairmen of the Novosibirsk Regional Court (May 19921, Omsk 

70 I am not sure why there is any variation. The Department of Statistics of the Ministry of 
Justice compiled its data on the basis of reports submitted by its subordinate units (Departments, 
Ministries) in the regions and autonomous republics of the RSFSR. The source of their 
information in turn was the Regional Courts, from which the Supreme Court, according to the 
Director of the Department of Statistics, received its data directly. 



Regional Court (twice, in April 1991 and July 1992) and Saint Petersburg City 

Court (November, 1991). 

I also interviewed 21 legal officials, including the Chairman of the Sub- 

Committee on Judicial Reform in the Russian Parliament, the Head of the 

Section on Judicial Reform in the State Legal Administration (GPU), the Head 

of the Section on Judicial Reform in the Russian Ministry of Justice, and the 

heads of the departments of justice in the Novosibirsk, Omsk, and Moscow 

Regional Administrations, and the St. Petersburg and Moscow City 

Governments. In addition, I interviewed and consulted with 18 legal scholars 

from various institutions -- including the Institute of State and Law of the 

Russian Academy of Sciences, Moscow State University, the Moscow juridical 

Institute, the All-Union Institute for the Study of Soviet Legislation, the 

Institute of Comparative Law, and Omsk State University71 Finally, I 

interviewed legal correspondents for the following three newspapers: 

Izvestiia (V. Rudnev), Literaturnaia gazeta (A. Borin), and Moskovskaia 

pravda (iu. Nekrasov). 

Not all interviews were formal or tape recorded? As I suggested in the 

Preface, on several occasions "interviews" were in fact unstructured 

discussions with a number of judges, or future judges, at spontaneous and 

informal gatherings3 Consultations were typically even less formal than 

In addition to these meetings, I had regular working relationships with about a dozen 
middle and high level officials in the Ministry of Justice, Main Legal Administration (GPU) 
and Novosibirsk and Omsk Departments of Justice. In a number of uses, I gained 
acquaintanceships and friendships with these people outside of work. 
72 All 15 interviews I conducted in Novosibirsk in May 1991 were transaibed from tape 
recordings. 
73 Sergeev, the Deputy Director of the Omsk Department of Justice, made a habit of arranging 
for me round-table discussions with persons and groups visiting the Department. On one 



interviews. Often these took place over tea or a meal in the apartment of the 

person with whom I was consulting. Sometimes they occurred in the course 

of informal activites, such as hunting or fishing trips and visits to steam 

baths. Typically, after such meetings I made notes in a diary. While I do not 

specifically cite these consultations, I have discussed them here because they 

were the source of important insights into the operation and management of 

the judiciary, and in several places in the text I have reproduced pithy 

remarks and comments as quotations. 

Publications. 

Especially since the advent of glasnost and perestroika, official publications 

as well as newspapers have become an important source of information about 

the work of the legal institutions of the state and the operation of the 

criminal justice system more generally. Of the central newspapers cited in 

this study, the main ones are: Izvestiia, Pravda, and Literaturnaia gazeta. 

Among the official publications used in this study are: the journal of the law 

faculty of Moscow State University, Vestnik moskovskoso gosudarstvennogo 

universiteta: seriia 11: oravo (cited here as Vestnik MGU); the journal of the 

Ministry of Internal Affairs of the Russian Federation, Chelovek i zakon; the 

journal of the Procuracy (until 1992, called Sotsialisticheskaia zakonnost'); 

and the journal published jointly by the RSFSR Supreme Court and Ministry 

of Justice (until 1994, Sovetskaia iustitsiia). Official decisions of the Supreme 

Courts of the USSR and RSFSR are recorded in the Bulletin of the USSR 

Supreme Court (Biulleten' verkhovnoeo suda SSSR, which in 1991 became 

occasion he assembled seven fifth-year students from the Faculty of Law of Omsk State 
University preparing to become judges and had me quiz them on the recent reform legislation. 



Vestnik Verkhovnoao Suda SSSR), the Bulletin of the RSFSR Supreme 

Court (Biulleten' Verkhovnoao Suda RSFSR), and a published compilation 

of the decisions and rulings of the RSFSR Supreme Court, Postanovleniia i 

opredeleniia DO u~olovnvm delam Verkhovno~o Suda RSFSR, 1981-1988 

(Moscow 1989), edited by E. A. Smolentsev. Laws and acts passed by the 

Supreme Soviets of the USSR and RSFSR are published in the official 

registers -- Vedomosti S"ezda Narodnvkh De~utatov i Verkhovnogo Soveta 

SSSR, and Vedomosti SWezda Narodnvkh Deputatov i Verkhovnono Soveta 

RSFSR. 

Dissertations. 

A number of dissertations written by Soviet legal scholars since 1988 have 

provided valuable information for this study. Dissertations written before 

that date are with very few exceptions not based on empirical research. They 

are of value primarily for their insights into Soviet legal theory, not the 

practice of justice. Dissertations written after 1988, however, benefitted from a 

loosening of the restrictions on the publication of data on the operation of the 

criminal justice system and contain much statistical information about its 

workings -- particularly the conduct of the police and procuracy during the 

pre-trial stage, rates of acquittal and terminations of criminal proceedings at 

trial, and the practice of appellate courts. Dissertations were examined, and 

many cases photocopied, at the central repository of the Russian State Library 

on the outskirts of Moscow in Khimki.74 Some of these studies were 

74 A number of the dissertations containing information on the operation of the police and 
procuracy are listed "for official use only" (dlia sluzhebnoeo ~ol'zovaniia~ and cannot be 
photocopied without permission from the institutution under whose auspices it was written. 
With a commendation (otnoshenie) from an authoritative instution, however, it was possible to  
examine and take notes from these dissertations freely. 



instrumental in constructing a statistical portrait of judicial practice after the 

introduction of reform legislation in 1989. Dissertations are cited by title and 

date. In cases where the dissertations were not defended at Moscow State 

University, I also list the institutional affiliation of the author. 

Participant Observation 

In addition to observing several trials in people's courts and the regional 

courts of Omsk and Novosibirsk, and the city courts of Moscow and Saint 

Petersburg, I also witnessed numerous informal interactions, and 

confrontations, between citizens and judges and people's deputies and legal 

officials. For the most part these observations were made in the offices in 

which the Assistant to the Minister of Justice, the Deputy Director of the 

Omsk Regional Deparment of Justice, and Director of the Novosibirsk 

Regional Department of Justice held reception (piem) while 1 was examking 

unarchived documents. At other times, they were made during interviews 

interrupted by phone calls, brief meetings, or consultations.75 in addition to 

observation in these relatively informal settings, I was a participant-observer 

at the First AH-Russian Congress of Judges in Moscow in October 1991, and at 

two regional conferences of judges in Novosibirsk, in December 1991, and 

May 1992. 

75 For example, a number of my interviews with judges in Omsk and Novosibirsk were 
interrupted by phone calls by an offiaal from the Department of Justice. Judges' reactions to 
these phone calls, as well as the tone and subject matter of the conversations, provided 
valuable insights into the nature of the relationship between the judiciary and executive. 



Summarv and Chapter Outline. 

The dissertation has two main objectives. Its primary aim is to assess the 

impact of the reforms of the Gorbachev era on the degree of judicial 

independence and character of the administration of justice in Russia. In 

order to do so systematically, I first analyze the ways in which judges were 

dependent and justice administered in the period preceding reform. In Part 

One (chapters two and three), I examine the nature of Soviet judicial 

dependence and the character of the administration of justice between 1982 

and 1987. In Part Two (chapter four), I trace the roots of reform and analyze 

the content of the reform legislation itself. In Part Three (chapters five and 

six), I investigate the ways in which the judiciary and the practice of 

administering justice have changed since the reforms of 1989. 

The second objective of the dissertation is to address broader questions 

about judicial independence and its relationship to the character of the 

administration of justice. Western students of the judicial process maintain 

that judicial independence is indispensible to the impartial administration of 

justice. This claim is uncontested. However, it has not been demonstrated 

how judicial independence is indispensible to the just administration of the 

laws. Consequently, explanations of why this is so have been based solely on 

theoretical presuppositions, not empirical research. I discuss how judicial 

independence affects justice most explicitly at the end of chapters three and 

six, where I assess the contribution of dependence to the patterns of judicial 

behavior in the pre- and post-reform periods. I explore the nature of this 

relationship in a more general and somewhat theoretical way in the 

conclusion (chapter seven). 



Chapter Two: 
The Politics of Judicial Dependence in Soviet Russia, 1982-1987 

Introduction, 

The purpose of this chapter is to establish a baseline for the evaluation of 

the impact of reforms on the independence of the Soviet judiciary. It 

develops answers to the following questions: Was the Soviet judiciary 

independent in the period preceding reform? If not, in what ways, or sense, 

was it not? Were Soviet courts, as well as judges, "dependent"? On whom, 

or what institutions, were they most dependent? First I refine our definition 

and concept of judicial independence. For organizational assistance, I rely on 

the work of Shimon Shetreet. A modified version of his approach to 

studying judicial independence serves as the framework for evaluating the 

position of Soviet judges and courts. 

Judicial Independence Redefined 

In chapter one, I provided a definition of judicial independence which was 

based on recent legal scholarship and political science writing about courts. I 

reproduce it here for convenience. Judicial Independence is: 

the set of arraqetnetlts by which a society seeks to protect its jridges 
frotn extenlnl presszrres ill the course of rnakirzg decisiorrs and 
bnm i i  rr ize tlzettz Jzortt these or other itzd ticements to adrnirzister 
the law in a purticzilar or prejudiced mnrztzer 



What were the "set of arrangements" in Soviet society designed to insulate 

judges from external pressures in the administration of the laws? Beyond the 

placement of a laconic proclamation of judicial independence ("judges are 

independent and subbordinate only to the law") in the constitutions of both 

1936 and 1977, the Soviet state took few concrete steps to make its judiciary 

independent. The salaries of judges of the people's courts were very low - 

less than that of district procurators for most of the post-Stalin period. Judges 

were elected directly by the population for short terms (iniatially for three 

years, but extended to five in 1960). And all facets of the work of judges and 

courts were subject to the "organizational guidance" of both the Ministry of 

Justice and CPSU. 

Soviet theory about judicial independence was equally parsimonious. As 

prominent legal scholars consistently stated, the constitutional proclamation 

of independence applied to judges only, not courts.1 This meant not only that 

the judicial system was not considered independent, but also that lay 

assessors, who enjoyed the same rights and powers as professional judges at 

trial, were not protected by the constitutional norm of independence? 

Furthermore, until the adoption of new legislation on court organization in 

1980, independence was accorded to judges only "in the course of 

adjudication" (pri osushestvlenie pravosudiia). In all non-procedural aspects 

of their work, therefore, judges were not specifically independent? Most 

Soviet writing on judges and courts, finally, emphasized not their insulation 

Compare R. D. Rakhunov, "0 iuridicheskikh garmtiiakh nezavisimosti sudei v sovetskom 
ugolovnom protsesse," Sovetskoe ~osudarstvo i pravo, no. 4,1%8 and N. V. Radutnaia, 
"Nezavisimost' sudei - konstitutsionnyi printsip sotsidisticheskogo pravosudiia," Sovetskoe 
osudarstvo i pravo, no. 3,1979. 

5 Radutnaia, supra, and Sudia: Osnow ~ o d ~ o t o v k i  k professii (Moscow, 1986.) 
3 V. M. Savitskii, ed., ~onstitutsionn~6 &n& pnvo&diia v SSSR (Moscow, 1981), 223-5. 



from political pressures, but rather their systematic exposure to the interests 

of society and sensitization to the concerns of the Party. The Literature on the 

"accountability" of the judiciary, expressed in Russian in both institutional 

and personal terms (podchinennost'. otvetstvennostl), heavily outweighed 

writings about its independence.4 

Thus, on the basis of a cursory examination of the formal rules governing 

the operation of the courts alone, we can say with some confidence that the 

Soviet judiciary was not independent. However, we still need to establish on 

whom, what institutions, and above all in what sense, Soviet judges and 

courts were dependent. Were judges afraid of, or did they have reason to fear, 

the consequences of making decisions which displeased those with the 

authority and power to adversely affect their personal and professional 

livelihood? If so, whom did they fear? We have already observed that judges 

were connected to agencies of political power (vlast') -- such as local soviets, 

the Ministry of Justice, the Party, even appellate courts -- by many 

relationships, each with varying degrees of institutionalization and kinds of 

subordination. To whom were they most loyal? On whom did decisions 

about the recruitment, appointment, promotion, discipline and removal of 

judges principally depend? 

Before we try answer these questions, we should refine our concept of 

judicial dependence. Here, to some degree, we must rely on the assistance of 

legal scholarship, for political scientists have not paved much of the terrain. 

Two different approaches to the study of judicial independence can be 

discerned in recent writing. Jeffrey Jackson, for example, divides judicial 

4 G. P. Baturov, ed., Or~anizatsiia sudebnoi deiatel'nosti (Moscow, 1977). 



independence into four separate functional dimensions, which, with a bit of 

editing, can be condensed into three: administrative, procedural, and 

personal. Each corresponds to a sphere of judicial activity -- court 

administration (or "housekeeping"), courtroom decision-making, and private 

Life -- in which it is believed a judge must have autonomy if he is to be 

deemed "truly independentaws Shimon Shetreet, by contrast, dissects the 

concept of judicial independence into two different organizational categories, 

"individual" and "collective." In his scheme, "collective" independence 

refers to both the institutional separation of the judiciary from other agencies 

of state power as well as the degree of administrative autonomy or self- 

governance of the courts. Individual independence is further parsed into 

three constituent parts: Personal, Internal, and Substantive. "Personal" 

independence denotes the professional and financial security of a judge. 

"Internal" independence refers to the independence of individual judges 

from one another. And "Substantive" independence meant that in the 

making of judicial decisions, individual judges are subject to "no authority 

other than the law."6 

There is certainly some overlap between the two approaches. One 

admittedly crude way of distinguishing between them, however, is to observe 

that Jackson's approach underscores a judge's freedom to do something, 

whereas Shetreet's illuminates a judge's freedom from other actors and 

interests? This distinction makes Shetreet's approach preferable here, since 

Jeffrey Jackson, "Judicial Independence. Adequate Court Funding, and inherent Judicial 
Powers," Marvland Law Review, 52 (1993). 

See ~hetreei, "Emerging Transnational Jurisprudence on Judicial Independence: IBA 
Standards and Montreal Declaration," and Iludiaal Independence: New Conceptual 
Dimensions and Contemporary Challenges," in Judicial Indevendence. 395403,590-655. 

1 am grateful to Eugene Huskey for making this useful observation. 



the goal of this chapter is to investigate the sources and relative strengths of a 

Soviet judge's many threads of dependence. Shetreet's conceptualization is 

adopted here, however, with one significant caveat. Because a major 

objective of this study is to investigate the relationship between the degree of 

a judge's (in)dependence and the character of judges' decision-making, I do 

not analyze here Shetreet's "substantive" dimension of independence. 

Instead, the substantive, or what I would call behavioral dimension, of 

Shetreet's definition of judicial independence is left for separate 

consideration in chapter three. In this chapter it is the three elements of 

structural judicial independence (Personal, Collective, Internal) which are the 

principal subjects of investigation! 

Personal Dependence 

Most legal scholars who subscribe to Shetreet's formulation of judicial 

independence concur that personal independence is its most important 

dimension. Personal independence is usually taken to mean "security of 

tenure," which, in turn, is believed to consist of a cumbersome procedure for 

removing judges, and an irreducible rate of compensation. Judges should be 

removable only for "cause," duly demonstrated in a court of law, and their 

salaries should be subject to modification only by constitutional amendment. It  

is believed that judges without this "security of tenure" or some such functional 

surrogate will be tempted to give undue consideration to extra-judicial concerns 

and interests in the process of deliberation and decision-making? 

In Shetreet's own writing, these thee dimensions of independence are considered to be 
important determinants of the fourth (behavioral) dimension -- "substimtive" independence. 

Shetreet, 597, writes that "executive controls over terms of judicial service ... makes the 
tribunal dependent," and that the "existence of personal controls on judges inherently casts 
doubt on their independence. 



Another factor in determining judgesf personal independence, alluded to 

but not developed by Shetreet, is the process by which judges are chosen and 

hired. Shetreet believes, as do other political scientists, that judges who come 

to the bench on the basis of patronage, party membership or some form of 

political favor arrive with debts, and ideas, that compromise their ability to be 

impartial in the exercise of their official duties.10 In North America, it is also 

generally agreed that an elected judiciary is prone to political influence and 

inherently susceptible to public pressure. In some cases it has been 

demonstrated that judges' decisions are influenced by the prospect of new 

elections, confirmation hearings, or recall votes." In order to prevent the 

development of a prior allegiance or pattern of conformity to political 

authority (or electorate), it is held that judges should be selected on the basis 

of merit by a non-partisan body and appointed for life. Giving judges security 

of tenure and ensuring that they come to the bench free of political debts are 

thus both ways of promoting their "personal independence." In order to 

assess how secure and protected from, or vulnerable and exposed to, the 

vagaries of politics Soviet judges were, I investigate here the ways in which 

they were hired, fired and reimbursed. The guiding questions are: to what 

kinds of influence were judges subject in the process of gaining office? What 

kinds of debts accrued or allegiances were acquired in this process, and to 

whom were they owed? 

lo See, for example, Peter Russell and Jacob Zeigel, "Federal Judicial Appointments: An 
Appraisai of the First Mulroney Government's Appointments and the New Judicial Advisory 
Committees," Universitv of Toronto Law Tournal, 41,4 (1991). 
11 See, for examples, the symposium on judiad selection in USC Law Review, 61,6 (September 
t988), the editorid "Judicial Selection: Keeping the Process Open," Judicatur+ 75,5 
(February-March, 19921, and L. Aspin and William Hall, "Retention Elections and Judicial 
Behavior," Judicature, 77,6 (May-June 1994). It should be noted that his research has 
demonstrates only that such procedures do have an impact, but not how or to what degree. 



Formally, Soviet judges owed allegiance to the population, their electorate. 

They were elected by popular vote for a term of five years. In the Soviet 

Union, unlike North America, the principle of electivity was claimed not 

only to be compatible with judicial independence, but its very essence. 

According to both Terebilov, the Chairman of the USSR Supreme Court from 

1984 to 1989, and Strogovich, the long-time dean of Soviet criminal 

procedure, the independence of Soviet judges was in fact "made possible by 

their election."l2 It is difficult today not to treat such claims as disingenuous, 

or worse -- as no less dubious than Soviet elections themselves. At least until 

1987, all elections to official posts in the Soviet Union took place on the basis 

of non-competitive, single candidate ballots. In the case of judges, no 

instances of voter rejection were recorded before 1989.13 If Soviet elections 

were solely a ritual in which the outcomes were a forgone conclusion, what 

meaning or impact did they have on judges' "independence"? 

In the USSR, judicial elections were held at a time of great political activity 

and social busyness. They coincided with the elections of deputies to local 

soviets, and the latter coordinated and supervised the elections of the 

former.'* In the Spring of election years, the executive committee of the 

regional soviet, the oblispolkom, instructed subordinate soviets to treat 

judicial elections as an important "political campaign," the primary objective 

of which was to "raise the effectiveness of justice" in reality as well as in the 

eyes of the population.ls Local soviets were to ensure judicial candidates and 

12 M. 5. Strogovich, ed., Sudoustroistvo SSSR i or~anizatsiia rabotv sudov, organov iustitsii i 
rokuratu (Moscow, 1983), 53; and V. I. Terebilov, The Soviet Court (Moscow, 1986). 49. 

-ces of candidate rejection were recorded in the Supreme Court reports summarizing 
electoral returns in 1% and 1970, nor in the Ministry of Justice's reports from 1976 and 1982. 
14 PANO, f. 4, op. 90, d. 17,l. 89. 
15 Minutes of the May 6.1982 meeting of the Collegium o t the Novosibirsk Regional 
Department of Justice. 



those standing for reelection met with their electorate: the five judges of the 

Soviet District People's Court in Novosibirsk, for example, recorded sixteen 

meetings with the population in the Spring of 1982.16 

Preelectoral meetings with the public were venues for the public to 

sensitize the people's courts to its concerns. According to the lore of 

Leninism, such meetings were to serve as schools of Soviet judicial 

democracy.'7 Judge's recollections of these "schools" and meetings vary. 

Almost all judges recall frivolous questions of a personal nature when they 

first stood for election. They were asked about their marital status, hobbies, 

and plans for life. In rural ridings, judges were queried more often about 

their local rather than judicial knowledge: some were even polled for their 

views on harvest and seeding practices. Young candidates for people's courts 

in urban districts, by contrast, remember being quizzed on their knowledge of 

the law by what they believed was a smug and ill-informed older generation. 

All judges in rural and urban districts recall a popular preoccupation with 

crime and punishment. Especially when judges were standing for reelection, 

and thus were already known by the electorate, the issues most frequently 

raised concerned law and order.18 Judges were asked what kind of penalty 

they would impose for mis-weighing (obveshchivanie);lg what they would 

you do about poaching (brakon'erstvo); what their position on the death 

16 PANO, f. 4, op. 90, d. 17, 1.84. 
17 See Karev, Sovetskii sud (Moscow, 1954), and A. la. Sukharev Nash narodnvi sud (Moscow, 
1986). 
18 According the USSR Ministry of Justice, 65 percent of the 30,000 critical comments end 
suggestions made at pre-electoral meetings in 2982 concerned crime and the role of the people's 
courts in preventing it. TsGAOR, f. 9492, op. 8, d. 1794,l. %, and d. 1852, 1.4. 
19 Mis-weighing, the practice of charging customers for more produce than they actually 
received, was a criminal offense (art. 156, RSFSR Criminal Code) perceived to be rampant 
among salespersons by many Soviet citizens. 



penalty was. It was hard for judicial candidates not to engage in hypothetical 

sentencing. One former judge, still pleased today with his answer to a 

question about his view of custodial sentences, referred to the penitential 

wisdom of a Pushkin poem. Much as banishment had become for the gypsy 

an unshakeable moral "shadow," he said, "public opinion was the best kind 

of punishment" (obshchestvennoe mnenie - luchshaia forma osuzhdeniia).20 

On election day, there was much "agitation and propaganda." Placards 

with photographs and short biographies of judicial candidates were pasted up 

at polling stations. Pamphlets containing the text of the judicial election law 

were distributed free of charge. There were festivities too: concerts were held, 

movies were shown, art was put on display, and cafeterias stayed open all day. 

Polls opened at six in the morning, and there was a race among electoral 

districts to be the first to acheve one-hundred percent turnout before nine 

a.m.21 Early voters were given souvenirs, flowers, and requested to express 

publicly their demands and expectations of elected officials. At least in 

Novosibirsk, many obliged. For example, at 6:30 a.m in Akademgorodok, the 

Director of the Institute of Geology stood over his urn and proclaimed: 'The 

current election campaign takes place during a time when the rights of organs 

of local self-government are expanding. Therefore, we expect from our 

deputies even more active and effective work in implementing the Food 

Programme initiated by the CPSU." A nominee to the local soviet promptly 

replied: "A deputy is a servant of the people ... we share the same objective: 

to bring the people as much good as possible.'22 A chorus of early-risers 

20 interview, Deputy Director, Novosibirsk Regiond Department of Justice, August 3, 1992. 
21 PANO, f. 22, op. 40, d. 50,I. 50. Summations of voter turnout were made hourly and reported 
to the raikom. Citizens who did not to vote were tracked down and requested to state their 
reasons. 
22 PANO, f. 269, op. 24, d. 20, 1.36. 



chimed in: 'The scientists of Siberia promise to use all their energy, 

knowledge and experience to make the Motherland even more mighty." The 

incantation of such "mandates" (nakazy) bound citizens and officials together 

in a reciprocal pledge to do more for their country. 

The demagogic political storm surrounding elections seems to have 

affected votersi behavior. For example, in Akademgorodok, one voter carried 

away with enthusiasm for Soviet justice stencilled in on a judge's ballot the 

encomium: "Long live the Soviet court -- the most humane in the world!" 

Most electoral sentiment, however, was more sanguine, and the majority of 

remarks on judges' ballots expressed criticism, not praise. Some voters 

admonished judges to "judge people according to your conscience, be a 

person," while others beseeched them to "fight corruption and bribery" and 

"be stricter with fathers who abandon their children." Voters also sometimes 

defamed ballots with expletives and denunciations. "I wouldn't vote for 

comrade judge I. or the comrade procurator G.," wrote one person: 'They 

should be investigated" (ikh nado r?roveritf).23 There appears to have been a 

good deal of dissatisfaction. On average, judges received ten percent more 

negative votes than did representatives to local soviets -- a surprising result, 

given the extent of corruption that is believed to have existed among people's 

deputies? 

23 PANO, f. 22, op. 40, d. 50,l. 50-52. 
24 Calculated from reports of electoral returns from June, 1982, on file in the Department of 
Personnet, Novosibirsk Department of Justice. See also PANO, f. 4, op. 90, d. 177, 1.18-21. 
These numbers are particularly surprising given the public nature of &ing a negative vote in 
the USSR. At polling stations, those who wished to reject candidates had to enter a speaal 
booth in order to cross out the candidate's name or otherwise express himself. Voting "no" was 
thus a very visible public act. For more details on elections, see Jeffrey Hahn, Soviet Grassroots 
(Princeton, 1988); on corruption, see Dmitri Simes, USSR: The C o m ~ t  Society (New York, 1982) 



A judge's contact with his electorate, and such sentiment, were not 

confined to eiection day. In order to keep the behavior of the judiciary 

democratic during the course of their term, judges were to give reports 

(otchetv) at meetings with members of their electorate. According to the 1981 

RSFSR Law on Court Organization, judges were required to give such reports 

to their electorate not less than eight to twelve times per year? Judges were 

to make note of voter comments, suggestions and criticisms, and turn over 

the minutes (protokoly) from such meetings to the executive committee of 

the district soviet, the raiispolkom. The minutes would serve as a basis for 

evaluating the future performance of judges, and specifically the degree of 

concordance between voter mandate and the behavior of these elected 

officials.26 In theory, at least, the accountability of people's judges was as 

direct as Soviet democracy. 

The practice of giving such reports to the populace fell into abeyance, 

however. Already by 1966 it was clear that the vast majority of otchety took 

place on the eve of elections, simultaneously with electoral campaign 

meetings, which were not supposed to count as "reports."?7 Rarely were 

minutes of these meetings or suggestions kept, and the number of otchety 

given to the population by judges fell far below the level mandated by law. 

Between 1972 and 1979 in the Ukraine, few courts made any reports to the 

electorate at  all? In many cases, otchety were read out before the 

raiispolkom, instead of being presented to the population. According to the 

25 Zakon o sudotatroisfve RSFSR, Vedomosti verkhovnogo soveta RSFSR, July 16,1981, no. 28 
(1186), item 976, p. 530. See also, Strogovich, ed., Sudoustroistvo, 94. 
26 TsGAOR, f. 8492, op. 8, d. 1504,l. 23. Minutes from a meeting of the Collegium of the RSFSR 
Ministry of justice on January 11,1980. 
27 Decree no. 2 of the Presidium of the Supreme Court of the RSFSR, January 7,1966, p. 2. 
28 TsGAOR, f. 8492, op. 8, d. 1660,l. 70. 



USSR Ministry of Justice, the reports were generally of such poor quality as to 

be "unable to withstand any criticism" (nizhe vsiakoi kritiki).zg 

The public had few mechanisms at their disposal to make the people's 

judges directly accountable. In order for public pressure to reach the judiciary, 

the assistance of public officials was required. Little help was provided by the 

people's legislative representatives. The oblispol kom, for example, mustered 

only a tired and formulaic pre-electoral entreaty to "respect with all 

seriousness" the law's requirement to make reports and heed the 

population's concerns.30 The Party did circulate to people's judges the 

remarks voters made on their ballots, but any influence stemming from such 

"pressure" came only after judges had already been elected. Control over 

more direct means of influencing judicial behavior, such as the 

determination of the composition of the courts, did not lie with the 

electorate. 

In non-competitive elections, the power to determine who sits on the 

bench depends much on who shapes the ballot and controls the nomination 

process. In the Soviet Union, the CPSU exercised a virtual monopoly over 

this stage. While article 12 of the RSFSR Law on the Elections of District 

People's Courts extended the right to nominate candidates to all "social 

organizations" as well as to labor unions, worker collectives, cooperatives, 

and military regiments, in practice only the Party nominated judges. Not one 

of the judges I interviewed could recall an instance of non-Party nomination. 

29 TsGAOR, f. 8492, op. 8, d. 2064,l. 169. 
Letter addressed to all judges in Novosibirsk from Deputy Head, Novosibirsk Regional 

Department of Justice, December 14,1981. A letter with precisely the same wording had been 
sent out just prior to the elections in 1976. 



The role of labor collectives and the population present at nomination 

meetings was at most that of a vetting commission: they could reject the 

Party's recommendations of particular individuals, but not advance their 

own candidates.31 The Party was in sole possession of the nomination 

process. 

The Party also had the potential to determine the outcome of elections 

even prior to the nomination process. Before obtaining a formal 

nomination, a candidate for a judicial posting had to receive the "approval" 

(dobro) of a local Party committee.32 This was almost always the prerogative 

of the district Party committee, or raikom. According to the nomenklatura 

rules of the Novosibirsk Regional Party Committee (Obkom), only candidates 

for the position of chairman of a district people's court required the "consent" 

(soglasie) of the oblast Party comittee.33 Even in the case of chairmen, 

however, the involvement of oblast authorities was minimal: a personal 

interview was extremely rare; approval came in writing (usually in the form 

of a signature, or visa) from the obkom secretary responsible for overseeing 

the work of the Department of Administrative Organs (OAO). Moreover, 

almost all candidates for the chairmanshp of a court had been elected 

previously as people' judges, and presumably, therefore, had already earned 

the trust of the district authorities. Thus it was the lowest level of Party 

31 Rejection of Party nominees at such meetings was rare, but did take place on occasion. 
TsCAOR, f. 8492, op. 8, d. 1784,L 73 (1982 election returns report). 
32 This rule was establislied not by statute, but by tradition. Even in the 1%0s, when the 
judiciary supervised its own elections, higher courts instructed judicial candidates to obtain a 
letter of reference (kharakteristika) from the raikom. See Decree no. 3 of the Presidium of the 
Supreme Court of the RSFSR from 10 February, 1970, "0 zadachakh sudebnykh organov po 
odgotovke k vyborarn sudei narodnykh (gorodskikh) narodnykh sudov RSFSR." 

f3 PANO, f. 4, o. 80. d. 337, 1.32. 



committee, the raikom, that had the authority to control nominations to the 

people's court.34 

There were probably two major reasons why nominations to district 

people's courts were handled primarily by raion-level authorities. First, the 

obkom deliberately left questions of staffing most institutions to the locales. 

Letting raion-level authorities decide the appropriate personality mix in its 

own fiefdom was one way of ensuring amicable, comradely, and thus 

productive, it was believed, working relations in local "collectives." 

Disharmony in subordinate units of the state might thwart the uniform 

implementation of policy. In addition, leaving it to the locales was part of a 

management philosophy according to which authority was thought to be 

enhanced by distance. In cases of conflict, corruption, or local squabbles, the 

obkom retained the moral authority to intervene decisively and replace -- 
personnel. Distance also preserved its identity as the vanguard of the 

region? 

Second, and perhaps more importantly, the obkom simply did not have 

the capacity to manage the cadres of the people's courts. There were 16,614 

posts in the nomenklatura of all party organizations in the Novosibirsk obiast 

34 The raikom in fact had control over dl legal cadres in its bailiwick. Independently of the 
obkom, it controlled nominations for the head of the police, court, and bar; see PANO, f. 4, op. 
90, d. 184, 1.12. 
35 The information from the nomenklatura of the Novosibirsk Regional Party Archive also 
suggests that local Party committees had significant influence over who would head the local 
department of the KGB and Procuracy. For example, the Novosibirsk City Procurator was on 
the main nomenklatura list of the Novosibirsk City Party Committee; only in 1980 did that 
post require confirmation at the Obkom biuro. PAN0 f. 22, op. 50, d. #,I. 39 (1986 Itogi). This 
information casts some doubt on the belief prominent in Sovietology that for the most part 
procurators were appointed independently of local authorities. See Gordon Smith, The Soviet 
Procuracy (Aalphen aan den Rijn, Netherlands, 1978). 



combined, with an average annual turnover of 17X.36 Approximately 1800 

positions required confirmation at an obkom biuro meeting, and another 900- 

1000 by a biuro secretary in conjunction with a department head? Each 

department thus had an  unwieldy personnel portfolio. There were on 

average 5 people in the oblast OAO, the department responsible for the 

oversight of the affairs of all "law enforcement" organs, including the 

Procuracy, Bar, Courts, Police, KGB, OBKhSS, Druzhiny, Notary and ZAGS. 

Typically, only one of the staff of an OAO was a jurist. The OAO, moreover, 

had responsibility also for overseeing the affairs of the military, as well as 

financial institutions, transport agencies, fire brigades, aviation and civil 

defence.38 By default at least as much as by design, the oblast OAO left court 

cadres to the raikom. 

How did the raikorn use its prerogative to staff the courts? What kind of 

contact and interaction with raion party organizations did a prospective judge 

have? Getting the approval, and thus nomination, of raion party 

organizations usually required a meeting with both the first secretary of the 

raikom and the chairman of the raiis~olkom.39 Older judges' recollections of 

36 PANO, f. 4, o. 80, d. 204, 1.15. 
37 My calculations from tables in PANO, f. 269, o. 28, d. 5,l. 131-2. 
38 The total number of persons employed by the Procuracy, Bar, Courts and Police done in the 
Novosibirsk region may well have exceeded 3000. In an interview with the former deputy 
head of the Omsk Oblast OAO, I was told that his department had seven full-time staff; the 
higher number was due to the greater number of military regiments and factories located in that 
region. The OAO of the CPSU Central Committee, by contrast, had a staff of fifty-two. From a 
telephone diredory of the OAO printed in November 1986, one can discern that the OAO of the 
CC had seven departments (sektory), including one for the organs of internal affairs (MVD, ie. 
police), one for organs of state security (KGB), and one for the procuracy, courts, bar, and notary 
combined. The latter sektor had a director and seven instructors; an eigth instructor was added 
in May 1987 to handle the increased work load. See TsKhSD, f. 89, op. 4, d.14, I. 1. 
39 A few of the judges I interviewed could not recall meeting with anyone from the raikom. 
Meetings may well have been overlooked in cases when there was a rush to fill vacancies. In 
cases of sudden illnessess or abrupt departures of judges, candidates were pushed through 
quickly. Nevertheless, at least until 1988, getting "received" by the raikom was a rule with 
few exceptions. 



these meetings were conveyed with a pride that suggests they were of some 

import. They were honored by the "audience" (priem) with the "leading 

lights" @exye litsa) of the district: it was here they received their 

revolutionary "assignment" (poruchenie). But of those judges interviewed 

who came to the bench after 1977, few could recall these meetings in any 

detail and most were dismissive about their "audience." By all accounts, 

encounters with the "leading lights" were brief: the meeting rarely lasted 

more than two minutes. There were perfunctory handshakes, an officious 

"chat" (beseda), and perhaps questions about the candidate's family 

background or "class" s ta tus9  Especially if the judge was from another 

region or republic, there were questions about housing and residence 

permits.41 Some judges were thanked for taking on a laborious job which 

had few tangible rewards. For most judges, however, this was less an 

expression of gratitude than a warning about corruption. For others, the 

meetings were an ernbarrasment: two judges specifically recalled how their 

interrogators had not bothered to learn their last names in advance. T h s  was 

cause for some discomfort at the time: one judge had to assure the raikom 

secretary that there was in fact no "Jewish resonance" in his un-Russian 

sounding last name; another had to explain away the coincidence between 

her surname and that of an infamous "enemy of the people" executed in 

1947. Even in cases where potential nominees were not Party members, 

rejection was not thought possible. All told, meetings with the "leading 

lights" were a dull and somewhat humiliating formality42 

4O Questions about "class" were not so self-conscious or direct. Most judges had proletarian bmn 
fides and substantial experience of manual labor. The judges I interviewed believed that 
raikom officials wanted simply to confirm that judges were "their kind of people" (ikh 
chelovek). For more on the soaai composition of the judiciary, see chapter four. 
4l Judges recollections of the reception at the raiispolkom suggest that resolving the housing 

uestion was the primary purpose of tlus meeting. 
$ Interviews. See introduction for details. 



Once the chat was completed and approval from the requisite raion 

authorities had been gained, prospective judges had extended contact only 

with an instructor from the agitation-propaganda department of the raikorn. 

The latter was responsible for presenting the candidate to labor collectives and 

other members of the electorate in order to obtain their endorsement and 

thus official nomination. For candidates with rural postings, such meetings 

with the electorate required a "touring of the villages" (wezd PO selam) and 

therefore much informal interaction with the party instructor. But for urban 

judges who had already obtained the status of "nominee," the subsequent 

stages of the electoral process were very routine and impersonal. 

Documents from the Party archive in Novosibirsk confirm that the raikom 

had little contact with or even concern for judicial candidates. Whereas at 

pre-election planning meetings, district Party committees sometimes made 

extensive changes to the lists of deputies on the ballot, very rarely was there 

even a discussion of judicial candidates. Towards the end of the pre-election 

meeting of the Soviet raikom in Novosibirsk in 1987, for example, the 

responsible instructor apologized for the lengthy agenda and promised to say 

"literally only a few words" (bukval'no neskol'ko slov) about judges.43 

Evidently, staffing the courts in the USSR was perceived as a chore, not as 

an opportunity to create a loyal judiciary. The obkom, for example, avoided 

holding by-elections for judicial vacancies. I t  feared the expense as well as the 

prospect of not obtaining a quorum. Moreover, in the hope of saving more 

time and money, the obkom repeatedly petitioned the Central Committee to 

43 PANO, f. 269, op. 34, d. 18,l. 22. 



conduct judicial and deputy elections simultaneously with those of lay 

assessors.44 Finally, the Party paid little attention to election results. The 

Soviet raikom meeting convened to review the 1982 elections discussed in 

detail the returns for deputies but failed even to mention judges in both its 

minutes and the text of its resolution.45 The outcome of judicial elections in 

the USSR had long since been determined. According to the former second 

secretary of the Novosibirsk obkom, the whole process of electing judges in 

the Soviet Union was "frighteningly formal" (strashno forrna11no).46 

The Party could afford to be complacent about judicial elections because of  

the extensive work conducted prior to the nomination and "chatting" stages 

by the Ministry of Justice. After all, it was the Regional Department of Justice 

that first introduced judicial candidates to the Party and soviet elite of the 

district in which they would work. The Party in hct  delegated the 

responsibility for finding judges and staffing the courts to the Ministry of 

Justice. Each election year, the Central Committee simply issued 

"recommendations" about the composition of the judiciary. On  the eve of 

elections in 1987, for example, the Politburo endorsed the Central 

Committee's suggestion to "hold to the existing statistical profile" 

@riderzhivatlsia sushchestvuius hchemu kachestvennomv sostavu) of the 

judiciairy elected in 1982. It did not bother to address its "recommendations" 

44 Elections to the people's courts usually took place one month after the elections of "ley 
assessors" (narodnve zasedateli). In 1987, the Central Committee changed its policy, and 
allowed all three elections to take place at once. PANO, f. 4, op. 90, d. 17, 1. 117-120; also f. 22, 
o .50, d. 14,l. 59. P 4 PANO, f. 269, op. 24, d. 6,l. 142. 
46 Interview, August 9,1992. A similar impression of the role of the Party in staffing the courts 
is conveyed by archival records of the work of other obkoms. See, for example, the minutes of 
the Irkutsk and Omsk obkom biuro meetings on judicial elections between 1982 and 1985 in 
RTsKhIDNI, f. 17, op. 154, d. 421; op. 155, d. 371-372; and op. 156, d. 346-349, d. 846-849. 



to any particular institution. It was confident that its desires would be 

implemented faithfully by the Ministry of J~st ice .4~ 

In theory, judicial personnel policy was highly centralized, well-planned 

and scientific. Each year, the RSFSR Ministry of Justice received from 

Gosplan and the USSR State Committee on Education an allotment of jurists. 

On the basis of the list provided, the Ministry distributed jurists into the 

various professions: it determined how many would work as judges, 

advocates, notaries, or in research laboratories. The number of judges to be 

transferred out of the system, promoted, or simply not re-recommended at 

the next elections was also planned well in advance. In election years, each 

republican ministry arranged its lists in accordance with Central Committee 

"recommendations" so as to achieve the correct percentages of men, women, 

and "persons of local nationality" to be selected as judges. There were target 

figures also for age and prior professional experience. Far in advance of actual 

elections, the Ministry of Justice would make confident projections about the 

future composition of the judiciary. In April 1982, for example, a full two 

months before the elections, the Russian Ministry was assured by the Tuva 

Republic Ministry of Justice that "after the elections," 54% of judges in its 

territory would be female, 75% - members of the Party, and 95% would have a 

completed higher education.48 

In practice, however, centralized planning of judicial cadres turned out to 

be little more than wishful thinking. Despite an extensive nomenklatura and 

strict rules about compiling lists of potential judicial candidates, the Ministry 

47 See the minutes of meetings no. 30 and no. 53 of the Politburo of the Central Committee of the 
CPSU, October 2,1986, and February 17,1987. TsKhSD, f. 89, op. 12, d. 5,I. 1-2. 
48 TsGAOR, f. 8492, op. 8, d. 1852,l. 14-17. 



of Justice was unable to control closely the process of staffing the courts in the 

locales. According to the RSFSR Ministry of justice nomenklatura, for 

example, nominations, elections, and removals of chairmen of district 

people's courts with more than three judges could not take place without the 

approval of the Republican Ministry's department of cadres9  Such changes 

took place regularly without the Ministry's knowledge, however, and the 

minutes of its deliberations on cadre policy record its frustration. At a 

meeting of the collegium in 1982, for example, the Minister expressed 

indignation at the frequency with which his office was "presented with a fait 

accorrzpll' (postavleno pered faktom) on cadre matters.50 In 1984, when a 

large number of jurists with no prior experience as judges had been elected to 

the appellate chambers of regional courts without the RSFSR Ministry's 

approval, the personnel department was chided for its policy of "taking a back 

seat to local authorities."sl In November of the same year, the USSR 

Ministry of Justice issued a resolution condemning rampant "localism, 

narrow departmental-sectionalism, nepotism, and familialism" 

(mestnichestvo. uzkovedomstvennost', semeistvennost', zemliachestvo) in 

the hiring practices of courts.52 And in 1987, the Russian Ministry candidly 

acknowledged that its nomenklatura had become merely an "ex-post facto 

register" (uchet ranee riniawkh reshenii) of such changes? 

49 In 1982, approximately forty percent (923 of 2370) of all people's courts in the RSFSR were 
single-judge courts. The other sixty percent consisted of two to eleven judges. Most single-judge 
courts were located in rural areas. The average number of judges in an urban district people's 
court was five. TsGAOR, f. 9492, op. 8, d. 1709,l. 7. 

TsGAOR, f. 8492, op. 8, d. 1529,l. 5. 
51 See the minutes of the February 16 and November 27,1984 meetings of the Collegium of the 
RSFSR Ministry of justice. 
52 TsGAOR, f. 8492, op. 8, d. 2064,l. 168. 
53 See Resolution no. 22 of the collegium of the RSFSR Ministry of Justice, "0 nomenklature 
Ministerstva iustitsii RSFSR," December 16, 1987. 



Most decisions about the composition of the courts were made at the local 

level, by the regional departments of justice. The Departments, along with 

the Ministry, were resurrected in 1970 after a seven year period during which 

the courts themselves managed most personnel matters. Indeed, i t  was partly 

to counteract this conflict of interest and the perception of collusion in the 

hiring practices of the courts that the Ministry and the Departments were 

reconstituted.54 The re-creation of the Ministry and Departments did not 

mean, however, that the concerns of the courts were not to be taken into 

consideration in the making of personnel decisions. The Party's canon on 

cadre-policy, which extolled collegiality and consensual decision-making, 

continued to apply to the Ministry of justice.55 Nevertheless, the 

Departments were expected to systematize the personnel matters of the courts 

and were endowed with numerous powers in order to accomplish this task. 

On paper, the personnel work of the Departments of Justice was well- 

organized and thoroughly collegial. With the help of the courts, the 

Department created a "reserve" (rezerv) -- a list of qualified personnel from 

which vacancies could be filled and which was "vetted" (soglasovan) - by both 

Party and soviet organizations in the relevant districts. Individual reservists 

were slotted for specific postings. For every judicial post in the region, the 

Department was to have two vetted candidates in "reserve.'56 In practice, 

however, the "reserves" that Departments maintained were somewhat 

54 See V. B. Alekseev, "Osnovnye funkstii sistemy sudebnogo upravleniia," Uchenve zaoiski 
V NIISZ, vyp. 30 (Moscow, 1974), and G. P. Baturov ed., Or~anizatsiia sudebnoi deiatel'nosti 
(Moscow, 1977). 
55 The Party's commandment on collegiality was frequently recited at the meetings of the 
Ministry of Justice. See, for example, the minutes of the September 22,1987 meeting of the 
Collegium of the RSFSR Ministry of Justice. See also Graeme Gill, The Rules of the CPSU 
(London, 1990). 
56 TsGAOR, f. 8492, op. 8, d. 1708,I. 57. 



fictional. According to the RSFSR Ministry of Justice, creating a "reserve" in 

the regions amounted to placing on the list "as many names as possible 

without regard to the prospect of their use."s7 The reserves were not lists of 

"dead souls" in the strict sense, though. They did bear some resemblance to 

reality; but they were not entirely practicable. As a mle, the "reserve" was 

comprised of jurists, or future jurists, alive and working in some legal 

capacity. Most were secretaries and students. Quite a few were "consultants" 

in the Departments occupied primarily with clerical work. Some, however, 

were judges who had been recently pensioned or otherwise pushed out of the 

corps, and often, "reservists" were not informed about their inclusion in the 

lists.58 Understandably, vetting such lists with the Party and soviet 

authorities was frequently avoided? 

The collapse of the principles of planning and collegiality left local 

Departments free to resolve by themselves most matters affecting judgesr 

personal independence. Some evidence suggests that personnel decisions 

were made by the Departments capriciously. For example, in making 

promotions and placements to higher courts, Departments sometimes 

disregarded not only their own detailed rezerv but also the wishes of the 

courts. In 1985, the Russian Ministry censured the Moscow City Department 

of Justice for "ignoring the city court" in replacing judges. According to the 

deputy Minister of Justice of the Ukraine in 1985, appellate court judges rarely 

knew who they would be working with.60 The Chairman of the Novosibirsk 

- 

57 See Resolution no. 2 of the Collegium of the RSFSR Ministry of Justice, January 30,1985. In 
the margins of the first draft of this resolution, which concluded that the "formafly existing 
reserve is in fact not real" (ne iavliaetsia deistvennvmj, an editor from the Department of 
Cadres scribbled: "And how!" 
58 TsGAOR, f. 8492, op. 8, d. 1852, 1.5. 
59 TsGAOR, f. 8492, op. 8, d. 1566, 1.16; d. 1708,l. 53-55; d. 1709,l. 24-25; d. 2071,I. 15-17. 

TsGAOR, f. 8492, op. 8, d. 2156,l. 4. 



Oblast Court, too, complained that his own staffing decisions were made 

unilaterally by the Regional Department of Justice. Worse, he said, all this 

institutional "uncle" cared about was "filling holes" (chtobv zatknuli dyrku), 

while he alone bore responsibility for the quality of their work.61 

Departments acted arbitrarily in the resolution of other cadre matters as 

well. For example, Departments transferred judicial cadres from one district 

to another often without obtaining the consent of local Party organs. At a 

meeting of the Collegium of the RSFSR Ministry of Justice in December, 1979, 

Gladyshev, the Deputy Director of the Central Committee's Department of 

Administrative Organs, complained that the failure of local Departments of 

Justice to consult the leadership of local party organs in judicial personnel 

matters was creating problems and had generated "extra work (lishnaia 

rabota) for the Department of Administrative Organs."62 Evidently, the 

Departments of Justice were not constrained by the Party's nomenklatura in 

such matters. More importantly, Departments arranged such transfers 

without the consent of judges themselves. In fact, involuntary transfers 

occurred with sufficient frequency that the RSFSR Ministry of Justice was 

obliged to remind local Departments that the work of judges was, after all, 

"elective" (vv borna ia).63 

61 Interview, December 18,1991. 
62 TsGAOR f. 9492 op. 8, d. 1504,l. 28. 
63 Minutes of the meeting of the Collegium of the RSFSR Ministry of Justice, May 29, 1984- An 
unwritten rule. initially recommended by the All-Union Institute for the Study of Soviet 
Legislation in 1980, prohibited judges from serving more than three terms consecutively in one 
court. TsGAOR d. 1658,l. 18. Local Departments, however, rarely found new apartments for 
transferred judges. Judges were averse to such transfers because they usually meant a longer 
commute to work. These logistical problems meant that the rule proscribing more than three 
terms in one court sometimes went unheeded. See Bukov, pp. 15-19, and the minutes of the 
January 1982 meeting of the Collegium of the USSR Ministry of Justice, TsGAOR, f. 9492, op. 8, 
d. 1852.1- 4-5; d. 2062,l. 94 (1984). 



Reiteration of the electivity principle however did not prevent the Departments 

from other abuses of its discretion. Although the formal recall (otzvv) of judges 

could not be easily engineered and thus was not a common occurence (see table 1 

below), the Departments had at their disposal a means of removing judges from 

the bench before their term expired9 With the consent of the republican Minister 

of Justice, and the judge in question, local Departments of Justice could arrange the 

"pre-term release" [dosrochnoe osvobozhdenie) of judges simply by making a 

presentation (predstavlenie) to the oblis~olkom. The practice of releasing judges 

from their work prior to the end of their term was intended to accomodate the 

wishes of judges too tired, sick, old or simply unwilling to continue at their posts. 

Ostensibly, pre-term release was an honorable discharge. But because the number 

of such discharges was so large and the quality of the Russian Ministry's 

supervision of the Departments so poor, it was not difficult to use pre-term release 

as a means of ushering out undesirable members of the judiciary65 

64 Zakon RSFSR o poriadke otzyva narodnyklr srrdei i narodnyklr zasedatelei roionnyklr 
(gorodskikhl narodnyklr srrdov RSFSR, Vedomosti RSFSR, no. 28, July 16, 1981, item 978. 
Although only a simply majority vote of the population was required to recall a judge, the 
Department could place the question of a judge's recall on the ballot only indirectly, through 
one of the organizations endowed with the right to nominate judicial candidates in the first 
place. In addition, assembling voters and adhering to electoral laws and procedures was time- 
consuming. Between the 1982 elections and the end of 1984,31 judges were recalled in the 
RSFSR. See the minutes of the February 21,1986 meeting of the Collegium of the RSFSR 
Ministry of Justice. The number of judges recalled per year for the USSR as a whole during the 
1976-1982 period was between 20 and 40. TsGAOR, f. 9492, op. 8, d. 1987,l. 128. 
65 Records indicate that the Ministry was usually informed about judges' release after the 
Departments' "representation" was made to the oblis~olkom. See the minutes of the February 
9,1981 meeting of department heads in the office of the Deputy Minister of Justice of the USSR, 
TsGAOR, f. 9492, op. 8, d. 1529, I. 7. In 1984, the Russian Ministry requested that it be informed 
by Departments at least "at the same time" (odnovremenno) as the oblis~olkom. See the 
minutes of the May 29,1984 meeting of the Collegium of the RSFSR Ministry of justice, p. 20. 



Table 1. Number of judges recalled and released, RSFSR, 1960-1985 

Source: Report, discussed at the meeting of the Collegium of the NFSR 
Ministry of Justice, February 21, 2986. 

* = 14% of judiad corps. 
** = 15.4% of judiad corps. 
"' = 19.1% of judicial corps. 

year@) 

1961-2963 

1966-1968 

In the annual reports of the number of judges released prior to the end of 

their term which Departments submitted to the RSFSR Ministry, releasees 

were classified according to the "grounds" (osnovaniia) for their release. 

There were four clear-cut categories: "transfers out of the system" (i.e. judges 

quitting the bench to become procurators, investigators, or advocates), 

"transfers within the system" (i.e. promotions to hgher courts), "pension," 

and (poor) "quality of work" (delowe kachestva). The latter was clearly a 

dishonorable reason for discharge. Having to release for poor "quality" 

judges who the Departments themselves were responsible for hiring reflected 

poorly on their own work. The number of judges thus discharged was low. 

The vast majority of judges leaving the bench were reported released on 

honourable grounds. Of the 1,329 judges released from the bench in the 

Russian Federation between 1983 and 1985, 829 (62 percent) fell under the first 

four ca tegories.66 

total # recalled / avg per year 

28 / 9.3 

14 / 4.6 

# released / avg per year 

594 / 198* 

777 / 259"" 



Table 2. Pre-Term Release, RSFSR, 1981-1985 

I released I promoted transferred pension quality personal request 
I I I I I I 

Reasons: (#and%) year 

Sources: TsCAOR, f. 9492, op. 8, d. 1794,1.103a; and a report, discussed at the meeting of the 
Collegium of the RSFSR Ministry of Justice, February 21,1986. 

total # of 
judges 

Jan. 1981 - 
June 1982 

The fifth reason for pre-term release was labeled "personal request" 

(lichnaia oros'ba). The designation "personal request" was followed 

parenthetically by a list of what were presumably possible motivating factors: 

"health," "family" and "other." The RSFSR Ministry of Justice was well 

aware that Departments used this category to get rid of judges they did not 

want. As the long-time chef of the Department of Cadres at the RSFSR 

Ministry of Justice put it, pre-term release was used on occasion by 

Departments to "walk judges out" of the corps (ukhodit' sudei).67 By the 

Ministry's own estimates, thirty to forty judges were "walked out" each year 

for "professional shortcomings" (professional'nve nedos ta tki), "conduct 

unbecoming of a judge" (porochashchie ~ r o s t u ~ k i ) ,  "abuses" 

(zloupotrebleniia), and "moral immaturity" (nravstvennaia nezrelost')?8 In 

19&, the RSFSR Ministry issued a special resolution imploring local 

597 

67 Interview, June, 16,1992. 
68 See the report on turnover written by the Department of Cadres on December 11,1985, and 
discussed at the February 21,1986 meeting of the Collegium of the RSFSR Ministry of Justice. 

176 (295) 

Data from USSR Mnistry of Justice repork suggest thatbetween 1980 and 1982, seventy to 
eighty judges were squeezed out  by the Departments each year. TsGAOR, f. 9492, op. 8, d. 1709, 
1.7; d. 1710, 1.22; d. 1794, 1.103a; d. 1853,l. 23, I. 105; d. 1854, 1.9; d. 1923, 1.172-3; d. 1987, 1.128; 
d. 2115,l. 101. 

44 (7.4) 126 (21.1) 10 (1.7) 241 (40.4) 



departments to stop "concealing the authentic reasons" for such pre-term 

releases.69 But the Russian Ministry did little beyond exhortation to bring 

about their cessation. According to the Deputy Director of the Omsk Regional 

Department of Justice, the Ministry "looked through its fingers" at such 

practices. It understood that pre-term release was a necessary and inexpensive 

way of getting rid of judges who in one way or another had "compromised 

themselves" (skomprometirovalis').7~ 

It appears that it was easier for Departments to arrange the involuntary 

departure of discredited judges than it was for reliable judges to obtain their 

own voluntary discharge. The Ministry of Justice erected many obstacles to 

voluntary discharge. In 2981, the Deputy Minister of Justice of the USSR 

ordered his subordinates to establish "extraordinary procedures" to prevent 

the release of qualified judges.'' The Ministry subsequently made it clear that 

pre-term release would be interpreted as "shoddy work" (brak) on the part of 

the Departments.72 Not surprisingly, most judges who wanted to leave the 

bench at one point during their career report that they were inhibited from 

doing so by the Departments. A number of them claim that they were simply 

"afraid to leave." One judge who had nevertheless obtained permission from 

her Department to become an advocate still had to survive a shouting match 

with a raikom official who threatened to expel her from the Party if she 

persisted in her intention to leave. Only with the intervention of her future 

employer was her release made possible without the forfeiture of her Party 

card. Getting an exit visa required great persistence and creativity. One judge 

69 Minutes of the May 29,1984 meeting of the RSFSR Ministry of Justice. 
70 Interview, December 12,1991. 

TsGAOR, f. 9492, op. 8, d. 1529,i. 7. 
72 Minutes of the March 13,1986 meeting of the collegium of the RSFSR Ministry of Justice, p. 5. 



in the Moscow region, disillusioned with his job and life in a rural town, had 

influential friends in the city prod the head of his Department to make seven 

phone calls on his behalf to the RSFSR Minister of Justice. Even though he 

had found already a candidate for his own replacement, release on his own 

"personal request" was not forthcoming. In the end, the judge resorted to 

chicanery: he went to the Deputy Minister of Justice of the RSFSR and lied, 

telling him that the Minister had just consented to his release? 

There was another way for Departments to rid themselves of undesirable 

judges. As Departments prepared for elections every five years, they 

reviewed the performance of practicing judges and compiled lists of those 

judges who would be "recommended for reelection" (rekommendovanu k 

pereizbraniiu)P In 1982, more than twenty percent (1236 of 6139) of the 

judges in the RSFSR were not recommended for reelection.75 Many were not 

recommended for the same reasons that some judges were "released" before 

the expiry of their terms -- such as promotions, transfers, pensions. However, 

the reason most frequently cited for not re-recommending judges was the 

(poor) "quality of their work" @o delovvm kachestvam). For this reason 

alone, 370 judges (thirty percent of the total) were not recommended for 

reelection. Another 280 (approximately 23%) were not recommended for 

"other" reasons. It is impossible to determine how many of these "other" 

reasons were "compromising." But it is likely that some judges who fell into 

these categories were those whose consent to pre-term release could not be 

73 Interview, November 27,1991. 
74 Strictly speaking, Departments did not recommend judges for reelection. They recommended 
judges to the CPSU, which itself then nominated the judges for reelection. That Departments 
overlooked this detail simply reflected the extent of their control over the process. 
75 In 1965 and I970 respectively, 16 and 17 percent of judges were not recommended for 
reelection. See decree no. 3 of the RSFSR Supreme Court, 1970. 



obtained. In the words of the Deputy Director of the Omsk Department of 

Justice, some judges had to be "endured" (mv ikh wzhili)? 

Table 3. Judges not Recommended for Reelection, RSFSR, 1982 

REASONS 

Total I 586 I 650 

Total "honorable" Total "other" 

Source: TsGAOR, f. 9492. op. 4, d. 1794,l. 103a. 

year 

2982 

Table 4. Judges Not Recommended for Reelection, USSR, 1982 

Source: TsGAOR, f. 9492.op.4, d. 1794,1.103a. 

total 
number of 
judges 

1236 

REASONS 
Percent "honorable" Percent "other" 

= 21% of ail judges. 
** Includes "health," "family," and "misconduct" (prostupki). 

promoted 

137 

year 

1982 

Departments of Justice were much more than a personnel agency for the 

judiciary. Departments had status as the judiciary's employer and, in Soviet 

conditions therefore, main provider. The letterhead of each court, which at 

other 

280 

transferred 

329 

76 Interview, July 20, 1992. 

total 
number of 
judges 

2,171' 

pensioned 

120 

poor 
performance 

370 

promoted 

9.7 

transferred 

7 2  

pensioned 

43.6 

Poor 
performance 

21 3 

other" 

22.6 



the top bore the imprimatur of the Ministry of Justice, was a strong symbol of 

the judiciary's subordination. But there were also much more tangible 

reminders of judges' dependence on the Departments. For example, the 

judges of the people's courts received their compensation directly from the 

Department. Judicial salaries in the USSR were not high (120 rubles per 

month in 1980), and even with a monthly bonus for flawless performance 

(that is, not having any decisions overturned by higher courts), a Soviet 

judge's income did not amount to much.77 But the source and method of 

payment was nevertheless significant. Most judges from urban district 

people's courts picked up their salaries in cash and in person. The judiciary's 

material attachment to the Department was thus quite physical. 

A more important determinant of a judge's material well-being in the 

USSR was access to scarce goods, such as vacations, quality housing, good 

medicine, special food and clothing. At least until 1987, access to many of 

these items could be gained only through state charnels, such as the 

oblis~olkom, the institutional anchor of the Department.78 Judges thus were 

dependent on the benificence and disposition of the Director (nachal'nik) of 

their Department for access to the source of such goods. Even if a judge 

decided not to take advantage of the Soviet system of distribution, much of 

his daily, monthly, and amual routine required the cooperation of the 

Director of the Department of Justice. In order to take sick leave, unused 

Monthly bonuses ranged from 20 to 30 rubles. In 1981, the USSR Ministry of Justice 
established a "salary supplement" (do~lataj  of 9-12 percent of their base salary for judges who 
served more than one term. The salaries of judges who served a third term were supplemented 
b 17-24 percent. See TsGAOR, f.9492, op. 8, d. 1638,l. 153-157. 8 With the single exception of the Procuncy, all state institutions in the USSR were subject to 
"dual subordination." In the regions, this meant that the Departments, and their staffs, were 
accountable both to the oblispolkom and the republican Ministry. For more on dual 
subordination and Soviet administrative theory more generally, see Smith, The Soviet 
Procuracy (1985). 



holidays or any time off, judges had to obtain a letter of consent from the 

Director.79 In many respects, then, the Director of the Department resembled 

a plantation manager more than a judicial administrator. 

The potential for Departments to abuse their authority in the process of 

recruiting and hiring judges was great as well. Departments were almost 

completely unencumbered by legal or administrative rules in these matters. 

The law established few restrictions on who could become a judge. Any 

Soviet citizen over the age of twenty five was a potential candidate -- a legal 

education was not a statutory requirement.80 In addition, the Ministry itself 

had no fixed rules about recruitment and selection. In 1986, the Russian 

Ministry of Justice acknowledged that it had "no system" for selecting 

judges.81 It was not until April of that year that the USSR Ministry developed 

and institutionalized formal bureaucratic criteria and "recommendations" for 

the hiring of judges!* Until then, there were few formal restrictions on  

Departments' choice of judges. 

Nevertheless, certain practical considerations as well as a number of 

established traditions prevented Departments from hiring indiscriminately. 

First, Departments were somewhat constrained by informal rules about 

hiring that had developed since 1970. As tables 5 and 6 below show, the 

79 Interview, Senior Consultant for Cadres, Novosibirsk Department of Justice, May 14, 1991. 
80 See art. 69, Zakon RSFSR o sudorrshoish~e RSFSR, Vedomosti RSFSR, no. 28, July 16, 1981. 
81 Minutes of the Februaly 5,1986 meeting of the Collegium of the RSFSR Ministry of Justice. 
82 The first set of "practical recommendations" for judicial recruitment ("Metodicheskie 
rekommendatsii po organizatsii izucheniia v organakh, uchrezhdeniiakh iustitsii i sudakh 
podbiraemykh i vydvygaemykh rabot nikov") were passed by a decree of the RSFSR Ministry 
of Justice on  April 1,1986. See also N. Radutnaia, Narodnvi sud'ia: professional'noe masterstvo 
i podgotovka (Moscow, 1977), esp. 94-5, and the kandidat dissertation by Vladirnir Bukov, 
"O%anizatsionno-pravovye probierny formirovaniia sudebnykh kadrov," esp. pp. 148-155, 
prepared under the auspices of the USSR Ministry of Justice in 1982 "for internal use only." 



overwhelming majority of judges were members of the CPSU, and rarely 

were those without a law degree hired. 

Table 5. Basic Characteristics of [udiciarv, USSR 

Source: TsGAOR, f. 9492, op. 8, d. 1504,L 20-22; d. 2060,l. 94. 

d - 

Source: TsGAOR, f. 9492, op. 8, d. 1853,l. 103-105; d. 1854,l. 4-6. 

year 

1976 
1982 

Table 6. Basic Characteristics of Judiciary, RSFSR 

These tables demonstrate also that higher educta tion was slightly more 

important than membership in the Party as a qualification for being a judge. 

This was a relatively recent development. As table 7 below shows, it  was not 

until after the adoption of the Constitution in 1977 that legal education 

superceded party membership as the primary qualification for being a judge. 

% full and 
candidate 
members, CPSU 
93.9 
94.9 

total number of 
judges 

9,506 
10,141 

year 

1976 
1982 

% with hgher 
legal education 

I 

95.9 
99.1 

% with higher 
legal education 

94.8 
99.0 

total number of 
judges 

5,547 
6,151 

% full and 
candidate 
members, CPSU 
92.8 
90.5 



Table 7. Education Levels of Judges, RSFSR, 1948 - 1982 

Sources:m a: Gorlizki, 1992 
b: Scvetskaia iustitsiia, no. 7, 1990 
c: Ministry of Justice, RSFSR, February 21, 1986 
d: Ministry of Justice, RSFSR, July 21, 1987 

, Year 
1948 

Another constraint placed on Departments was the USSR Ministry of 

Justice's frequently repeated advice that Departments hire only those with 

some prior work experience as a jurist." At some point during the 1 9 7 0 ~ ~  the 

USSR Ministry of Justice began to require also that future judges undergo a 

six month training period (stazhirovka) in a court prior to their election. 

Some of these rules were not always observed. For example, only sixty eight 

percent of judges elected in 1976 had gone through preliminary training, and 

in 1982, according to the USSR Ministry of Justice, the number of judges 

elected without any prior training remained "significant" (znachi tel'noe).85 

Ministerial rules and hiring traditions were thus Like the plan in certain 

% of judges with higher legal education 

16.0 a 

83 Radutnaia, 1977,110-111, offers slightly different numbers. In 1%5, she saysI 20.6 percent of 
judges lacked higher legal education, in 1968 - 16.1 percent, and in 1970 - 15.1 percent. 
&1 TsGAOR, f. 9492, op. 8, d. 1637,l. 122-124. 
85 See TsGAOR, f. 9492, op. 8, d. 1923,l. 173. Also, Bukov, op. cit., p. 172. 



sectors of the Soviet economy -- they served as soft constraints and general 

parameters (orientiry), not rigid mechanisms of control. 

A more significant limitation on the hiring discretion of Departments was 

the difficulty of finding jurists who both approximated the profile of a 

people's judge and were willing to join the judiciary. The Ministry of Justice 

and its Departments sometimes had a hard time finding anyone at all to staff 

the lower courts. The annual receit on paper of an allotment of jurists from 

Gosplan and the State Committee on Education was insufficient to ensure 

their actual employment. The allotment amounted to little more than an 

upper limit, or quota, of jurists that Departments could hire and expect 

funding for. Departments still had to find the bodies to match the "units" 

(edinitsy) of jurists the Ministry was alloted. This was not an easy task. 

Departments received little logistical assistance from the central Ministry in 

finding cadres for the courts and they had few resources with which to attract 

jurists from neighboring regions to work in their courts or even to convince 

local jurists to serve on the bench. In 1985, only 82 percent of the jurist 

positions alloted to the Ministry of Justice were actually "secured" 

(zakreplenv) -- that is, filled -- by the local Departments.& The process of first 

finding and then "securing" judges was sufficiently difficult for it to earn the 

ironic designation "recruitment" (verbovka), a word usually used to describe 

the delicate business of turning a foreign citizen into a spy against his home 

state.87 

86 Minutes, August 6,1985 meeting of the Collegium of the RSFSR Ministry of Justice. 
87 Interviews, Senior Consultant for Cadres, Novosibirsk Regional Department of Justice, May 
14,1991, Deputy Director, Osmk Regional Department of Justice, May 27,1991. 



The difficulty of finding and securing judges sometimes forced Departments 

to renege on their election promises. In the Spring of 1982, for example, the 

Novosibirsk Department of Justice pledged to abide by the obkorn's request to 

"maintain on the whole" the statistical profile of the judiciary elected in 

1976.88 The returns from the elections, however, reveal that the proportion 

of "non-party judges" almost doubled (from a planned rate of 6.1 percent to 

11.1 percent), and the share of female judges rose from 32.7 to 51.2 percent.89 

The fact that there were significant differences between the pre-election 

pledges of Departments and the actual results in most regions in 1982 suggests 

that the shortage of available jurists and willing candidates placed real 

constraints on their hiring practices?() 

Another factor which had an impact on Departments' hiring decisions was 

a seemingly necessary collaboration between Departments and the chairmen 

of people's courts in finding future judges. In searching for judicial 

candidates, the chairmen of the people's courts were the Departments' 

natural ally. Like all legal practicioners, chairmen of courts had their ears to 

the ground. They knew which of their clerical staff had the inclination and 

capacity to become judges. Together with the Department, chairmen could 

convince secretaries or even bailiffs to attend night school or take 

correspondence courses in order to earn a degree and eventually join the 

PANO, f. 4, op. 90, d. 17,l. 110. 
89 "Non-party judges1* referred to  those judges without formal membership in any party. In 
1982,86.6 percent of judges in Novosibirsk were full members of the CPSU; 2 3  percent were 
candidate members. These figures were given to me in April 1991 by the Head of the 
Department of justice of the Novosibirsk oblispolkorn 
90 In 1982, the USSR Ministry of Justice ilffimid a target figure of 33 percent for the proportion 
of women of all judges to be elected. The actual result was much higher: 40 percent of the judges 
elected in 1982 in the RSFSR were women. TsCAOR, f. 9495 op. 8, d. 1852,I. 4; and d. 1853,l. 23- 
24. 



judicial corps.91 According to the testimony of many district court chairmen, 

Departments relied heavily on their assistance in the process of hiring first- 

time judges. Some chairmen suggested that Departments processed any 

names they put forward.92 

Departments may not have been as deferential or solicitous of the 

chairmen as the latter suggested, but Departments undoubtedly had occasion 

to consult them in the process of hiring first-time judges. Departments had at 

least two very good reasons to turn to the chairmen for their assistance and 

advice. First, many judges came to the bench with little or no prior 

experience in court. Most judicial training took place on the job and 

involved close contact with the chairman of the court? Personal 

compatibility between judge and chairman was thus an important ingredient 

in the success of the training and socialization of future judges. Second, the 

people's court chairman was indispensible in the management of the judicial 

corps. Many tasks which were formally the responsibility of the Departments 

in practice fell to the chairman. In addition to their work as mentors 

(nastavniki) of young judges, for example, chairmen hired and supervised 

their court's bailiffs (sudebnve ispolni tely), clerical staff (kansteliars kie 

rabotniki), and stenograhpers (sekretari sudebnvkh zasedanii). Departments 

also sometimes saddled chairmen with the resolution of new judge's housing 

91 In 1976, five percent of new judges came from the ranks of bailiffs and stenographers. 
TsGAOR, f. 9492, op. 8, d. 1504,l. 20-22. 
92 For both the USSR and RSFSR Ministry of Justice, excessive deference to the 
recommendations of the chairmen of people's courts, and superficial examination of the 
character of judicial candidates, was the explanation given for the high number of judges hired 
by Departments which subsequently had to be discarded. See, for example, the minutes of the 
May 29,1984 meeting of the Collegium of the RSFSR Ministry of Justice, p. 25, and TsGAOR, f. 
9492, op. 8, d. 1923,l. 13. 
93 Judges who underwent preelection training (stazhirovka) usually did so in the court of their 
future employment. 



problems and held chairmen accountable for the state of the buildings in 

which they worked? Understandably, chairmen with the organizational and 

diplomatic skills to take on and cope with such responsibilites were hard to 

find. Evidently, they were also difficult to replace. Departments infrequently 

moved or replaced chairmen who successfully managed their courts. In 1982, 

for example, despite the injunction against hiring judges for more than three 

terms and an instruction against reelecting judges of pension age, 

Departments recommended for reelection half of all chairmen of pension age 

in the RSFSR.95 Chairmen may not have been equal partners in personnel 

matters, but in failing to consult chairmen in hiring judges and making 

appointments, Departments ran the risk of alienating their closest a l l ~ . ~ 6  

Making Sense of Personal Dependence. 

Soviet judges appear to have been personally dependent in precisely the 

ways thought to compromise their ability to administer justice without fear 

or prejudice. Becoming a judge required pledges of loyalty to the populace 

and Ministry of Justice as well as the benediction of the Party. While serving 

at their posts, judges were not secure from administrative removal or 

electoral recall. The method of compensating judges and the sources of their 

financial welfare kept judges in the physical orbit of the Ministry of justice, 

their principal employer. And exiting the corps, even on respectable grounds, 

risked embittering the powers that be. Nevertheless, understanding how 

94 See the minutes o f  the March 5,1985 and March 13,1986 meetings of the collegium of the 
RSFSR Ministry of Justice. 
5 TsGAOR, f. 9492. op. 8, d. 1852.1.5-7 
% In 1981, RSFSR Supreme Court did not consult the NFSR Ministry o f  Justice before presenting 
its own list of judges to the Presidium of the Supreme Soviet to be elected the following summer. 
TsGAOR, f. 9492, op. 8, d. 1708,l. 4. (March 1981). 



judges were hired, Bred, and reimbursed does not by itself tell us how, or 

whether, judges' personal dependence influenced their conduct in the 

courtroom. In order to assess the impact of judicial dependence on judges' 

behavior, we need to know about the kind of pressures they were subjected to 

in the excercise of their official duties. 

Collective (Institutional) Dependence. 

Most scholars agree that in order for a judiciary to be truly independent, it 

must also be independent collectively. For Shetreet, one of the principle 

authors of this thesis, "collective independence" of the judiciary means two 

things: first, that the judiciary has social and governmental status "as a 

branch" or an independent institution, and second, that the judiciary is 

closely involved in the administration of the affairs of the courts. He suggests 

further that the degree of administrative autonomy of the judiciary may 

serve as the "measuring stick" of the collective independence of the 

judiciary? 

In the West, judicial administration is understood to include, among other 

things, the formation of budgets for the courts, the maintenance of court 

buildings, the supervision of administrative personnel, and the management 

and distribution of case-loads. Few judiciaries in the modern world have 

exclusive control over the administration of such affairs. Most countries 

have developed systems for the shared administration of the courts by both 

executive and judicial branches. Nevertheless, most comparative legal 

scholars believe that without some degree of control over judicial 

- - 

97 Shetreet, 395-399; 590; 644. 



administration, judges will be exposed to "bureaucratic pressures" and other 

"threats to the independent and impartial administration of justice."98 

The Soviet judiciary did not have administrative autonomy. The 

Supreme Court of the RSFSR, for example, received and managed its own 

budget, but it did not actively participate in its determination. The budget for 

all lower courts within the Russian Federation (eg. district, city, regional, 

territory, and autonomous republic) was determined centrally by the Ministry 

of Justice in conjunction with the Ministry of Finance. Each regional 

department was allocated funds to cover the salaries of all judicial and 

technical personnel in the region as well as the upkeep of equipment and the 

acquisition of buildings and building materials. The small amount of money 

indicated in line items such as "capital reconstruction" meant that regional 

departments were obliged to solicit local governments for supplementary 

funding in order to ensure the proper maintenance, timely repair, and new 

construction of judicial property? The size and contents of the judicial purse 

in the USSR were thus determined without even consulting the judiciary 

and expenditures on courts in the locales were controlled by the regional 

departments of justice alone. 

The Soviet concept of judicial independence did not embrace the courts as 

a collectivity nor as a distinct institution. As expressed in official documents 

and legislation, judicial independence in the Soviet Union applied only to 

individual judges and extended only to the sphere of their activity directly 

98 Shetreet, 406. See also, Russell Wheeler, Judicial Administration and its Relationship to 
Judicial Independence (Williamsburg, VA, 1988), and Shaun Goldfinch, "Judicial Independence 
and the Administration of Courts in New Zealand," Political Science, 45, 2, (December 1993). 
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related to adjudication. For example, according to the first post-Stalin 

Fundamentals of Legislation on Court Organization and Fundamentals of 

Criminal Proceedings passed in 1959, judges were proclaimed independent 

and accountable only to the law "in the course of adjudication" (m 
osushchestvlenie ~ravosudiia).'o* It was only with the adoption of new 

legislation on the Fundamentals of Court Organization in 1980 that the 

qualification "in the course of adjudication" was deleted.10' Nevertheless, 

Soviet legal scholars continued to affirm that independence referred to 

judges, not courts.'02 As I show below, everything Soviet judges did that was 

not directly related to decision-making and trying cases was not protected by 

the clause on independence. 

Certainly the administrative self-govemment of the judiciary was 

unthinkable under this parsimonious and personalized conception of judicial 

independence. Indeed, it would appear that a theory of the separation of 

powers is a pre-condition for the development of judicial control over, let 

alone participation in the management of, judicial administration.1°3 In a 

loo O s n q  zakonodatel'stvn o srrdoustroistve Soiura SSSR, siorrznykjlz i avtonomnyklr 
respublik, article 9 , O s n q  ugoiovnogo srrdoproizvodstva Soiirzu SSSR i soiuznyklz respublik, 
article 10, Vedomosti Verkhovnoeo soveta SSSR, no. 1, 1959, January 1, item 933. 
lol V. M. Savitskii, ed., ~onsti tuisionrye osnovy ~ravosudiia v SSSR (Moscow, 1981), 223-5. 
1°2 Compare R. D. Rakhunov, "O iuridicheskikh garantiiakh nezavisirnosti sudei v sovetskom 
ugolovnom protsesse," Sovetskoe nosudarstvo i vravo, no. 4,1968 and N. V. Radutnaia, 
'Nezavisimost' sudei - konst i tu ts io~yi  printsip sotsidisticheskogo pravosudiia," Sovetskoe 
gosudarstvo i Dravo, no. 3,1979. The lexical preference given to the word nezavisirnost' - the 
weaker of two Russian words for "independence" - in such formulations and its persistent 
pairing with the noun "judge," underscored the limited scope of judicial independence in the 
USSR. The expression "independence of courts" (samostoiatel'nost' sudov), by contrast, 
a eared rarely in academic journals even after 1977. 
lgf Russell, 89, refers to judicial independence as a ''corollary" of the separation of powers. In 
parliamentary democracies, such as Canada, England, Australia, and New Zealand, the 
executive tends to have greater authority in matters of court administration than does the 
judiaary. In democracies, by contrast, the executive branch has tended to play a 
more limited role in matters of judicial administration. See, for example, Shaun Goldfinch, 
''Judicial Independence and the Administration of the Courts in New Zealand," Political 
Science, 45,2 (December 1993) and Perry S. Miliar and Carl Baar, Judicial Administration in 



country which rejected the theory of the separation of powers, the Soviet 

judiciary could not and did not play a significant role in the administration of 

the affairs of the courts. 

The Soviet judiciary lacked "collective independence" in a much more 

fundamental sense, however. Courts were not conceived as an institution 

which stood apart from politics or the Soviet state. Krylenko, the first Soviet 

Minister of Justice, proclaimed somewhat defiantly in 1938 that "we preach 

the complete dependence of judges on state policy, as its couriers" (kak ee 

nositeli)?4 Post-Stalinist writing on courts did not modify greatly this 

doctrine. In the 1960s, Strogovich's treatise on Soviet legality claimed that the 

Soviet court was still "an active conductor (activnvi provodnik) of the policy 

of the Soviet state."lo5 Even after the adoption of the Constitution in 1977, 

Soviet legal scholars specifically rejected the idea that the judiciary could be 

"independent from the state."l06 Court organization law was treated as a 

branch of state law, and the administration of justice was expressly "state 

activity," despite the fact that most of it took place in the "people's courts." 

The statist conceptualization of Soviet courts and slender notion of judicial 

independence had profound practical implications. As part of the machinery 

of the Soviet state, courts were subject to the "organizational guidance" of the 

CPSU, the constitutionally-coddled "nucleus" of public life in the USSR. 

The formulation "organizational guidance" was quite vague. Read in 

Canada (Montreal. 1981); and Jeffrey Jackson, "Judicial Independence, Adequate Court Funding. 
and Inherent Powers," Maryland Law Review 52,1992. 
104 Quoted in Savitskii, ed., op. tit., 223. 
105 See his Pravovye garantii aakonnosti v SSSR (Moscow, 1962). 173. 

Radutnaia, 50; G. P. Baturov, Organizatsiia sudebnoi deiatel'nosti (Moscow, 1977), 45; se 
also A.I. Sukharev, Nash narodnvi sud (Moscow 1986), 44. 



conjunction with the purely procedural notion of judicial independence, 

"organizational guidance" appeared somewhat limitless. Nevertheless, it was 

not the CPSU's intention to give local party organizations unlimited 

authority to shape the course of justice. Lower party organizations and local 

leaders were reminded by the CPSU to abide by the prohibition against 

dictating verdicts or otherwise interfering directly in the disposition of 

individual cases. The local party organizations were told to exercise their 

authority circumspectly. They were to limit themselves to conveying to 

courts the correct "political direction" Qoliticheskaia napravlennost') for 

their activityW 

How did the Party in fact "guide" the work of the courts? What kinds of 

pressures were courts exposed to as a result of their collective dependence? 

The conventional wisdom in Sovietology is that in both its central and local 

incarnations, the Party exercised its prerogative broadly and interfered in the 

matters of courts freely. While there is some disagreement among scholars as 

to the frequency of direct interventions and recourse to "telephone law" 

(telefonnoe ~ r a v o )  -- the practice of conveying to judges by phone the desired 

outcomes of trials -- little doubt has been expressed that the Party closely 

controlled the work of the courts.lo8 According to Sharlet, for example, there 

was a "fusion of Party organizational supervision over and political 

interference in the administration of justice." Ginsburgs suggested that the 

normal operation of the courts was impeded by a "bear-hug of systematic 

lo7 See the doctorai dissertation "Problemy organizatsii mkovodstva sudebnoi deiatel'nosti v 
SSSR, " by V. P. Kashepov, written under the auspices of the All-Union Institute for the Study 
of Soviet Legislation, Moscow, 1985, esp. p. 47. 
lo* For example, Solomon, 1992, op. dt. argues that the incidence of direct intervention in 
speafic cases has been exaggerated by previous scholars. See also I. L. Petrukhin, "Pravosudie i 
zakomnost'," Sovetskoe ~osudarstvo i pravo, no. 9,1987. 



Party supervision of the judicial record." The impression that the Soviet 

judiciary could not breath freely is sustained in more recent studies as well. 

As Hendley put it, the courts suffocated under the "stranglehold" of the 

Party .lo9 

The empirical basis for these claims is unfortunately not very broad. Much 

of the evidence for these characterizations of party supervision is 

unattributed and comes from the recollections and reminiscences of emigre 

jurists. Understandably, there has been little documentation of the practice of 

"telephone law." Reliable information about the work of the Party's central 

apparatus -- the Central Committee Secretariat and Department of 

Administrative Organs -- in the supervision of the courts is unavailable even 

todayY0 However, it is possible to paint a portrait of the work of party 

organizations at the local level. On the basis of interviews with former Party 

officials and research in the Party Archive of Novosibirsk Oblast, I develop 

below a picture of party guidance of the work of the people's courts. 

Before I proceed, a loose distinction might be drawn between two kinds of 

"organizational guidance" -- supervision of the judiciary's execution of its 

official duties on the one hand, and mobilization of the work of courts toward 

the implementation of central and local Party decrees on the other. The 

former pertained to the monitoring of courts' application of procedural and 

substantive law, whereas the latter pertained to the imposition of 

log See, Sharlet, 1979,358; Ginsburgs, 1985,303; Hendley, 1993,270. 
Il0 At the former Central Party Archive (TsPA), now called the Centre for the Safekeeping of 
Contemporary Documentation, or by its Russian acronym, TsKhSD, access to the materials of 
the Central Committee's Department of Administrative Organs is presently restricted to the 
years prior to 1%1. Information about the work of the Central Committee Secretariat is 
confined to the rather spartan "minutes" (urotokoly) of meetings which took place before 1981. 



supplementary obligations on judges and courts by the Party in its capaaty as 

the polity's moral compass. The distinction is not always clear, but on the 

whole, different methods were employed to achieve the different objectives 

of supervision and mobilization. I therefore discuss them in sequence. 

Organizational Guidance in Novosibirsk, I: Supervision. The Role of the CPSU. 

Documents from the Novosibirsk Party arcluve suggest that the day-to-day 

supervision of court work was not a high priority for the obkom. Rarely were 

the affairs ot the judiciary in Novosibirsk singled out for obkom biuro 

consideration. The biuro appears to have met at least two to three times a 

month, each year addressing a total of more than one hundred questions. In 

both 1983 and 1984, only three of the items on the biuro's agenda for the year 

were prepared by the Department in whose sphere fell the supervision of 

courts (the Department of Administrative Organs, OAO). Moreover, the 

three questions the OAO prepared for the biuro in 1983 concerned general 

matters of law and order: first, the prosecution and prevention of crimes 

such as theft of socialist property, bribery and speculation; second, the work of 

law enforcement agencies in fighting alcoholism; and third, the creation of a 

party organization within the region's "organs of internal affairs" (i.e. police). 

At issue in the first two cases was the failure to implement faithfully an old 

campaign against a specific social evil and legal offense. The performance of 

all law-enforcement institutions came under scrutiny at these meetings, with 

each institution represented, and defended, in person by their directors -- eg. 

the Procurator of the Oblast, the Chiefs of the Regional Police and KGB, and 

the Chairman of the Oblast Court. Only in election years were exclusively 



judicial matters the subject of an obkom biuro resolution; never were 

questions of the courts the sole item on the biuro's agenda.111 

The obkom biuro simply did not have the time to manage the affairs of the 

judiciary. It was preoccupied with the economy and the "speedy" 

(ooerativnoe) resolution of problems impeding the economic performance of 

the region. The obkom's decrees on improving the quality of economic 

production were both more lengthy and detailed than the resolutions it 

passed about crime or the quality of justice. Moreover, the remedies 

recommended by the obkom biuro for shortcomings in such areas as rabbit- 

fanning and the storage of potatoes were to the point and conveyed a sense of 

urgency. The measures it recommended law enforcement agencies 

undertake, by contrast, were ponderous and formulaic. By default as well as 

by design, the obkom biuro left the routine supervision of the administration 

of justice to the Department of Administrative Organs (OAO).Ilz 

The OAO aspired to comprehensive supervision of the courts. It received 

a constant flow of information from each of the law-enforcement agencies of 

the region. The Oblast Court, for example, sent reports to the OAO as often as 

111 PANO, f. 4, op. 93, d. 149,l. 1-9; op. 96, d. lll, 1-1-14. The composition of the obkom and its 
biuro may have had an impact on its focus. In 1978, the biuro had eleven full and three 
candidate members. The heads of the Procuracy, WD, and KGB were full members of the 
obkom, but not members of the bium. From 1975 to '1978, Gamonov, the head of the obkom OAO, 
the Department responsible for the supervision of the institutions of law-enforcement, was only 
a candidate member of the obkom. Late in 1978, Gamonov was replaced by Garashchuk, who 
was a full member of the obkorn. 
112 Questions of law and order were sometimes discussed at the obkom secretariat, but the 
secretariat in Novosibirsk appeared to have primarily a distributive, not deliberative, 
function. For corroboration of such an impression, see the report on the work of the secretariat of 
the lrkutsk obkorn in RTsKhIDNI, f. 17, op. 154, d. 423,l. 31-32. The same cannot be said of the 
Secretariat of the Central Committee. Judging by the protocols of meetings of the Secretariat of 
the Central Committee in the 1970s, meetings at the secretariat were an important stage in 
policy formation. 



three times a month.ll3 Such reports covered all facets of their work and 

were very detailed. For example, on February 1,1985, the Oblast Court 

summarized for the OAO regional judicial practice on homicide and serious 

bodily harm (articles 103 and 108 of the RSFSR Criminal Code) for the first 

nine months of 1984. There had been 153 cases of premeditated murder, for 

which 162 people had been convicted. There were 594 cases of bodily harm, 

with 716 convictions. It added that a slightly smaller number had been 

prosecuted and convicted for the same crimes in the previous year. The 

following week, on February 11, the Court sent the OAO a report on the 

incidence of violations of housing legislation. It revealed that of 2600 

housing cases a year, 900 involved evictions (vyselenie). The number of such 

cases was rising each year, although the people's courts satisfied less than half 

of all eviction requests. High among the reasons for declining such requests, 

it claimed, were their "hasty preparation" and "groundlessness," both of 

which stemmed from "the formal treatment and insufficient knowledge of 

the rights and interests of citizens on the part of certain government officials. 

which sometimes leads to the eviction of citizens from condemned 

buildings." Two weeks later, the Oblast Court informed the OAO about the 

incidence of violations of labor legislation. I t  summarized the case law on 

appeals against wrongful termination of employment, one third of which 

were satisfied.114 

Some of these reports appear to have been specially commisioned by the 

OAO in preparation for an obkom biuro brief. A number were dutifully read, 

with question marks and commentary placed in the margins. Most reports 

113 No reports were submitted to the OAO directly by people's courts. 
PANO, f. 4, op. 99, d. 229,l. 40-52. 



however, were copies of those the Oblast Court had already submitted to its 

vertical superiors, the RSFSR Supreme Court, in preparation for plenary 

sessions, or duplicates of "generalizations" (obobsheniia) of case law the 

Oblast Court had conducted together with the Regional Department of Justice 

for the latter's vertical superior, the RSFSR Ministry of Justice. These reports 

appear to have been simply filed away by subject, with only the titles 

underlined. 

The OAO also prepared quarterly and annual analyses of the work of the 

Department of Justice and Oblast Court. These were written by the OAO 

instructor responsible for the affairs of all oblast-level law-enforcement 

agencies. The analyses were titled "information -- on the shortcomings of 

work of the judicial organs of the region." Such "informations" were brief, 

usually lasting less than one page; annual reports rarely extended beyond 

three pages. The reports do not appear to have been the product of the 

instructor's independent investigation, but rather the distillation of accounts 

given by the supervised institutions themselves. The analyses consisted 

primarily of numbers and notes written in point form. The annual report for 

1985 went as follows: 

I. In the oblast court in 1985, of the total number of verdicts 
appealed, decisions in respect to nine persons were overturned 
(otmenenv), and changed (izmenenv) in respect to eight. 

Causes (prichinv): insufficient investigation of the circumstances 
in the case, violation of norms of criminal procedure. 

2. The allowable time Limits (sroki) for trying cases were violated by 
the oblast court in fifty-two cases (24.1%), practically every fourth case. 
3. The presidium of the oblast court in 1985 overturned 17 decisions 
of the civil division of the oblast court. 
4. 19 people's courts and fifty judges have unsatisfactory quality 
(kachestvo) of trying criminal cases. These courts include Chere- 
panovskii, Kargatskii, Vengerovskii, Novosibirskii, Dovolenskii. 



Causes: incompleteness of the judicial inquiry, incorrect 
evaluation of evidence, incommensurate punishments, 
violations of the WK (Code of Criminal Procedure) of the RSFSR. 

5. Last year in the people's courts decisions in respect to 115 persons 
were overturned, and changed in respect to 53 persons; in civil cases, 
232 decisions were overturned and changed. 

Causes: insufficient investigation of the circumstances of the case, 
incorrect application of the law. 

6. 8.2% of criminal cases and 10.4% of civil cases were tried by 
people's courts with violations of time limits. 
7. The people's courts do not conduct the work of supervising 
(rabota po proverke) the behavior of individuals with probationary 
custodial sentences and put under the correction and rehabilitation 
of Labor collectives. 

Signed, Il'inykh, Instructor of the department of administrative 
organs of the obkom of the CPSU, March 20, 1986. 

The instructor was clearly well-informed about the work of the judiciary and 

dismayed by certain aspects of courts' performance, but the lessons he drew 

were hardly creative. Most were simply succinct rewordings of appellate 

court decisions. In addition, both the enumeration of the shortcomings and 

the identification of their "causes" had been drafted earlier by the Oblast court 

In its supervision of the courts, the OAO appears to have focused primarily 

on the quality of their service. For example, at the only meeting of the Oblast 

OAO held in 1985 to discuss the affairs of the courts, the issue under review 

was the handling of "letters, complaints, and appeals of citizens" by the 

Department of Justice and Oblast Court. Most complaints were allegations of 

"red-tape" (volokita) in the courts -- delays and postponements in trials, 

leading to significant "losses of work-time." Some of the courts' 

administrative inefficiency had alarming consequences: almost twenty 

115 PANO. f. 4, op. 102. d. 146.1.43. 



percent of individuals given custodial sentences had to wait months in 

crowded jail cells and temporary isolation chambers (SIZO) before being sent 

to official prisons because the courts failed to deliver to the Police official 

documentation of their decisions. The premature archiving of a case in 

which the original conviction had been quashed on appeal meant that one 

man spent ten months "illegally" (nezakonno) in a psychiatric hospital. Such 

shortcomings evidently were of sufficient gravity to merit the presence at this 

meeting of most of the premier legal officials of the Novosibirsk regionY6 

But at the conclusion of this enlarged meeting, the OAO passed only a laconic 

resolution requiring the Oblast Court and Department of Justice themselves 

to put such problems "under constant control" and eliminate them in the 

future. The OAO left it to the Court and the Department to "report back on 

measures taken" at an unspecified later dateY7 

The Novosibirsk city party committee (gorkom) biuro also does not appear 

to have been deeply involved in the daily supervision of the work of the 

courts. For example, of the ten questions prepared for the gorkom biuro in 

1981 by its own OAO, only one concerned a question of law and order .~~B At 

that meeting, the work of the Voluntary Peoples Patrol (DND) in maintaining 

public order came in for censure. Like its counterpart at the oblast level, the 

gorkom biuro was preoccupied with more pressing matters. Under its 

supervision fell the maintenance of essential city services, the quality of 

116 Present were not only the instructor, Il'inykh, the head of the OAO, Garashchuk, and the 
two main speakers - the head of the Department of Justice and Chairmen of the Court - but 
also he Regional Procurator, the Regional Chief of Police, the Deputy Chief of the Westem- 
Siberian Transport Procuracy, two district Chiefs of Police and the heads of their Political 
De artments, the Chairman of the Regional Bar, and the Chairman of the Special Court. B 11 PANO, f. 4, op. 99, d. 226,l. 29-32. 
118 In 1987, one of eight questions prepared for the gorkom biuro by its OAO concerned law and 
order; see PANO, f. 22, op. SO, d. 44,l. 2-6. 



public health, fire protection, the work of hospitals, and commercial and 

retail trade organizations."9 

The gorkorn OAO was larger than the oblast OAO. It had six instructors, 

two of whom worked almost exclusively on legal matters. But the subjects 

under its supervision unrelated to law required more intensive and 

personalized management. The task of monitoring court performance was 

pushed to the margins. The OAO's "work plans" for 1981 and 1987 illustrate 

just how peripheral the matters of the courts were. Only two of the nine 

meetings held by the Department in 1981, and none of the nine it held in 

1987, concerned the operation of the courts. In addition to the large 

"meetings" (zasedaniia) of the department, the OAO work plan also listed a 

number of "general activities" (obshchie meropriiatiia) for the year. Such 

"activities" were usually meetings within the institutions whose supervision 

was the responsibility of the Department. Of the thirty one activities 

scheduled for 1981, only one was directly related to law enforcement agencies; 

in 1987, only four of thirty six were. Finally, the gorkom OAO conducted 

"implementation checks" @roverka ispolneniia) -- that is, inquests into the 

fulfillment of previous Party decrees by the institutions under its 

supervision. Only two of the twenty items listed for "checking" in 1981 

concerned law and order; the number for 1987 was only slightly higher -- five 

of twenty. 

Effective and systematic guidance of the courts was beyond the means of 

the raikom as well. The raikom biuro rarely met to discuss questions of court 

performance, and when it did, the impact of its supervision was negligable. 

119 PANO, f.  22, op. 38, d. 63,L 1-10. 



In January 1983, for example, the Soviet district raikom reviewed the 

measures law enforcement agencies in its jurisdiction taken to "improve the 

reception of citizens" and the quality of their responses to the "letters and 

appeals" of workers. Lacking its own instructor for court affairs, the biuro had 

the secretary of the Primary Party Organization of the Court and Procuracy of 

the Soviet district compile a report on the number and disposition of such 

letters and appeals. The report was exhaustive and exposed a number of 

shortcomings. The procuracy, for example, had received seventy complaints 

about the behavior of its investigators as well as those of the police and was 

obliged to "rectify" (udovletvorit') ten of them. The shortcomings for which 

the people's court was upbraided were largely administrative, the principal 

one being poor execution of its own decisions: over 50 percent of successful 

plaintiffs were not actually receiving alimony payments. The court's other 

failing was that, despite the Party's request, it had failed to keep track of verbal 

appeals (obrashcheniia). The court chairman's explanation for this non- 

compliance was reproduced by the secretary and dubbed "formalistic": since 

there was no requirement to record such appeals in its "operation manual" 

(instruktsiia PO delo~roizvodstvu), the court did not do so. In this matter, the 

raikom biuro evidently conceded to the court's own administrative agenda. 

I t  resolved to "call to the attention" of the chairman the "necessity" of giving 

citizens "more qualified explanations of their constitutional rights and 

obligations" and the desirability of "more complete responses" to citizen's 

legal queries. But it did not specifically order the court to heed its previous 

command.120 

- - - - - -- - - - - - - - 

12* PANO, t. 269, op. 26, d. 9, 1. 1-10. 



Making Sense of Party Supervision. 

The systematic supervision of the courts by the Party organizations in the 

Novosibirsk oblast was simply beyond their means. The obkom OAO had 

only one jurist on its staff, and thus a limited capacity-to monitor the courts. 

The efficacy of its supervision may have been inversely proportionate to its 

scope. The gorkom OAO was preoccupied with more mundane problems, 

such as maintaining essential city services. Neither department of 

administrative organs routinely placed matters of the courts on the agenda of 

the party biuro. Of necessity, much of the Party's supervision was conducted 

through the Department of Justice and the Oblast Court. And as the example 

of the efforts of the Soviet district raikom discussed above indicates, courts 

were loathe to act on administrative matters without direct orders from their 

ministerial or curial minders. 

Judicial Administration and the Ministry of Justice. 

Part of the reason the Party could be relatively complacent about the day-to- 

day supervision of the work of the courts was because most of the 

adminstration of the affairs of the courts was conducted by the Ministry of 

Justice. Unlike the CPSU, whose prerogative to guide the work of the courts 

came from the Constitution, the Ministry of Justice had a statutory obligation 

to supervise the work of the courts. Its mandate was quite broad. According 

to the 1971 edict formally resurrecting the Ministry, it was responsible for the 

"condition of the organization of the work of the judicial organs and other 

institutions of justice (uchrezhdeniia iustitsii) under the jurisdiction of the 

Ministry (such as the Bar and Notary) for reinforcing legal order @ 



ukre~leniiu ~ravo~oriadka)."l2l The Ministry's enabling statute 

Qolozhenie), passed one year later, formulated its objectives in similarly 

broad terms. Among the goals of the Ministry were: 

the universal reinforcement of socialist legality, the defense of the 
rights and legal interests of state, cooperative and social 
organizations and citizens; the improvement, in conjunction with 
other state agencies, of the work of fighting crime and the 
elimination of its causes and the conditions facilitating the 
commission of criminal acts and other infringements of the law.122 

With respect to the courts in particular, the Ministry's authority was quite 

encompassing. The Ministry was responsible for the "organizational 

guidance of the courts, raising the level of this work, and rendering its utmost 

assistance in the realization of the goals of justice and the tasks of the court 

(vsemernoe sodeistvie osushestvleniiu tselei pravosudiia i zadach sudov) 

while strictly observing the principle of the independence of judges and their 

accountability only to the law." This was a fine line to tread. In the West, 

conferring on the executive any role in the administration of the affairs of the 

judiciary arouses concern about the possibility for transgressing the boundary 

between between administration and adjudication. Here, the formulation of 

the Ministry of Justice's role made that border almost invisible. Soviet 

scholars even sometimes failed to see the boundary between the actual 

administration of justice and the assistance given to the courts in the 

realization of that activity. A treatise on organizational guidance omitted the 

lexical buffer, rendering the role of the Ministry as "assisting the 

I21 See the enabling decree, Vedomosti SSSR, 1971r no. 33, art. 332. "Institutions of justice" 
referred to the Bar, Notary, ZAGS. and the institutes of forensic science and psychiatry. The 
Ministry aIso ran a scientific institute which prepared legislation for these institutions. 
122 See Sbornik postanovlenii SSSR, 1972 no. 6,  art. 32. The mandate of the Ministry of justice 
of the RSFSR was identical. See Sovetskaia iustitsiia, no, 16. 1972, pp. 3-6. 



administration of justice" (sodeistvie otpravleniiu pravosudiia).l~ Clearly, 

Soviet legal thought did not perceive a necessary conflict between 

"organizational guidance" and the independent administration of justice. 

What did "organizational guidance" mean in practice, and how did the 

Ministry "assist" in the realization of the goals of justice? According to the 

enabling statute, "organizational guidance" meant many things. First and 

foremost, it meant that the Ministry was to handle all questions pertaining to 

judicial cadres -- including their selection, election, training, accounting 

(otchety), and even rewarding. Second, the Ministry was to "check" 

@roveriatl) the organization of the work of the judicial organs," "hear reports 

on these questions" from the chairmen of courts, "take measures toward its 

improvement," and "furnish the appropriate conditions for the conduct of 

justice" (osushchestvlenie ~ravosudiia).  Third, in the aims of improving the 

work of courts, the Ministry was to "study and generalize" case law and, in 

conjunction with the Supreme Court, use the results to facilitate the 

"removal of shortcomings in the work of the courts." Fourth, the Ministry 

was to "check" the organization of the work of courts in trying misdemeanors 

and take steps to improve it. Fifth, the Ministry was to maintain judicial 

statistics and use them for the improvement of the "organization and 

conduct (deiatel'nost') of the courts in the course of adjudication." Finally, 

the Ministry was to exercise "supervision" (kontrol') over the execution of 

judicial decisions.124 

- -- - - . - - - - - -  

123 See Kashepov, op. 6 t., 11. The Ministry of Justice sometimes used the word "control" 
(kontrol') as a short-hand for "organizational guidance." TsGAOR, f. 9492, op. 8, d. 1570, 1. 160. 
I24 See Alekseev, op. at., and Strogovich, Sudoustroistvo SSSR, 144. 



In short, organizational guidance meant that the Ministry supervised 

almost all administrative affairs of the courts. The Ministry was responsible 

for the quality of the buildings in whch courts were located, it monitored the 

distribution of court case loads, the use of lay assessors in trials, the execution 

of judicial decisions, the quality of the courts' reception of citizens, and it 

reviewed complaints against specific judges as well as against the general 

operation of courts. In addition, as we have seen, the Ministry orchestrated 

elections as well as supervised the judicial payroll. The Ministry of Justice 

was, in a word, the judiciary's central minder. 

Most of the time the Ministry did restrict its actions to basic administrative 

matters and made some effort to avoid trespassing on the procedural 

independence of judges. The subjects most frequently addressed at meetings 

of the RSFSR Ministry in 1984, for example, were judicial cadres and court 

delay. Moreover, in the instructions, letters and warnings sent to courts, the 

Ministry's advice was always formulated respectfully and carefully. For 

example, in a decree on measures to effect the more timely disposition of 

cases sent to both the heads of the Moscow city and oblast courts and 

departments of justice, the RSFSR Ministry of Justice resolved to "call to their 

attention" the necessity of improving their supervision of such work and 

"recommend" that the existing shortcomings be "removed" (ustranit1).125 

Other acts of guidance showed the Ministry treading a fine line. For example, 

in resolutions on court delays caused by the non-attendance of witnesses and 

defendents, the Ministry frequently counselled courts to "make greater use" 

of fines to effect their presence.126 While advice in these matters by itself 

lu TsGAOR, f. 8492, op. 8, d. 2061,l. 86-90. 
126 TsGAOR, f. 8492, op. 8, d. 2168,l. 247; see also the minutes of the July 23,1985 meeting of the 
Collegium of the RSFSR Ministry of Justice. 



seems at odds with the spirit of judicial independence, the form in whch  

such advice was given observed the letter of the law. 

The USSR Ministry of Justice did not so diligently observe the boundary 

between organization and procedure in the supervision of its own 

subordinate ministries. Sometimes, it specifically counselled lower agencies 

to interfere in procedural matters. In a review of the work of the Uzbek 

Ministry of Justice on "inculcating in its cadres a spirit of rigorous observance 

of socialist legality," the USSR Ministry of Justice requested that the 

subordinate Ministry take measures to reduce instances of "unjustifiably 

lenient" (neopravdanno sniskhoditel'nve) sentences in the Uzbek Supreme 

Court.127 On the basis of a review of the "organization of the work of the 

Supreme Court of the RSFSR," which focused primarily on the timeliness of 

the disposition of cases under its jurisdiction, the USSR Ministry chided the 

RSFSR Ministry of Justice for not taking sufficient measures to reduce 

"discrepancies" (razlichiia) in the sentencing practices of the regional 

courts.128 

One aspect of Ministerial guidance which illustrates well the tenuous line 

between administrative supervision and procedural interference was the 

periodic "check-ups" (proverki) of the "quality" (kachestvo) of individual 

judge's performance conducted by the regional Departments of Justice. Most 

of the time such reviews formed the basis for the Departments' decisions 

about whether or not to recommend judges for reelection, but sometimes 

such reviews were simply spot checks, conducted for the purpose of "giving 

12' TsGAOR, f. 8492, op. 8, d. 2063,1.15@160. 
128 TsGAOR, f. 8492, op. 8, d. 20821.210. Discrepancies were discovered on the basis of data on 
the appellate work of the RSFSR Supreme Court. 



help" (okazanie oomoshchi) to judges. Reviewers were to stick to the 

examination of a judge's performance in general, and to confine their 

reviews to strictly organizational aspects of adjudication. Soviet scholars 

were aware, however, that such demands were nearly impossible to fulfill. 

One of the leading authorities on the distinction between organization and 

procedure in the supervision of the work of the courts, conceded frankly that, 

between the study of case law (izuchenie praktiki) and the examination of 

specific cases Qroverka del), "the line was blurred" (razrnvta rrran')>29 In the 

course of reviewing performance, according to another scholar, "individual 

cases could not but fall under examination."'30 This tension was 

acknowledged freely, but not seen as a cause for concern. A textbook on court 

organization published in 1983 resolved this question without difficulty: 

In check-ups of the work of courts, the organs of justice do not limit 
themselves to questions of administration (delooroizvodtsvo), the 
execution of judicial decisions, prophylactics, etc. The internal 
unity of procedural and organizational activity presumes the 
possibility and necessity of studying the organization of courts' trials 
of cases. Considering that this activity is regulated by procedural 
legislation, it is impossible not to check the correctness of its 
application. Of course, if a reviewer discovers a mistake (oshibka) 
in the court's resolution of a specific case, he does not have the 
right to pass it (sic) by unnoticed.'31 

Reviewers for the Departments were thus obliged to hunt for mistakes in 

the application of procedural law. They did this with some success. For 

example, the 1981 pre-electoral review of the work of the Chairman of the 

129 Temushkin, 1978,130. 
130 Alekseev, 1974,80. See also Konstantin Fedorenko, "Rukovodstvo otdelov iustitsii 
deiatel'nostiu narodnykh sudov," Sovetskaia iustitsiia, 1973, no. 15, p. 10-1 1. Sirnkin, 1985, 
104, quotes the head of a regional department of justice who argued that "we don't doubt that 
our workers can examine specific cases." 
131 See Sudoustroistvo SSSR, op. ci t., 145-6. 



Iskitim city court in Novosibirsk region found her to have committed one 

defendent to trial without formally beginning criminal proceedings, a 

violation of article 109 of the Code of Criminal Procedure (UPK). 

Furthermore, when the defendent requested to have a lawyer present at trial, 

he was refused, a violation of article 43 of the UPK. Nor were reviewers 

squeemish about criticizing judges' discretion in the application of 

substantive law. "Mistakes" of judgement were recorded in some detail. For 

example, the same reviewer further reported that the Chairman of said court 

had found citizen B guilty of causing light bodily harm (article 112 of the 

RSFSR Criminal Code, or UK), but given him a custodial sentence on the 

basis of art 24, part 10, of the UK. B had evidently "struck an elderly and 

infirm woman with such force that she fell from her porch and broke her 

wrist." According to the consultant from the Department, "the court failed to 

take into consideration that, according to the forensic-psychatric report, B was 

a chronic alcoholic who required compulsory treatment. The court also failed 

to consider other concrete circumstances in the case," all of which led to an 

"incorrect juridicial evaluation of the criminal actions of the guilty parties." 

Every aspect of a judge's work came under scrutiny during these check-ups. 

In a review of the work of a people's court judge in Novosibirsk in 1986, for 

example, the judge was taken to task for "insufficiently frequently" writing 

articles in local newspapers about the cases he had tried. He was also 

criticized for "not achieving 100 percent stability" (utverzhdaemost') in his 

sentences and decisions. "Instability" meant that in cassation or upon review, 

appellate courts had either quashed some of his verdicts, reduced excessively 

harsh sentences, or overturned rulings and ordered retrials in order to obtain 

stiffer sentences. Other judges were rebuked on similar grounds. The 



chairman of a district people's court in the city of Novosibirsk, for example, 

was admonished for her stability ratings being three percent below the 

regional average. In practice, then, what the Ministry guided and reviewed 

was not just the organizational work of courts, but "judicial policy" 

(sudebnaia ~olitika) writ large.132 

The objective of both pre-electoral and episodic check-ups appears to have 

been to improve judicial performance. But apart from the threat not to 

recommend for reelection judges with poor numbers, Departments had few 

means at their disposal with which to achieve this objective. Its main levers 

of influence were exhortation and encouragement. For example, judges who 

had not made any mistakes and had attained perfect stability ratings could be 

rewarded financially for their "conscientious work" (dobrosovestnaia rabota). 

Judges with less than perfect service records, by contrast, could be deprived of 

such accolades and bonuses. Departments did have a number of 

administrative sticks, but they were small and unimposing. Judges with 

genuinely poor "quality" (ie. stability ratings below 90 percent) could be 

summoned to the Department of Justice and informally "discussed."'33 More 

formally, the Department could issue a "directive letter" (direktivnoe pis'mo) 

or an "instruction" (ukazanie).l34 More serious and quasi-judicial sanctions, 

such as disciplinary proceedings, could only be brought to bear against judges 

with the assistance of the courts. 

132 Alekseev, op. cit., 79. 
The Party had an equivalent sanction for its own workers; they could be "put under watch" 

astavlen na v ~ d  . For more on the use of moral sanctions in Soviet soaety, see Berman, 1963. 
-sternatic in the work of courts, the Ministry was rrnpuwried to make 
"representations" to the Supreme Court and request that it give courts "guiding explanations" 
about the proper application of the laws. 



The Ministry of Justice did not have independent authority to discipline 

judges. Departments had the authority only to initiate proceedings. In order 

to punish judges for disciplinary infractions, the Ministry and Departments 

had to cooperate with the courts.135 The actual Discipline Boards 

(distsiplinarnvie ko l l e~ i i )  were located within the regional court and 

comprised exclusively of judges. The composition of the boards was 

"confirmed" (utverzhden) by the oblispolkom on the basis of a joint 

recommendation by the Chairman of the Oblast Court and the Director of the 

Department of Justice. Two thirds of the members of Discipline Boards were 

members of appellate courts, with one third coming from the people's 

courts.136 And although 80 percent of all disciplinary proceedings were 

indeed initiated by the Directors of regional Departments of Justice, fully two- 

thirds of all disciplinary proceedings were begun on the strength of reversals 

of verdicts made by appellate courts. The information for the decisions both 

about whether to proceed against judges or punish them usually came from 

the courts. 

Formally, the only grounds for which judges could be disciplined were 

non-procedural. The 1976 Statute on the Disciplinary Liability of Judges listed 

these grounds as: first, "oversights" (u~ushcheniia) -- such as "carelessness" 

(nebrezhnost'), or, somewhat tautologically, "lack of discipline 

(nedistsiplinirova nnost'); second, "violations of state discipline" -- which 

meant truancy, or other unexplained absences; and third, "the commission of 

135 The Departments of Justice repeatedly lobbied their superiors for the right to discipline 
judges independently. TsGAOR, f. 9492, op. 8, d. 1505,i. 24-5. 

TsGAOR, f. 9492, op. 8, d. 1708,1.41. 



acts unbecoming of a judge."l37 In 1980 and 1981, according to the statistics 

compiled by the USSR Ministry of Justice, 92 percent of all proceedings 

stemmed from "oversights," four percent from violations of labor discipline, 

and three percent from indecent public behavior.138 Some infractions fell 

neatly into these categories. For example, a judge who got drunk with the 

prosecutor in the presence of the defendent at the railway station of a penal 

colony after a circuit session was disciplined, appropriately it seems, for 

unjudicious conduct. Other judges who had falsified documents to conceal 

the fact that they had exceeded trial time limits or otherwise engaged in 

"deceit and distortion of statistical reports" (obman i iskazhenie 

statotchetnosti) were also disciplined appropriately on grounds of violating 

labor discipline.139 But the category "oversights," and its rather vague 

grounds ("carelessness"), covered a lot of territory. As some of the examples 

below suggest, "oversights" were never purely organizational. 

In 1979, a people's court judge in Omsk received a "reprimand" 

(zamechanie) for a "crude violation of the norms of the Code of Criminal 

Procedure" during his trial of a child-support suit. The bill of particulars 

listed a number of "oversights" and indiscretions: 

I. The materials of the case reveal the presence of the countersuit of 
S., who contests the veracity of the registration of the second 
child. However, the court failed to review this suit and did not 
enter a judgement as to its merit. 
2. The case was tried in the absence of the defendant, who was not 
properly informed about the trial date and location ... 
3. In satisfying claimant's request for child support of 50 rubles a 

137 See Polmhenie o distsiplinarnoi otvrtstvennosti sudei sudm RSFSR, Vedomosti RSFSR, 
June 3,1976, no. 22, art. 771. Concrete "recommendations" for the application of the statute were 
issued in 1985. I discuss these in chapter four. 
138 TsGAOR, f. 9492, op. 8, d. 1708,l. 4142. 
139 For these examples, see the minutes of the meetings of the Collegium of the RSFSR 
Ministry of Justice, September 24,2985, and October 29,1985. 



month, the court did not consider the financial status of the 
defendent or claimant. 
4. The case was carelessly prepared (oformleno nebrezhno). 

AS this example clearly demonstrates, organizational "oversights" were not 

the only or even central concern of disciplinary hearings. At other times, the 

alleged oversights were of a strictly adjudicative nature. For example, there 

were many cases in which the Ministry or Department accused the trier of fact 

of having exercised poor discretion. Several judges were disciplined in 1984 

and 1985 precisely for their "negligent attention to the facts" (khalatnoe 

otnoshenie k faktam).lao At issue in these cases, moreover, were the 

consequences of judicial indiscretion. These "oversights" had led to wrongful 

convictions. Here, the statutory injunction against using its authority for 

purposes other than routing out organizational malpractice was 

circumvented by a deftly-worded indictment: these judges were guilty of 

"careiessness, precipitating reversal of verdict" (za do~ushchennuiu 

nebrezhnost', povlekshuiu otmenu prigovora).'41 

The number of judges disciplined appears to be quite high. In the early 

1970s, according to the former Deputy Director of the Department of Cadres in 

the USSR Ministry of Justice, an average of 250-300 judges were disciplined 

each year. These numbers grew to 430-450 per year by the end of the 1970~.1*~ 

By the late stages of the Brezhnev era, one out of every twenty-five Soviet 

judges was disciplined each year. 

laO See the minutes of the meetings of the Collegium of the RSFSR Ministry of Justice, January 
2,1984, and November 26,1985. 
141 At a May 14,1984 review of disaplinary proceedings for the year in the RSFSR, the 
Ministry of Justice recorded with some surprise that not one judge had been disciplined in that 
ear for "incorrect application of the law" (ne~ravilnoe ~rimenenie zakona). 

Y42 See Bukov, op. cit, and TsCAOR, f. 9492, ip. 8, d. 17&,1.42. 



Table 8. Judicial Discipline, USSR, 1970-1 980 

Source: TsGAOR, f. 9492, op. 8, d. 1708,l. 40-42. 

y e a m  

1970-1976 

The statistics for the RSFSR show a similarly high rate of disciplinary actions. 

Number of judges disciplined/ year 
I 

250 - 300 

Table 9. Judicial Discipline, RSFSR, 1980-1984 

Sources: TsGAOR, f- 9492, op. 8, d. 1569,l. 11; d. 1853,I. 23; d. 17l0,I. 22; d. 2115,l. 100. 

year 

1980 

The sentencing practices of disciplinary boards suggest that judges were 

often treated leniently. There were three kinds of sanctions applied to judges 

who were found guilty of disciplinary infractions. Judges could receive a 

"reprimand" (zamechanie), a "rebuke" (wgovor), or a "stern rebuke" (s t ro~i i  

vyeovor). All three were purely verbal penalties. Less than 20 percent of 

judges disciplined received the third, most stringent penalty, and less than 

three percent of penalized judges appealed their cases (fifty percent of whom 

Number of judges disciplined 

288 



were successful in getting their cases retried).l*3 In addition, the penalties 

applied often seem incommensurate with the offenses committed. In 1984, a 

judge who had become so drunk in public that he had to be hospitalized only 

got a standard "rebuke." Another judge who had falsified a sentence received 

the same penalty, which amounted to little more than a slap on the wrist.144 

A case from the Omsk region reveals the degree to which some 

punishments failed to fit the infraction. In 1980, the Chairman of the 

Sargatsk People's Court in the Omsk region was found to have stayed the 

execution of a 1977 judicial decision made in a neighboring court requiring 

the defendent (M), the director of the Liubin district automobile trade 

association (raiavto~otrebsoiuz), to return a car to the Sargatsk district 

automobile trade association. The Disciplinary Board found that fully one 

year after her decision to stay the execution of the Liubin court's ruling had 

been overturned by the Regional Court (in 1979), the Chairman had not taken 

any steps to effect the implementation of the higher court's ruling. At issue 

here was not simply a disagreement about the law. A "check-up" conducted 

by a consultant in the Omsk region's Department of Justice discovered that 

the Chairman herself had acquired a car from the defendant back in 1977. 

Neither the Department nor the Disciplinary Board were much disturbed by 

the Chairman's indiscretion. The Department concluded that there had been 

only an error of legal judgement: the consultant who conducted the 

Department's own investigation suggested that the relationship between 

- -  - 

143 TsGAOR, f. 9492, op. 8, d.  1708.1.4549. 
144 Russian publicists today sometimes refer to the sanction most commonly doled out within 
Party organizations n the Brezhnev era - "stem rebuke with a note made in the party card" -- 
as an example of the laughable leniency of thesde penalties. 



judge and defendent was not one of "mutual dependence" 

(vzaimozavisimost'). The Board evidently concurred. It ruled that: 

for the crude violation of socialist legality, exemplified by the failure 
to take measures and non-execution of the decision of the Liubin 
District People's Court from June 13, 1977 in the case of M, the 
people's judge L. ought to be brought to disciplinary responsibility 
as well as have the question of her remaining in the judicial corps 
raised. But, considering that comrade L. has acknowledged her 
mistake and has worked in the judicio-procuracy (sudebno- m) organs for a long time, has not previously violated 
socialist legality, and that no harmful consequences ensued from 
her actions, for this violation she should be sternly warned ( s t r o e  
u kaza t'). 

The Discipline Boards were not always so circumspect in their judgement 

or generous in the meting out of discipline. There are some indications that, 

on occasion, Disciplinary Boards held closed and arbitrary pr0ceedings.'4~ But 

appellate court judges, who comprised two-thirds of the membership of the 

Boards, had good reasons to be lenient. In addition to their primary roles as 

appellate court judges, members of regional courts were also the mentor 

(kurator, or alternately, nastavnik) of the judges of the districts from which 

their case load came. The performance of their role as mentor was rated 

primarily on the basis of the frequency with which they had to overturn the 

decisions of their "wards" (podopechniki). The need to overcome this 

conflict of interest had in fact furnished one of the strongest rationales for the 

145 See TsGAOR, t. 9492, op. 8, d. 1708,l. 49; for examples from an earlier period, see Decree no. 
7 of the RSFSR Supreme Court, April 1%8. 



resurrection of the Ministry in 1970.146 In the 1980s, however, Soviet scholars 

found strong evidence that the patterns of collusion had persisted.147 

There is evidence to suggest that in addition to meting out mild 

punishments, appellate courts took steps to protect judges from disciplinary 

prosecutions. In 1986, for example, a judge who had jailed three individuals 

for 24 days for an offense for which custodial penalties could not be applied 

and in the process of trying to conceal this fact forged the signature of a 

procurator on a document which bumped up the charge from misdemeanor 

to felony. The intervention of the RSFSR Ministry of Justice was required to 

charge the judge more formally with disciplinary offenses since his tutor in 

the appellate court had limited himself to a "conversation of a didactic 

character" (beseda nazidatel'nogo - kharaktera). There were also more 

convenient and quiet fora for resolving such problems. At meetings of the 

presidium of the regional court, for example, judges could be subject to "sharp 

criticism" without exposing publicly the shortcomings in the work of the 

people's courts.148 At other times, instead of initiating disciplinary 

proceedings on their own, appellate courts issued "private warnings" 

(chastnve ooredeleniia) to people's court judges. Like the Departments of 

Justice, Disciplinary Boards had a variety of remedies and informal sanctions 

less serious than discipline that they could apply.149 

- -- -- 

146 in support of this argument, many Soviet scholars cite data from a study of the "illegal 
influence" (nezakonnoe vliianie) of appeliate courts on  the behavior of trial court judges 
conducted in 1%9. See, for example, Temushkin, op. at., 132.; and Alekseev, op. cit., 82. 
147 Simkin, "Sovershenstvovanie za konodatel'stva, reguliruiushchego polnomochiia 
vyshestoiiashchikh sudov," in Sovershenstvovanie zakonodatel'stva o sudebnoi sisteme 
(Moscow 1985). I discuss this question in greater detail in the section on "internal dependence." 
148 For examples, see TsGAOR, f. 9492, op. 8, d. 2064,l. 189-199. 
149 TsGAOR, f. 9492, op. 8, d. 2792,ll. 159-60, and d. 2160,ll. 87-90. 



Departments were in an awkward position in matters of judicial discipline. 

First, they were somewhat dependent on the courts for the initial 

identification and classification of the infraction. The impetus to check-up on 

a judge came from the results of appellate court rulings. Second, 

Departments had good reasons to be discrete about disciplinary hearings and 

to advocate lenient punishments. The selection, training and hiring of all 

judges, after all, had been their primary responsibility and there was no need 

to draw surplus attention to their own indiscretion. The Departments' 

superiors believed that both of these factors conspired to yield an artificially 

low number of judges disciplined. The USSR Ministry knew well that not all 

judges who committed disciplinable offenses had proceedings initiated 

against them.150 It also charged that, instead of vigilantly investigating 

complaints against judges, local departments were involved in 

"protectionism" (protektsionizm)F The RSFSR Ministry also accused local 

Departments of "liberalism," and taking a "wait and see approach" 

(wzhvdatel'naia pozitsiia) in respect to the disciplinary boards.152 Indeed, 

one of the principal findings of the commission charged with rewriting the 

statute on Disciplinary Responsibility of Judges in 1985 was that the 

coordination between regional Departments of Justice and the Judicial 

Disciplinary Boards was "weak." Bukov, one of the principle researchers for 

the study, concluded that courts and Departments each took a "corporate 

approach" (kor orativnvi pod khod) to judicial discipline.lS3 

In 1984, the USSR Ministry of Justice made it policy to discipline all judges ''guilty" of 
having allowed wrongful convictions (neobosnovannve osuzhdeniia). Nevertheless, not all 
wrongful convictions led to disaplinary proceedings; see TsGAOR, f. 9492, op. 8, d. 2081 1.212. 
1% TsGAOR f. 9492, op. 8, d. 2159,l. 3-6. 
152 See the minutes of the meeting of the Collegium of the RSFSR Ministry of Justice, December 
23,1985, p. 14. 
lS3 Interview, April 23, 1992. 



There was a further reason for a light touch in matters of disciplining 

judges, one that may have fostered a kind of "corporatism" even between 

local Departments and the central Ministries. Disciplinary Board proceedings 

were public affairs, and the information that was uncovered and discussed at 

such hearings could be very unflattering to all agencies involved. The RSFSR 

Ministry of Justice was itself quite aware of the sensitivity of the information 

that came to light at disciplinary proceedings. A decree from 1985 which had 

resolved to bring "strict measures" against those judges whose negligence had 

precipitated wrongful convictions, and ordered local departments to give to 

such affairs "wide publicity" (shirokaia glasnost3 within the legal agencies, 

was paradoxically stamped "secret" and distributed selectively.154 

Making Sense of Ministerial "Guidance" 

Trespass on the adjudicatory independence of judges appears to have been 

a professional job hazard for the Ministry of Justice. The extent of the trespass 

may well have been directly proportionate to the scope of its mandate: simply 

by hlfi lling its statutory obligations, the Ministry appeared to infringe on 

judges' integrity if not independence. But there is reason to suspect that the 

quantity of Ministerial supervision did not so neatly translate into quality. A 

close reading of the documentary evidence of Ministerial and Departmental 

supervision leaves the impression that these infringements were neither 

intimidating nor efficacious. 

154 See the minutes of the meeting of the Collegium of the RSFSR Ministry of Justice, 
No=.rember 26,1985. 



Two considerations should guide our assessment of the quality of the 

Ministry of Justice's organizational guidance. First, supervision of the work 

of the judiciary by the Departments required close cooperation with the 

courts. Performance reviews, check-ups and disciplinary proceedings all 

display that guiding the work of the courts was a joint enterprise. 

Information needed to carry out such supervisory tasks came primarily from 

the courts. Often, reviews were conducted jointly by both the consultant and 

the judge's individual "mentor" (kurator) in the appellate court. Sometimes, 

particularly in cases of pre-electoral review, the reports were written for the 

Department by the kurator himself. Working together with the courts was 

also strongly encouraged by the Ministry of Justice. And since the object of 

most guidance was not the narrow, purely organizational aspects of judicial 

administration, but the substance of the law and practice of adjudication, 

collaborative supervision made eminent sense.ls5 

Another important consideration in the evaluation of Ministerial 

supervision is the personnel of the Departments themselves. Both the 

leaders and staff of Departments were culled primarily from the ranks of 

judges. Typically, the Directors of Departments had had many years of 

experience in a variety of legal institutions, and sometimes a short stint in the 

Party apparatus. But the careers of most Directors had been spent mainly in 

the courts; their last pre-appointment position was usually chairman of a 

people's court or deputy chairman of a regional court. Of the ten Directors of 

Regional Departments appointed in 1981, only three had no prior experience 

155 Baturov, op. a t ,  45, refers to the relationship between the Departments and Regional 
Courts as ane of "co-dependence" Jso~odchinennostl). 



as judges.ls6 Of the twenty-four Directors of Regional Departments of Justice 

and Ministers of Justice of Autonomous Republics appointed in 1984, eight 

(or one-third) had not worked previously in the courtsF7 Of the 15 

appointed in 1986, only one had no prior experience as a judge.158 In these 

same years, two thirds of the Deputy Chairmen of Departments and the Heads 

of Divisions (otdely) within Departments came from the ranks of people's 

judges or appellate courts.159 The consultants (konsul'tanty) in the 

Departments who conducted the active supervision of the work of the courts 

were typically former, or future, judges.160 

Two disparate inferences can be drawn from this information about the 

character of Department personnel and their collaboration with the courts. 

First, the prior professional experience of Department cadres can be presumed 

to have made supervision easier and more comprehensive. Expertise 

certainly would have facilitated trespass into adjudicative spheres in the 

evaluations they made and made the "assistance" thereby rendered more 

effective. On the other hand, the similarity in professional experience 

between judge and supervisor may have fostered empathy and respect. 

Collaboration with their colleagues in the task of supervision, moreover, may 

156 TsGAOR, f. 9492, op. 8, dd. 1638-1440. It is noteworthy that almost all Department 
Directors had received their law degrees from day-time faculties of law, not correspondence or 
evening courses. 
157 TsGAOR, f. 9493, op. 8, dd. 2062-2064. 
158 Unarchived personnel reports, USSR Ministry of Justice, November - December, 1986. 
159 TsGAOR, 1.9492, op. 8, d. 1371,l. 240. 

In an earlier era, consultants were called "inspectors" (revizory) and recruited solely from 
the ranks of experienced and elderly judges. In the 1980s however, some of the consultants were 
young and lacked independent experience in the courts. According to Ministerial reports, 
approximately 60 percent of consultants had no judicial experience. Many of these aspired to 
become judges themselves. One may surmise that such consultants h d  reason to be respectful of, 
if not deferential to, their future colleagues and chairmen. See the minutes of the meeting of 
the Collegium of the RSFSR Ministry of Justice, June 11,1985, and the report of the 
Administration of General Courts of the USSR Ministry of Justice, dated June 25, 1986. 



have made the situation ripe for collusion. Certainly the records of the 

RSFSR Ministry of Justice suggest that it was forced to wage a persistent battle 

against both collusion and indolence in the work of the Departments. I have 

already shown how disciplinary proceedings were imbued with caution and 

that the penalties lacked conviction. In the practice of rewarding and 

"encouraging" judges, too, Departments appear to have taken a cavalier 

approach: the Ministry of Justice often railed against the practices of 

indiscriminate "levelling" (uravnilovka) in Departments' use of its "bonus 

fund" (premial'nvi fond).'61 

Perhaps, though, this evaluation is best left to the Ministry of justice itself. 

The records of Ministry meetings in the 1980s convey a sense of frustration at 

the incompetence of the subordinate units in general and the ineffectiveness 

of the "assistance" of Departments in particular. The minutes of a meeting 

convened in 1981 at the Ministry of Justice of the USSR to discuss the work of 

organizational guidance for the year 1980 are illustrative. Reviewing its work 

by republic, Sukharev, the Deputy Minister, asked incredulously, "who's in 

charge of Lithauania? (kt0 vedet Litvu) How is it possible that over the last 

few years in this republic there have not been any by-elections to replace 

departed judges?" The work of the Ministry's principal wing, the Department 

of General Courts (upravlenie obshchikh sudov), was judged "timid." It had 

allowed the regional Departments of Justice to "completely disassociate 

themselves (ustranialis') from investigating complaints." Its work was also 

vastly overbureaucratized. The Deputy Minister implored its workers to 

"think before you write your reports." Its director, with somber and 

161 See the minutes of the meeting of the Collegium of the RSFSR Ministry of Justice, December 
23,1985, p. 30. 



understated self-criticism, was forced to concede that "we do not study with 

profundity what takes place on the ground."'62 Four years later, on the eve of 

perestroika, at an expanded meeeting of the Collegium of the RSFSR Ministry 

of Justice, Sukharev, now its Minister, could not report much improvement. 

The organizational guidance and "assistance" local Departments gave to the 

courts continued to be "episodic, and of an ineffective character."l63 

The day-to-day administration of justice by the people's courts may not 

have been subjected to the systematic scrutiny of Party organizations, but 

Soviet judges and the work of the courts were periodically mobilized to help 

achieve the Party's political objectives and social policies. In the early period 

of Soviet history, when the CPSU's priority was the physical survival of the 

state, judges were recruited for a number of essential tasks, including 

rendering assistance with the harvest.164 in later and more stable periods of 

Soviet history, and especially during the epoch of "mature socialism,'' judges 

were enlisted in the Party's fight against crime. In this section, I illustrate 

how such mobilizations took place and the pressures to which judges were 

thereby subjected. 

Before we consider concrete examples of mobilization it is important to 

note that courts were obliged by law to be active participants in the fight 

162 TsGAOR, L 9492, op. 8, d. 1529.1. 1-7. 
163 Minutes of the meetings of the Collegium of the RSFSR Ministry of Justice, March 20.1985. 

See the chapter on courts and collectivization in Solomon. Soviet Criminal lustice Under 
Stalin (Cambridge University Press, forthcoming). 



against crime in the USSR without the prodding of the CPSU. Article 2 of the 

RSFSR Code of Criminal Procedure affirmed that among the "tasks" (zadachi) 

of courts were "the speedy and complete uncovering of crimes, the exposure 

of criminals" and making sure that "every person who has committed a 

crime be given a just punishment." Courts were not the only organs to be 

assigned such tasks. The Code of Criminal Procedure applied to all legal 

agencies indiscriminately, and thus the police and procuracy were burdened 

by such legal demands and the political expectations they fostered as well. But 

the institutional levelling in the Code and the principle of collective liability 

for the attainment of these objectives left the courts exposed to many 

pressures.165 

Soviet judicial theory portrayed courts as playing an auxiliary, not primary, 

role in the fight against crime. The main way in which courts were to 

contribute to the fight against crime was by preventing criminal behavior. 

Article 2 of the RSFSR Law on Court Organization specifically identified "the 

prevention of crime and other infringements of the law" as one of the courts' 

principal tasks. The primary means by which courts were to prevent crime 

was through the education of the population. The people's courts were to 

"inculcate" (vos~itvvat ')  in the public an unabiding respect for the laws of the 

socialist state and foster a deep appreciation for the norms of communist 

morality.166 

165 Soviet legal scholars conceived of courts as one of the "larv-enforcement agencies" 
Qravookhrani tel'nve o anv). In both popular parlance and official discourse, courts were 
referred to as "organs for the struggle against crime." See, for example, L. Sirnkin, Sudv: o 
borbv s prestu~nost'iu (Moscow, f987). 

be&an, i%3, discussed at length the educational and parental role of law and courts in the 
USSR. His primary objective was to explain whv courts played such a role. The focus here, by 
contrast, is on how courts performed this role. 



Much of the "preventative-educational work  @reduoreditellno- 

vosvitateltnaia rabota) of Soviet judges took place in public settings. Judges 

held meetings with citizen groups and delivered lectures in schools in order 

to discuss the moral state of society. At such gatherings, judges reported some 

of the statistics on crime which, according to the Ministry of Justice, served as 

the society's "moral indices" (pokazateli nravstvennosti). These data, and the 

cases they recounted which served as particularly instructive examples of 

moral decay, were a source of both information and entertainment. Each 

judge in a people's court was also attached (zakreplen) to a number of 

enterprises and places of work within their district at which they served as 

"instructors" (kurator) of comrades courts as well as general moral "mentors" 

(nastavniki) of labor collectives. In addition, the people's judges also served 

on most commissions within the raiispolkom which worked to achieve the 

reintegration into society of convicts, the supervision of those on probation, 

and the reeducation of juvenile delinquents. In their capacity as moral 

plenipotentiary, judges worked closely with the vast network of primary and 

auxiliary policing agencies at the local level. 

The people's judges also taught lessons in the court room. According to 

Soviet penal philosophy, punishment had an expressly educative purpose. 

By handing out appropriate sentences, courts began the re-education of 

criminals. In addition, punishment reaffirmed the dominant values of the 

society at large and thereby helped prevent the commission of new crimes. 

Courts performed this "preventative-educational" role also by trying cases 

quickly. Shortening the time period between the commission of an illegal act 

and the onset of punishment was believed to strengthen the educational 

effect of trials. A third way courts could help prevent crime was by 



identifying the "causes and conditions facilitating the commission of crimes." 

On the basis of discoveries made during trials, judges were authorized to send 

"private warnings" Cchastnve o~redeleniia) to the heads of institutions or 

places of work at which the delinquency or crime had taken place. The 

recipients were obliged to respond, either by contesting the warning or by 

removing the offending conditions. Finally, courts contributed to the 

prevention of crime by conducting trials of socially significant crimes in 

"circuit sessions." The people's judges could hold court in almost any public 

setting -- housing projects, community centres, scientific institutes, jail cells. 

Keeping both trials and offenders visible to the public was seen as a way to 

sustain the population's vigilance in the project of preventing crime. 

The educational role of courts stemmed from the Party's long-term view 

on the fight against crime. The Party's objective was not simply the 

curtailment of crime, but its complete eradication.167 Crime had to be 

attacked at the root. And since it was believed that socio-economic relations 

furnished the real roots, or "causes and conditions," of crime, the only way to 

eliminate criminal phenomena was to raise the material well-being of Soviet 

society and consistently develop the cultural and educational levels of the 

population. Central Committee resolutions on the fight against crime 

consistently emphasized this dimension of the struggle, and regional party 

committees followed suit. In Novosibirsk, the obkom often chided factory 

directors for "not paying sufficient attention to the physical education 

167 Soviet legal scholars claimed that the CPSU had reconciled itself to the idea that crime 
would continue to afflict Soviet soaety "during socialism." This sanguine realization was 
contradicted however by the terminology used in CPSU decrees on crime, which expressed faith 
in the ability of local party organizations' to "eliminate" (izzhit') crime and ordered its 
"eradication" (iskorenenie). See lu. A. Voronin, 'XXV S'ezd KPSS i tendentsiia 
sotsiaiisticheskoi ugolovnoi politiki," in M. I. Kovalev, ed., Effektivnost' ueotovnoao vrava na 
sovremennom etape (Sverdlovsk, 1977). 



(fizkul'tura), sport and the esthetic education" of workers. It ordered directors 

to work with komsomol and tradeanion organizations to take measures to 

improve the "organization of leisure for the workers."l68 Identifying ways to 

reduce "theft of socialist property, bribery and speculation," the obkom 

commanded the oblast and city governments to "increase the production of 

items of popular consumption and arrange a more complete satisfying of the 

population with building materials and other goods in sharply short 

supply.'69 

Benevolent paternalism was a staple of local and central party decrees on 

crime, but it did not always bring about results. Crime, particularly illegal 

economic behavior, was a constant feature of Soviet society, and the 

incongruity between the Party's long term objectives and the current state of 

affairs provided the rationale for periodic mobilizations. In the language of 

Party decrees, the struggle with the crime did not always "comply with 

current demands." Mobilizations were the means by which the CPSU sought 

to keep the work of the courts in step with its ever changing and more 

modern demands. Below, I illustrate the pressures to which judges were 

subjected in the course of their conduct. 

Mobilizations in the regions took place usually in response to a campaign 

launched by the Central Committee of the Party in order to extinguish specific 

social evils and sometimes legal offenses. For example, in May, 1975, in 

accordance with the Central Committee's decree "on measures for 

strengthening the struggle against theft and squandering (razbazarivanie) of 

168 PANO, f. 4, op. 80, d.. 20, 1.130-135. 
169 PANO, f. 4, op. 93, d. 47,l. 10. 



socialist property," the Novosibirsk obkom conducted an extensive review on 

the status of the struggle in its own region. Its findings were alarming: the 

report attached to the biuro resolution depicted an epidemic of theft. At 

numerous factories, there were "big groups of plunderers (raskhititeli) that 

have been stealing for years." The few prosecutions which had taken place 

had only scratched the surface: behind every convicted thief and squanderer 

"stood a mountain of comrades in crime." The agencies assigned to fight this 

social evil were depicted as equally derelict. 'The organs of the procuracy, 

police, and courts," it claimed, had all "tolerated substantial 

(sushchestvennve) shortcomings in the work to safeguard socialist property." 

The list of these shortcomings was long: 

The investigation of cases of theft is often dragged on for long 
periods of time. Frequently the law's demands to identify all guilty 
parties -- those guilty of theft as well as those guilty of abetting theft 
- is ignored .... Instead of catching inveterate thieves, the staff of the 
OBKhSS (Departments for the Struggle with Theft of Socialist 
Property) spend time on cases which are insignificant and have no 
prospects at trial (ne imeiushchie sudebnoi perspektivv). 

Sometimes police investigators simply do not possess the 
professional skills necessary for the timely, deep, and complete 
exposure of those guilty of the reckless expenditure 
Cbezkhoziaistvennoe raskhodovanie) of state funds. For example, 
on the basis of an audit of the activity of the Kochenevslui Butter 
Factory completed in June, 1974, a criminal investigation was begun 
in July, but to this date has not been completed. The time limits for 
keeping in jail those who are guilty (sic) have expired, but we still 
don't know whether it was theft or bribery. (!) The main reason for 
such a drawn-out inquiry is that the investigator limited himself to 
examining only the scenario (versiia) advanced by the accused, and 
when the latter changed their testimony at trial, the amount of 
evidence that had been gathered was insufficient for passing a 
verdict. In this difficult situation, the presiding judge and the 
procurator supporting the accusation lost their heads (rasterialis'), 
failed to demonstrate the requisite talent and skill, and instead 
followed the path of least resistance and sent the case back for 
supplementary investigation. 



The higher courts and procuracy did not escape criticism, either. The quality 

of the procuracy's supervision of police investigations was judged "weak" 

and "on a low level." For its part, the oblast court was found guilty of 

reinforcing the "timidity" of the people's judges: it had failed to "orient them 

on a creative and enterprising (initsiativnvi) approach to investigating cases." 

The obkom was also exercised by the failure of lower party organizations to 

counteract these shortcomings: "not a single raikom," it reported, "heard a 

single report of a party organization about its work to safeguard socialist 

property." Finally, the report censured the directors and leaders 

(rukovoditelv) of enterprises and production associations at which much of 

the theft was occuring. It instructed the leaders of regional production 

organizations to analyze the situtation in each and every one of their 

subordinate factories and recommended to the obkom "raising the personal 

responsibility of directors for the state of legality and state discipline" at their 

enterprises. 170 

On the basis of this lengthy report, the obkom passed a resolution 

consisting of seven succinct points: first, it issued a general injunction to the 

region's "administrative organs" (admor~anv) -- i.e. police, procuracy, and 

courts: they were to cease treating the fight against theft as a "one-time 

campaign" and to begin the "steadfast implementation" (neuklonnoe 

ispolnenie) of this important Central Committee decree. Second, lower party 

organizations were instructed to "improve their educational work" with the 

workers at the factories. Third, the directors of enterprises were reminded of 

their "personal liability" before the Party for the discipline of the cadres at the 

factories under their guidance. Fourth, the city and district party committees 

170 PANO, f. 4, op. 80, d. 29,l. 2-8; d. 30,l. 22-25. 



were admonished to take steps to "eliminate the shortcomings" of the 

administrative organs in their jurisdictions. Fifth, the Oblast Chief of Police 

and Procurator were ordered to improve the work of their institutions in the 

"detection and uncovering" (presechenie i raskwtie) of crime. Sixth, the 

Oblast court was told to "increase supervision of the (lower) courts' 

observance of the laws in trying cases of theft." Finally, the Regional 

Department of Justice was enjoined to take measures to increase the 

"educative and preventative impact of trials in cases of theft." Among the 

means the obkom recommended were the "wide publicity" (shirokaia 

glasnost') of criminal proceedings, the trial of exemplary cases in circuit 

sessions, and the presence at trials of "representatives of the public" 

eredstaviteli obshchestvennosti). The obkom then appended a request that 

courts work together with the police and procuracy to obtain greater levels of 

compensation (vozmeshchenie ushcherba) from those guilty of squandering 

the state's wealth. 

The measured tone of the obkom resolution was in sharp contrast to the 

pathos and indignation recorded in its pre-resolution report. Indeed, given 

the seriousness of the problem with theft, the resolution passed by the 

obkom seems conventional and routine. The appeal to the administrative 

organs to bring about results was phrased formulaically, and the vocabulary of 

the entire obkom resolution was highly mimetic of the Central Committee's 

original decree. The itemized tasks assigned to each of the agencies of law 

enforcement amounted to little more than reminders to do their jobs. 

It seems hardly surprising that Party resolutions such as the one on theft 

appeared to have little impact on both the levels of crime and the work of the 



agencies of law enforcement. Theft of socialist property remained pervasive 

in the USSR as a whole.171 In 1978, three years after the obkom's initial 

resolution on measures to improve the fight against theft, the biuro was 

obliged to reexamine the status of the struggle. The news was not 

encouraging. In Novosibirsk, theft of socialist property remained so rampant 

that local leaders felt powerless to do anything about it. The head of the 

primary party organization of a large milk-processing plant in Novosibirsk 

reported that, far from getting the problem under control, theft at his factory 

had grown to "incredible proportions" (neveroiatnvie mashtabv). The plant's 

Director, with no incentive to exaggerate the extent of the pillage of the 

property under his care, described the proportions with a tone of helpless 

resignation: "large quantities of pipe, lumber, steel, even tubs weighing up to 

half a ton are carted off right under everyone's noses. Everyone sees it 

happening, but no one attempts to stop it ... the foremen are involved in 

cover-ups @okrovitel'stvo), and there is much collective protection 

(kruaovaia ~oruka)."172 

Perhaps in part because of the failure of the campaign against theft and 

other kinds of crime in regions such as Novosibirsk, the Central Committee 

undertook a more comprehensive approach to the war against crime. On 

August 2, 1979, the Central Committee of the CPSU issued a resolution on 

"improving work for the protection of law and order and strengthening the 

fight against infringements of the law" (pravonarusheniia). The nebulous 

wording of the decree concealed the seriousness of this campaign. The 

171 Theft of soaalist property was of such variety that its classification occupied four artides 
(89-92) in the RSFSR Criminal Code. As a category of crime, theft of socialist propery also 
sponsored lively debate in the Soviet legal profession as  well as considerable academic 
deliberation. * PANO, f. 4, op. 80, d. 202,l. 68, 80-87. 



urgency and gravity of the Central Committee's campaign were conveyed in a 

"closed letter" accompanying the resolution, distributed to all regional party 

committees and subsequently disscussed at the meetings of all primary party 

organizations in Novosibirsk. 

The Novosibirsk obkom was in a position to act swiftly to effect its 

"steadfast implementation" of the Central Committee's decree. It had 

recently conducted a check-up (proverka) of the work of the Chulym raikom 

in fulfilling a previous Central Committee crime-fighting resolution ("on 

strengthening work for the prevention of violations of law and raising the 

effectiveness of the struggle against antisocial phenomena," dated January 13, 

1977) and used the review of this report at a biuro meeting on August 21, 1979 

as a launching pad for the new campaign. 

The Chulym check-up uncovered a number of serious shortcomings. 

Public drunkenness in Chulym was "widespread." Seventy percent of hard 

crime was committed under the influence of alcohol. The incidence of crime 

and recidivism was ")ugh" among juveniles and those not gainfully 

employed. Moreover, the fight against such "negative phenomena" was not 

being conducted in Chulym with sufficient rigor or effect. Chief among the 

shortcomings discovered was the lethargy of what might be called the 

auxiliary institutions of social control. In the factories, for example, the 

comrades' courts and "prophylactic councils" were inert. At one enterprise, 

while every fourth worker had been placed in a detoxification chamber over 

the course of 1978, only one third of them had been censured or otherwise 

"discussed" by worker collectives. The Commissions for the Fight Against 

Alcoholism within the local soviets met rarely and had done little to deserve 



their titles. The Social Stations for the Protection of Public Order 

(obshchestvennyie ~ u n k t v  po okhrane ~ravoporiadka) did not work at the 

railway stations and had not even been established in the city of Chulyrn 

itself. The Voluntary People's Patrol carried out only 66 percent of planned 

patrols. Finally, the report concluded, the official institutions of law- 

enforcement in Chulym, the "administrative organs," were not doing 

enough to prevent crime and other legal infractions: they "did not 

investigate completely the reasons and conditions facilitating the commission 

of crimes, they did not establish sufficient supervision over the behavior of 

convicts, juveniles and others under probation, and had not taken measures 

against those responsible for the squandering of socialist property." 

The obkom discussed the results of the check-up at an expanded meeting of 

the biuro. In addition to the eleven standing members of the biuro, present 

also were the First Secretary of the Chulym raikom, the Chairman of the 

Chulym raiispolkom, the raion Procurator, the Chief of the Chulym police, 

and the chairmen of the court and bar of both the Chulym district and 

Novosibirsk oblast.ln Two reports were read out at the meeting, one by the 

First Secretary of the Chulym raikom, and the other by an instructor from the 

Oblast OAO. The reports were very different. The First Secretary stressed the 

great volume of "organizational w o r k  which had been conducted under his 

guidance. Between 1977 and 1979, he reported, the biuro had discussed 

problems of antisocial phenomena at least fifteen times and passed as many 

decisions. The instructor did not dispute these numbers, but rather focused 

on the concrete work of the legal institutions in his jurisdiction. The work of 

173 Ordinarily, only the officials from the district party and soviet were summoned to discuss 
the implementation of Central Committee crime-fighting decrees at meetings of the obkom 
biuro. 



the police, he reported, was "weak in both quality and quantity, and the 

courts had neither summoned social representatives to their trials nor 

sufficiently frequently employed compulsory treatment (prinuditel'noe 

lechenie) for those guilty of substance abuse. 

Filatov, the First Secretary of the Obkom, was the first to respond to the 

reports. He began on a paternalistic note, raising rhetorically the question, 

"Are we doing everything on the ground (na meste) in Chulym to help those 

who have lost their way" (otstupilis'j? He delivered his answer indirectly, in 

a critical but measured monologue on the pervasiveness of the problems in 

Chulym and Novosibirsk as a whole. "We have here a lot of ebbing and 

flowing," he said. "The Central Committee's decision went out, it seemed 

that the comrades took on the problem, time passed, and then again, 

everything was back to the way it was before" (o~ia t '  vse DO orezhnemu). He 

gave his advice for those present in point form. First, they should not lose 

sight of the main problem, the fight against drunkenness. Second, he 

counselled, if it was sincere about reducing theft of socialist property, the 

raikom would have to "raise the role of the trade union organizations and 

comrades courts." Finally, much more work had to be done to improve the 

quality of policing: "In terms of uncovering crime" (DO raskryvaemosti), the 

First Secretary informed, "our region stands in seventy-first place. T h s  fact is 

cause for great alarm." 

At the conclusion of the meeting and its deliberations, the biuro passed a 

resolution obliging first the raikom and all Primary Party Organizations to do 

more to bring about the "unconditional fulfillment" of the Central 

Committee's recent decrees. They were to "resolutely achieve the 



elimination (iskorenenie) of crime, to involve the broad masses of the 

workers in the resolution of this general state task, and to assure that every 

leader, communist, and komsomol member was an example of moral 

purity." The second set of tasks was assigned to the raiispolkom. It was to 

draw up a "complex plan of measures for preventing infringements of the 

law, strengthen educational work in the collectives, "resolutely wage the 

struggle against alcoholism," and bring about the "unconditional fulfillment" 

of the Central Committee's decrees. The work of the administrative organs of 

the raion was taken up in the last point of the resolution. It was 

recommended that the police, procuracy and courts "improve the 

coordination of their efforts in the prevention of crime and legal infractions" 

and to take "decisive measures" to remove the shortcomings in their work. 

Henceforth, they were "to conduct uncompromisingly" (bezkompromissno) 

the fight against crime. 

At the same meeting, the obkom biuro discussed the "closed letter" of the 

Central Committee and the accompanying decree of August 2, 1979. Not just 

in Chulym, it claimed, but in all of the districts of the region, the 

administrative organs had displayed "passivity in the prevention, detection, 

and uncovering of crime." Local party organizations, for their part, had 

"made peace with the neglected state of educative work" in factories. Worse, 

they had not "effected the daily supervision of the law enforcement agencies." 

This was reflected in the region's worsening numerical profile. Crime was up 

by 2.8% over last year. More than 60% of crimes were committed on the 

"soil" of drunkenness. Thirteen districts in the region had "tolerated" a rise 

in juvenile criminal activity. The Central Committee's August 2 decree, 



according to the obkom, had been issued to put an end to such a state of 

affairs.174 

The obkom biuro thereupon passed a resolution which was more 

comprehensive and at times more strongly-worded than the Chulym decree. 

It commanded into action all of the institutions of auxiliary social control, 

including the Committees for People's Control (KNK). Apart from its length, 

though, the main difference was the extra attention given to propaganda. 

The obkom ordered the editors of regional and district newspapers to 

improve their coverage of the fight against crime and to "systematically 

display the positive experience of the participation in this fight of the 

collectives and public (obshchestvennost')." The instruction given to the 

administrative organs was listed in the tenth and last item of the resolution. 

The procuracy, police, and courts were to "improve the coordination of their 

activities," ensure the "necessary uniformity in the application of the norms 

of Soviet legislation," and also "to follow unwaveringly the demands of the 

law about the individualized approach to the determination of the measures 

of punishment, facilitating the application of penalties "to the full extent of 

the law" (po vsei strooosti zakonov) in respect to dangerous criminals, and 

the use of measures unconnected with incarceration for those who have 

committed for the l int  time less serious crimes and are capable of reforming 

themselves without being isolated by society."l75 

The obkom seems to have delegated active supervision (kontrol') of the 

implementation of the decree largely to the gorkom. The gorkorn, in turn, 

174 PANO, f. 4, op. 80, d. 283, 1. 1-16; d. 284,l. 1-12; d. 285, 1. 2-26. 
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organized a check-up of the work of the Central district party committee and 

the administrative organs in its jurisdiction in executing the Central 

Committee decree. The gorkom did not conduct its own check-up of the 

courts. It seconded the Chairman of the Zael'tsovskii district court to 

examine the work of the Central district court. It also borrowed the Deputy 

Procurator of the Soviet district to review the work of the primary party 

organization of the Central district. The instructor from its own OAO then 

summarized the work that had been done. 

The reports of both the Chairman and Deputy Procurator were 

comprehensive, lengthy, replete with statistics of all kinds and tables that had 

been carefully drawn by hand. The Chairman's report discussed every aspect 

of the court's work: it covered cadres, administrative planning, prophylactic 

work (the number of lectures and private warnings), lay assessors, caseloads, 

the number of decisions overturned and changed in cassation in both civil 

and criminal cases for each judge, the sentencing practices of the court as a 

whole as well as by individual judge and according to specific categories of 

crime (hooliganism, theft, and juvenile delinquency). It analyzed the 

"mistakes" made by individual judges in specific cases. The chairman 

believed that some of the sentencing practices of the Central district people's 

court were too lenient: "non-custodial sentences for art. 206 UK 

(hooliganism) are not commensurate with the demands of the day," she 

claimed, especially since "the district was clogged (zasoren) with parasitic 

elements." She provided five conclusions: first, the court needed to give 

more lectures, especially in neighborhoods where crime was on the rise. 

Second, it needed to keep better records of its prophylactic work. Third, it 

needed to improve its supervision of those juvenile delinquents not given 



custodial sentences. Fourth, it needed to coordinate its prophylactic work 

with komsomol and trade-union organizations. Finally, it needed to make 

sure it received responses to the private warnings it issued.176 

The Deputy Procurator's report was titled "on the role of the party 

organization of the people's court and procuracy in raising the activeness of 

communists in the fulfillment of the demands of the Rules of the CPSU." 

The party organization held six meetings in both 1978 and 1979, but the 

attendance at these meetings was "bad." Often, "insignificant" questions had 

been put on the agenda. She concluded that most meetings had been 

"ineffective" and that they could not be counted on to have any real "effect" 

on communists' behavior since they were all already ovenvorked.l77 

The instructor's synopsis largely reproduced the findings and conclusions 

of the primary research and reports. The quality of court decisions was high, 

he believed, but neither the party organization nor the judges in the court 

had taken "all of the necessary measures to reduce levels of crime in the 

district." Crime had risen by more than 10 percent in the previous year, yet 

little social work was being done by the judges, and custodial sentences were 

seven percent below city average. The investigative work of the procuracy 

was sufficiently poor that 15 percent of their cases had to be returned for 

supplementary investigation. Worse, in less than 10 percent of criminal cases 

had the district Procurator or his deputy appeared in court. Attendance at 

primary party organization meetings was woefully low, and the PPO itself had 

176 PANO, f. 22, op. 36, d. 22, 1. 89-105. 
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completely failed to discuss the Central Committee's resolution of August 2, 

1979.178 

The instructor of the gorkorn OAO also wrote a general report on the work 

of all institutions in the district which served as the basis of the biuro's 

examination of the question of the fulfillment of the Central Committee 

decree. He reported that there had been "substantial shortcomings" 

(sushchestve~vie  nedostatki) in the work of both the procuracy and court. 

The procuracy had not yet become the "coordinating centre" of all law- 

enforcement agencies and did not demonstrate "resilience and 

principledness" in its supervision of the work of the police. The court, for its 

part, was censured for not conducting enough prophylactic work: there had 

been too few circuit sessions in places of public visibility, and in only one in 

every twelve cases had the district people's court issued private warnings, 

whereas the "necessity" for doing so, the instructor opined, existed in every 

fourth case. The raiispolkom was censured for not doing enough to improve 

the "housing and everyday" conditions of the lives of law-enforcement 

agency workers. Both the court house and the police station, moreover, were 

located in "decrepit and dangerous" (vetkhie i avariinve) buildings. Such 

shortcomings made it difficult, he concluded, to attract qualified personnel 

into the law-enforcement agencies. Finally, the raikom itself was deemed 

derelict: it rarely addressed questions of the fight against crime in its 

district.179 

178 ibid., 1. 53-58. 
17' PANO, f. 22, op. 36, d. 70,l. 59. 



At a meeting of the biuro on February 13, 1981, the gorkom passed two 

decrees, one on the work of the PPO in fulfilling their party obligations, and 

another more general resolution in response to the Central Committee 

decree. Both reiterated the main points in the instructor's brief. The main 

problem, it believed, was the rise in crime that had been allowed in the past 

year. The gorkom held the communists of the people's court and procuracy 

"specially accountable for such a state of affairs." It claimed that they had "not 

displayed sufficient resilience and initiative in raising the resultativeness of 

their work." The main problems in the work of the court were that: 

the quality of the communists' adjudication dropped in 1979, there 
are shortcomings in penal practice (karatel'naia vraktika), a 
differentiated approach to the determination of sentences is not 
always observed, especially in relation to persons who have 
committed more dangerous crimes. The prophylactic work has 
worsened, the number of circuit sessions has declined, as has the 
number of private warnings. Some judges are guilty of red-tape and 
violating the terms for trying cases. 

The gorkom's first resolution, addressed specificallly to the PPO, was 

laconic and its instructions oblique. The party organization of the court and 

procuracy was to "take measures" to remove such shortcomings and to 

"achieve results." Together, the Chairman of the Court and the District 

Procurator were to "actively and resolutely improve socialist legality ... paying 

particular attention to prophylactic work among juveniles, those not 

gainfully employed, and recidivists." In addition, they were to raise the 

educative significance of trials and improve the quality of adjudication and 

penal practice. The district party committee, for its part, was to ensure the 

constant "battleworthiness" of the primary party organization of the court 

and procuracy.lm 

180 PANO, f. 22, op. 36, d. 21, 1.8-12. 



The second resolution addressed the problems in the work of all legal 

institutions in the city. The cadres of the police and the performance of the 

volunteer peoples patrol came in for the greatest censure. Courts were 

admonished to improve the effectiveness of their private warnings: 

henceforth, they were "not to let a single one go unanswered ."~~~ The biuro 

also approved at this meeting a lengthy "complex plan" for the improvement 

of the fight against crime in all legal agencies. The task of the courts was 

listed last. In the coming year they were to "establish control over the 

behavior of juveniles and those on probation" and to report to the 

raiispolkom commission about their efforts. The Department of Justice was 

ordered to supervise this work and discuss it at one of their own meetings. 

All law-enforcement agencies were put on guard: the gorkom would be 

monitoring closely their efforts to fulfill its own crime-fighting decree.182 

In June 1981, the obkorn biuro again took up the question of the 

implementation of the August 2, 1979 decree. Almost two years after it had 

been issued, it found that there had not been much progress. Local party 

organizations had indeed organized numerous activities.183 At least one, the 

Soviet raikom, had achieved a reduction in the registered levels of crime by 

IB1 PANO, f. 22, op. 38, d. 11,1.117-119. 
18* ibid, 1.124. 

For example, the Soviet District Party Committee had organized meetings about law and 
order, communist morality and soadist common-living at the Institutes of History, the Centre 
for Computing, and the Factory for Experimentation. It had created a Committee for Crime 
Prevention, which held two district-wide seminars with the youth and tradeunion 
organizations, increased the patrols of the Voluntary Peopie's Guard, and arranged twice for 
the raiispolkom to discuss matters of law and order at its meetings. On a weekly basis, i t  heard 
"accounts" from the Chiliman of the People's Court "On the quality and terms of trying 
criminal and avil cases" and from the District Procurator on the work of law-enforcement 
agencies. 



2.6 percentW But crime in the region as a whole had continued to rise, 

especially among juveniles and "parasitic" elements of the population. The 

obkom biuro therefore passed a resolution obliging the police, the procuracy, 

the Department of Justice and the Oblast Court to "ensure the timely exposure 

(vyiavlenie) of persons refusing to take part in socially-useful labor." It 

ordered the heads of these four institutions to speak at "cluster" (kustovye) 

meetings within the region, and it required district party organizations to 

submit reports about what they intended to do in order to counteract this state 

of affairs.' $5 

Local party organizations responded quickly. Eight days later, the Soviet 

District Party Committee submitted two reports. One was a five year plan of 

attack on crime. It listed sixty-three different "activities" (meropriiatiia) to be 

initiated over the next five years. But the measures it envisioned 

undertaking differed little from those steps it had taken in the preceeding 

year. The only innovation was a planned increase in the number of meetings 

it would hold to discuss the fight against crime and a pledge to get the courts 

to conduct "as many lectures and circuit session trials as possible."l86 The 

second report was a one year plan listing eighteen activities it would 

undertake to improve the fight against parasitism and vagrancy 

(tunediadstvo i brodiazhnichestvo). Most of the activities planned were 

meetings with the leaders of labor colIectives, doctors, komsomol and police 

agencies. Only two of the eighteen measures involved the courts. In point 8 

of the plan, the raikom promised to have the people's court "stiffen the 

I84 PANO, f .  4, op. 90. d. 117,l. 33-36. 
lg5 PANO, f. 4, op. 80, d. 409,l. 24-27; d. 429,l. 12-13. "Cluster" meetings, were assemblies of 
the Party aktiv from a few different districts. 
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measures of punishment in accordance with the law towards those 

maliciously refusing to engage in socially-useful labor;" and in plan point 14, 

the courts would "conduct circuit sessions in trials of parasite~."'8~ 

Implementation of these measures was apparently swift, but incomplete. In 

August 1982, the Chairman of the Soviet District Court wrote to the raikom, 

informing it, as per its request, that it had tried, convicted, and given 

custodial sentences and mandatory medical treatment to all twenty 

individuals charged with parasitism since July 1981. The Chairman added, 

however, that none of these trials had been conducted in circuit sessions.lS8 

The next major step in the Novosibirsk region's campaign to effect the 

implementation of the Central Committee's 1979 decree was to hold a large 

conference, in July 1982, to discuss preliminary results, "advanced" 

@eredowe) techniques, and the future of the struggle to fight crime. The 

meeting was of great importance. In attendance were a number of figures 

from the USSR Procuracy, including Rekunkov, the Procurator General 

himself. The Second secretary of the obkom, Mironov, opened the 

conference by explaining the urgency of the fight against crime in the realm of 

the economy, especially in light of that summer's Central Committee 

resolution on the "Food Program."l89 Mironov's speech recounted the 

shortcomings of every social organization and legal agency in the oblast. He 

contrasted the region's statistical profile with that of the other regions of 

Russia. Of particular concern was that the number of people uncovered and 

18' PANO, f. 269, op. 22, d. 8,l. 155-157,169-173. 
Iss PANO, f. 269, op. 24, d. 23, 1.19. 
lS9 In the summer of 1982, The Central Committee of the CPSU passed a detailed resolution on 
measures to achieve the improvement of the supply of food to the population. The resolution 
had significant ramifications for the agencies of law and order, for one of the main "reserves" 
for improving food supply was to come from the fight against criminal negligence, which was a 
major opportuning cause of the spoiling and pilfering of farm products. 



charged with crimes had gone down. The rates of custodial sentencing were 

also "alarmingly" (trevozhno) low (23 percent). h exposing their sins, 

Mironov hoped to galvanize the forces of law and order into action.190 

The rest of the conference consisted of speeches delivered by local 

luminaries and leading figures in the fight against crime -- the chairman of a 

collective farm, the director of a large enterprise, the city's Chief of Police, the 

Chairman of a small city ispolkom, the first secretary of a district party 

committee, and a district people's court chairman. All of the speakers 

registered their contempt for the scourge of Soviet law and order, the social 

parasite. The first secretary expressed this sentiment best: 

these adult, healthy lazy-bones (lobotriasv) don't work anywere, get 
drunk, don't understand our measures of social influence, and for 
appearances sake, for the police, record two to three days in their 
labor books each year. ... Unfortunately, the articles of the Criminal 
Code do not extend to people of such ilk, and there aren't enough 
places for them in the Compulsory Treatment Centres (LTP). 

The legal agencies were doing their best to fight these people and their 

inactivity, but in some cases, their hands were tied. The Chairman of the 

Berdsk City Executive Committee reported that while courts were duly 

sentencing these people to compulsory medical treatment, "the number of 

individuals wanting to go (zhelaiushchikh), if you can put i t  that way, far 

exceeds the number of trips (Dutevki) that the city can offer." (47) Moreover, 

the Chairman of the True Path Collective Farm reported, the state of the 

prisons made it impossible to deter crime. "If you try to talk to those who 

have been in prison, they'll tell you: 'why should I work for you? There they 

give us food and drink, and put us to bed. Here you make us work from 

- - -  - - 
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dawn until dusk."' Unless the state created more "strict conditions," the 

chairman claimed, the people would continue to "throng" (rvat'sia) to the 

prisons. 

It was agreed that in order to improve the effectiveness of the struggle, the 

remaining "reserves" of crime-fighting potential located within society itself 

would have to be tapped. For the Party, then, the task now was to link up this 

unused energy with the organizational might of the law-enforcement 

agencies. Each speaker gave a number of examples of how this could and was 

being done. In the Cherepanovsk district, for example, upon completion of 

every criminal investigation, the procurator organized a discussion of the 

defendent's behavior and the findings of the police at his place of work. 

"Without the minutes of such a meeting," the Secretary reported, "the 

procurator will not send a case to court." (39) The Chairman of the Berdsk 

City Executive Committee extolled the cooperation between the cadre 

departments of factories and his recently created Commission on the Fight 

Against Alcoholism and Parasitism which had, he added, a "truly fighting 

staff." "In our city to some degree we've attained a state where every city-goer 

who has strayed from the path of generally accepted norms of living in our 

soviet society immediately falls into the vision of the labor collective." (44) 

The objective of all of these measures was, as the First Secretary of the 

Cherepanovskii district party committee put it, to "move the center of gravity 

in the fight against crime onto the labor collectives" (38) 

The chairman of the Moshkvoskii district people's court reported her 

organizational and educational exploits as well. Every month in the office of 

the raikom first secretary, there were meetings with the economic leaders of 



the district at which the causes of crime were discussed and remedies 

formulated. The chairman herself had orchestrated a "unified politico- 

juridical day" for the district. Once a month, together with the district 

procurator, chief of police, and district narcologist, she would travel to the less 

"economically fortunate" spots in the region and hold meetings with the 

local populace in order to get problems of truancy, child-education and 

alcoholism at least reported if not under control. These measures, she 

claimed, were at least partly responsible for the 16.2 percent reduction in 

crime in her district that year. The results would have been even better if 

more "trips" were given to police departments for the compulsory treatment 

of chronic alcoholics.lg~ 

Rekunkov, the USSR Procurator General, closed the conference. He read a 

long Litany of "disorders" (bezobraziia) in the law and economy of 

Novosibirsk that was embarrassing both in its detail and in the simple fact 

that Rekunkov, an outsider, knew better than the locals what nefarious and 

sordid activities had been taking place in Novosibirsk. He singled out for 

special condemnation the crimes of theft and negligence that had occurred in 

the railroad yards of the region. 

At some stations bands of criminals have been running rampant 
(orudovali). The people's court of Barabinsk recently convicted 
three groups of plunderers -- all workers of the railroad car depo. 
Thirty three poeple. What were the losses? Not only material 
losses, but human losses as well -- thirty three people had to be 
convicted! At the Barabinsk station alone! Furthermore, at the 
Insk station there grew another group of criminals, running 
rampant for a number of years. In the last year alone, 675 people 
were convicted for stealing train freight, 275 of which were workers 

191 ibid., 58-63. The Chairman of the court also shrewdly lobbied for improvements in the 
quality of her court house, poetically linking the condition of her place of work with the state 
of the fight against crime. 



of the railroad transport system. What a shame! An unmitigated 
shame (samvi nastoiashchii pozor) for the Western-Siberian 
railroads! There's no other way to put it.192 

Rekunkov understood that shame alone would not mobilize the troops. 

His darkened his speech with an ominous tone, resounding with veiled 

threats and dark echoes of the Stalinist era: 

Comrade Bogdanov and others who have a weakness for deceit 
-) should make no mistake - our laws are written for each 
and everyone of us, including them. I told Aleksandr Pavlovich 
[the First Secretary]: we must put an end to this; we've got to call 
people to order. Otherwise, things might turn ugly (inache, delo eto 
mozhet konchit'sia khudshim). 

We understand that criminal sanctions are by no means the best 
way to regulate economic relations. They are extraordinary 
measures, especially for leaders, communist-leaders. But .... the 
further development of the economy places before us the task of 
decisively strengthening the struggle against truants 
(pmul'shchiki). ... Especially under conditions of increasingly 
acute problems with labor resources, the fight against parasitism is 
not only a crucially important precondition for the healing of the 
moral climate, but also a serious economic resource. In the last year 
alone in this region, 9,000 non-working but able-bodied individuals 
were uncovered, and in the country as a whole -- 300,000. Just 
imagine what kind of army this could be, and how the factories 
would run if these people were working. ... According to the 
legislation we recently tabled with the Presidium of the Council of 
Ministers, special labor colonies will be created for these people.193 

The conference concluded on a more cheerful note. Rekunkov requested 

that he be allowed to wish the audience "fruitful labor" (plodotvornaia rabota) 

in the forthcoming months and expressed his hope that the work of those 

assembled wouId furnish "new evidence of the realization of the decisions of 

the Party on the strengthening of legality and law and order." Rekunkov 

192 ibid., 90. 
193 ibid., 92-93. 



believed that all that was required for this to come true was that there be 

sufficient desire and will among the faithful. To convince them of this, he 

recalled a pithy slogan: "He who wants to achieve success looks for the means; 

and he who doesn't, searches for causes." 

The July 1982 Conference in Novosibirsk was not the end of this campaign or 

of the fight against crime in general. The conference in fact signalled the 

beginning of a new round of mobilization and another cycle of check-ups, 

resolutions, advice, exhortation, and conferences. In addition, the fight against 

crime in the USSR received a fillip from the deaths first of Brezhnev, and then 

Andropov and Chernenko. The tenure of these interregnum leaders, as well as 

that of Gorbachev, were all inaugurated by Central Committee resolutions on the 

stepping up of the fight against crime and the improvement of this or that facet 

of the legal order. Each successive Party decree, campaign, and wave of 

mobilization followed the pattern set by the preceeding one. 

Making Sense of Party Moblizations. 

Courts were not the central focus in the Party's fight against crime. The 

auxilliary organizations of social control -- such as the Voluntary Peoples' 

Patrol and the Departments for the Fight Against Theft of Socialist Property 

(OBKhSS) -- as well as the staple institutions of state coercion, such as the police 

and procuracy, came under more immediate and intense scrutiny whenever 

shortcomings were discovered in the fight against crime. The Party's wrath 

was unleashed first and foremost on these institutions. Even the work of farm 

and factory directors featured more prominently in the crime-fighting decrees 

of local party organizations than the work of the courts. 



While the place of the courts in the Party's fight against crime was not 

unimportant, but it was very much a supporting role. Their main 

contribution was in the realm of crime prevention, and the vast majority of 

Party campaigns to improve the fight against crime in Soviet society 

reinforced this preventative role. Judges were detailed to work with 

juveniles, drunks, and the legions of laggardly workers at Soviet factories. 

Judges were the janitors of the Soviet crime fight. Their work was mundane 

and repetitive; their role in the struggle against undesirable social 

phenomena was salutory, but somewhat marginal.194 It was not surprising 

that representatives of the courts did not always attend the conferences called 

by the Party to discuss the "results" of the fight against crime each year.lg5 

Nevertheless, the Soviet judiciary was included in some way or another in 

almost every crime-fighting or law and order campaign conducted by the 

Party. The people's judges were deeply involved both personally and 

professionally in the Party's political storms and campaigns to eliminate 

crime and criminal behavior. Judges interacted constantly with Party leaders 

and worked closely with state officials directly involved in the interdiction, 

investigation and prosecution of crime. They were invited to meetings and 

conferences to discuss crime fighting measures, given assignments to perform 

in conjunction with the principle agencies of state coercion, and upbraided for 

194 Politically, too, judges were somewhat marginal figures. In the Soviet district, the raion 
procurator, chief of police, and head of the local administration of the KGB were all members 
of the raikom biuro. The chairman of the people's court, however, was not. She was only a 
candidate member of the raikom. Bukov, op. cit., 153, estimates that only one-thrd of the 
chairmen of people's courts were members of the raikom. His estimate was shared by the 
majority of Soviet legal offiaals I interviewed. The Director of the Moscow City Department 
of Justice, for example, claimed that chairmen "rarely climbed above the level of candidate 
member of the raikom." Interview, June 20,1992. 
195 See PANO, f. 22, op. 48, d. 52,l. 25. 



dragging their feet. There was much that was redundant in this. Judges knew 

this was their job, but were told when and how to do it anyway. 

The Ministry of Justice and the Routine of Mobilization. 

The Party was not the only force in society pressing for better results in the 

fight against crime, or for the more complete implementation of the Central 

Committee's crime-fighting policies. The Ministry of Justice, and its 

detachments in the locales, the Departments of Justice, did not stand by idly 

while the CPSU initiated, formulated and conducted anti-mime campaigns. 

The Ministry and Departments were active agents in the campaigns against 

crime. They were indispensible in the process of mobilizing the work of the 

courts in particular. 

Mobilizing the courts to help accomplish the Party's crime-fighting policies 

was in fact one of the Ministry's substatutory obligations. The 1981 

"regulations" @olozhenie) of the Department of General Courts of the USSR 

Ministry, for example, specifically listed as one of its major tasks "the 

supervision of the execution (ispolnenie) by the organs of justice and courts 

of the decisions of the directive (direktivnve) agencies?6 The Ministry 

often reacted quickly to shortcomings in the work of the courts and "organs of 

justice" (i.e. Departments). At a meeting of the Collegium of the USSR 

Ministry of Justice in the middle of 1980, the Minister claimed that both the 

Departments of justice and the courts had "approached the fulfilIment of the 

August 2, 1979 decree formalistically."~g7 

- --- - - 

TsGAOR, f. 9492, op. 8, d .  1795,I. 10. The "directive agenaes" were the Central Committee 
of the CPSU, the Council of Ministers, and the Presidium of the Supreme Soviet of the USSR. 
lg7 TsGAOR, f. 9492, op. 8, d .  1504,l. 246. 



There were many ways in which the Ministry tried to direct the work of 

the courts toward the ends indicated by the Party. A common way was to 

order courts to improve the degree of coordination in their work with the 

other agencies of law-enforcement. This could be done by convening 

meetings of the officials of the respective agencies to discuss the Party's goals 

and requesting the representatives of each agency to submit plans for their 

fulfillment. In the locales, one manifestation of the Ministry's attempt to 

improve coordination was the creations of "Commissions for the Fight 

Against Negative Phenomena."lgB Such commissions often conducted 

studies of the "dynamics of crime" and the "sources of criminal behavior," 

and wrote recommendations accordingly.199 

Another way in which the Ministry of Justice tried to increase the 

effectiveness of courts' contribution to the fight against crime was to 

"improve" their sentencing practices. Most of the time the Ministry did this 

with caution. After finding judicial practice in certain categories of cases 

wanting, the Ministry might counsel courts to take a "more balanced" (boleee 

vsveshchennvi), "more careful" (bolee tshchatel'nvi), "more differentiated" 

or "more individualized" approach to the application of criminal 

sanctions.2oo With some degree of frequency, however, the Ministry 

somewhat sweepingly ordered courts to achieve a more strict line of 

sentencing. For example, in July, 1984, Sukharev, the Minister of Justice, 

made it clear to the chairman of all regional courts that the recent Party 

198 For examples, seeTsGAOR, f. 9492, op. 8, d. 2071,l. 197; d. 2168,l. 203-205. 
1% See, for examples, August 28,1984, and March 20,1984, p. 6. 
2W For examples, see the minutes of the meeting of the Collegium of the RSFSR Ministry of 
Justice, January 30, March 20,1985. 



plenum obliged them to "remove instances of leniency" (ustranit' faktov 

poslablenii) in the fight against crime. At the December 25, 1984 meeting of 

the collegium of the RSFSR Ministry of Justice convened to discuss the work 

of the people's courts of Udmurtiia in fighting recidivism, the Supreme 

Court of Udmurtiia was ordered to "give a principled evaluation of each 

instance of unjustified non-application of supplementary measures of 

punishment by the courts."201 In 1985, the Irkutsk Regional Court was 

rebuked for confiscating only two head of draught animals and having 

"without reason not deprived (bezmotivno ne lishil) a prisoner of the right to 

occupy financially important positions in the future."202 

The main way in which the Ministry mobilized the work of the courts, 

however, was to get courts to do more "prophylactic work" and to help study 

the sources of crime. Courts were perpetually dogged by the Ministry to 

achieve ever higher levels of the "preventative effectiveness" 

@redupreditellnaia rezul'tativnost') of circuit sessions and private warnings, 

and told to observe strictly the time limits of criminal trials. In a review of 

the fight against crimes such as speculation the USSR Ministry of Justice 

cautioned judges primarily for their failure to "figure out" (razobrat'sia) the 

reasons for its nature and frequency. Without this information and their 

determinations, the struggle could not be mercilessly waged.203 

The Ministry's demands to get tougher against criminals put courts in a 

difficult position. This was the case especially after 1960, when the CPSU 

201 The draft of ths decree had induded a second order - to "disaplinarily infIuence those 
'udges who allow such violations." 
$02 See, respectively, the minutes of the meeting of the Collegium of the RSFSR Ministry of 
Justice, July 10,1984, and May 14,1985. 
203 TsGAOR, f. 9492, op. 8, d. 1923,l. 129-144. 



embarked upon a deliberate and concerted policy of depenalization, ordering a 

reduction in the rate of custodial sentences given to first time offenders and 

expanding the possibilities for non-custodial sanctiow.204 The CPSU initiated 

legislation instructing courts to assign non-custodial penalties whenever 

possible. Courts responded to this policy rather quickly. As tables 9 and 10 

show, the trend towards greater leniency was unmistakeable. 

Table 9. Sentencing Patterns, USSR, 1977-1985 

Source: Undated Report, Department of Generalization, USSR Supreme Court. 

total # 

persons convicted 

816,467 

202 See the discsussion of the last years of Soviet penal policy in kina Marogulova, '-0 
gumanizatsii ugolovnogo zakonodatel'stva," Sovetskaia iustitsiia, no. 19-20, 1992. 

% given 

custodial sentences 

52.9 

% stayed (otsrochka) 

all / juveniles 

2.0 / 18.0 



Table 10. Sentencing Patterns, RSFSR, 1980-1987. 

Source: Department of Statistics, RSFSR Supreme Court. 
NOTE: * indicates data obtained from RSFSR Ministry of Justice. 

Since appellate courts would not tolerate a rise in the overall rate of 

custodial sentences, judges had to find other ways to prove their loyalty to the 

Ministry of Justice. The easiest and perhaps only way for courts to do this and 

to satisfy the Ministry's campaign requirements was by doing more 

prophylactic work. In fact, because of the limits placed on sentencing 

practices, the amount of such work done by judges took on greater 

significance. The quantity of prophylactic work indeed grew manyfold, but its 

quality was sus yect. For example, some judges deliberately postponed certain 

kinds of uncomplicated cases until the end of the month so that in one day, 

presiding in an adjacent building that counted as a circuit session, they could 

try large numbers of cases and thus overfulfill their obligations on 

X given stays 

of execution 
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n/ a 

n/ a 

6.7 

n/a 

9.6* 
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1985 
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% convicted 
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n/ a 

n/ a 

n/ a 

4.0 
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4.3* 

4.3" 

5.4* 

% "deprived 

of freedom" 

58.4 

58.3 

55.4 

54.8 

50.8 

47.4 

38.3 

33.9 

% given "cor- 

rectional labor" 

n/ a 

n/ a 

n/ a 

18.5 

n/ a 

21.8* 

24.5* 

26.1 * 



"prophylactic work."205 The same was true with private warnings. Courts 

responded quickly to Ministerial entreaties to increase the number of private 

warnings they issued, but their quality dearly suffered. The Ministry found 

that judges simply copied portions of the pre-trial charge as drafted by the 

prosecution and sent it off as a private warning. According to one scholar, the 

mania for numerical improvements in this area of judicial performance was 

so strong that it led to a situation in which "on the walls of the offices of 

Chairmen, all you can find is one word: 'how many?"' (skol'ko).206 The 

Ministly of Justice was aware of these problems. It knew that "in the race for 

quantitave indicators, courts sometimes hold circuit sessions for cases on 

alimony payments and divorce ... in police stations." But beyond ordering 

courts to desist from such unhelpful practices, the Ministry was unable to do 

much about it. In the margins next to the decree ordering judges to 

"eliminate from practice instances of trying insignificant and unedibing cases 

in circuit sessions," a ministerial worker wrote scurilously, "wishful 

thinking" Cdobroe ~ozhelanie).207 

Internal Dependence 

By "internal independence" Shetreet meant the insulation of a judge (and 

thus his "independence") from pressures emanating from his judicial 

superiors and colleagues. Shetreet singled out this dimension of judicial 

independence because of his recognition that, whatever pretenses to the 

contrary, a judiciary, like most other complex organizations, is intrinsically 

2m Interview, November 26,1991. 
206 See Baturov, 6768. 
*07 See the minutes of the meeting of the Collegium of the RSFSR Ministry of Justice, February 
28,1984. 



hierarchical. His goal was to alert students of the judicial process to the 

"chilling effect of hierarchical structures," which, within a judiciary, "give 

rise to latent pressures on the judges and may result in subservience to 

judicial superiors. "208 

Shetreet confined his own inquiry to the examination of pressures placed 

on judges by superior judges during their exercise of authority in a non- or 

quasi-procedural capacity. He focussed almostly exclusively on the chief 

judge of 3 court, who, as its administrative officer, typically, is responsible for 

managing the court's case load (assigning and distributing cases to individual 

judges) and solving other routine administrative questions such as the 

scheduling of judges' vacations.209 Although he is sensitive to the potential 

influence on  a judge of actions taken by superior judges in a strictly 

procedural setting, Shetreet does not consider a judge's subordination to the 

principle of stare decisis, or the obligation to follow higher court rulings, a 

burden which compromises a judge's internal independence.210 Shetreet also 

does not discuss disciplinary proceedings 

internal independence -- perhaps because 

equivalents) in most jurisdictions are not 

against judges in the context of 

judicial disciplinary boards (or their 

comprised exclusively of judges. 

208 Shetreet, op. cit., 599; 641. 
209 It is now widely accepted by both lawyers and political scientists that the arbitrary or 
unregulated exercise of authority in the resolution of such ostensibly mundane administrative 
matters of the courts can exert significant pressures on judges as well as shape the way in which 
justice is administered. See, for example, the discussion in Russel Wheeler, Judicial 
Administration and its Relationship to Judicial Independence (Williamsburg, VA, 1988). For 
two recent examples of the impact on fellow judges of arbitrary decisions in such matters, see 
"Chief Judges Seen as Too Powerful," The Globe and Mail, June 9,1993, and the discussion of the 
politics of assigning judges to cases in Los Angeles Superior Court, 'The Whole World's 
Watching," California Lawyer, May 1994. 
210 For example, he considers a judge's right and freedom to write dissenting and concurring 
opinions integral to internal independence. He also observes in his discussion of internal 
independence (p. 639) that trial court judges in Germany are "free to disregard the decisions of 
superior courts. 



If we are to appreciate fully the ways in whch  Soviet judges were 

"internally dependent," Shetreet's conceptualization of internal 

independence must be broadened to include a consideration of the pressures 

brought to bear on judges by superior judges in the exercise of purely 

procedural functions. The inclusion of such a procedural component in 

internal dependence is necessary in part because the function of appellate 

courts and the nature of their relationship to trial courts in countries of the 

civil law world differs greatly from that in the common law world.2n For 

example, while achieving uniformity in the administration of the laws is an 

acknowledged goal of appellate courts in all legal systems, it is an objective to 

whose achievement countries of the civil law world devote considerably 

more attention and resources. Appellate courts in France, Germany, and Italy 

all have broader authority on review and thus a greater capacity to encourage 

conformity -- or discourage dissent, as American critics of these systems put it 

-- in trial court decision-making than their counterparts in the US, Britain, 

and Canada.212 In the USSR, the objective of achieving uniformity in the 

administration of the laws took on greater political significance than it  did in 

Western Europe. Not only were appellate courts, and especially the USSR 

Supreme Court specifically assigned the task of "shaping" (formirovanie) the 

behavior of trial court judges, but they were also given very broad 

211 See the discussion in Shapiro, 1981, esp. 39-42. On the differences between civil law and 
common law more generally, see John Henry Menyman, The Civil Law Tradition (Stanford, 
1986), and Arthur Taylor von Mehren, Law in the United States: A General and Comparative 
View (Deventer, Netherlands, 1988), chs. 1-3. - 
212 See Frank Coffin, On Appeal: Courts, Layerine. and judging (New York, 1994), esp. ch. 2; 
Gerald Kock and Richard Frase, The French Code of Criminal Procedure (Littleton, CO, 1988), 
36-38; A. V. Sheehan, Criminal Procedure in Scotland and France (Edinburgh, 1975), 90-94, and 
Gerhard 0. W. Mueller and Fre Le Poole-Griffiths, Comwarative Criminal Procedure (New 
York, 1 %9), 203-21 7. 



administrative and quasi-procedural powers to achieve this goa1.213 in this 

section, therefore, I describe the relationships not only between individual 

judges and the chairmen of people's courts, but also between trial court 

judges and the appellate courts. 

The Chairman of the People's Court. 

The Chairman of the people's court performed a number of quasi- 

procedural functions which in any jurisdiction could be seen as conferring on 

him a certain amount of influence over the course of justice. For example, 

the Chairman was responsible for managing the case-load of the court -- 

distributing the cases among his staff -- and summoning lay assessors and 

appointing them to specific trials.214 Because neither of these aspects of 

judicial administration was well-regulated by statute, the law on court 

organization, instructions from the Ministry of Justice, or guiding 

explanations of the Supreme Court, the right to assign cases to particular 

judges and to chose lay assessors from the available pool gave the chairman 

considerable power to guide the initial course of justice in his court.215 

213 For a brief discussion of appellate procedure in the USSR, see Christopher Osakwe, 
'Modern Soviet Criminal Procedure: A Critical Analysis," Tulane Law Review, 57, 3 
(February, 1983), 484-488, and the entry for  ell ell ate Procedure," in F. J. M. Feldbrugge and G. 
P. van den Berg, eds., Encvclo~edia of Soviet Law (Dordrecht, 1985). 
214 Chairmen were respo-nside for other duties as well, such as supervising the execution of the 
deasions made by his court and ensuring the delivery of case materials to appellate courts in 
the event of an appeal. 
215 Beginning in the early 1980s, it seems, it became difficult for courts to secure the 
participation of lay assessors in the administration of justice. Chairmen of courts, accordingly, 
began to summon for duty only older assessors from the pool, particularly pensioners. According 
to reports from the RSFSR Ministry of Justice, in many regions as much as one-third of the pool 
of lay assessors were not called for service during their elected terms. See the minutes to the 
meeting of the Collegium of the RSFSR Ministry of Justice, October 9,1984. 



Another duty of the chairman, the responsibility for deciding whether to 

commit cases to trial (predanie sudu) or to send them back to the prosecution 

for supplementary investigation, gave him greater control over the 

disposition of cases and perhaps even an influence in the outcomes of 

trials.216 Conuniting a case to trial was an act of some significance in the 

structure of Soviet criminal procedure. By committing a case to trial, the 

chairman ruled that sufficient evidence had been presented by the 

prosecution in support of the indictment to warrant a trial, that the 

preliminary investigation had been conducted "objectively and thoroughly," 

and that no circumstances justifying a termination of criminal proceedings 

had been discovered.217 This ruling, made in the name of the court as a 

whole, launched the case well down its procedural path. 

In a judiciary where all judges were equal, of course, the mere commission 

of a case to trial by the chief judge or chairman would not necessarily place 

any pressure on presiding judges to decide cases in a particular manner. In 

Soviet people's courts, however, all judges were not equal, and the chairman 

was much more than simply primtis irzter pares. Like chief judges in courts 

everywhere, the chairman of a people's court received a higher salary than 

216 Not all chairmen of people's courts made the decision to commit cases to trial. In some 
courts, the chairman simply distributed cases according to their subject matter and perceived 
expertise of his staff, and let the presiding judge make his or her own ruling. According to the 
judges I interviewed, however, in most courts the chairman made this ruling independently. In 
prerevolutionary Russia, by contrast, as in many countries on the European continent today, the 
decision to commit cases to trial was made by a chamber of the appellate court. 
217 See Kommentarii k u~olono-protsessua19nomv kodeksu RSFSR (Moscow 1976), 3245. The 
orthodox view in Soviet legal theory was that the deasion to commit a case to trial did not 
require an "evaluation" (otsenka) of the evidence and thus did not "prejudice" @redreshat9) 
the subsequent deasions of the presiding judge. Some Soviet proceduraiists, however, expressed 
doubt about the practicability of this norm. Compare V. M. Savitskii, Chto takoe ugolovnvi 
-s (Moscow 1987), 158-9, to T. G. Morshchakova, "Napravlenie ugolovnykh del sudorn 
pervoi instantsii dlia proizvodstva dopolnitel'nogo rassledovaniia," Kommentarii sudebnoi 
praktiki za 1980 pod (Moscow 1981), 125-6. 



ordinary judges. In 1982, the chairman received 150 rubles a month 

compared to 120 for an ordinary people's judge. But t h s  difference in 

remuneration was insignificant, a "trifle" (Dustlakl), in the words of one 

judge. What elevated the chairman above the rest of the judges in his court 

was his political stature, and the attendant ability to mobilize goods and 

resources for the judges of the court. 

Approximately one-third of the chairmen of people's courts in the 

Novosibirsk region were either members of the district party committee 

(raikom) or deputies to the local soviet.218 Their proximity to political power, 

and thus the control over the distribution of resources in Soviet society, 

enabled some chairmen to deliver benefits to their subordinates. For 

example, some chairmen used their positions to obtain for their judges 

vacations, better apartments, spots for their chddren in preferred day-care 

centers, and special "orders" (zakazy) of scarce consumer goods.219 Chairmen 

also used their political clout to acquire materials and labor for repairs of the 

court house.220 In addition, the chairman was authorized by the Department 

of Justice to give out monthly bonuses to judges who performed well -- that 

is, had no decisions reversed or modified on appeal. He also could petition 

218 This figure is based on my examination of the personal files (lichnye dela) of 21 of the 33 
chairmen in Novosibirsk, seven of whom fit the description above. An additional three were 
candidate members of the raikom. Bukov, op. at., and in an interview on April 12,1992, 
su gested a similar proportion. 8 The Chairman of the Soviet district people's court in Novosbirsk became the subject of 
party disaplinary hearings at a meeting of the raikom in 1987 for having arranged, through 
the chairman of the raiis~oikom, or executive committee of the local soviet, a complicated 
transfer and improvement of her own living quarters. PANO, f. 22, op. 6, d. 15.11.15-17. 
220 Chairmen took on such tasks with greater frequenq in the mid-1980s, when the budget for 
building new court houses was drastically reduced and the Departments of Justice had greater 
difficulty lobbying regional governments for such funds. I discuss this in greater detail below, in 
chapter four. 



the Department to extend "material assistance" to individual judges in the 

event of family illness, tragedy, or even birthdays.=' 

The combination of the chairman's political clout, economic authority, and 

exercise of crucial procedural functions gave him great stature, if not power, 

in the court. The vocabulary used by ordinary judges to describe the 

chairman conveys the breadth of his authority. The exercise of quasi- 

procedural functions such as the management of the court's case load alone 

earned him the title "employer" (rabotodatell). The assumption of 

responsibilities which by rights belonged to the Departments -- such as 

arranging repairs to the courthouse -- only added to his status. In the eyes and 

words of his staff, the chairman was their "benefactor" (dobvtchik), an "all- 

powerful boss" (polnovlastnvi khoziain), the undisputed "leader" 

(rukovoditell) of the court, who exercised "control over everyone and 

everything" (kontrol' nad vsem i vsia). 

The Regional Court 

The chairman's ability to influence the conduct of the judges on his court 

paled in comparison to that of the regional court. The regional court was the 

immediate superior of the people's court. Charged with achieving the 

"uniform application" (edinobraznoe ~rimenenie) of the laws in its 

jurisdiction, it was to "direct" (na~ravliat') and "shape" (formirovat') judicial 

practice in the people's courts, and it was endowed with broad procedural and 

quasi-procedural powers in order to accomplish this task. Achieving 

The directors of the budget office for the Departments of Justice in both the Omsk and 
Novosibirsk regions informed me that it was common practice to give judges between 30 and 50 
rubles on the occasion of their birthdays. 



uniformity, moreover, was expressly understood to require its "influence" 

(vozdeistvie) on the behavior of trial court judges. In order to appreciate the 

nature and character of this influence, we must examine the work of the 

regional court in some detail here. 

The regional court performed three different functions. First, it was a trial 

court for a number of serious crimes -- typically, aggravated rape and murder, 

and economic crimes on a grand scale -- as well as for cases considered to be of 

particular "social irnportance."2= Second, it was the court of first appeal for 

all criminal and civil trials conducted in the people's courts. In Soviet law, 

this first appeal was called a "cassation," and all parties to a case had an 

absolute right to have the decision of a people's court reviewed in cassation. 

In such proceedings, the bench was composed of a panel of three professional 

judges selected by the chairman of the regional court from among the 

members of one of its two divisions (kollegii) -- civil and criminal. Third, it 

was a court of supervisory review. Through its presidium, which was 

comprised of the chairman, his two deputies, and perhaps a few senior 

members of the court,223 the regional court heard protests against decisions of 

the people's courts which either had been left unchanged on appeal or not 

been the subject of cassation proceedings. A second supervisory review of a 

case initially tried in a people's court by the RSFSR Supreme Court was 

possible in theory, but not always easy to obtain in practice. As a rule 

Z2 The original jurisdiction of regional courts and even the Supreme Courts of union republics 
was poorly defined in Soviet law. The vague formulations of its competency afforded higher 
courts the opportunity to assume jurisdiction over individual cases arbitrarily and thereby 
shape the course of justice. 
2B Kashepov, op. cit, 276, suggests that since the membership of presidia was confirmed by 
the oblast soviet, its composition varied from region to region. 



therefore, the regional court was both the initial and ultimate arbiter of 

conflicts about the meaning of the law between itself and the people's courts. 

Rectifying the mistakes of people's courts on appeal was only one of the 

ways in which the regional court was supposed to encourage uniformity in 

the application of the laws. Another way was by preventing mistakes and 

deviations from the norm in the first place. There were several ways the 

regional court might do this. First, it could convene conferences 

(soveshchaniia) to discuss new laws and interpret for lower court judges the 

meaning of recent rulings and guiding explanations of the USSR or RSFSR 

Supreme Court. Second, it could hold training sessions for young judges or  

refresher courses for senior judges.224 At these sessions, commonly referred 

to as a "practicum" (praktika), judges were given the materials from recently 

tried cases and asked to solve them in writing. Judges whose answers 

accorded with the view of the regional court were given high marks. Third, 

the regional court could conduct "surveys" (obzory ) and "generalizations" 

(obobshcheniia) of judicial practice in the region. Typically, the results of the 

studies were distributed to all courts in the region. Sometimes, they were 

accompanied by an explanatory note, called an "informational letter," which 

highlighted the courts and individual judges which had made the most 

common or eggregious mistakes. Fourth, the regional court could conduct 

reviews of judicial performance in individual courts and summon their 

chairman to the weekly meeting of the presidium in order to discuss the 

-- -- 

224 The USSR Ministry of Justice maintained an institute for improving the qualifications of 
judges and justice officials (The All-Union Instititute for the Improvement of Workers of Justice, 
or VIURIu) and the RSFSR Ministry of Justice's Institute for the Study of Soviet Legislation 
held seminars for judges, too, but neither had the capacity to train or instruct judges 
systematically. On avenge, a judge would be "commandeered (komandovan) to Moscow for a 
two week training session at the All-Union institute only once every five years. Interview with 
L. S. Khddeev, former Director of VIURIu, March 16, 1992. 



results. In the vernacular of Soviet judicial administration, such discussions 

were referred to as a "grilling" (razbor).* In sum, the regional court had at 

its disposal a number of means of manufacturing consent in the judiciary. 

What was the impact on the internal independence of Soviet judges of the 

regional court's efforts to achieve uniformity? In all judiciaries, the prospect 

of having a decision reversed by an appellate court is intended and believed 

to have some effect on the calculations and conduct of trial court judges. In 

the United States, for example, judges study closely the rulings of superior 

courts and readily admit that being reversed is a very humbling, and 

sometimes humiliating, experience.226 Upon his retirement from the South 

Carolina Court of Appeals, a judge recently explained, by way of a parable, 

"how a judge feels about getting reversed." Confronted by the devil with an 

offer for an absolute guarantee against reversal in exchange for the eternal 

damnation of his soul as well as that of his family and friends, the judge 

responds, "what's the catch?" Judges, he suggests, wiil go to great lengths to 

avoid being overruled.227 

Judges in the US, of course, can afford to be sanguine (and silly) about the 

influence on judicial behavior of the prospect of reversal since, at least in 

unelected judiciaries, few political repercussions flow from being reversed.228 

The influence on decision making in lower courts of the prospect of reversal 

in America is, in the main, voluntary and its impact depends largely, if not 

225 The regional court might simply order the chairman of the people's court in question to 
write and submit for review his own survey of recent decisions, and mistakes, in specific areas of 
law. 
226 See, for example the discussion in Shapiro, op. at., 1981,43. 
227 See Alex Sanders, "A Judge's Swan Song," The lud~es '  lournal, 33,3 (Spring 1994), 25. 
228 See, for example, the discussion of the work of thejudiaal performance review commission 
in California in "Judging the Judiciary," California Lawver, May 1994. 



solely, on the personality of the judge. In the USSR, however, there were a 

number of adverse consequences to being reversed on appeal. A judge's 

performance rating, potential bonus, professional reputation and future 

career depended closeiy on his rate of reversal, or what in the USSR was 

termed the "stability of sentences" (stabil'nost' ~rie;ovorov).229 Judges with 

poor performance indices were "subjected to sharp criticism" at oblast 

meetings, according to a report of the USSR Ministry of Justice in 1985. "Such 

measures of influence" (merv vozdeistviia), it added, "lead, as a rule, to 

positive resuits."230 The prospect of reversal in Soviet Russia thus was 

inherently coercive; it created strong and tangible incentives for trial court 

judges both to anticipate and abide by the regional court's view of the law. 

In assessing the impact of regional courts on the internal independence of 

judges in the USSR, we must also take into consideration the specific features 

of the appellate process in that country. It should be noted, for example, that 

the probability that a judge would experience these consequences of reversal 

was greatly increased by the unique conception and unusually broad scope of 

appellate review in Soviet criminal procedure. Unlike "cassation" in its 

classical (i.e. French) conception, where the court evaluated only the alleged 

error of law in the trial court's decision, cassation proceedings in Soviet 

Russia were not limited to a review only of the legal issues raised by the 

229 There were in tad two different ways of measuring the "quality" Ckachestvo) of judicial 
performance in the USSR. One way was to divide the number of decisions overturned in 
cassation by the total number appealed. The other way was add the number of decisions 
overturned or modified in both cassation and supervision and then divide by the total number of 
cases tried by the court or judge. See Iu. D. Severin, "Kriterii lorhestva pravosudiia trebuiut 
sovershenstvovaniia," Sovetskaia iustitsiia, no. 15, 1989, 2-4. 
230 See the report on the organization of the Orenburg regional court, TsGAOR, f. 9492, op. 8, d. 
2064,11.189-199. The USSR Ministry of Justice extolled the practices of the Orenburg court and 
distributed the report to all courts as an example of a "positive experience" to be emulated. 



appellant.231 The Soviet concept of cassation was much broader. It followed 

what was called the "principle of revision" (revizionnoe nachalo), according 

to which the court was entitled and indeed obligated to search the complete 

record of the proceedings in the trial court for errors of any kind.= In 

addition, a court of cassation was authorized to reverse upon finding what 

were in effect errors of fact -- the official grounds for reversal in such 

instances being "incompleteness or one-sidedness" (ne~olnota ili 

odnostoronnost') of the judicial investigation of the evidence and 

"nonconformity of the conclusions of the court to the factual circumstances of 

the case" (nesootvetstvie vyvodov suda fakticheskvm obstoiatel'stvam 

dela)?u Official commentaries to the Code of Criminal Procedure made it 

clear that cassation courts enjoyed broad discretion in making such rulings. 

For example, they might overrule when they believed the trial court's 

findings were based on evidence that was "insufficiently complete" 

(nedostatochno polnoe) or "not precisely established" (ne tochno 

us tanovleno).234 

A reversal in cassation in Soviet Russia was also much more than simply a 

nullification of the legal validity of the trial court's decision. Whereas in 

France, upon finding reversible error, the cassation court simply "broke" the 

231 For a discussion of the scope of a cassation appeal in France, see G. Kock and R. Frase, The 
French Code of Criminal Procedure (Littleton, CO 1988), 36-38, and A. V. Sheehan, Criminal 
Procedure in Scotland and France (Edinburgh, 1975), 91-2. 
232 Osakwe, op. ci t ,  484, suggests that the scope of cassation in the USSR was "narrower than 
review de novo but wider than review for error." 
233 Ugolovno-profsessual 'nyi kodeks RS FSR, articles 342-344. 
EM Kommentarii k u~olovnomu-protsessual'nomv kodeksu NFSR (Moscow, 19761,480-484. For 
examples of such rulings, see Biulleten' verkhovnoao suda RSFSR, no. 9,1981, no. 10,1985, no. 12, 
1987. Appellate courts in the US have the right to reverse for "insuffiaency of evidence" but 
rarely do so. See the discussion in Malindil Seymore and Mark Thielman, "Appellate Reversal 
for Insufficient Evidence in Criminal Cases: The Interaction of the Proof and the Jury Charge," 
American lournal of Criminal Law, 16 (1989), and Jon 0. Newman, 'Beyond Reasonable 
Doubt," New York University Law Revie~v, 68,5 (November 1993). 



decision and returned it for retrial, the Soviet court of cassation gave 

"instructions" (ukazaniia) to the trial court as to what needed to be rectified 

upon retrial.235 The reversal, according to a former chairman of the RSFSR 

Supreme Court, served as the "criterion by which lower courts were to 

evaluate their performance and make the necessary adjustments" Qopravki); 

it thereby "oriented" judicial practice in the future.236 The decision of the 

cassation court in Soviet Russia was also not conceived as functionally 

distinct from that of the trial court. "Being an act of justice," wrote a noted 

scholar, the decision of the cassation court "becomes an inalienable part 

(neotWemlimaia chast'), an organic component, of the decision of the court of 

first instance."237 The purpose of cassation in Soviet Russia, clearly, was not 

simply the correction of trial court mistakes. 

The structure of cassation review appeared specially designed to strengthen 

the influence of the regionai court on lower court judges' behavior. Each 

member of the regional court not employed as a trial court judge was assigned 

a "zone" (zona), usually consisting of one or two people's courts, over which 

2% Although these instructions were "binding" (obiaza telny), most Soviet legal scholars 
insisted they did not prejudice the outcome of the subsequent trial nor compromise the 
independence of the trier of fact. See M. S. Strogovich, Pravo e ~arantii  zakonnosti (Moscow 
1%2), 172,208. V. M. Savitskii, Konsti tu tsionnve osnovv sovetsko~o ravosudiia (Moscow, 
1981), 231, by contrast, suggested that there was a certain amount of "psychological" 
dependence upon retrial- The Supreme Court of the RSFSR straddled thc fence on this question, 
acknowledging in its annual reviews of the work of cassation panels that in practice, trial court 
decisions "are frequently prejeduced" (neredko predreshaetsia] by the improper formulation of 
these instructions. See Biulleten' Verkhovnog Suda RSFSR, no. 9,1981. 
236 See A. Orlov, 'Nadzor Verkhovnogo ~ u d a  RSFSR za osushestvleniem pravosudiia," 
Sovetskaia iustitsiia, 1972, no. 24,4. 
23' Temushkin, op. cit., 48. The metaphor most commonly used in decriptions of wssation 
proceedings in the USSR was taken from the harvest, a p&ess consisting of many stages. The job 
of the cassation court was to "separate wheat from the chaff." The roIe of the trial court - to 
deliver the material for the threshing. See, for example, the discussion of cassation practice in 
the stenographic report of the plenum of the RSFSR Supreme Court, August 27,1985. 



they were expected to exercise "judicial supervision" (sudebnvi nadzor).238 

All cases in that zone appealed in cassation were to be first reviewed by and 

then tried with the participation of that member of the court. This judge, 

referred to as a "mentor" (kurator), was supposed to record in a special 

journal the mistakes made in his zone, and he was held accountable by the 

presidium for the performance of the court(s) under his supervision. A 

kurator was also specifically "attached" (zakreplen) to one or more of the 

younger judges within the courts of his zone and responsible for his 

education and professional development. The relationship between the 

kurator and court was described as one of "patronage" (sheftsvo), and the 

relationship between the kurator and subordinate judges as one of "tutelage" 

(nastavnichestvo).239 Superior court judges thus not only had the capacity to 

influence decision-making in the lower courts, but strong incentives to do so 

as well. 

One might well infer from both these arrangements and the breadth of the 

regional court's powers of review that the internal independence of people's 

court judges was systematically compromised. There is a considerable 

amount of scholarship and evidence which suggests this was so. For 

example, in his study of the work of the courts in the 1950s, Gorlizki found 

that the efforts of the presidium of the regional court to achieve uniformity 

in the application of the laws tended to undermine the "procedural integrity" 

of trial courts.240 According to a number of Soviet scholars, the power and 

238 Some regional courts organized cassation review along functional lines - that is, each 
member of the court would review a certain category of case, irrespective of its provenance. 
Most courts, however, arranged their appellate work in a very personalized manner, and were 
encouraged to do so by the USSR Ministry of Justice. See its report on the organization of the 
Orenburg regional court, TsGAOR, f. 9492, op. 8, d. 2064, 11.189-199. 
239 ibid. 
240 Gorlizki, op. at . ,  176; 25. 



influence of the regional court became greater in the late 1960s, after the 

abolition of the Ministry of Justice. Citing a survey of more than 2,000 judges 

conducted between 1967 and 1968 which revealed that 10 percent said they 

had been subjected to "illegal influence" (nezakonnoe vlianie) in their work, 

these scholars maintain that some of this "influence" consisted of pressures 

coming from higher court judges.241 These findings helped justify the 

reestablishment of the Ministry of Justice and its local detachments in 1970 

and the consequent requisitioning from the courts of the responsibility for 

judicial supervision. 

Despite the reconstitution of the Ministry of Justice in 1970, both the 

kurator and regional court continued to be held accountable for the 

performance of their subordinates. As early as 1974 many people's court 

judges requested that higher courts be made accountable for their 

perforrnance.242 While this request was not granted immediately, it was at 

least partly satisfied by the new Law on Court Organization in the RSFSR, 

adopted in 1980, which proclaimed it the regional court's responsibility to 

render "assistance" to lower courts in the "correct application of the laws."243 

The Ministry of Justice took concrete steps to reinforce this accountability. In 

1986, for example, the USSR Ministry of Justice itself initiated disciplinary 

proceedings against three judges of the Kemerovo regional court who had 

241 Alekseev, op. tit, 1974,82; also Temushkin, 132. 
242 See L. S. Simkin, 'Upyt sotsiologicheskogo izucheniia obshchestvemogo mneniia 
nbotnkikov iustitsii o tunktsional'nykh problemakh sudebnogo upravleniia," in Problemv 
sovershenstvovaniia sovetsko~o zakonodatel'stva: trudv VNIISZ, vyp. 7,1976, 175-180. 
243 See the discussion in L. S. Sirnkin, "Sovershenstvovanie zakonodatel'stva, reglamen- 
tiruiushchego polnomochiia vyshestoiashchikh sudov," in Sovershenstvovanie 
zakonodatel'stva o sudebnoi sisteme (Moscow, 198S), 102-105. 



reviewed in cassation, and left unchanged, a wrongful conviction of an 

elderly woman for "home-brewing."'44 

As this last example suggests, however, the consequences of the 

arrangements by which superior court judges were held accountable for the 

performance of their subordinates and the regional court as a whole was 

evaluated according to its own rate of reversal were in fact far from 

unambiguous. While it is clear that the kurator's accountability for the 

performance of the courts in his zone tempted him to interfere in the process 

of adjudication in the people's courts, this same accountability inclined him 

to overlook mistakes and errors made by those judges under his tutelage. A 

mistake in his zone, after all, made the kurator look bad; it showed he had 

not exercised adequate supervision over his pupils. I t  also was a blemish for 

the record of the regional court as a whole, since it too was evaluated at least 

partly in terms of the performance of its subordinate units. 

Making sense of the kurator's professional conflict of interest is important 

for our understanding of internal independence, for any reluctance on his 

part to overturn decisions may have emboldened people's court judges and 

created for them a certain amount of liberty in making decisions. Yet sorting 

out this conflict is not easy. The discovery in cassation proceedings of a 

reversible error on the part of the trial court placed the kurator in a quandary: 

should he reverse the decision and face the prospect of a dressing down by his 

own superiors for failing to prevent the mistake, or should he let the original 

verdict stand and hope that it would not become the subject of a review, and 

2* Letter from Osetrov, the Deputy Minister of Justice of the USSR to Severin, the Deputy 
Minister of Justice of the RSFSR, dated September 19, 1986. 



possibly reversed, in supervision by the presidium or supreme court? 

Clearly, how a kurator resolved this dilemma depended on the facts in the 

case and his calculations of the probability of the appellant obtaining a review 

in supervision. But it also depended on the views and position of the 

presidium. According to a Soviet scholar and former functionary of the 

Ministry of Justice, "there was an unwritten rule that operated for years in the 

majority of regional courts according to which every case with the prospect of 

being overturned in cassation was quietly (neglasno) reported to one of the 

leaders of the court. He in turn would give advice to the cassation panel 

based not only on juridical considerations, but also statistical ones as well -- so 

that the oblast's record didn't look worse than others."*45 

Whatever the outcome of such consultations and the kurator's 

deliberations in individual cases, it appears that it was common for the 

kurator to turn a blind eye to the errors of his pupils. Evidence of the 

deliberate avoidance of otmena is abundant For example, in 1982, a report of 

the USSR Ministry of Justice revealed that cassation panels often reacted to 

mistakes in the people's courts not by reversing their decisions but rather by 

writing a "private ruling" (chastnoe opredelenie), which nevertheless 

chastised the trial judge for some procedural indiscretion and "put under 

suspicion the Iegali ty and justifiability" of the original verdicts."246 The 

kurator's reluctance to reverse, and desire to protect both himself and his 

subordinates, was reflected also in statistical patterns of appellate practice. 

245 L. S. Simkin, "Obsluzhivanie sudebnoi vlasti: funktsii i struktury," Trudv pravovoi 
akademii, vyp. 1,1991,53. V. P. Poludniakov, the Chairman of the Leningrad City Court 
confirmed the existence of this practice in his court, but claimed that he personndly ordered an 
end to it in 1985. Interview, November 24,1991. 
246 TsGAOR, f. 9492, op. 8, d. 1783,l. 237. 



Between 1949 and 1959, when the kurator system and presidia of regional 

courts first were established, the rate of cassation otmena as a percent of all 

verdicts passed fell from 8.2 to 1.9.247 And while a rapid rise in the rate of 

reversal in cassation was occasioned by the reestablishment of the Ministry of 

Justice in 1970, it declined precipitously soon thereafter. Between 1973 and 

1983, the rate of cassation otmena (as a percent of all verdicts passed) fell from 

10 to 3 percent. This decline was not, in the opinion of most Soviet scholars, 

a reflection of an objective improvement in the quality of trial court decision- 

making, but the consequence, rather, of the practice of avoiding otmena. 

Underneath this "statistical prosperity" (blaao~oIuchie) in other words, lay a 

large number of "latent mistakes." On average, only sixty percent of all 

mistakes of the people's courts were reversed in cassation proceedings. Forty 

percent of the time the intervention of either the presidium or RSFSR 

Supreme Court was required to correct the error.248 

Making Sense of Internal Dependence 

People's court judges were not internally independent. They worked in an 

environment in which they were frequently subjected to pressures by 

superior judges with potentially coercive powers. And yet it is hard not to 

temper this conclusion with the observation that the contradictory interests 

of these superiors and especially the kurator may have insulated the people's 

court judge from these pressures and perhaps afforded him some room for 

manuever. A report on the work of regional courts conducted by the USSR 

- 

24' Gorlizkl, op. at., 137. 
248 See V. N. Kudriavtsev ed., Effektivnost' pravosudiia i problerna ustraneniia sudebnykh 
oshchibok (Moscow 1975), G. P. Baturov ed., Oraanizatsiia sudebnoi deiatel'nosti (Moscow, 
1977), 99, and I. L. Petrukhin and T. G. Morshchakova, Teoreticheskve osnow otsenki 
kachestva mavosudiia (Moscow 1987). 



Ministry of Justice in November 1984 suggested as much when it decried "the 

absence an adequate means (otsutsvuet dolzhnvi ~oriadok) by which the 

decisions of higher courts exert influence (vozdeistvie) on concrete persons, 

on judges."249 Of course, the frustration of efforts to impose on local judges 

the views of higher authority is not the same as the assertion of their 

independence and liberty, but an appreciation of this problem must form a 

part of our understanding of the overall dependence of the Soviet judiciary. 

ConcIusion: Soviet Judicial Dependence Reconsidered 

This chapter has shown that the Soviet judiciary was "dependent" in three 

critical ways -- personally, collectively, and internally. That is, on both an 

individual and institutional basis, judges were subjected to pressures and 

admonished to apply laws in a particular and prejudiced manner from the 

Party and executive (in both central and local incarnations), as well as higher 

courts and even the populace. Attached to these pressures and advice, 

moreover, was the potential to punish judges for their non-compliance. One 

might reasonably expect therefore that judges' behavior in court was heavily 

influenced by this dependence. In the following chapter we examine this 

expectation in detail. But before we do, we must make one final observation. 

Not all of the advice and pressures to which judges were subjected pointed in 

the same direction. While local party organs, the Ministry of Justice and its 

regional Departments, and certain sections of the population beseeched 

judges to get tougher on criminals, central party policy and superior courts 

told them to toe a line of measured leniency. It was up to judges to decide 

whose advice they would heed. 

249 TsGAOR, f. 9492, op. 8, d. 20641.34. 



The Politics of Judicial Independence and the Administration of Criminal 
Justice in Soviet Russia, 1982-1992 

Chapter Three: 
Assessing the Quality of Soviet Justice: Bias and Impartiality 

Introduction. 

In order to assess the impact of the reforms of the Gorbachev era on the 

administration of justice in Russian courts, we need to establish first a 

baseline measure of the character and quality of the administration of justice 

in the period preceding reform. Previous studies of justice in Soviet Russia 

have not developed a clear portrait of the work of the courts -- at least not one 

with the kind of precision and detail that will facilitate a comparison of 

justice in the pre- and post-reform periods. This chapter is devoted primarily 

to the creation of that baseline. The main objective is to ascertain whether, or 

to what extent, Soviet courts could and did administer justice impartially. 

First I review the appraisals of Soviet justice in the work of Sovietologists and 

Soviet jurists. I then introduce and interpret new evidence about the conduct 

of courts in the first half of the 1980s. Finally, I present an explanation of 

certain patterns of decision-making in Soviet courts. I pay considerable 

attention in this chapter to methodological questions concerning the 

measurement of justice and the definition of impartiality. These are issues 

not often studied by political scientists, and rarely addressed even by the small 

subfield of specialists concerned with the comparative study of courts. 



What was "Soviet lustice"? 

The conventional wisdom about the quality of the administration of 

justice in the USSR is not flattering. In North America in particular, the 

popular estimation of Soviet justice has been primarily scurrilous. Most 

Americans equated Soviet justice with the show trials of the 1930s and the 

Gulag, and for most American lawyers, "Soviet justice" was and remains an 

oxymoron.1 Like Russians' own quip about the mutual fraudulence of the 

staple Soviet newspapers, 'Truth" (Pravda) and "News" {Izvestiia), 

Americans have long believed that there was simply no justice in "Soviet 

justice? For most, the adjective "Soviet" was still synonymous with 

"Stalinist." 

The treatment of Soviet justice in academic circles, by contrast, at least 

until recently has been far less critical and categorical. Sovietologists have, it 

is true, produced a literature on Soviet courts which claims that justice in the 

USSR was characterized by a harsh paternalism and juridical nihilism? In 

addition, western commentators have documented in some detail the 

susceptibility of Soviet justice to politicization -- in particular, the use of 

courts to punish dissidents and dispense with political enemies.4 But few 

western writers have levelled unqualified criticism at the work of Soviet 

courts. On the whole, western scholars and students of Russian history in fact 

For a recent example, see "A Rule of Law in Russia? Not quite," American Lavvver, May 1989. 
The old maxim was: "there is no truth in News, and no news in Truth." 

3 On paternalism, see Harold Berman, Justice in the USSR (Cambridge, Mass, 1963); on 
nihilism, see Eugene Huskey, "A Framework for the Analysis of Soviet Law," Russian Review, 
50, 1 (1991). 
4 On the arbitrary uses of Soviet criminal law against political enemies and dissidents, see 
Peter Reddaway, "Policy Towards Dissent since Khrushchev," in T. H. Rigby et. id. eds., 
Authority, Power, and Policv in the USSR (London, 1983), and Louise Shelley, "Soviet Courts 
as Vehicles for Political Manuever," Soviet Union/ Union Sovietisue, 13,2 (1986), 



have been quite circumspect, perhaps even agnostic, in their appraisal of 

criminal justice in the USSR. For example, despite considerable evidence of 

political guidance of and outright interference in the work of the courts, 

Sovietologists have been reluctant to daim that the practice of ordinary 

justice was distorted systematically by the pressures to which judges were 

exposed.5 The consensus among Sovietologists as well as emigre scholars 

appears to be that the administration of justice in ordinary cases may not 

have been affected by the nefarious practices associated with "political 

justice."6 Even the most implacable critic of the Soviet system rendered only 

an ambiguous judgement about the overall quality of Soviet justice: Soviet 

courts, as Robert Conquest put it, "work very much within a framework 

determined only partly by legal considerations."7 

There are two readily identifiable reasons why western assessments of 

Soviet justice have been so cautious. The first has to do with a combination 

of optimism and theory. Most research on Soviet law has been guided by the 

hypothesis that, since the death of Stalin, there has been both a growing 

compartmentalization of law and politics in the USSR, as well as an emerging 

See Robert Sharlet, 'The Communist Party and the Administration of Justice in the USSR," in 
Donald Barry et. aI. eds. Soviet Law After Stalin, part 3 (Aalphen aan den Rijn, 1979), and 
Peter Solomon, "Soviet Politicians anc Criminal Prosecutions: The Logic of Party Intervention," 
in James Millar, ed., Cracks in the Monolith: Party Power in the Brezhnev Era (Arrnonk, NY, 
1992); see also George Ginsburgs, '7s the Soviet Judiciary an Elite?Review of Socialist Law, 
11,1985. 
6 See Otto Kirchheimer, Political lustice: The Use of Laa l  Procedure for Political Ends 
(Princeton, 1%1). Louise Shelley, in "Soviet Courts as Vehicles for Political Manuever," Soviet 
Union/Union Sovietiaue. 13,Z (1986), claimed that there were in fact "two systems of justice" in 
operation in the USSR. Western scholars were not alone in this belief. In The f rosecution of 
Economic Crimes in the USSR, 1954-1984 (Falls Church, VA, 1985), 39, Friedrich Neznanskii, 
an emigre scholar, claimed that there was a vast difference between justice for officials and 
justice for the "ordinary citizen." For the latter, justice had "lost much of [the] arbitrariness of 
the Stalin era and is most closely determined by the objective standards of formal law." 
7 Conquest, Justice and the Lepal Svstem in the USSR (London, 1%8), 27. 



distinction between ordinary and extraordinary justice.8 It was common for 

Sovietologists to claim, for example, that, much as the use of terror in politics 

receded, the administration of justice was losing some of its more arbitrary 

attributes. While Sovietologists readily acknowledge that there have been 

dreadful periodic setbacks, such as the infamous retroactive use of the death 

penalty for a few specific offenses in 1961, most writing on justice in the post- 

Stalin period evinces a belief that its administration improved fairly steadily 

and would continue to do so. Optimism about the future of Soviet justice 

seemed warranted, first by the success in reforming criminal law in the 

Khmshchev era, and in particular, the achievement of a reduction of the 

political quotient in the legal definition of crime? Some scholars noted that 

there were also some distinctively positive "trends" in criminal justice, 

especially in the penal policies of courts.10 Furthermore, researchers could 

point to a number of factors which were evidence of the further separation of 

law and politics in the Brezhnev era -- a growing specialization in the 

personnel employed by the Party to supervise legal agencies, higher education 

levels among legal officials, and greater access of advocates to juvenile 

defendents and other clients charged with non-political offenses." Such 

8 For examples of such judgements, see Robert Sharlet, "Legal Policy Under Khrushchev and 
Brezhnev: Continuity and Change," in Soviet Law After Stalin, part 1 (Leyden, Netherlands, 
1978), and 'De-Stalinizatiom and Soviet Constitutiondism," in Stephen Cohen ed., The 
Soviet Union Since Stalin (Indiana UP, 1980), esp. p. 107. More generally, see Barrington 
Moore: Terror and Pro~ress USSR: Some Sources of Change and Stabilitv in the Soviet 
Dicta torshiv (2nd ed., Harvard, 1%6). 

See the d~scussion in Harold Berman, Soviet Criminal Law and Procedure: The RSFSR Codes 
(Harvard, 1%6), Peter H. Solomon, Jr., Soviet CriminoIo~ists and Crimnal Policv: S~ecialists 
in Policv Making (London, 1978), and more recently, Yoram Gorlizki, "De-Stalinization and the 
Politics of Criminal Justice in Russia, 1953-1%4," unpublished doctoral dissertation, Oxford 
University, 1992. 
lo See Peter Juviler, "Some Trends in Criminal Justice," in Soviet Law After Stalin, part 3, 
Donald Bany et. al. eds. (Leyden, Netherlands, 1979), and idem., Revolutionarv Law and 
Order: Politics and Social C h a n ~ e  in the USSR (New York, 1976). 
11 See Eugene Huskey, "Specialists in the Soviet Communist Party Apparatus: Legal 
Professionals as Party Functionaries," Soviet Studies, 40,3 (1988), Donald Bany, "Leaden of 



hopeful trends, and the underlying hypothesis about the modernization and 

professionaiization of the Soviet legal system, encouraged Sovietologists to 

paint portraits of Soviet justice in muted or mixed colors. 

A second and perhaps more important reason tor ambiguous 

characterizations of and agnostic beliefs about Soviet justice has been the 

difficulty of conducting empirical research on the work of the courts. For 

almost all scholars, the pauaty of reliable and generalizable evidence about 

Soviet criminal justice has prevented its precise measurement and 

evaluation. Good evidence about the practice of justice in Soviet courts 

simply was impossible to obtain. Interviews with important justice officials 

were difficult to secure, and there were obstacles even to the observation of 

trials? No statistical information about the administration of justice was 

made public until 1987 and it was not until 1991 that official data on crime 

and the work of the courts work were published openly.13 As a result, most 

evidence about Soviet justice was of an autobiographical or anecdotal nature, 

or acquired in such a way as to make Sovietologists reluctant to generalize.14 

The difficulties of conducting independent empirical research have made it 

impossible for Sovietologists to verify whether, or to what degree, the 

hopeful changes in criminal law and its administrators carried over to the 

practice of justice and the work of the courts. In short, western scholars 

the Soviet Legal Profession: An Analysis of Biographical Data and Career Patterns," 
Canadian-American Slavic Studies 6, 1 (1972), and Huskey, 'The Politics of the Soviet 
Criminal Process: Expanding the Right to Counsel in Pretrial Proceedings," The American 
Journal of Comparative Law 34,l (Winter, 1986). 
12 See George Feiffer, ustice in Moscow (New York, 1%5). 

See Ger van der Berg, The Soviet Svstem of lustice: Figures and Policy (Leyden, 1984). 
14 in 'The Communist Party and the Administration of Justice," op.cit.. Sharlet amassed a 
large amount of incriminating evidence about interference in the work of the courts. But because 
of the scattered and indirect nature of much of the evidence gathered, he avoided making a 
generalized verdict about the quality of Soviet criminal justice. 



simply have not had the kind of evidence necessary to substantiate confident 

and precise claims about the character or quality of Soviet justice. 

Perestroika, Sovietology, and the Study of Soviet Justice. Developments 

in Russia since 1985 have alleviated some of the problems impeding more 

confident and unambiguous characterizations of Soviet justice. The refoms 

of the Gorbachev era and the subsequent dissolution of the USSR unleashed a 

veritable flood of information about the work of the courts in Soviet Russia. 

The relaxation of censorship in particular made possible the more candid 

reporting of trials in the press, more searching interviews with legal officials, 

and the publication of selective judicial statistics. For example, in the early 

years of glasnost, investigative journalists uncovered a number of horrific 

injustices in Soviet courts -- most famously, in 1986, the "Vitebsk Affair," the 

case of an investigation of a series of thirty-six murders in Belorussia which 

continued over the course of ten years and for which fourteen innocent 

individuals were convicted, one of whom was sentenced to death? In the 

same year, it was revealed that the rate of acquittals given by Soviet courts 

was alarmingly low -- estimated at less than one half of one percent. The 

acquittal had, it was said, "practically disappeared" from Soviet justice.16 

The revelations and discoveries of Perestroika opened an appalling vista 

onto Soviet justice. Not surprisingly, some western assessments of Soviet 

justice in this period were sharply critical. In a review of western writing 

The Vitebsk Affair is discussed in chapter four. For other reports of injustices, see Aleksandr 
Borin, 'Vse ili nichego," Li teratumilia ~ a z e t a ,  March 26, 1986, Arkady Vaksberg, "Kak slovo 
otzovetsia," Literatumaia ~aze ta ,  May 7, 1986, and Olga Chaikovskaia, "Obizhaetes' na 
menia, ne obizhaetes' ..." Li teraturnaia ~aze ta ,  October 22, 1986. 
l6 See Vaksberg, "Pravde v glaza," ~iteraturnaia Gazeta, March 2, 1986 and Iurii Feofanov, 
"Mera otvetstvennosti," Izvestiia, March 14, 1986. 



about law and the courts in the USSR published in the Gorbachev era, 

Stanislaw Pomorski concluded: 

It is conventional wisdom that the whole system of criminal 
justice shows very strong prosecutorial bias and is prone to 
victimize individuals dragged into its wheels .... Presumption of 
innocence has been all but forgotten; in hct, the courts proceed 
on the principle of the presumption of guilt.17 

It is not easy to say that this is a fair representation of the "conventional 

wisdom." Certainly few Sovietologists have been willing to make such 

polemical claims about the character of Soviet justice. The majority of 

western scholars interested in Soviet legal development have in fact 

continued to write about Soviet law, or specific laws, and the political 

environment in which justice is administered, rather than about the work of 

the courts per se.I8 But Pomorski's assessment does capture the sentiment of 

some recent scholarship, and those Sovietologists who have ventured 

descriptions of Soviet justice in this period have done so through the analysis 

of specific sectors of the administration of criminal law (such as the 

prosecution of official crime), or the chronicling of Soviet jurisprudential 

debates, and the re-reporting of some of Soviet journalists' more sensational 

discoveries which, when read as representative of the work of the courts as a 

l7 Stanislaw Pomorski, 'Tomrnunists and Their Criminal Law Revisited," Law and Social 
In~uiry, 14,3 (Summer 1989). For similar, but less sweeping, indictments of Soviet justice, see 
George Fletcher, ' ln Gorbachev's Courts," New York Review of Books, May 18,1989, as well as 
the artides by Shelley, and Lampert, cited above. It should be noted that the phrase 
"prosecutorizd bias" appears to be Pomorski's translation of an expression first used by Soviet 
j&nalists, and later ikal scholars to generate momentum for its*refom. The only ~ o b i e t  
translation of the expression I am aware of renders it, awkrvardly, as "inculpatory tendency." 
See V. I. Terebilov, The Soviet Court (Moscow, Progress Publishers, 1986). 
l8 See for examples, Donald Bany ed., The Impact of Gorbachev on Soviet Law (The Hague, 
1989), and Eugene Huskey, "Expanding the kght  to Counsel During the Pre-trial stage: The 
Limits to lnstitu tional Autonomy," American Tournal of Com~arative Law, 1986. 



whole, certainly yield a highly unfavorable impression of the quality cf the 

administration of justice in the USSR.19 

In this study, however, whether or not Pomorski's characterization of the 

conventional wisdom is fair is less important than whether his 

characterization of Soviet justice is accurate. Certainly it cannot be taken 

literally: if Soviet courts in fact presumed defendents guilty prior to trial, they 

would not have issued any acquittals at all. The allegation of "prosecutorial 

bias," moreover, is more rhetorical than real. Statistically speaking, there is a 

prosecutorial bias in every system of criminal justice: in all countries most 

criminal trials result in convictions. Whatever its merits, Pomors kiss 

characterization of Soviet justice is too impressionistic to be used as a baseline 

in this study. In order to identify how the reforms of the Gorbachev era 

influenced the administration of justice in Soviet Russia, we need a more 

discriminating evaluation of Soviet justice in the pre-reform period. 

Measuring Justice and the Question of Impartiality. 

It is not immediately clear how to evaluate Soviet justice with precision, 

especially if our goal is to assess the degree of its impartiality. Political science 

offers little guidance about how to answer these questions. In fact, political 

science does not offer much general or specific advice about how to evaluate 

the work of courts. Political scientists rarely analyze the work of courts on an 

l9 For examples of the use of this evidence, see Nicholas Lampert, ''Criminal Justice and Legal 
Reform in the Soviet Union," Soviet UnionlUnion Sovietiaue, 15,Z (1988) and Louise Shelley, 
"CrirninaI Law and Justice Since Brezhnev," in D. Barry, ed., Law and the Gorbachev Era 
(Dordrecht, 1988), Donald Barry and Carol B. Barry, Contemporary Soviet Politics, an 
Introduction (Prentice Hall, NJ, 1991) and the essays in Donald Barry, ed ,  Toward the "Rule of 
Law" in Russia? (Armonk, NY, 1992). 



aggregate basis, and the discipline as a whole has not developed many 

measures of justice. Most of the research on courts conducted by political 

scientists in North America pertains to the behavior of individual judges and 

courts, not entire countries, and consists largely of attempts to discern the 

sources of individual judicial decisions and opinions via correlations 

between the biographical attributes of a particular judge (such as sex, ethnicity, 

or party membership, cumulatively treated as "inputs" to his or her decision) 

and their personal decisions ("outputs"). The evaluations of judicial 

behavior yielded by such investigations, moreover, have been almost 

exclusively quantitative, and rarely generalizable to the system of justice as a 

whole. The only normative scale used by political scientists to evaluate 

justice in other countries is the somewhat undiscriminating and 

anachronistic measure originally devised by Kirchheimer, that is, the degree 

of its politicization.20 

It should come as little surprise, then, that political scientists have not 

asked many questions about impartiality. Political scientists have displayed a 

greater interest in questions about judicial independence and judicial 

administration than the administration of justice per se. As I demonstrated 

in chapter one, most political scientists who analyze courts from a 

comparative perspective have made judicial independence, not impartiality 

the subject of their studies. Moreover, in much of this work, independence 

has been conceived as a substitute for impartiality, and in some studies even 

- 

20 See Otto Kirchheimer, Political lustice: The Use of L e a l  Procedure for Political Ends 
(Princeton, 1961). For recent examples of evaluations derived from Kirchheimer's scale, see 
Waltman and Holland, The Political Role of Law Courts in Modern Societv, the symposium on 
judiad politics in West Euro ean Politics, Summer 1992, and Stumpf, ed, "Whither Political 
Jurisprudence: A Symposium," Western Political Charter1 36 (1983). For a critique of the 
study of justice in such terms, see Peter Russell, 'The Politics of Law," Universitv of Windsor 
Facultv of Law Yearbook, 1992. 



serves as its surrogate measure.21 Whatever the theoretical problems with 

such an assumption, the problem here is that judicial independence as a 

concept and measure is too removed from the actual conduct of the courts to 

serve as a reliable indicator of judicial performance. In light of the 

underdevelopment of the concepts of impartiality and bias in political 

science, therefore, as well as in social science more generally, we must look at 

its treatment in other disciplines for methodological advice.22 

Legal scholarship does not immediately provide much methodological 

assistance on this question. Law is in fact the likely source of political 

science's treatment of independence and impartiality as synonyms.23 Most 

lawyers and legal scholars, furthermore, deliberately do not measure the 

administration of justice in the aggregate. It runs contrary to some of the 

basic principles of the law in the most western judicial systems to try to 

evaluate justice on anything other than a case-by-case basis. The principle of 

stare decisis no twit hs tanding, it is the fundamental assump tion of most 

major legal systems in the world that no two cases, no two judges, and 

therefore, no two judgements are, will, or should be, exactly alike. In most 

z1 Martin Shapiro suggested that in modem societies, judiaal independence substitutes for a 
belief in the impartiality of the adjudicator and the consent of the parties to trial; see Courts: 
A Comparative Political Perspective (Chicago, 1981); See also Theodore Becker, Comparative 
Judicial Politics: The Political Functionin~s of Courts (Boston, 1970). 
22 In the last decade, a number of sodal scientists, primarily sociologists and anthropologists, 
have begun to devise measures for the evaluation of justice: So far, however, tlus research has 
not produced a methodotogically sound, or widely accepted, way of assessing the 
administration of justice on a scale larger than individual courts. See, for example, Thibault 
and Walker, "On the Origins of Procedural Fairness," Sara Cobb and Janet Rifkin, "Practice and 
Paradox: Deconstructing Neutrality in Mediation," Law and Social Inauirv, 16, l  (Winter 
1991), and Cass Sunstein, 'Neutrality in Constitutional Law," Columbia Law Review, 92,l 
(January 1992). 
23 In Valente v 77te Queen, the Canadian Supreme Court treated independence and 
impartiality as synonyms. See the discussion of this decision in ~ e t e r ~ u s s e l l ,  The ludiciary in 
Canada: The Third Branch of Government (Toronto, 1989), and The Independence of Provincial 
Judges, the report of the Manitoba Law Reform Commission (Winnipeg, Manitoba, 1989). 



countries, this assumption applies to the act of sentencing as well, and 

inhibits the efforts of politicians to impose rigid guidelines on any aspect of 

the judicial process. The same basic principle is taken further in some 

countries, where it is held that a trial which complies with the rules of 

natural justice is deemed to produce its own law: in most respects the 

deasions of such a court are unimpeachabte.24 In the eyes of the law, 

adjudication is highly contextualized activity and judicial decisions are 

necessarily and purposefully idiosyncratic. Attempts to evaluate the 

administration of justice in the aggregate involve a generalization that is 

anathema to the law. 

I 

To complicate matters further, when lawyers do evaluate justice in 

individual cases -- for example, on appeal -- it is rarely the character of a 

judicial decision itself, and much less its consequences, that is scrutinized. 

Rather, what is properly the subject of appellate court review, at least in the 

common law world, is almost always the manner in which a decision has 

been reached, not the outcome or verdict per se. Judgements as to the quality 

of justice -- eg. the fairness, impartiality, accuracy, and legality of judicial 

decisions -- are made almost exclusively with respect to the process by which 

such decisions were reached. It is not justice itself, in other words, but how it 

has been administered, that is under review. Accordingly, in North 

American legal practice, impartiality is not conceived as a trait of justice or 

characteristic of a judicial decision. Impartiality is usually understood, rather, 

as a property of the proceeding, not the outcome. Hence, in the United States, 

one has a constitutional right not to impartial justice, but rather to an 

24 On the principle of res judicata in Europe, see Mauro Cappelletti, The ludicial Process in 
Comparative Perspective (Oxford, 1989). 



"impartial jury." In Canada, the Charter gives citizens the right to an 

"impartial tribunal." In neither country can one readily appeal a judicial 

decision on the basis of a claim about its substantive partiality or bias, unless 

one has evidence suggesting that the way in which a particular decision was 

arrived at was, or may have been, biased? Whether or not the actual 

decision of such a jury or tribunal is substantively impartial is usually held to 

be indeterminable36 

There are a number of liabilities to using such an approach to evaluating 

justice in a social science investigation such as this one. First, the law's 

insistence on an individualistic and highly contextual appraisal of justice 

impartiality constrains our desire to say something about the administration 

of justice in general. In addition, if we generalize about the whole of justice 

on the basis of observations made about its administration in particular cases, 

we make a inference about judicial behavior and courts which is anathema 

both to the law and to common rules of inference in social science. Second, 

the most comprehensive and complete data about the administration of 

justice in the USSR is statistical and aggregate in nature. The use of such data 

in the determination of the quality (impartiality) of justice in individual cases 

therefore requires the reverse inference (i.e the ecological fallacy) which is 

also of dubious validity. It is thus only with the risk of some un-law-like 

generalizations and questionable inferences that we can say whether or not 

Soviet justice as a whole was administered impartially. 

z5 The recent US Supreme Court ruling prohibiting the use of data about systemic raaal bias in 
the sentencing practices of US courts as a basis for habeus corpus petitions illustrates how little 
probative value the likelihood or probability of an outcome having been biased has in US case 
law. See Michael Tonry, "Sentencing Reforms and Racial Disparty," Judicature, 78,3 
(November-December, 1994). 
z6 Martin Golding, "On the Adversary System and Justice," in Philosophical Law: Authority, 
Eaualitv, Adiuciation, Privacv (Westport, CT, 1978). 



In the absence of cogent methodological advice from other disciplines 

about how to measure justice, however, we must accept the best advice of the 

law. But we need not be overly modest about the kinds of conclusions we can 

make about Soviet justice itself. For the most part, when legal scholars 

counsel against trying to say whether or not judicial decisions or the outcome 

of trials are themselves just or unjust, biased or impartial, their advice applies 

primarily to the problem of verification and proof? Beneath this 

epistemological warning and disclaimer, one finds much evidence that most 

lawyers, philosophers and legal scholars believe that the way in which justice 

is administered does indeed have a profound impact (though somewhat 

short of causal) on the outcome and character of justice itself. Certainly it 

would not be controversial to say that an impartial trial and proceeding is 

more likely to have beneficial consequences for substantive justice than one 

that is not. These admissions, along with the fact that a minority of scholars 

adopts a philosophical position about justice and impartiality which is purely 

procedural -- that is, which holds that if the trial or proceeding is impartial, 

the outcome is necessarily impartial as well -- encourage us to venture a few 

cautious claims about the quality of Soviet justice itself, and not just about the 

way in which it was administered. 

Three methodological questions must be resolved, nevertheless, before we 

proceed to evaluate Soviet justice. First, we need to specify the means by 

which courts in North Amercia determine whether or not a proceeding is 

impartial. Second, we need to examine whether or not these means are valid 

27 See, for example, the discussion of fairness in Ronald Dworkin, Law's Em~ire  (Oxford, 1986), and 
T. R. Allan, "Justice and Fairness in Law's Empire," Cambridge Law lournal, 5 2 1  (March 1993). 



for assessing the impartiality of proceedings in a non-adversarial system of 

justice such as the Soviet one. If they are not valid, the means of making 

such a determination must be modified to fit the task. Finally, we need to 

establish what kind of evidence should be consulted in order to make these 

determinations. 

1. The Conditions of an Impartial Trial in North America. 

It is not easy to say what constitutes an impartial proceeding in the United 

States. Legal scholars claim that the norm of impartiality derives from the 

two rules of natural justice: rzerno jlrdex i~ calrsa prop* -- the judge cannot 

sit in his own case, and ntiditer et altera pars -- the judge must hear both sides 

equally.28 Lawyers in the US suggest that this norm has become a 

fundamental right on its own and now inheres in the constitutional 

guarantee of due process.29 But there is little case law on impartiality itself in 

North America. Lexically and conceptually, therefore, the right to an 

impartial trial is somewhat indistinguishable from all the other rights and 

practices deemed to comprise and foster "due process." For example, Black's 

Law Dictionary defines a "fair and impartial trial" as one "where accused's 

legal rights are safeguarded and respected." It adds that: 

a fair and impartial trial by a jury of one's peers contemplates 
counsel to look after one's defense, compulsory attendance of 
witnesses, i f  need be, and a reasonable time in the light of all 
prevailing circumstances to investigate, properly prepare and 
present the defense. 

28 See Cappelletti, op. cit. 
29 David Martland, ''Justice Without Favor: Due Process and Separation of Executive and 
Judicial Powers in State Government," Yale Law lournal, 94,7 (June 1985), and Carolyn M. van 
Noy, 'The Appearance of Fairness Doctrine: A Conflict in Values," Washimton Law Review, 
61 (1986). 



A "fair trial," according to the same dictionary, is: 

a hearing by an impartial and disinterested tribunal; a 
proceeding which hears before it condemns, which proceeds 
upon inquiry, and renders judgement only after trial 
consideration of evidence and facts as a whole. A basic 
constitutional guarantee contained implicitly in the Due Process 
Clause of Fourteenth Amendment, US Constit~tion.3~ 

"Impartiality," "fairness," and "due process" are cross-referenced so often and 

intersect with one another with such frequency in legal treatises that they 

form a semantic traffic jam. One can hardly say anything more concrete or 

lucid about an "impartial trial" in the US than that it is one which observes 

the two rules of natural justice and complies with due process requirements. 

Sifting through the legal scholarship on impartiality, fairness, and due 

process, we can identify two other basic conditions deemed necessary in order 

for a trial to be considered impartial. The first is that the adjudicator and 

tribunal in which he/she presides be "independent."31 Since we have already 

dealt with the question of independence in chapter two, however, we need 

not discuss it further here. The second further condition of an impartial trial 

is that the adjudicator not be biased. 

There is considerable case law and greater clarity on judicial bias, which is 

not surprising, given the important role of the judge in US courts. In the US, 

- - 

XI See Black's Law Dictionary, fifth edition (St. Paul, Minnesota, 1983), 307, 309,383. 
31 See, for example, the discussion of Vnlente 2 The Queen in Peter Russell, The ludiaary in 
Canada: The Third Branch of Government (Toronto, 1989), and in Peter McCormick and Ian 
Greene, J*es and Judyinr: in Canada (Toronto, 1990); and the discussion of Wmd v Village of 
Monroeville and Tuniey v Ohio in Martin Redish and Lawrence Marshall, "Adjudicatory 
Independence and the VaIues of Due Process," Yale Law Tournal, 95,3 (January 1986), 494-497. 



a judge presiding in a criminal trial is presumed impartial in the absence of 

bias or the appearance of a b ias3  "Bias," in turn, is understood to mean a 

judge's perceived or real interest in the outcome of the case. There appear to 

be three kinds of bias recognized by US courts: first, a financial stake in the 

resolution of the matter sub judice; second, prior knowledge of the facts in the 

case; and third,  a personal relationship (either of favor or animosity) with one 

of the parties in the case.33 

It should be noted that only the first kind of bias is applied strictly in US 

courts. Any identifiable pecuniary interest in the outcome of the case, no 

matter how small, is considered sufficient grounds to disqualiFy a judge in the 

US? Important conditions are placed on the second and third kinds of bias. 

For prior knowledge of the facts in the case to constitute grounds for a 

successful disqualification charge, it must have been gained extra-judicially. 

For personal biases and prejudices to require a judge's recusal, it must be 

manifest in the courtroom comportment or commentary of the presiding 

judge. The interest in the outcome of the case stemming from either prior 

knowledge and personal relationships, more importantly, must be considered 

3* See "Note: Judiaal Disqualification for Appearance of Bias," Temple Law Review, 62, 3 
(1989). The presumption of the impartiality of judges in the common law dates back at least to 
the time of Blackstone, in whose Commentaries on the Laws of Endand, v. 3, p. 361, one finds 
the statement that "the law will not suppose a possibility (!) of bias or favor in a judge." 
33 See Paul Lewis, "Systemic Due Process: Procedural Concepts and the Problem of Recusal," 
Kansas Law Review, 38 (1990), and Adam Safer, 'The Illegitimacy of the Extrajudicial Source 
Requirement For Judicial Disqualification Under 28 USC & 455(a)," Cardozo Law Review, t5,3 
(December 1993). 
34 See the symposium on "Judiaal Conflicts of Interest," in American lournal of Comparative 
Law, 18 (1970). Generally speaking, the first kind of bias is interpreted strictly by appellate 
courts in the US. For example, if a judge has any amount of direct material interest (stock or 
financial), no matter how insignificant, in the matters of any one of the parties, it will be 
treated as  sufficient grounds for disqualification. When the interest is indirect, however, a 
more generous test -- the "apprehension of bias" test, is applied. For example, in a recent US 
case, a judge was allowed to preside in a case in which one of the parties had provided a major 
source of his electoral campaign financing; see Paul Lewis, "Systemic Due Process," op. dt. 



by an appellate court to be of such significance and potential influence that it 

"offer[s] a temptation to the average man as a judge to forget the burden of 

proof required to convict the defendent."35 What constitutes bias in the US is 

thus what an appellate court would find sufficient to seduce an ordinary or  

reasonable man away from the rules of law. 

We must also note that US courts have assumed a very high threshold of 

temptation in the judiciary. Quite a number of appearances of bias and 

potential interests are insufficient to convince a court in the US of the 

presence of such a dangerous "temptation." For example, a judge's 

philosophy, opinion, or understanding of the meaning or purpose of law or 

laws, irrespective of how it is expressed, is not considered a bias of any kind? 

In addition, while there are personality traits of judges which in the US are 

widely believed to be conducive to impartial adjudication -- for example, a 

deep knowledge of and affinity for the laws, analytical detachment, a quiet 

demeanor -- their demonstrable absence has never constituted grounds for a 

successful claim of partiality or bias in the US.37 More generally, judges have 

been allowed to rule in cases of their own contempt charges, despite what for 

most laymen would seem to be an inherent professional conflict of interest in 

such proceedings.38 Recent rulings on disqualification illustrate that there is 

- - 

35 This standard was created in litmey v Ohio; see "Judiaal Disqualification: The Quest for 
Impartiality and Integrity," Howard Law Ioumal, 33,3 (1991). 
36 See the discussion of Lnird v Tatern in Redish and Marshall, op. at., 502, and in "In re 
Rollins," op. cit. 
37 See the discussion of impartidity in the ABA's Code of Judiaal Conduct in Judicature, 74/1 
(June-July 1990) and Judicature, 7512 ( August-September, 1991). 
38 In a number of recent cases, the manifest hostility of a presiding judge toward one of the 
parties has not been found a reliable or sufficient indication of a judge's potential partiality 
and bias. In one case, a judge who was heard to say before trial "1 have a great deal of 
resentment for people like these who are foreigners and come here and are involved in crime," 
was not disqualified. In mother case, a judge who was a friend of a murdered judge was 
allowed to sit in the trial of the alleged killer. For these and other curious rulings on bias, see 



an unusually, and in some cases unreasonably, strong presumption of 

integrity and impartiality in the judiciary as a whole in the US.39 

2 Applicability to Soviet Criminal Justice. 

A. From l~npartinlity to Objectivity. 

LE we interpret "impartial trial" as "due process" literally -- that is, as the 

bundle of rules and procedures which have been cawed out of the 

Constitution by judicial precedent and govern the conduct of trials in the US 

-- then surely we will not be able to investigate whether or not Soviet courts 

administered justice impartially. The structure of criminal proceedings in 

non-adversarial systems such as the one in the USSR is such that many of the 

rules which comprise "due process" in the common law world simply do not 

exist.40 Asking questions about criminal justice in Soviet Russia in terms of 

"due process," therefore, will not tell us much about the character or quality 

of its administration. 

If however, we interpret impartiality to mean "due process" in a more 

general and substantive sense, then we can begin to identify functional 

equivalents of "due process" in Soviet criminal procedure as well as norms 

which are comparable to impartiality. "Substantive due process," for 
-- - 

"Systemic Due Process," op. cit. 389,409, and Paul Leubsdorf, 'Theories of Judging and Judge 
Disqualification," NYU Law Review, 237 (1987). 
39 For example, even in a case where the presiding judge had received a large electoral 
campaign contribution from the attorney, the defendent's disqualification charge 
was disallowed. See Lewis, op. at. In analogous cases in Canadian administrative law, such a 
potential finanaal interest in the outcome is considered "too alien, contingent, and remote" to 
constitute pecuniary bias and warrant disqualification. See Evans and Janisch et. al. eds, 
Administrative Law Cases. Text and ~aterials,  third edition (Toronto, 1989), 274. 
40 It is not, strictly speaking, that there is no concept of due process in the USSR, but rather 
that there is not the due process about which we are accustomed to thinking. Harold Berman 
makes a similar point regarding the presumption of innocence in his rejoinder to George Fletcher 
in American lournal of Comparative Law 18 (1968). 



example, is usually understood by lawyers in the west to mean the 

prevention of the arbitrary deprivation of citizens' property and liberty.4' 

Due process in this more tangible sense is thus not merely a bill of rights for 

defendents in criminal trials, but the rules and principles of trial whose 

observance has the noble purpose of preventing adjudicators from 

inadvertently presuming facts and prematurely drawing conclusions about 

guilt in criminal proceedings. An impartial trial, according to this notion of 

due  process, is one in which the rules designed to forestall such behavior 

were duly observed. 

While there is no specific term for impartial trial in Soviet criminal law, 

and there is no word in the Russian language equal to "impartiality," there is 

a norm which approximates this concept of impartial trial and exists to serve 

the goal of substantive due process.42 The Fundamentals of Criminal 

Procedure of the USSR for example, contain a norm which specifically 

requires courts to conduct a "comprehensive, complete, and objective" 

investigation and hearing before rendering a decision in each case.43 The 

Code of Criminal Procedure (UPK) of the RSFSR reproduces this principle as 

a rule, article 20, which reads as follows: 

A court, procurator, investigator and detective are obliged to take 
all measures provided by law in order to conduct a 
comprehensive, complete and objective analysis of the 

4l This is the definition of "substantive due process" in Black's Law Dictionary. 
42 There are of course a number of words in Russian which dosely resemble the English 'bias," 
namely, "pristrastie," as well as the pair of synonyms for "prejudice," i.e. predvziatost', and 
predubezhdenie. An archaic word resembling "impartiality" (nelitse~riiatno) appears only 
once, and then adverbially, in all of the literature examined in the course of this study. 
Interestingly, a recent Russian legal dictionary renders "impartiality" as s~ravedlivost', a 
word western students of Soviet law would be inclined to translate as "justice.** See Anglo- 
russkii ~o lnv i  iuridicheskii slovar' (Moscow, Sovetnik publishers, 1993). 
43 0sn& ;golornogo sudoproirvodstva Soiuza SSR i soiuznykh respublik Vedornosti 
verkhovnono soveta SSSR, no. 1,1959, article 15. 



circumstances of the case, and to bring to light circumstances 
tending both to convict and to acquit the accused, as well as those 
tending to aggravate and to mitigate his gu i l t9  

The objectivity norm, as I will refer to it henceforth, thus approximates both 

the principle of "equal hearing" expressed as the second rule of natural justice 

and shares the objective of substantive due process. 

Clearly, the comprehensiveness, completeness and objectivity of a judicial 

inquest and hearing in the USSR is not the same as an impartial trial in the 

USA. The objectivity norm, in addition, is far from being a perfect measure 

of the administration of justice in the USSR. First, there is undeniably an 

element of subjectivity in the determination of what constitutes "objectivity." 

Almost any investigation can be found incomplete or insufficiently 

comprehensive, and the amount of completeness and comprehensiveness 

required by an appellate court judge in any jurisdiction varies according to the 

circumstances and gravity of the case as well as the mood and policy of its 

own superior courts.45 Second, assessing the objectivity of a hearing yields 

only a partial picture of justice: the trial in non-adversarial systems, as we 

have seen, is only the final stage in a 

Analyzing the objectivity of criminal 

long sequence of criminal proceedings. 

proceedings in the USSR, therefore, will 

44 Article 2 4  Uerolovno-protsessual'nyi kodeks RSFSR (Moscow, 1992). Berman, op. a t .  
translates this norm as 'Thorough, complete and objective." This rule, which I will henceforth 
refer to as the objectivity norm, is also similar in spirit to the second rule of natural justice 
requiring an "equal hearing" before judgement. 
85 As we shall see, there does appear to have been an element of arbitrariness in some 
appellate court judgements, as well as considerable fluctuation in the policy of the RSFSR 
Supreme Court on these issues. But, the obligation to a t e  evidence and reasons in support of 
findings of incompleteness tends to eliminate capricious rulings as well as make it possible to 
detect whimsical shifts in policy. On the purpose of appellate courts more generally, see 
Martin Shapiro, "Courts," in Fred Greenstein and Nelson Polsby, eds., Handbook of Political 
Science v. 5, Government Institutions and Processes (Reading, MA, 1975), and more recently on 
'The Giving Reasons Requirement," in Universitv of Chicago Leeal Forum (1992). 



give us a picture of the character of criminal trials which has been shaped by 

the perspective of Soviet appellate courts, not a portrait of the administration 

of justice as a whole. 

To some extent, however, these shortcomings can be compensated for. 

First, the objectivity norm is not nearly as arbitrary, or facile, as it sounds: the 

composite behavioral requirements of "comprehensiveness," 

"completeness," and "objectivity" for the courts are well explicated in the 

commentaries to the code of criminal procedure as well as in the precedential 

rulings and guiding explanations of the Supreme Court. For the judicial 

investigation to be considered "comprehensive and complete," the court 

must conduct a "meticulous review (ts hcha tel'naia ~roverka) of all possible 

claims (versii) about the commission of the crime and its circumstances, 

including those that confirm such claims as well as those which disconfirm 

or cast doubt on them." For the investigation to be considered "objective," 

there must be an "unbiased and unprejudiced attitude (besoristrastnoe i 

nepredvziatoe otnoshenie) to the investigation and hearing of the case that 

allows the elucidation of circumstances which both incriminate as well as 

acquit the defendent.1146 The degree to which Soviet courts complied with 

these rules and requirements will provide us with a strong measure of 

procedural objectivity. 

We can also supplement the objectivity norm itself as a measure of justice 

by studying behavior that is thought conducive to objective hearings. 

Specifically, we can examine courts' observance of more specific rules and 

46 See Kommentarii k u~olovno-protsessual'nomv kodeksu RSFSR (Moscow, 1976), 34-35, and 
Postanovleniia i opredeleniia DO u~olovnym delam verkhovno~o suda RSFSR. 1981-1988 
(Moscow, 1989), 31 9-328. 



procedures which help prevent hasty and unfounded judicial decisions. 

Somewhat polemically, of course, one could claim as some Soviet 

proceduralists did that the entire Code of Criminal Procedure exists to 

prevent the arbitrary dispensation of justice and that all of its rules foster the 

objectivity of trials. There is much to support this claim. For example, 

complying with the rule of immediacy (ne~osredstvennost'), which prohbits 

courts' from using for the purpose of determining guilt evidence gathered at 

the pre-trial stage and included in the prosecution's dossier but which has not 

examined verbally at trial, would certainly help reduce the possibility that 

fabricated testimony might influence a court's findings.47 But assessing the 

degree to which trials complied with all of the requirements of the UPK is 

beyond the means of this inquiry. 

With the assistance of an assumption about the factors most likely to 

compromise the "objectivity"of trials in non-adversarial systems, we can 

identify a few of the rules which are most important to the objective 

administration of justice in the USSR.48 We assume here that, as result of 

the pre-trial imbalance between defense and prosecution and the pressure 

placed on the prosecution to bring even poorly investigated cases to trial, 

there was an  inherent propensity, or bias, toward conviction in the pre-trial 

system of Soviet justice9 Also, because of the fewer, as well as lower, 

47 See, for example, the discussion in T. G. Morshchakova, "Nekotorye voprosy 
neposredstvennogo issledovaniia dokazatel'stv v sude pri rassmotrenii ugolavnykh del," 
Kommentarii sudebnoi praktiki za 1981 god (Moscow, 1982). 
48 Given the underdevdoped state of o;r knowledge of the practice of criminal justice in the 
Soviet Union and other countries of the avil law tradition, of course, our assumption of what 
would further an impartid trial or facilitate the equal hearing of the sides in the USSR is 
based primarily on theory, not empirical or experimental research. See, for example, Mi jan 
Damaska, "Presentation of Evidence and Factfinding Preasion, Universitv of Pennsvlvania 
Law Review, 123 (1973). 
49 Both of the premises on which this assumption rests have strong ernpir id  justifications. On 
the inequalities between defense and prosection in Soviet criminal justice, see Eugene Huskey, 



requirements placed on the admissibility of inculpatory evidence in non- 

adversarial criminal proceedings, the relative importance of the completeness 

of the judicial investigation for fact-finding precision rises.50 In order for the 

objectivity norm to be fulfilled, in other words, Soviet courts had to assume a 

critical posture toward the pre-trial dossier.51 The most important rules to 

follow in such an environment would be those governing the examination 

and weighting of incriminating evidence developed during the pre-trial 

investigation (the general sense of article 71 of the UPK). More specifically, 

we can say that an equal hearing would be undermined particularly by the 

failure of courts to assess the validity of, or find independent corroboration 

for, incriminating evidence such as the testimony of victim (article 75) and 

confession of defendent (article 77). Again, while the scrupulous observance 

of all of the rules of criminal procedure would tend to bolster the likelihood 

of a hearing being equal, or at least reduce the potential for continued 

inequality between defense and prosecution, we will concentrate primarily on 

the degree to which Soviet courts complied with the objectivity norm itself. 

"Expanding the Right to Counsel: The politics of the Pre-trial Process in the Soviet Union, 
~ m e r i c a n  lournal of Comparative Law, 1986. More recent research on the conduct of pre-trial 
investigations by police in USSR also shows that most prosecutions were built on poorly and 
tendentiously investigated cases. See, for example, V. I. Vlasov, "Problemy kachestva 
rassledovaniia prestuplenii i puti ikh resheniia," kandidat dissertation (Moscow, 1991), A. K. 
Rustmov, "Obespechenie zakonnos ti pri proisvodstve predvari tel'nogo rassledovaniia," 
kandidat dissertation (Moscow State University, 1992), and V. I. Baskov, "Zakonnost' i 
obosnovannost' vozbuzhdeniia ugolovnykh del," Vestnik MGU, seriia 11. Pravo, no. 4,1993. 

See Mi j a n  Darnaska, "Evidentiary Barriers to Conviction and Two Models of Criminal 
Procedure: A Comparative Study," Universitv of Pennsvlvania Law Review, 121 (1973). 
51 Of course, while article 20 of the E F S R  code  expre&ly mandates an "equal attitude" 
(ravnoe otnoshenie) to both prosecution and defense, we can say at the very least that the 
failure of courts to assume an equalIy a i t i d  posture or "attitude" toward defense and 
prosecution would compromise the objectivity of the hearing. 



B. Looking for Bias 

The search for comparable indicia of bias in this study is more complicated 

by the different structure of criminal procedure in the USSR. At a general 

level, we must be aware that the dispositions and behavior of judges thought 

conducive to impartial adjudication in North America may not only be 

different from those desired in non-adversarial systems of justice, but also 

have quite contrary consequences. For example, in non-adversarial systems, 

because of the inequality in the control of evidence between defense and 

prosecution generated at the pre-trial stage, a mechanism of redressing this 

imbalance is necessary in order to ensure a fair and impartial hearing of the 

evidence. A common remedy in countries of the civil law tradition is an 

aggressive, "inquisitorial"- type judge.52 In such proceedings, the prohibition 

of certain forms of judicial activism -- such as excessive interference from the 

bench during proceedings -- which in the US is widely held to be integral to 

the conduct of an impartial trial would in fact exacerbate the imbalance of the 

parties, violate the second rule of natural justice and jeopardize the 

impartiality of the proceeding.53 Dispassionate and detached judges in the 

USSR, in other words, would not necessarily further the impartiality, 

fairness, or objectivity of criminal proceedings. 

There are also substantial evidentiary obstacles to studying bias. None of 

the three kinds of judicial bias recognized by US courts and outlined above is 

52 See Goldstein and Marcus, 'The Myth of Judiaal Supervision in Three 'Inquisitorial' 
S stems: France, Italy, and Germany," Yale Law loumal, 240 (1977), and Frase, op. cit. Y 5 See, for example, the discussion of criminal justice in South America in "From Bullets to  
Ballots: Reforming the Courts in Argentina," Journal of Democracv, 4,3 (1993), and in Robert 
Vaughn, "Proposal for Judicial Reform in Chile," Fordham International Law Review, 16,3 
(1 992). 



easily detected from a distance. The personal prejudice, financial interest, and 

prejudgement of a judge are largely imperceptable outside of the courtroom. 

Without evidence of the comportment of judges at trial or detailed 

information about the circumstances of the cases in which it is alleged, the 

only way to discern the presence of bias, or other temptations to forget the 

burden of proof, is to examine the artifacts of criminal justice -- that is, 

verdicts and sentences. As I demonstrate below in the discussion of rates of 

acquittal, however, there are a number of problems with inferring from 

aggregate data and statistical patterns in judicial decision-making the 

individual characteristics of judges such as bias. 

Even if we had direct and reliable indicators of judicial bias in the USSR, 

however, we cannot conclude that it did or was likely to influence the 

administration of justice without an estimate of the threshold of temptation 

for Soviet judges. Clearly, it would be unwise to assume a high threshold of 

temptation in the Soviet judiciary, at least not one comparable to the level 

conferred upon judges in the US. Few of the conditions which allow an 

indulgent application of the law of bias in the US were present in the Soviet 

judiciary. Judges were not well paid in the USSR (see chapter two). In 

addition, Soviet judges as a whole were poorly educated in the law; it was not 

until the late 1960s that more than three-fourths of all judges had higher 

education degrees in law, and most of these came from correspondence 

courses. Serving on the bench, moreover, was often a temporary career 

move: judges were encouraged to leave the bench after three five-year terms. 

And because of recruitment policy preferences for those with experience in 

manual labor, most judges in the 1980s had their primary professional 



socialization outside the law - in such disparate and distant fields as 

carpentry, metal-working, and culinary science. 

Unfortunately, none of this information helps us devise an accurate test 

for temptation or actual bias. While it would be fair to say that the allegiance 

of Soviet judges may well not have been solely, or even principally, with the 

law, and we can justifiably presume in Soviet judges a lower threshold of 

temptation than the one used to evaluate allegations of bias in US judges, we 

cannot establish with any precision what an appropriate expected level would 

be.54 in light of the twin complications of first detecting bias and then 

ascertaining its influence, therefore, we will focus our efforts primarily on 

assessing the objectivity of hearings in Soviet criminal trials. 

3. Kinds of Evidence 

Below, I examine three kinds of evidence about the administration of 

Soviet justice. First, I investigate individual cases of wrongful conviction 

recorded and analyzed by the USSR and RSFSR Ministries of Justice and 

discussed at  RSFSR Supreme Court Plenums. Second, I examine the The 

"Records" (Bidleten') of both the RSFSR and USSR Supreme Courts, which 

regularly reported illustrative cases of judicial error in this area, and 

published guiding explanations on the law of objectivity as well as 

54 Both western and Soviet scholars contend that Russian and Soviet legal culture was the 
seedbed of a crass legal nihilism and that Soviet judges had little affinity for or saw little 
instrinsic value in the principles of the law. See Robert Sharlet, "Stalinism and Soviet Legd 
CuIture," in Robert Tucker ed., Stalinism (Princeton, 1974), Eugene Huskey, "An Framework for 
the Analysis of Soviet Law," Russian Review, 44, 1 (1991), and Peter SoIomon, "Legality in 
Soviet Political Culture: A Perspective on Gorbachev's Reforms," in Nick Lampert and Gabor 
Rittersporn, eds., Stalinism: Its Nature and Aftermath: Essays in Honor of Moshe Lewin 
(London, 1992); for Soviet analyses, see Oleg Tumanov, "Iuridicheskli nigilism," in Pul's reform 
(Moscow, 1989), and A. Likas, Pravovaia kul'tura sovetsko~o pravosudiia (Moscow, 1990). 



summaries of case law on objectivity conducted by the courts' own 

Departments of Generalization.55 Apart from this underused source, 

published academic commentaries on the law of objectivity also shed light on 

court practice? Third, I consider both new and old data about rates of 

acquittal, conviction, supplementary investigation, and termination of 

criminal proceedings in Soviet court rooms. I plumb each of these sources for 

what they reveal about objectivity and bias in the administration of justice in 

Soviet Russia before the onset of the reform debates and legislation of the 

Gorbachev era. 

It should be noted here that neither of these sources is flawless or  without 

limitations. In both journalistic and archival form, the reports of cases of 

injustice and wrongful conviction cannot be considered complete, pristine or 

even truly primary sources. The details of each case have not been recorded, 

or reported, fully, and may have already undergone an initial sifting. Often, 

only the bare details (fabula) or basic problem (kazus) of the case are reported. 

The case history, furthermore, is sometimes given in abbreviated form. Not 

only, therefore, are judgements about the cause of the particular injustice or 

error made on the basis of incomplete information, but they are also made 

under the influence of their first distillation. 

55 There is a bias in this source, but it is one which helps the investigation here. The 
Bidleten' did not record all cases, but rather, only those which it deemed illustrative of the 
problems in judicial practice as a whole. Interview with the Head of the Department of 
Codification and Legislation, RSFSR Supreme Court. 
56 The greatest source of information about the work of trial courts in general and the 
objectivity of hearings more speafically is appellate court judgements and practice. However, 
only one western scholar has used the Biuileten' as a source for insights about Soviet law. See 
William Butler, "Necessary Defense, Soviet Man, and Judge-Made Law," in Butler, ed., Law 
After Revolution (New York,1988). 



There are also a number of reasons to be cautious about making claims 

about the administration of justice as a whole on the basis of this source. 

First, not all of the cases of wrongful conviction have been outlined in the 

report. The incompleteness of the data base alone, therefore, obliges us to 

qualify our generalized statements. But even if the data about miscarriages of 

justice were complete, ascribing to the administration of justice as a whole 

practices discovered in reports of individual cases of injustice runs counter to 

most western thinking about law and courts. Generalizations about justice, 

especially on the basis of information about injustice, involve an inference 

about the judicial process and behavior of judges that is contrary to some of 

the most basic premises of most western thinking about law and courts. 

To some extent the limits to generalizing from the evidence about 

injustice are compensated by the more comprehensive and statistical data on 

acquittal rates. These data tell us about the conduct of all courts on a 

continuous basis. And yet there are problems with the use of the information 

about acquittals as well. The data on acquittals tell us much about the 

margins of the administration of justice in the USSR. Acquittals were, as the 

data reveals, a very rare, and perhaps exceptional, occurrence. Clearly, it 

would be imprudent to assume that practices confined to the outer reaches of 

Soviet law were legion, or present at all, in the main stream of Soviet justice. 

In short, there are problems with the use of each source in this study, and 

they must be taken into consideration in the process of drawing conclusions 

about the character of Soviet justice. Analyzed together, however, and 

compared against one another, these two kinds of data may lead us to a 

balanced evaluation of Soviet justice. 



A. The Miscarriage of lustice. 

The study of the miscarriage of justice in the West is in its infancy. There 

is not much case law on or jurisprudence about miscarriages of justice. Legal 

dictionaries provide little guidance on the subject, defining the "miscarriage 

of justice" very generally, and undiscrirninatingly, as "judicial error."57 In 

the few and disparate essays published about miscarriages of justice, there is 

much politically-charged debate. Scholars disagree bitterly not only about 

what the appropriate remedies for miscarriages of justice should be, but also 

on such basic questions as the proper definition and classification of 

"miscarriage of justice." For example, lawyers and students of the judicial 

process traditionally have understood the term "miscarriage of justice" to 

mean trials in which an innocent citizen has been convicted. Recently, 

however, this liberal and largely intuitive definition of "miscarriage of 

justice" has come under attack. The Runciman Royal Commission on 

Criminal Justice, for example, charged with the study of the problem in the 

United Kingdom in 1991 and 1992, treated the acquittal of the guilty (whether 

as a result of non-prosecution, poor prosecution, or a court's finding 

reasonable doubt as to the defendent's guilt) also as miscarriages of justice?" 

s7 The conventional legal definition of "miscarriage of justice" in countries of the common law 
tradition is quite vague. According to Black's Law Didionawr a miscamage of justice occurs 
where there is a "decision or outcome of legal proceeding that is prejudicial or inconsistent with 
substantial rights of party." It adds that such a decision warrants reversal only if after a 
complete review of both the law and evidence in the case an appellate court concludes that "it 
is reasonably probable that a result more favorable to appealing party would have have been 
reached in absence of the error." Such a broad definition makes "miscarriage of justice" 
virtually indistinct from other types of judicid error. 
58 The commission also judged all "miscarriages of justice" of equal gravity. One scholar has 
argued that this finding was virtually predetermined by virtue of the commission's mandate to 
evaluate the (mis)adrninistration of justice in terms of "effectiveness." See Steven Greer, 
"Miscarriages of Justice Reconsidered," Modem Law Review, 57,1(1994). In the US by contrast, 
it has been long held, and enunciated in Supreme Court precedent in 1970 (In re Winship), that 



Disputes about what constitutes a miscarriage of justice are clearly both 

political and doctrinal. The discussion about the miscarriage of justice in the 

USSR below thus takes place in a relatively turbulent theoretical vacuum.59 

Despite the rancor and underdeveloped nature of thinking about the 

miscamage of justice, however, there appear to be at least two propositions 

about the subject that are widely accepted. Their enunciation here may 

forestall some misunderstanding below. First, most lawyers believe that 

some miscarriages of justice are worse than others. Usually, but not always, 

the acquittal of the guilty is found less abhorrent than the conviction of the 

innocent.60 However, even those who treat these different injustices as 

morally equal perceive a difference between miscarriages which consist of 

mistakes about "legal" innocence on the one hand, and "factual" innocence 

on the other. The difference has been employed in discussions of the 

miscarriage of justice to distinguish between convictions (subsequently 

determined wrongful and quashed) of the "technically innocent" and the 

"factually innocent." The former is usually applied to a convicted defendent 

in respect to whom there is no question of having committed the offense for 

which he has been charged, but, due to any number of reasons -- lor example, 

age, mental condition, or, more contentiously, a court's ruling inadmissible 

evidence of guilt believed veracious but which had been obtained, or 

it is far worse to convict an innocent man than let a guilty man go free. An American legal 
scholar recently claimed, however, that the US Supreme Court is moving in a direction similar 
to that of recent British interpretations; see Tom Stacy, 'The Search for Truth in Constitutional 
Criminal Procedure," Columbia Law Review, 91 (October, 1991), 1372. 
59 See, for example, Peter Thornton, T h e  Royal Commission on Criminal Justice - 
Miscarriages of Justice: A Lost Opportunity," Criminal Law Review, 1993, and the symposium 
on the Royal Commission's Report in Journal of Law and Society, 21,l (January 1994). 

Such a belief would appear to be theory neutral, and independent of one's moral or 
perspectives on the purpose of criminal justice. Even according to a crime-control model of 
criminal justice, there are perceived differences in the amount of damage done to the objective 
of crime-reduction by convicting the i ~ o c e n t  and acquitting the guilty. 



managed, illegally by the prosecution -- criminal sanctions are judged not 

legally applicable. The term "factually innocent," by contrast, is used to refer 

to individuals who actually did not commit the act for which criminal 

proceedings had been initiated. 

A second commonly-held belief about the miscarriage of justice is that, no 

matter how infrequent in occurrence or exceptional in circumstances 

miscarriages may be, their study can tell us something about the nature and 

character of the administration of justice in a country more generally. The 

speed and alacrity with which most British legal officials and scholars have 

come to this conclusion is truly striking. In the wake of a handful of 

convictions quashed by the High Court of Appeal in the late 1980s, most 

famously, perhaps, in the case of the "Maguire Four," functionaries from the 

Home Office as well as critical legal scholars quickly conceded that there was a 

"crisis" in the British judicial system.61 

From a social science perspective, as I have suggested above, the urge to 

generalize from these cases may not be so safe or sound. I make note of this 

here, however, not so much to cast doubt on recent writing about injustice in 

Britain, but rather to point out its implications for the discussion below. We 

must acknowledge that, irrespective of the scientific validity of such a 

proposition, an explanatory bias is introduced by its acceptance. Specifically, 

the researcher who embraces this proposition is likely to look for 

explanations of the miscarriage of justice which are rooted in the structure of 

the justice system or in some other kind of systemic rather than case-specific 

61 See Alistair Logan, "A Sewer Runs Through It," London Review of Books, November 4,1993, 
and "British justice: More Brilliant Sucesses," Times Literarv Supplement, January 7, 1994. 



factor. Whether or not this bias is good or bad depends on who you are. 

Certainly one of the consequences of systemic explanations of injustice is that 

they tend to exculpate judges individually, although not necessarily the 

judiciary as a collectivity. It should be clear, nevertheless, that this is a judge- 

friendly proposition. 

Miscarriages of Justice in Soviet Russia. 

In the Fall of 1978, the Department of Generalization (otdel obobshcheniia) 

within the Administration of General Courts (u~ravlenie obshchikh sudov) 

of the USSR Ministry of Justice fulfilled its annual plan of analyses of current 

problems in case law, or sudebnaia ~raktika. Among the many subjects i t  

studied that year were problems in the application of legislation on 

safeguarding farm produce, the protection of the rights of invalids, the 

resolution of divorce proceedings and the execution of their settlements. The 

objective of all such studies was to expose inconsistencies and "mistakes" 

(oshchibki) in the courts' administration of the laws. One of the studies 

conducted that year was devoted to the analysis of judicial mistakes more 

generally, and led to a ministerial decree (orikaz) titled "on observing legality 

in trying criminal cases and measures to eradicate instances of the unjustified 

conviction (neobosnovannoe osuzhdenie) of citizens." The decree itself 

remains classified today. But the report on which it was based -- called "on 

the results of studying the causes of mistakes leading to the unjustified 

conviction of citizens" -- is not. The discussion below is based primarily on 

this report.62 

62 TsGAOR, f. 9492 op. 8, d. 1387,l. 15-25. 



The first paragraphs of the report struck an optimistic tone. The 

Department of Generalization found that there had been considerable 

improvements in the efforts of courts in recent years to reduce the number of 

unjustified convictions. The report indicated that in the USSR as a whole 

since 1970, the absolute number of unjustified convictions had been cut in 

half. In the RSFSR, unjustified convictions were down 85 percent; in other 

republics, such as Azerbaidjan, Belorussia, and Lithuania, they were down by 

as much as 200 and 300 percent. The remainder of the report, however, was 

more sanguine. Despite such manifest improvements, the Department was 

obliged to report that the number of citizens unjustifiably convicted remained 

"significant" (znachi tel'no). 

Sadly, the total number of citizens unjustifiedly convicted in both 1970 

and 1978 was not reported. It is therefore impossible to determine just how 

considerable the improvements were as well as how "significant" the 

problem remained. The Generalization Department, moreover, did not study 

each and every unjustified conviction. Rather, the Department analyzed 300 

individual cases and commisioned its subordinate departments within 

Union Republic Ministries of Justice to study another 120. The Department 

amalgamated the results from the reports of the various republics and treated 

the 420 cases as a representative sample. 

We might conclude on the basis of the large sample alone that the Soviet 

system of justice was hopelessly flawed and extremely biased. Even without 

knowing the total number of unjustified convictions, it is clear that the scale 

of Soviet injustice was quite large. Of the 420, 365 were "rehabilitated 

completely," that is, had criminal proceedings against them declared null and 



void.63 In addition, approximately half of those unjustifiedly convicted had 

been given custodial sentences and almost one third had to be released from 

pre-trial detention centers9 If the gravity of injustice is measured by the 

consequences imposed on individuals by judicial error, the Soviet judiciary 

dearly placed a great burden on the population. But if we are to use the 

information about unjustified convictions in Soviet Russia to tell us 

something about the quality of the administration of justice in the USSR as a 

whole, and to help investigate whether or not Soviet judges were biased and 

trials un-objective, we need to know more about the nature of the mistakes 

made by Soviet courts. What did an unjustified conviction in Soviet Russia 

mean? What kind of "miscarriages of justice" were they? 

In the report, the phrase "unjustified convictions" refers to trial court 

convictions which were subsequently overturned (otmenenv) and terminated 

Qrekrashenv) by appellate courts. These were later defined, more 

operationally, as criminal proceedings which, in the opinion of higher courts, 

"deserve to be terminated (Dodlezhashchie prekrashcheniiu) at preliminary 

hearings but continue to trial and, despite the presence of grounds (dannye) 

which rule out criminal responsibility, lead to convictions." The meaning of 

both definitions is far from self-evident. Although the latter passage appears 

to imply that the grounds which exempted, or rather, should have exempted, 

individuals from criminal responsi bi tity were entirely legal, we cannot be so 

sure. In Russian, the word dannye, which I have translated here as 

63 Being so "rehabilitated" did not make one eligible for compensation. It was not until 1981 
that the Supreme Soviet passed legislation allowing compensation for wrongful prosecutions 
and conviction. In addition, according to Soviet law, avil proceedings could not be launched 
a ainst the state or its officials. P 6 The report does not indicate at what stage of the appellate process the convictions were 
overturned. It is thus not possible to determine how much time these persons spent in custody. 



"grounds," is also often rendered into English as "information," "data," or 

even "facts," all words much closer in meaning to the word "evidence." The 

ambiguity in the original Russian thus raises the question whether 

unjustified convictions in the USSR included not only cases in which 

individuals who, on legal grounds, should not have been convicted but 

nevertheless were, but also persons who could have (and perhaps should 

have) been freed Crorn criminal responsibility on such ostensibly "factual" 

grounds as insufficient evidence of guilt. 

Unfortunately, the report does not help us answer this question. The 

Department of Generalization did not attempt to distinguish, as western 

scholars would have, between wrongful convictions resulting from, or rather, 

consisting of, factual versus legal error. The Generalization Department in 

fact made few distinctions among unjustified convictions. To some extent 

this was understandable. Unjustified convictions were distributed relatively 

evenly across most articles of the criminal code, and there were unjustified 

convictions in almost every category of crime -- personal, property, economic, 

and, in the Soviet formulation, "crimes against the social order." There were 

no particularly strong statistical correlations between the incidence of 

unjustified convictions and the nature of (the alleged) criminal o ffenses. For 

example, 11.5 percent of unjustified convictions occurred in prosecutions for 

hooliganism (article 206, UK RSFSR), 11 percent in cases of alleged violation 

of the terms of probation (article 1982), and 8 percent in cases of the alleged 

arbitrary seizure of land and illegal construction (article 199). The rest were 

arrayed among other quite ordinary categories of crime, such as "violation of 

the rules of safety for the movement and use of transport" (articles 211, 213), 

"causing light bodily injury and bruising" (article 112), "insult and slander" 



(articles 130 and 131) and, finally, in less than four percent of all cases, 

"systematic vagrancy" (brodiaz hnichestvo) (artide 209). Unjustified 

convictions were thus a pervasive and, in a very basic sense, common 

phenomenon. 

Lacking prominent or recurring patterns among the many cases of 

unjustified convictions, the Generalization Department, in a manner 

befitting its name, lumped all 420 examples of unjustified conviction together 

under one rubric, the "basic reason" (osnovnaia michina) for their 

commission, which it labeled "shortcomings in the organization of the work 

of the courts." Organizational "shortcomings" received a laconic explication: 

Some courts poorly organize the preparatory work for trials. The 
materials gathered by the investigative organs are studied 
superficially and the correctness of the application of subs tan tive 
and procedural law are not reviewed. As a result, crude mistakes 
are perpetrated. 

The report did not make any distinctions as to the degree of crudity in the 

mistakes. All were treated as elementary and equally wrong "mistakes in the 

application of material law" (oshchibki v primenenie material'noao zakona). 

The Generalization Department's taxonomy, if it can be called that, 

implies a uniformity to the kind of the mistakes leading to unjustified 

convictions which is belied by the facts of the cases. It also seems disingenous. 

There is linguistic evidence which suggests that the Ministry of Justice 

perceived important differences between unjustified convictions, both in 

terms of their nature and consequences. For example, in the discursive 

sections of the report, three different adjectives are used to describe 



unjustified convictions. In addition to the titular, and most generic, term 

"unjustified" (neobosnovannoe), the report also uses the words "unjust" 

(nespravedlivoe) and "illegal" (nezakonnoe) to describe the various 

mistaken and wrongful judicial acts and decisions.65 "Unjustified," "unjust" 

and "illegal" are not used interchangeably in the report, but  they do appear to 

overlap. Unfortunately, the three adjectives do not occur frequently enough 

in the report to allow a precise semantic explication.66 Whatever the reason 

for the failure to make these distinctions explicit, the indications here that 

there were significant differences between unjustified convictions compels us 

to examine more closely the details of some of the cases. 

It is difficult to discuss these cases in the absence of some concrete ordering 

principle. Western legal thought, as I have noted, makes a distinction 

between errors of law and errors of fact and encourages research on the 

miscarriage of justice to distinguish between convictions of the technically 

and factually innocent. The distinction is not very satisfactory: apart from 

the fact that it runs contrary to the spirit of the presumption of innocence, 

only some of the examples of unjustified conviction included in the report fit 

neatly into these categories. Nevertheless, since the Soviet report fails to 

provide us with an alternative, or very discrete, compass, I rely on the 

conventional western typology for some initial orientation. 

65 Reports from a later period employ a fourth term to describe unjustified convictions, labeling 
some of them "unconscious" or "indeliberate" (neosoznannoe osuzhdenie). See below, chapter 6. 
66 The Department's failure to make these distinctions explid t may have been the consequence 
of legal culture as much as lethargy. Long ago, Harold Berman suggested that the distinction 
between law and morality in Russian and Soviet legal culture and thought was much less 
marked than it is in the West. See Berman, Justice, ch. 7. 



Many of the mistakes made by Soviet courts in cases of unjustified 

convictions are transparent and seem truly "technical." For example, Soviet 

courts convicted and sentenced to prison a number of individuals for whom 

the criminal law and penal sanctions were simply not applicable. Often, such 

persons were juveniles -- in Soviet law, persons not having reached sixteen 

years of age. In some cases, juveniles who had not been detained prior to trial 

were arrested at pre-trial conferences and jailed by judicial order, pending trial 

(in spite of the fact that in some of these cases custodial sanctions would not 

have applied to the offense even if they had been committed by a legal adult). 

Other cases of similarly unjustified convictions included persons who had 

committed offenses for which the statute of limitations (sroki davnosti) had 

expired. 

A number of other unjustified convictions occurred in cases in which the 

offense for wtuch the defendant was convicted, and sometimes incarcerated, 

was statutorily no longer a crime. In the Ukrainian SSR, for example, an 

unspecified number of persons were convicted for having built domiciles on 

unclaimed territory, despite the presence of a decree of the republican Council 

of Ministers specifying that such acts did not constitute criminal behavior and 

furthermore should be treated as misdemeanors only if the land itself had 

been seized with the aid of "administrative influence." There were 

analogous cases of unjustified convictions in the northern regions of the 

Russian republic, where the heads of a number of families were convicted for 

having farmed foxes and prepared their skins for sale despite the existence of 

an executive order decriminalizing such conduct and expressly encouraging 

the further development of the fur industry. 



Perhaps all of these cases could be classified without much controversy as 

examples of legal error and technical innocence. That is, in these cases, Soviet 

courts convicted individuals of offenses for which they were (only) legally 

innocent and the error was, at least in retrospect, self-evident. The term 

"technical," however, is somewhat misleading and unhelpful, for it makes 

the mistakes seem bureaucratic and in some sense trival. In the following 

examples, where there also does not appear to be a question of the factual 

innocence of the defendents, their classification as technical or legal errors 

does not capture well the essence of the mistakes, nor the varying degrees of 

legal ignorance, and incompetence, required for their commision. 

For example, a young man in the Sakhalin oblast was found guilty of 

"malicious hooliganism" and sentenced to two years deprivation of liberty by 

a district court for having "expressed a profanity in a public setting." Another 

young man, from Omsk, was convicted on a charge of "malicious 

hooliganism" and given a four year prison sentence for having hit, and 

caused light bodily harm to, one of the cohabitants of his communal 

apartment, despite the fact that in court the neighbor requested he not be 

prosecuted or punished. According to Soviet law, neither of these acts can be 

judged a crime. Owing to the absence of grievous consequences in either case 

and, in the second case, the plaintiff's private prosecution, each must be 

treated a misdemeanor. In both cases, it appears that it is the application of 

criminal, as opposed to administrative, sanctions which was found 

"unjustified" by an appellate court because it was, strictly speaking, illegal. 

In few of the remaining examples is the legal error so unmistakeable. In 

all of the following examples, rather, what seems to have caused or 



comprised the mistake is the trial court's judgement, or lack thereof. In order 

to elucidate this aspect of unjustified convictions and better illustrate the 

character of some of the adjudication, I present them according to an intuitive 

classificatory scheme -- namely, the reason for appellate court's reversal and 

subsequent termination of criminal proceedings. I believe this approach 

better illustrates the character of the mistakes as well as some of the problems 

of passing judgement in Soviet courts. 

In one case a man from Northern Kazakhstan who borrowed his 

company car had, on account of some bad driving, caused damage to it on the 

order of 118 rubles. For this, he was sentenced to two years in prison. In 

another case, a pensioner from the Donetsk region was sentenced to one year 

"correctional labor" (a non-custodial penalty) for having stolen from a 

neighbor's farm a "few bunches" (neskol'ko kustov) of potato plants -- 

yielding one ruble and five kopeeks worth of potatoes (approximately twenty 

pounds worth). 

Both of these cases, the last one in particular, escape classification in terms 

of the law-fact distinction. It is neither the trial court's finding of fact, nor its 

legal assessment of the act (in Soviet terms, "qualification") which is in 

dispute. The defendents have been found by both trial and appellate courts to 

have commited acts properly identified in the criminal code (theft of private 

property, article 144, in the second case, and violating rules of transport safety, 

article 211, in the first) and punishable accordingly. The errors, moreover, did 

not consist in the form or size of the punishment, for, although harsh and 

seemingly incommensurate with the offense, the sentences conform to 

statutory guidelines. It is surprising therefore that the sentences were not 



simply reduced on appeal. It appears, then, that it is the decision to impose 

any sanctions (criminal or administrative) in this case which, while not 

plainly contravening the law, has been found to constitute an overextension 

of the criminal law of such magnitude that it is ruled both unjust and 

unjus tified.67 

There are two more notable kinds of cases where it is the imposition of 

sanctions per se which has been found "unjustified" and thus warranted the 

reversal. One group includes convictions of individuals for crimes of 

violence (primarily, causing grave bodily injury or death) which were 

committed, the appellate court believed, while acting in a state of "necessary 

self-defence" or whose actions helped further the capture of other, more 

dangerous, criminals. The second group includes a number of unjustified 

convictions in cases of homicide, one example of which merits a more 

detailed exposition. Two persons were sentenced to six years deprivation of 

liberty for "violations of the rules of safety in the operation of a motor vehicle 

resulting in death." The hcts in the case were the following: the victim (now 

deceased) had fallen asleep on top of the vehicle while it was being repaired 

in a garage and, when the car was put in operation, fell to his death. The 

appellate court quashed the conviction not because it judged the defendents 

guilty of a lesser offense (criminal negligence causing death would have been 

a quite plausible candidate here), but because it found the actions of the 

defendents lacking the elements of a crime. "At trial it was established," the 

- - -- -- - - - - 

67 These cases are also noteworthy because they suggest that the natural law notion which 
holds that some ruies and decisions are so contrary to legal norms as to be "unlawlike" is not 
cornpIetely alien to Soviet law. In North America, this norm is inexactly defined in precedent; 
In Soviet law it can be derived from stature, (artide 7 osnov ugoiovnogo zakonodatei'stva) 
= akin to the judicial principle commonly discussed in US and according to which some state 
actions (in the form of police conduct or judiaal decisions) which are ostensibly legal but which 
violate "a sense of justice" deserve to be quashed. 



report states, "that the victim (deceased) arbitrarily and without the 

knowledge of the drivers, fell asleep on the canopy. ... Neither M. nor M. [the 

defendants] knew that someone was on top of their car." 

Again, in neither group of cases here is the nature of the mistake or source 

of reversal an alleged misapprehension of the facts or a misapplication of the 

law on the part of the trial court. In both groups, rather, the actions were 

plausibly judged criminal, but the convictions were ruled unjustified and the 

defendents exculpated because of the circumstances (conditions and 

consequences) of their commision. The report states sepcifically that the 

motivation for reversing the convictions in the first group of cases was 

neither factual nor legal, but rather of an ethical-political nature. Upholding 

convictions in such cases, it claims, might have "reflected negatively on the 

activeness of citizens in the fight against legal infractions." In both kinds of 

cases, the trial courts were judged guilty of poor, or altogether failing to 

exercise, judgement -- a legal "bookishness" (formalism) in the first group, an 

excessively strict construction of the law of negligence in the latter, and a 

juridico-political shortsightedness in both. 

The vast majority of unjustified convictions outlined in the report 

occurred in cases in which neither the adjudicative accuracy of the trial court 

nor factual innocence of the defendent (in the sense of questions about the 

identity of the true culprit) were under suspicion. In fact, the report includes 

only one example of an unjustified conviction in which the error fits into the 

category of "fact" -- a conviction in which the only evidence for the finding of 

guilt (on a rape charge) was the testimony of a "mentally infirm woman" 

(umstvenno otstalaia) who, according to forensic-psychiatric analysis 



available at trial, "could not give an account of her own actions." If we look 

to sources outside the report, however, it appears there were a number of 

convictions in Soviet courts which were unjustified on more plainly 

"factual" grounds -- where trial courts should have had doubts about the 

reliability of the evidence, and, according to rules of Soviet criminal 

procedure, could have not registered convictions. 

In January 1984, the Collegium of the RSFSR Ministry of Justice discussed 

the results of its inquiry into "violations of socialist legality by the Supreme 

Court of Udmurt Autonomous Republic" which it had conducted at the 

request of the Presidium of the RSFSR Supreme Soviet. The violations in 

question took place at the trial of "citizen Iarunin" who had been wrongfully 

convicted of murder in 1976 and spent one-third of a 15 year prison sentence 

in jail before the "mistake" was discovered. The presiding judge, according 

the Ministry of Justice, "conducted the trial tendentiously" and ignored 

indications that Iarunin's confession was "acquired" (dobyto) by "illegal 

means."68 Two months later, similar "violations of socialist legality" were 

discovered to have occurred in the trial of a Saratov man, who spent 19 

months in jail awaiting a death sentence as a result of a conviction in which 

the forensic evidence presented against him at trial was highly questionable: 

none of the 36 fingerprints discovered at the scene of the crime belonged to 

the defendent.69 Again in 1986, the RSFSR Ministry of Justice deliberated 

disciplinary charges for a judge whose "irresponsible approach to the 

examination of evidence collected by the investigation, tendentious 

68 The Chairman of the Udmurt Supreme Court was requested to "resolve in the established 
manner the question of recall" for the then presiding judge. See the minutes to the meeting of 
the Collegium of the RSFSR Ministry of Justice, January 13,1984. 
69 See the minutes of the meeting of the Collegium of the RSFSR Ministry of Justice, April 3, 
2984. 



evaluation of the evidence, and failure to investigate the defendent's alibi" 

had made possible the latter's incarceration for four years? 

These examples of wrongful conviction accord with the more 

conventional image of "miscarriages of justice" in the west -- that is, 

infamous cases of the malicious prosecution and conviction of innocent 

citizens for particularly heinous or politically sensitive crimes. But whereas 

in North America or England, it is easy to be confident in the belief that such 

miscarriages are relatively rare because of the records of appeals based on such 

claims, it is hard to tell just how unusual or uncommon these kinds of 

miscarriages were in the USSR. It seems unlikely that the incidence of 

specifically "factually" unjustified convictions was underreported or that 

other such cases were deliberately excluded from the 1978 report. Their 

inclusion would hardly have made Soviet justice look worse. The passage of 

a Statute Qolozhenie) on compensation for victims of injustice three years 

later, moreover, during a period of budgetary contraction in the USSR, would 

appear to suggest that few claims were expected to be made.71 

Whatever the case, there are strong indications in sources from a later 

period that instances of all kinds of miscarriage of justice continued to be a 

problem. Over the course of the 1980s, the USSR and RSFSR ministries of 

justice were obliged to return to the subject time and again. In November 1984, 

the USSR Ministry of Justice issued a semi-secret internal decree ordering local 

70 See the minutes of the meeting of the Collegium of the RSFSR Ministry of Justice. February 
18,1986, decree no. 3. 
71 See the Polozhenie o poriadke vozmeshcheniia ushcherba. prichinennogo grazltdnninu 
nezakonnymi deistviiami organov doznaniia, predvaritel'nogo sledstviia, prokirratztry i suda. 
in Vedomosti verkhovno~o soveta SSSR, no. 21, article 741,1981, and the "instructions" on its 
application sent by the USSR Ministry of Justice to the relevant legal instutitions in 1982; 
TsGAOR, f. 8492, op. 8, d. 1793,ll. 55-7l. 



departments of justice to report instances of wrongful conviction by special 

mail (spetssoobshchenie).72 In early 1986, the USSR Ministry of Justice 

conducted another inquiry into the problem of wrongful convictions. This 

time, the Ministry's study of wrongful convictions was removed from the 

archval record and placed in a secret file (osobaia p a ~ k a ) ?  But the resolution 

@ostanovienie) passed by the Collegium revealed much of the information. 

In the past few years, according to the resolution, the incidence of 

wrongful convictions had been "on the rise" (uchastilis'). Cases of wrongful 

conviction were said to be "widespread" (ras~rostranenv) in Kazakhstan and 

Uzbekistan, as well as in the city of Moscow, the regions of Krasnodar, 

Novosibirsk, the Tatar Autonomous republic, and "other regions." The 

resolution noted that it was impossible to calculate the total number of 

wrongful convictions accurately because local departments of justice had been 

concealing such information from the Ministry. The resolution suggests also 

that the profile of wrongful convictions was similar to that of those analyzed 

in 1978. According to the resolution: 

in a number of cases individuals were found guilty of having 
committed misdemeanors or offenses of such insignificance as 
to fail to constitute an action of social danger. There were cases 
of conviction for actions committed in a state of necessary self- 
defense, for having caused light bodily harm in the absence of 
victim's complaint, for violations of the terms of probation 
which had been illegally established by the police, and for 
parasitism in the absence of the elements of this crime. In a 
number of cases, adolescents not properly the subjects of a crime 
were illegally convicted. 

72 DSP Decree no. 2 of the USSR Minister of Justice, dated November 30,1984. 
73 The minutes (protokolv) of the meetings of the Collegium of the USSR Ministry of Justice 
had not been fully catalogued when I examined them in the Spring of 1992. However, an initial 
deansing had already taken place, and a stamp of the "First Department" indicating the 
removal of this report was placed adjacent to the item o n  the hand written inventory of the 
rninu tes. 



A number of these cases, moreover, were clearly ones in which a question of 

the factual innocence of the convicted had been raised. As the resolution 

phrased it, "some courts allowed the wrongful conviction of citizens and 

their sentencing to harsh measures of punishment in cases where it was 

subsequently established that the crimes for which they were accused were 

not commited by them? 

We can compile a picture of the incidence of miscarriage of justice for the 

years immediately preceding reform from a report on wrongful convictions 

conducted by the RSFSR Supreme Court in 1988. According to the report, the 

number of persons whose convictions were overturned by cassation courts at 

the oblast level and had criminal proceedings against them "terminated for 

rehabilitative reasons" m) 
increased steadily between 1984 and 1987.75 The numbers are recorded below. 

Table 3.1 Wrongful Convictions in the RSFSR, 19841987 

Source: RSFSR Supreme Court report OSP-88, dated May 9,1988 

year 

1984 

1985 

74 Resolution of the Collegium of the USSR Ministry of Justice, March 17,1986. The Minister, 
Kravtsov, issued another semi-secret decree (DSP Prikaz no. 6/2) on the basis of this resolution, 
but it too had been removed from the file. 
75 There were three grounds for such terminations - the absence of the event of a aime, the 
absence of the elements of a aime, and lastly, "if the charge presented to the accused is not 
corroborated (potverzhdeno) by the evidence (dokazatel'svta) examined by the trial court and 
there are no grounds for conducting a supplementary investigation or new trial. See article 349 
of the Code of Criminal Procedure of the RSFSR. 

P of wrongful convictions 

88 

94 



This table, however, does not give a complete picture of the problem of 

wrongful convictions in Soviet Russia. According to the same report, 

approximately the same number of convictions were overturned and quashed by 

oblast-level courts on appeal in supervision (nadzor). In 1987, the number of 

convictions reversed and terminated in such a manner was 331. Furthermore, 

acting as an appeal court in both cassation and supervision for trials of first 

instance at the oblast level, the RSFSR Supreme Court in 1987 overturned and 

terminated criminal proceedings in respect to another 89 persons. The sum total 

of persons whose convictions were quashed in that year was thus 634. 

The report does not include equivalent data for the years 1984-1986, but if 

we assume that the proportion of convictions terminated in supervision to 

those quashed in cassation by oblast-level courts was the same in those years, 

and that the ratio of those terminated by the RSFSR Supreme Court to the 

total remained the same as well, the total number of wrongful convictions for 

the years 1984-1987 would appear as follows. 

Table 3.2 Wrongful Convictions, RSFSR, 1984-1987. 

Total # convictions overturned of those, Sf released 

Source: RSFSR Supreme Court report OSP-88, dated May 9,1988~6 

Year 

1984 

76 The data reported here may be inaccurate. According to the statistical registers maintained 
by the Department of Generalization of the RSFSR Supreme Court, 421 persons had convictions 
overturned and terminated for rehabilitative reasons in 1983. 1 lack this more direct data for 

for "rehabilitative reasons" 

260 

from custody and prison 

82 



We should not conclude on the basis of the data reproduced here that the 

number of people wrongfully convicted in the RSFSR during this period 

actually rose. As I will demonstrate in chapter four, the statistical increase 

was primarily a consequence of the more exacting review of trial court 

decisions on appeal, a policy initiated by Terebilov, elected Chairman of the 

USSR Supreme Court in 1984. Nevertheless, the number of people 

wrongfully convicted in this period, as well as the number requiring release 

from custody, is truly striking. The phenomenon of wrongful convictions in 

the USSR calls for some explanation. 

Explaining Miscarriages of Justice: Here and There. 

What accounts for the miscarriage of justice in Soviet Russia? In light of 

the great variety, and varying gravity, of the unjustified convictions in Soviet 

courts, it would appear inadvisable to explain the miscarriages of justice in 

the USSR in terms of a single factor or actor. The Generalization Department, 

however, advanced just such an explanation for all of these miscarriages. 

The "basic reason" for unjustified convictions, it will be recalled, was 

described, in blase language, as "shortcomings" in the execution of the courts' 

obligation to scrutinize the both the facts of the case and the law alleged to 

have been violated. Soviet courts were, in the opinion of the Ministry of 

justice, careless and invigilant? Unjustified convictions, according to the 

Ministry of Justice's account, were the consequence of an inexacting review of 

the years 1984-1987, but, as I argue in chapter four, it is unlikely that the number of such 
wrongful convictions dropped in these years. 

The report makes pains to attribute these mistakes to "courts" (sudy) and not judges (sud'i), 
but since the explanation it offers invokes a concept of agency, it is dear that i t  believed the 
fault lay with the personnel of the courts. 



the pre-trial dossier collected by the prosecution and inattentive examination 

of the facts in the case. 

This explanation was reiterated frequently, and with only slight 

terminological variation, over the course of the report. Soviet courts, it 

alleged, displayed an "inattentive approach to the substance of the charge and 

to the background (lichnost') of the defendants." Later, it was argued that 

courts "allowed" (do~uskaiut )  unjustified convictions to occur "as a result of 

a superficial conduct of the judicial investigation." Elsewhere it was claimed 

that "in many cases, the courts don't grasp the essence of the problem" (M 

vnikaiut v sushchestvo) and "do not ascertain the nature of the infraction" 

(ne wiasniaiut v chem sostoit narushenie). And later again the report 

charged that courts "mechanically approach" the task of evaluating criminal 

conduct and "often fail to check the legality and justification" of criminal 

charges. The brief explanation appended to the Ministry of Justice's 

resolution on wrongful convictions in 1986 was not much different. The 

blame for miscarriage of justice was again laid squarely at the feet of judiciary, 

whose "careless (nedobrosovestnoe) attention to the execution of their duties, 

inattentive, superficial examination of the materials in the case and 

ignorance or incorrect interpretation of the laws" made possible such 

numerous and grave errors. 

It is hard to imagine a more damning indictment of the administration 

of justice in Soviet Russia, especially since the Ministry's criticism of the 

conduct of Soviet courts is so indelicately expressed. But as an explanation of 

the problem of wrongful convictions in the USSR, the Ministry's account is 



unsatisfactory.78 While it is conceivable that some mistakes were simply the 

consequence of judges' ignorance of the laws (the system of supplying courts 

with up-to-date and accurate legal information in the USSR was quite 

rudimentary), it seems inappropriate to attribute very many of those mistakes 

that appear to be "technical" errors or elementary misapplications of the 

material law to such a factor. Many of the mistakes of law in the cases 

outlined in the report were so elementary and self-evident -- the bulk of these 

mistakes, it will be recalled, consisted of either a patently illegal application of 

criminal sanctions, or an injudicious and unlawlike interpretation of a 

defendent's behavior -- as to speak of not negligence, but rather a willful 

blindness to and perhaps even deliberate disregard for the law. Furthermore, 

the Ministry's verdict relies on a notion of negligence that is far too forgiving 

of the judiciary. While it is true that complacency is a trait not commonly 

thought conducive to accurate adjudication, the vast majority of the mistakes 

leading to unjustified convictions were largely unrelated to Soviet courts' 

findings of fact, and they were not the result of a lapse in attention to the 

behavior of the defendent in question. On the contrary, many of the cases 

outlined in the report appear to reflect a zealousness in the Soviet judiciary, a 

desire on the part of Soviet judges to both discipline and punish those 

brought before them, and for whom, it appears, the legal barriers to 

conviction in such cases were both easily and arbitrarily surmounted. The 

mistakes made by Soviet judges, in other words, were not, as the Ministry 

suggested, errors of omission, but rather acts of commission. 

'8 It is also somewhat tautological, for the consistent failure of Soviet courts to review the pre- 
trial dossier constituted a reversible error and injustice in and of itself. 



Conventional accounts of miscarriages of justice in the West are not very 

helpful in explaining Soviet judicial behavior here. The profile of wrongful 

convictions in the USSR rules out almost entirely police pressure and judicial 

dependence as explanatory factors. For example, there were twice as many 

unjustified convictions in cases of private prosecutions -- allegations of 

insult, slander, or having been caused light bodily harm -- than in state 

prosecutions for vagrancy. In addition, the state's interest in the prosecution 

of many other cases was often negligable. In only 182 of the 420 cases studied 

by the Ministry of Justice in 1978 was the prosecution physically present at 

trial. Prosecutorial monopoly of the pre-trial stage thus also falls short as an 

explanatory factor. It was not that Soviet judges were duped by or merely 

abetted the prosecution, but rather, at least in some cases, were its driving 

force.79 And although it is clear that there were plenty of defects in Soviet 

criminal law, it is not that the law criminalized acts which should not have 

been, but rather that Soviet courts judged criminal acts which, according to 

the law, were not illegal. 

The information here about wrongful convictions and the Ministry of 

Justice's own verdict about the quality of the work of trial courts produce a 

decidedly unfavorable impression of the administration of justice in Soviet 

Russia during this period. The behavior of Soviet courts clearly does not 

stand up to the test of objectivity and there are some indications that Soviet 

judges approached criminal proceedings with an animosity and prejudice 

toward defendents. Moreover, in light of the great number of wrongful 

79 in one notable case, the presidium of an oblast court rejected a procurator's plea to overturn a 
district court's conviction of two individuals who had collected more food scraps (pishchewe 
otkhody) than was planned and, in keeping with a local ordinance, treated them as a "bonus" 
(voznanrazhdenie). See Biulleten' verkhovno~o suda RSFSR, no. 7, 1985. 



convictions, and the fact that so many of the mistakes occurred in the trials of 

unexceptional and rather ordinary criminal behavior, it would not appear to 

be an injudicious inferential leap to conclude that the failure to observe the 

objectivity norm plagued the administration of justice as a whole. However, 

instead of simply presuming that this was indeed the case, we may Look at the 

data from sources about the administration of justice more generally. 

B. Obiectivitv of ludicial Investigations and Hearings 

The picture of justice that emerges from the Record (Biulleten') of the 

Supreme Courts of the RSFSR and USSR does little to counteract the image of 

justice established by the data on wrongful convictions. Far from being a 

panegyric to Soviet justice as some official sources sometimes were, the 

Record of the Supreme Court is remarkably candid and critical of the work 

and mistakes of Soviet courts. The Record, in fact, reads like an instruction 

manual for remedial adjudication. The headings to the distillation of cases 

chosen for publication, which were printed in bold face to emphasize the 

moral of the mistake, make for some alarming reading. For example, in 1978 

the USSR Supreme Court was required to issue the following rulings and 

elucidations of the law: "An indictment cannot be based solely on the 

testimony of a co-defendent who is interested in the outcome of the trial;" 

and "self-incriminating statements cannot be used as evidence without 

objective proof of the indictment." A later issue of the Record left the 

following, more general, instruction for lower courts: "Conclusions of the 

court as to the motives for a crime must be based on evidence."so 

- - - - - - - -- -- - 

80 Biulleten' v e r k h o v n o ~ o  suda SSSR, nos, 1.2, and 6,1978. 



It is easy to overinterpret these rulings and instructions. These rulings, for 

example, come from the year in which most Soviet legal scholars believe the 

Supreme Court first took concrete steps to confirm the presumption of 

innocence in Soviet criminal procedure.8' The Record, moreover, served an 

expressly educational purpose -- to help "shape" (formirovat') judicial 

practice and prevent further mistakes in the application of the laws. The 

tendency in Soviet pedagogy to educate by means of reiterating the self- 

evident may have darkened the picture umecessarily. In addition, a pedantic 

tone to the rulings and instructions of appellate courts apparently is common 

in civil law jurisdictions.82 However, the Record for the succeeding years 

does not leave a substantially different impression. Soviet courts continued 

to fail to comply with elementary evidentiary rules and procedures such as 

those identified above. And although it is impossible to tell how frequently 

they were violated - the Record uses the inspecific term "some courts" 

(otdel'nve sudv) in its annual reviews -- the Supreme Court found these 

mistakes sufficiently common and representative to include them in the 

The Record illustrates that there was a tendency for Soviet courts to 

neglect not just specific rules and procedures, but also an entire stage in the 

criminal process designed to prevent the arbitrary deprivation of citizen's 

liberty and to foster the objectivity of trials. Immediately prior to trial, upon 

receiving the prosecution's bill of indictment (obvinitel'noe zakliuchenie) 

81 See, for example, the discussion in V. M. Savitskii, Konstitutsionnve o s n o w  sovetskow 
ravosudiia (Moscow, 1981). 

8 2 m a s k a .  op. dt.; see also Martin Shapiro, Courts: A Comparative Political 
Perspective (Chicago, 1981). chapter 4. 
83 ~'ee ,  for example, the review of the cassation and supervision practice of the RSFSR 
Supreme Court for 1984 in Biulleten' verkhovnogo suda RSFSR, no. 10, 2985,ll-16. 



and the supporting materials of the investigation, Soviet courts were to 

determine whether or not there was sufficient evidence to commit the case 

and the accused to trial. They also were to ascertain at this stage whether or 

not the evidence tended to corroborate the conclusions listed in the bill of 

indictment, and whether or not the investigation had been conducted legally 

(eg. had the accused's right to defense been violated)@ Despite the 

importance of such a stage for "filtering out" (otseivanie) poorly investigated 

cases and prosecutions of actions which did not legally constitute crimes, 

however, there is much evidence to indicate that this stage was treated as a 

formality by Soviet courts. In a number of cases, courts committed to trial 

persons only after they had been convicted. In order to cover their tracks in 

such cases, courts sometimes falsified the judicial records.85 In one case, due 

to the "formality" (formal'nost') of its pre-trial review, a court committed to 

trial the wrong person (whose name differed from that of the true defendent 

only in the patronymic). Such manifest mistakes obliged the Supreme Court 

to remind lower courts of the basic rule that "a criminal hearing can only be 

conducted in relation to a person who has been committed to tria1."86 

Thus far, we have seen much indirect evidence of the failure of courts to 

ensure objective hearings in criminal trials. What does the Record reveal 

84 These actions were supposed to be conducted during the process of committing the case to trial 
(in Russian, predanie sudu). Soviet scholars denied that the likelihood of prejudgement 
resulting from such an act was very great. See, for example, Savitskii, Chto takoe uvolovnvi 
protsess (Moscow, 1987), 158. The Supreme Court, moreover, believed that it was the failure to 
investigate such matters which jeopardized the objectivity of, judicial proceedings. See the 
comments of judge Shubin, stenograrn of the April 17,1984 RSFSR Supreme Court Plenum, p. 34. 
85 See, for example, Decree no. 6 of the August 27,1985 Plenum of the RSFSR Supreme Court, 
and Decree no. 1 of the April 23,1986 Plenum of the RSFSR Supreme Court. 
86 See, for example, the commentary on this stage in Sbornik ~ostanovlenii Plenuma 
Verkhovnopo Suda SSSR. 1924-1986 ee. (Moscow, 1987), 881-2, and V. P, Kashepov, "Predanie 
sudu v rasporiaditel'nom zasedanii," Kommentarii sudebnoi praktiki za 1987-1988 ~ ( M o s c o w ,  
1989), 139,142,149. 



about the conduct of courts during actual trials? To what extent did they 

comply with the objectivity norm itself? In other words, did Soviet courts 

investigate all possible versions of the comrnision of a crime, and did they 

assume an equally critical posture towards defense and prosecution? 

According to the first Soviet study of the objectivity norm (written in 

1983), cases where the court conducted its investigation only along the line of 

the story advanced in the prosecution's bill of indictment were "not 

uncommon" (ne redki). This was certainly an understatement, for the same 

study reported that the question of the "guilt of the defendent" (vinovnost' 

obviniaemoao) had not been investigated in more than half of all judicial 

decisions overturned by the RSFSR Supreme Court between 1976 and 1980.87 

It appears this practice did not change much in the first half of the 1980s. 

According to data presented at a plenum of the RSFSR Supreme Court in 

1985, fully 75 percent of all trial court decisions overturned in cassation in 

1984 were reversed because of a failure to observe the comprehensiveness and 

completeness components of the objectivity norm.88 

The elusive language of the Supreme Court prevents us fram ascertaining 

with any precision just how frequent such mistakes were. In its more 

generalized statements, the Supreme Court assiduously avoided naming 

either names or numbers. For example, the April 23 1986 Plenum of the 

RSFSR Supreme Court concluded that courts "did not in all cases (ne vo 

vsekh sluchaiakh) give a comprehensive, deep, and critical evaluation" of the 

materials of the preliminary investigation. The great repetition of this 

87 N. P. Mikhailova, Ysestomnnost', polnota, i obt'ektivnost' issledovaniia obstoiatel'stv 
u olovnogo dela v sude," kandidat dissertation, Moscow State University. 1983.43, 107. % Stenograrn of Plenum of RSFSR Supreme Court. August 27,1985. 



imprecise formulation in slightly modified terms (ne vsegda, ne oo vsem 

delam) does suggest at least that it was not infrequent." But the RSFSR 

Supreme Court's review (obzor) of the work of its criminal appeals board for 

1985 removes any doubt about the pervasiveness of the problem. According 

to the review, the quality of the pre-trial investigations conducted by the 

police and procuracy was generally "low" and, contrary to what was required 

and expected, the level of the courts evidentiary "demandingness" 

(trebovatel'nost) was equally "low." Trial courts, it claimed (this time 

without any negative quantifiers), demonstrated an "uncritical evaluation of 

the evidence gathered and a passivity in the collection of the factual material 

necessary for judgement.'90 One year later, Smolentsev, the new Chairman 

of the RSFSR Supreme Court, upheld this judgement and offered an 

unflattering image of the work of the courts. 'The main shortcoming," he 

stated, "is that our courts have not yet raised themselves up to an 

independent evaluation of the state of affairs. We often find ourselves on the 

leash (na povodu) of the materials of the preliminary investigation and, as a 

consequence, commit (doouskaiut) serious mistakes."" 

In light of these candid admissions about the quality of Soviet justice, it 

may seem superflous to examine yet another source. The information about 

miscarriages of justice and judicial practice more generally demonstrates quite 

dearly that Soviet courts did not consistently comply with the objectivity 

89 Biulleten' Verkhovnoeo Suda RSFSR, no. 8,1986,l-10. The USSR Supreme Court Plenum of 
March that year was less cagey than its counterpart at the RSFSR level about the extent of the 
problem. It stated frankly that courts were guilty of a "mechanical following 
(mekhanicheskoe sledovanie) of the evidence gathered by the institutions of criminal 
investigation." See Bi ulleten' Verkhovnarco Suda SSSR, no, 3,1986, 6-7. 
90 Biulleten' Verkhovnoeo Suda RSFSR, no. 9,1986,lO-15. 
91 Stenograrn of the ~ecember  15,1987 Plenum of the RSFSR Supreme Court, p. 94. The 
archival reference numbers for this document had not yet been established at' the time I 
examined it. 



norm. The consequences for justice of such a failure, moreover, appear to be 

self-evident, and frankly conceded by the Chairman of both the RSFSR and 

USSR Supreme Courts.92 Nevertheless, because of the great variety of 

decisions open to a judge in a Soviet court that fall short of conviction, we 

need to examine some of the data about the actual outcomes of criminal 

trials. We now turn to a discussion of the rates of acquittal, conviction, 

supplementary investigations, and termination of criminal proceedings in 

trial courts. 

C. The Vanishing Acquittal? 

Previous researchers have had only scattered information about acquittals 

in the Soviet Union. Western scholars have detailed information about the 

rates of acquittals only for the Stalin and immediate post-Stalin periods. For 

example, it is known that between 1935 and 1941, the rate of acquittal ranged 

between 10 and 13 percent, and that during the Khrushchev period, there was 

a rather precipitous decline, from 5.5 percent in 1954, to 2.5 percent in 1957.93 

Thanks to the efforts of a few Soviet legal scholars, we also know that in 1972, 

the rate of acquittal (calculated as the percent of defendents acquitted to the 

total number of defendents brought to trial) was a strikingly low one 

percent? But little is known about trial court judgements of acquittal in the 

period under examinat ion. The only w idely-kno wn fact about acquittals in 

. - . . - - - 

92 As e d y  as 1986, Terebilov, the Chairman of the USSR Supreme Court, acknowledged in an 
English language edition of a book that there was a pronounced "inculpatory tendency" in 
Soviet criminal justice. See V. I. Terebilov, The Soviet Court (Moscow, Progess, 1986), 47. 
93 See Peter Solomon, Criminal lustice Under Stalin (Cambridge University Press, 
forthcoming), and Yorarn Gorlizki, "De-Stdinization and the Politics of Criminal Justice in 
Russia, 1953-1%4," unpublished doctoral dissertation, Oxford University, 1992. 
94 See I. L Petrukhin, "Prichiny sudebnykh oshchibok," Sovetskoe psudarstvo i pravo, no. 5, 
2970, and Kudriavtsev ed., Effektivnost' pravosudiia i problema ustraneniia sudebnvkh 
oshchibok (Moscow, 1975). 



the USSR in the post-Brezhnev period comes from Terebilov's disclosure to 

the journalist Vaksberg in 1986 that the rate of acquittals issued in trial courts 

that year was less than one half of one percent.95 

Relying on the information contained in a recent Soviet dissertation, we 

find that over the course of the 1970s, the rate of acquittals continued to 

decline. By 1977, it was down to less than one half of one percent. The table 

below charts its further descent in the years immediately following the 

passage of the Brezhnev Constitution. 

Table 3.3. Rates of Acquittal, USSR, 1977-1982 

Source: Iu. N. Sedletskii, "Opravdatel'nyi prigovor i ego obshchestvenno-politicheskoe 
znachenie," kilndidat dissertation, Moscow State University, 1988, p. 69. 

year 

1977 

It appears that the rate of acquittal continued to decline even further in the 

RSFSR between 1982 and 1985. While the absolute number of acquittals 

issued each year by courts in the Russian republic remained relatively stable 

in these years, the total number of persons brought to trial increased. For 

percent acquitted 

0.4 

95 See "Mera otvetstvennosti," Izvestiia, March 14, 1986. 



example, whereas the total number of cases brought to trial in 1980 was 

slightly less than 500,000, the equivalent number for 1985 was approximately 

690,000.96 On the basis of this information, we can condude with some 

degree of confidence that the rate of acquittal continued to decline slightly. 

The table below records the number of persons acquitted in these years. 

Table 3.4. Number of Acquittals, RSFSR, 1980-1985. 

Sources: 1980-1984: RSFSR Supreme Court, Department of Statistics. 
1985: RSFSR Ministry of Justice, Department of Statistics. 

year 

1980 

If we divide the number of acquittals by the total number of persons 

brought to trial in 1985, we get an acquittal rate for that year of -18 percent. In 

other words, less than one out of every five-hundred persons brought to trial 

in Soviet Russia in 1985 was acquitted. However alarming, ths statistic does 

not accurately reflect the real probability of acquittals in most criminal trials. 

The vast majority of acquittals in Soviet courts were registered in cases of 

number acquitted 

1521 

96 It is difficult to be prease about the levels for these years since neither the Supreme Court 
and Ministry of Justice kept track of acquittal rates per sc. Both institutions maintained data 
about the number of persons acquitted each year, but recorded only the number of cases, not 
persons, brought to trial. The inequivalence between the numerator and the denominator 
necessary for the calculation of its rate forces us to estimate the rate of acquittal for thcsc 
years. 



private prosecution (charges of light bodily harm, insult, slander, -- articles 

112, 130, and 131 of the RSFSR Criminal Code, respectively). For example, of 

the 1609 acquittals issued in 1985,956 occurred in such cases. The number of 

acquittals in state prosecutions, by contrast, was far smaller, only 653. If we 

analyze the rate of acquittals by categories of crime, the true probability of 

acquittals in Soviet criminal trials becomes quite clear. 

Table 3.5 Rates of Acquittal by Selected Crimes, RSFSR, 1985 

crime category (articles of RSFSR Criminal Code) 

All crimes 

acquittal rate (%) 

.18 

Theft of state and social property (89-91,93,931) .05 

Theft of private property (144, 146) .04 

Homicide, Grave Bodily Harm, Rape (102-4, 108, 117) .14 

Speculation (154) 

Hooliganism (206) I . lo 
T 

, 

.I 1 

Bribery (173, 174, 1741) 

I Private Prosecutions (1 12,130, 131) I 2.61 I 

.41 

Source: RSFSR Ministry of Justice, Department of Statistics. 

It is ironic that the rate of acquittal was marginally higher in cases of theft 

of state property than theft of private property.97 it is also interesting to note 

that the rate of acquittal was slightly higher in categories of crime for which 

reliable evidence is more difficult to establish (eg. homicide, rape, bribery). 

But the differences are so small that it is probably unwise to make much of 

97 In a recent kandidat dissertation on theft, "Khishchenie: problemy kvalifikatsii,'* 
(Moscow State University, 1989), S. A. Tropin shows that in the 1980s Soviet courts gave 
harsher sentences for theft of private than state property. See also the discussion in 
Sovetskaia iusti tsiia, no. 10. 1989. 



the variation in acquittal rates in Table 3.5. It would certainly require a giant 

leap of the imagination to infer from these facts that Soviet courts applied the 

law of evidence strictly. The salient point of Table 3.5 is that in criminal 

prosecutions for which the state had conducted a preliminary investigation, 

an acquittal was an extremely unlikely outcome. In late Soviet Russia, the 

acquittal was a very rare phenomenon. 

What does this information about acquittal rates say about the quality of the 

administration of justice in Soviet Russia? Specifically, does it tell us whether 

or not Soviet courts conducted objective investigations and hearings and 

whether or not Soviet judges were biased? It is both difficult and inadvisable to 

say anything about Soviet justice on the basis of aquittal rates alone.98 

However low, the rate of acquittal in Soviet courts lacks any meaning outside 

of an impression of what an "objective" rate of acquittals would be. Students of 

the judicial process in the US, where as much as 20 percent of criminal trials 

result in acquittals, would certainly expect a fair rate to be much higher? In 

addition, when compared to acquittal rates in countries of the civil law 

tradition such as France or Finland, the rate of aquittal in Soviet Russia also 

seems suspiciously low.lo* But comparisons of this nature tell us little about 

what an appropriate rate would be in the USSR. In order to understand 

whether an acquittal rate of .I8 percent was lower than it should have been, we 

need to know about the quality of cases brought to trial. 

- - - - 

98 Damaska in fact warns against making such "facile statisticill cornparisow," for they lack 
"any real meaning." See Tvidentiary Barriers to Conviction," op. cit, 510. 

The office of the district attorney in Los Angeles reports a conviction rate of 80 percent. See 
the interview with Gill Garcetti, California Lawver, April 1994. 
loo But it is higher than in Japan. See Daniel ~ o o t e ,  "The Benevolent Paternalism of Japanese 
Criminal Justice," California Law Review, 80, 2 (March 1992). 



Western appreciations of the Soviet pre-trial process are generally quite 

negative, but they are too impressionistic to generate a precise or well- 

founded expectation of what an appropriate acquittal rate would have 

been.101 The information amassed below about the quality of Soviet criminal 

investigations, moreover, is not unequivocal. It leads us to somewhat 

contradictory conclusions. 

On the one hand, information about police personnel, their attitudes toward 

criminal investigation and the law of criminal procedure, and some of their 

investigatory techniques lead to grave suspicions about the objectivity of pre-trial 

investigations and thus the quality of the cases brought to trial in Soviet Russia. 

According to a study conducted in 1987, one third of police investigators said they 

believed that the defendent himself was responsible for presenting evidence of 

his innocence, and aproximately the same percent claimed that it was not their 

responsibility to search for evidence that tended to mitigate the guilt of or 

exonerate the accused.102 in addition, seven percent of investigators said they 

disagreed fundamentally with the principle requiring them to treat doubt about 

guilt in favor of the defendent, and another 18 percent admitted that they did not 

always follow this rule.103 It is hard to believe such attitudes did not 

compromise the objectivity of criminal investigations. 

101 Most writing about the quality of criminal investigation in Soviet Russia has been based on 
hearsay (i.e. surveys of legal offiaals outside of poliang institutions) and newspaper stories. 
See, for example, I. L. Petrukhin, " Pravosudie i zakomost', Sovetskoe ~osudarstvo i pravo, no. 
6,1987, and Pechnikov, op. at., 98. The RSFSR Ministry of Justice's technique for evaluating 
the "quality" (kachestvo) of pre-trial investigations is also not a reliable indicator; it is based 
entirely on data about court deasions. 
lo* While it is not startling that investigators held such attitudes, such an admission is 
nevertheless surprising, for it runs contrary to the presumptions required of investigators by the 
Code of Criminal Procedure and the portrait of the work of the police painted by their superiots. 
1°3 See Pechnikov, op. cit., 69,182,184, who concluded that there was a 'low culture" in the 
organs of police investigation. In this connection, it is noteworthy that approximately 40% of 
investigators did not have higher education; see Vlasov, op. cit. 199, and the stenogram of the 
August 21,1987 Plenum of the RSFSR Supreme Court. 



A number of sources indicate also that the investigation of crime in Soviet 

Russia was beset by many illegal practices. For example, it is now widely 

acknowledged that Soviet police routinely falsfied the data in crime 

regis ters.104 According to other sources, the police also often fabricated 

incriminating evidence, attempted to extort the accused (especially in cases of 

parasitism), interrogated as suspects those they intended to charge as 

defendents (the former had neither immunity from prosecution for failing to 

testify nor recourse to a lawyer), concealed evidence from defense, and 

prohibited counsel from interviewing their clients.105 The existence of such 

practices is hardly surprising; one would find evidence of them in any system 

of criminal justice. But in the USSR, they appear to have been Legion. In the 

USSR as a whole each year, quite a large number of police officials and 

investigators were disciplined, fired, and convicted for such infractions.106 

The Procurator General, Rekunkov, readily conceded these problems during a 

visit to Novosibirsk in 1982 and suggested that there was a need for a general 

"restructuring (perestroika) of the organs of the procuracy."l07 

104 See, for example, the discussion in Iu. I. Stetsovskii ed.. lstina i tol'ko istina (Moscow, 
1990), chapter four. According to Rustmov, op. dt, 63-69, the USSR MVD passed a "speaal 
decree" (s~etsorikaz) on July 1.1986 alleging that violations in the recording practices of police 
officers (dezhurnvkh chastei) had assumed an "extremely widespread character" (ves'ma 
rasprostranennvi kharakter). 
1°5' See ~iulleten' Verkhovnoeo Suda RSFSR, no. 1,1986, p. 6; Kommunist, no. 2,1988, p. 62, and 
Vlasov, op. at., esp. 174, who describes investigatory techniques with particular candor. 
According to one study, 70 percent of the petitions lodged by defense counsel in 1986 were 
declined by police investigators, and yet 83 percent of these same petitions were later granted 
b the courts; see Rustamov, op. cit., p. 37; and Vlasov, 233. 

According to a former Minister of the Interior, more than 9,000 police officials were tired 
and 2,000 were convicted for various criminal offenses in 1986 and 1987; see the discussion in 
Istina i tol'ko istina, op. a t ,  273. According to another study, 31,352 police officials were 
disciplined in 1988; see Vlasov, op. cit., 211. 
lo7 See PANO, f. 4, op. 90, d. 96, 11. 89-93. 



One cannot be sure just how numerous the bad and biased prosecutions 

stemming from such a system were, but it seems unlikely that the procuracy 

was capable of screening out very many of them. According to the Procuracy 

in Novosibirsk, "violations of socialist legality" by the organs of the MVD 

were "chronic" and not being held in check by the procuracy.108 A recent 

doctoral dissertation by a Soviet scholar suggests that investigators often 

violated the rules requiring them to give the bill of indictment to procurators 

five days prior to the end of the investigative period, leaving them little time 

to scrutinize the materials in the dossier.109 Although there is codict ing 

evidence on this point, most western scholars believe that the procuracy's 

supervision and screening of investigations was ineffectiveY0 

The perceived failure of the procuracy to exercise control over the conduct of 

police investigators leads us to believe the number of prosecutions sent to trial 

with poor or unreliable evidence of guilt was inflated, and that accordingly, the 

number of acquittals should have been higher. On the other hand, there was a 

curious form of self-restraint in the work of the police which may have reduced 

the number of such bad prosecutions. Far from all crimes that were registered by 

the police were actually investigated, and far from all investigations actually went 

to trial. At least until 1987, there were strong incentives for investigators to stop 

cases that had little chance of success at trial for "non-rehabilitative reasons."'~l 

- - 

lo8 PANO, f. 4, op. 90, d. 231,ll. 108-110. Of the 105 letters sent by citizens to the Soviet 
district procurator in Novosibirsk in 1981.70 were complaints against the conduct of police and 
procuracy investigators; sixteen of them were "satisfied" by the procurator; see PANO, f. 269, 

26, d. 9,11.2-3. 
% See Vlasov, op. cit., 169-170, 224. 
11° See, for example, Gordon Smith, The Soviet Procuracy (Aalphen aan den Rijn, 1978). 
111 According to a December 30,1985 decree of the Procurator General, crimes for which 
investigations were terminated for non-rehabilitative reasons were considered "solved" 
(raskryt). See Rustamov, op. at, and V. I. Pavlov, "Zakonnost' i obosnova~ost '  
prekrashcheniia ugolovnykh del v stadii predvaritel'nogo rassledovaniia," kandidat 
dissertation, DSP (Akademiia MVD, RSFSR, Moscow, 1992), p. 107. 



By my calculations, only 66 percent of the crimes that were registered by the police 

in the RSFSR in 1985 were committed to trial.112 According to the Party archives 

in Novosibirsk, in 1982 only sixty percent of all completed investigations were 

endorsed by the procurator and sent to the courts to be committed for trial.1'3 

Moreover, as Table 3.4 below demonstrates, in the USSR as a whole, as much as 

forty percent of investigations which did not go to trial were terminated for 

"rehabilitative" reasonsY4 

Table 3.6 Termination of Criminal Investigations, USSR, 1980-1985 

#/  D/o of all completed in- 

Source: Pavlov, 'Zakonnost' i obosnova~ost '  prekrashcheniia ugolovnykh del v stadii predvari- 
tel'nogo rassledovaniia," kandidat dissertation, DSP (Akademiia MVD, RSFSR, Moscow, 2992). 

of those, # /  % terminated of those, # / % termina- l 
year 

NOTE: Terminations for "rehabilitative reasons" were investigations stopped because of the 
absence of an event of a crime, the absence of the elements of a crime in the a d  for which the 
accused is being prosecuted, and the inability to prove guilt (za nedokazannost'). See article 
208 of the Code of Criminal Procedure. 

vestigations terminated 

Based on calculations from the Svodnve othchet~ PO sudebnoi deiatel'nosti, compiled by 
the Department of Statistics, RSFSR Ministry of Justice. 
113 PANO, f. 4, op. 96, d. 111,11.50-51. 
114 According to A. A. Rzaev, in 1985 in the USSR as  a whole, approximately 40 percent of dl 
investigations terminated at the pre-trial stage were stopped for "rehabilitative" reasons. See 
"Problemy prekrashcheniia ugolovnykh del po nereabilitiruiushchim osnovaniiam v stadii 
predvaritel'nogo sledstviia," kandidat dissertation (Karaganda, 1985), p. 27-29. The same study 
claims that the average rate of terminations for rehabilitative reasons in the years 1976 to 1984 
was lower, 33.8 percent. Sedletskii, op. a t ,  p. 93-4, suggests an even lower rate for these years. 

"re ha bilitative reasons" ted for "lack of proof." 
I 



This information suggests that there were both procedures and considerable 

opportunities for the police to dispense with criminal investigations and yet 

satisfy their superiors' desires for statistical evidence of success in the fight 

against crime without actually prosecuting criminals. On the basis of this 

discussion, therefore, one might conclude that irrespective of the quality of the 

procuracy's supervision, not many bad cases made it to trial, and thus that the 

need for acquittals was suppressed by the politics of the pre-trial process. This is 

not the standard interpretation of the politics of the pre-trial process and 

purported need for acquittals in Soviet criminal justice given by most western 

scholars, however. Below, I examine a different account of the politics of 

acquittals and its meaning for an assessment of the quality of the administration 

of criminal justice. 

Explaining Low Rates of Acquittal. 

The only published explanation of the low rate of acquittals in the USSR is 

Peter Solomon's analysis of informal norms in the practice of Soviet criminal 

justiceY5 On the basis of scattered statistical information, but numerous and 

detailed interviews with former Soviet legal officials, Solomon concluded that 

the rate of acquittals in the USSR was "contrived" and should have been higher. 

He argued that the acquittal rate was so low because Soviet judges were 

dependent and exposed to too much political pressure to avoid acquittals: "The 

main reason for judges to avoid acquitting was fear -- fear of alienating the 

procurator and through him alienating the party bosses at the raikom."ll6 

115 Solomon, 'The Case of the Vanishing Acquittal: Informal Norms and the Practice of Soviet 
Criminal Justice," Soviet Studies, 39,4 (October 1987). The treatment of acquittals in Yoram 
Gorlizki, "De-Stalinization and the Politics of Soviet Criminal Justice, 1954-1964," (Doctoral 
Dissertation, Cambridge University, 1992), is not substantially different. 
116 ibid., 536. 



Solomon argued further that in response to the pressures against acquittal, 

Soviet judges developed a number of alternative means of dispensing with 

criminal prosecutions. One alternative to an acquittal was to convict defendents 

and sentence them either to time-served or one of a number of non-custodial 

penalties -- such as a conditional conviction (uslovnoe nakazanie), probation 

(otsrochka), fines, or corrective labor. A number of Soviet jurists noticed that 

there was a large number of sentences in Soviet courts which, although falling 

within statutory limits, bore little relation to the crime for whch the 

convictions were issued. This fact led them to dubb this first alternative to the 

acquittal "procedural eyewashing" (protsessual'noe ochkovtiratel'stvo).1~7 

This was not the only form of eyewashing however; it was the merely 

simplest solution. According to Solomon, there were two other kinds of 

alternatives to acquittal, both of which were opposed by police and prosecution 

but less vehemently than the acquittal. The first was to "terminate" criminal 

proceedings against the accused at a preliminary hearing. This could be done 

on either "rehabilitative" or "non-rehabilitative" grounds -- the former if the 

court found that the prosecution had failed to prove the elements of a crime in 

the act being prosecuted, the latter if the court judged the behavior lacking 

"social danger" (in which case the accused might be charged with a 

misdemeanor, have his case sent to a comrades court, or be placed on social 

"probation" (ooruki) at his/ her work collective). The second alternative was to 

return the case for supplementary investigation, where an investigator or 

procurator might terminate proceedings on his own. In either case, according 

117 See, for example, G. P- Baturov, ed., Oraanizatsiia sudebnoi deiatel'nosti (Moscow, 1977), 
and more recently, Sedletskii, 'Dpravdatelenyi prigovor," op. cit, 75, 83. 



to Solomon, the termination of criminal proceedings and return of cases for 

supplementary investigation served as surrogates for the acquittal. By his 

calculations, were it not for the political pressure on judges and the 

professional incentives against issuing acquittals, the USSR would have an 

acquittal rate of approximately 3 pe rcen tF  It was thus Solomon's thesis that 

the acquittal had not so much vanished as been reincarnated. 

At first glance, this interpretation of and explanation tor the low rate of 

acquittals in the USSR is quite compelling. It is shared by a number of Soviet 

jurists and appears to be supported by the data on judicial decision-making.Ug 

For example, as the table below shows, the rate of return for supplementary 

investigations (a hypothesized surrogate for acquittals) rose steadily over the 

course of the 1970s just as the rate of acquittals continued to decline. 

Table 3.7 Returns for Supplementary Investigation, USSR, 1973-1979 

Source: V. I. Vlasov, "Problemp kachestva rassledovaniia prestuplenii i pu ti ikh reshenii," 
Doctoral Dissertation (Moscow, 1991), pp. 357-8. 

year(s) 

1973 - 1977 

- -- 

'18 ibid, 550. 
For example, according to a study by Reznik, a well-known Soviet defense attorney, there 

should have been 356 more acquittals in 1985; see "Prestizh professii advokata," in Sovetskoe 
gosudarstvo i pravo, no. 3,1986, p. 69. It is important to note that Reznik's calculation is based 
on a survey of the opinions of advocates, not an investigation of criminal justice statisitics. For 
other discussions, see M. S. Strogovich, "Sotsialisticheskaia zakonnost' i sovershenstvovanie 
ugolovnogo pravosudiia," in Vo~rosv  filosofii, no. 3, 1984; Istina i tol'ko istina, op. cit., I. L. 
Petrukhin, Pravosudie: vremia reform (Moscow 1991), and the "Concept of Judiaal Reform," 
adopted by the Russian Parliament, October, 1991, Vedomosti Verkhovno~o Soveta RSFSR. 

% returned for 

supplementary investigation 

2.5 



Furthermore, according to my own calculations, in 1985, when the rate of 

acquittals was less than one fifth of one percent, fully nine percent of 

defendents had criminal proceedings against them either terminated by trial 

courts or sent back for supplementary investigations (see table 3.8). The 

subsequent fate of some of these supplementary investigations lends further 

credence to such an interpretation. Between 10 and 20 percent of those cases 

returned fcr supplementary investigation ended up being terminated by 

investigators or prosecutors.'20 It is not clear how many were terminated for 

"rehabilitative" as opposed to "non-rehabilitative" reasons, but it seems 

plausible that a number of errant or erstwhile acquittals were smuggled in 

among the supplementary investigations. 

Table 3.8 Trial Court Decisions, RSFSR, 1985 

Source: RSFSR Ministry of justice, Department of Statistics, form 1.l2= 

year 

1985 

The statistical evidence notwithstanding, there are two problems with 

such an account of acquittals and supplementary investigations. First, this 

#I% 

acquitted 

1690 / .I8 

On the basis of the report given by Teribilov at a December 1986 plenum of the USSR 
Supreme Court, Solomon estimated that one fifth of the cases returned for supplementary 
investigation should have been acquittals. Solomon, op. cit., p. 544, note 58. 
121 The rates of conviction, acquittal, return tor supplementary investigation, and termination 
of aiminal proceedings are cdculated here as a percentage of all persons in respect to whom 
courts made deasions in that year. This number is simply the sum of ail the columns. It appears 
that the rates of both supplementary investigations and terminations rose during the 1980-1984 
period, but it is hard to be sure since I found no data on the numbers of returns for supplementary 
investigations for these years. 

#/ % 

returned 

50,413 / 5.4 

#/  % 

terminated 

33,830 / 3.6 

# / %  

convicted 

845,744 / 90.7 



explanation of the low rate of acquittals rests primarily on an understanding 

of judicial dependence developed in the immediate post-Stalin period. As I 

showed in chapter two, however, judicial dependence was not as cogent or 

direct in the 1980s as previously thought. Second, the calculation of a 

"normal" rate of acquittal, and the suggestion that it should have been 

higher, is based on an assumption about the purpose of acquittals and 

supplementary investigations which runs counter to the spirit and letter of 

Soviet law and does not appear to have been shared by the majority of Soviet 

judges. What is missing in this and other accounts of Soviet judicial 

behavior, in other words, is an understanding of the attitudes of judges and 

an appreciation of the impact of the law itself in shaping court decisions.1~ 

Below I present evidence which suggests that these factors, as well as a 

number of others not directly related to dependence, were important in 

producing the relatively high rates of return for supplementary 

investigations and terminations, as well as the low rate of acquittals. 

On April 17, 1984, the RSFSR Supreme Court held a plenum to discuss 

problems in the practice of returning cases for supplementary 

investigations.123 The plenum was convened because the RSFSR Supreme 

Court was troubled by what it perceived as a decline in the quality of pre-trial 

investigations in recent years and a corresponding need to raise the level of 

lZ2 Solomon intimated that legal culture may have played a role in the pattern of acquittals. 
He noted, for example, that the "cooperation" of judges was required in order for the procuracy 
to accompIish its goals. But for the most part he treated such cooperation as involuntary, and 
did not pursue this line of thought in his study. 
123 The discussion here is based on the materials in a large and unwieldy foider kept in the 
unarchived holdings of the Department of Generalization of the RSFSR Supreme Court. Among 
the materials were a stenographic record of the plenum, various drafts of the plenum's 
resolution with editorial commentary from Supreme Court appellate judges and the instructor of 
the Central Committee's Department of Administrative Organs, copies of the "presentations " 
(predstavleniia) on the subject from various legal and academic institutions, and letters from 
judges in regional courts unable to attend the plenum. 



the "demandingness" (trebovatel'nost') of courts at trial. "In many cases," the 

Court claimed, the organs of criminal investigation did not illuminate all of 

the circumstances of a case which had to be proven at trial. In particular, they 

frequently failed to establish the "motive, objective and means of the 

commission of crimes." By itself this was a problem in need of rectification, 

but the Court's more immediate concern was the lack of rigor in trial courts' 

examination of the evidence supplied by the investigation in support of the 

charges. According to the Court: 

It is still not always so (ne vseeda eshche) that cases are returned 
for supplementary investigation from trial when it has proven 
impossible to fill in (vosvolnit') the lacunae of the pre-trial 
investigation. As a result, a number (nemalo) of decisions are 
overturned by cassation and supervision courts and returned for 
supplementary investigation. 

In other words, without really saying it, the Court acknowledged that 

the failure of courts to conduct complete, comprehensive, and 

objective hearings sometimes resulted in wrongful convictions. But 

this was not its only worry. "At the same time," the Court continued, 

there are instances (imeiutsia sluchai) when cases are returned 
for supplementary investigation without a comprehensive 
investigation of the circumstances in the matter or an 
evaluation of the meaning of new circumstances discovered in 
court. Not always do courts take the necessary steps to fill in the 
gaps of the investigation. Instead of rendering convictions on 
the indictment, or on a charge of a lesser crime for which the 
charge is proven, or issuing an acquittal according to the grounds 
listed in UPK 309, in a number of instances some courts 
unjustifiedly return cases for supplementary investigation, 
which only generates red-tape and violates citizens' rights. 

It was thus not only wrongful convictions that preoccupied the Court. In its 

opinion, beneath the practice of returning cases for supplementary 



investigations lurked two kinds of procedural obfuscation: an unnecessary 

avoidance of acquittals, and the failure of courts to convict when appropriate. 

In the hope of forestalling both kinds of mistakes, the Court drafted a 

resolution spelling out the conditions and circumstances under which a 

decision to return a case for supplementary investigation would be justified. 

The plenum's resolution made plain that it was the duty of the courts to take 

all necessary steps to fill in (vospolnit') any incompleteness, 

uncomprehensiveness or lack of objectivity in the work of the pre-trial 

investigation. It held that only in cases where the shortcomings of the 

investigation could not be rectified by courts themselves were there legal 

grounds for supplementary investigation. It placed on courts a high burden 

of proof and justification for decisions to send cases back for supplementary 

investigation.124 

One of the plenum's participants, now a judge on the Russian 

Constitutional Court, recalled this plenum and the resolution it passed as 

"revolutionary."~25 For the first time, she claimed, the Supreme Court 

concretized the norm regulating the practice of supplementary investigations 

and expressed due criticism of the conduct of the police and procuracy.126 But 

it is not so much the resolution, or the consequences it had for judicial 

practice, that I am concerned with here. Rather, i t  is what the proceedings tell 

us about the nature of, and the environment surrounding, courts' decisions 

to send cases back for supplementary investigation. 

124 Biulleten' Verkhovnopo Suda RSFSR, no. 7,1984, pp. 8-11. 
125 Interview with T. G. Morshchakova, March 1994, Toronto. 
126 Guiding explanations on supplementary investigations had not been issued previously by 
the court. See Morshchakova, 'Napravlenie ugolovny kh del sudom pervoi instantsii dlia 
dopol'nitel'nogo rassledovaniia," Kommentarii sudebnoi ~raktiki za 1980 nod (Moscow, 1981). 



Prior to the plenum, the Court sent out to all concerned institutions a 

review (obzor) of recent problems in the administration of the law of 

criminal procedure governing supplementary investigations as well as a draft 

of the resolution it intended to pass at the plenum. The KGB, MVD, 

Procuracy and their supporting academies and institutes, as well as all 

regional courts thus had the opportunity to comment on the Supreme 

Court's draft resolution, submit recommendations and prepare a 

presentation. The police and procuracy responded. The representative from 

the Academy of the MVD, for example, requested the plenum strike from the 

resolution the reference to the need to conduct additional "operational 

investigative inquiries" (o~erativno-rozvsknvkh mero~ri ia  tii) as an 

appropriate ground for returning a case for supplementary investigation. 

While this rule, he acknowledged, was "in and of itself correct," it had no 

place in a decree of the Supreme Court. Such activities were the "exclusive 

jurisdiction of the investigative services who are free to choose the means of 

executing their duties."l27 The representative from the RSFSR Procuracy, in 

turn, requested two amendments be made -- first, that witness confrontations 

(ochnaia stavka) and line-ups (opoznanie) be excluded from the list of actions 

that would require supplementary investigation. These, he argued, could not 

be construed as activities whch courts were incapable of conducting. Second, 

he requested the resolution include a warning to courts about "unjustified 

supplementaries." He asked that courts be reminded to "take more seriously" 

the process of committing cases to trial and to assume a "more thoughtful 

approach" (bolee vdumchiwi oodkhod) to returning cases for 

supplementaries in order to avoid "unpleasantnesses" (nevriiatnosti). 

- 

127 The Plenum's editorial commission evidently found this argument compelling, and scribbled 
in the margins of this presentation, "must be taken into account" (nado uchest'). 



Somewhat transparently, then, and not without specious argumentation, 

the Procuracy and Police advanced their own institutional agenda and 

interests. But the plenum did not turn into a jurisdictional, and much less a 

jurisprudential, battle. This was not because the outcome of the plenum was 

predetermined in favor of the police or procuracy. It was not. Indeed, 

substantial changs were made to the Court's draft resolution on the basis of 

the deliberations of the plenum. The plenum failed to produce much 

bureaucratic friction or inter-institutional confrontation, rather, because the 

judiciary did not fight for its own interests. 

Most oblast courts displayed an indifference to the Plenum's deli berations 

and failed to submit comments on the draft resolution. Few of the judges 

who made presentations at the plenum, moreover, appeared to be in a hurry 

to create for themselves extra procedural room in court. Although the 

majority expressed concern about the "carelessness" (nebrezhnosti), "haste" 

( ~ o s ~ e s h n o s t ' )  and numerous infractions of the law made by the police in the 

course of pre-trial investigations (the practice of concealing from the accused 

documents in the pre-trial dossier until after the court had committed the 

case to trial was said to be "pervasive" (massovvi kharakter), as was the tactic 

of interrogating as witnesses the true suspects in the case -- both of which, 

incidentally, were considered by law "substantial" (sushchestvennoe) 

violations of the Code of Criminal procedure and mandated a supplementary 

investigation), most judges expressed greater concern about the h~& number 

of supplementary investigations and the ease with which they could be (and 

were) issued by trial courts, than about the converse. For example, 

Smolentsev, then Deputy Chairman of the USSR Supreme Court, was 



adamant that courts should return cases for supplementary investigation 

only when, as a result of the mistakes made by the police or procuracy, 

circumstances having "material significance" (sushchestvennoe znachenie) 

for the court's decision remained in the dark.128 The heads of a number of 

regional oblast courts concurred, supporting returns for supplementary 

investigation only when the "incompleteness" of the investigation is 

"genuinely unremediable" (deistvitel'no nevospolnirno) by the trial court. 

The Deputy Chairman of the Sverdlovsk Oblast Court, furthermore, 

lamented the "reduction in the effectiveness and prophylactic influence of 

judicio-investigative activity" (sudebno-sledstvennoi deiatel'nosti) which 

resulted from supplementary investigations. Summarizing these concerns 

with the aid of a legal hypothetical, the Chairman of the Supreme Court of 

the Tatar Autonomous Republic asked rhetorically: "What are we to do 

when you have a many-volumed case and the investigation has failed to 

include a charge on article 175 [i.e. official forgery] as well as a host of other 

serious offenses? Technically (formal'no), of course, you can send it back. 

But what good will come of it, and for whom? Is this in the interests of the 

state and society?" His primary recommendation to the plenum was to 

include in the resolution an  "instruction" (ukazanie) to courts that it was 

"intolerable" (nedovustimo) to send cases back for supplementary 

investigation "on technical grounds" (po forrnal'nvm osnovaniiam), which 

do not concern the substance of the charge and would not (ne rno~ut )  bear on 

the sentence." In such cases, he claimed, i t  would be better for the court 

simply to send the investigator a "private ruling" (chastnoe opredelenie). 

. .- 

128 It is important to note that Srnolentsev used the word prigovor, a term which means both 
verdict and sentence. It is thus not safe to conlude that he was referring to arcurnstances whose 
better illumination might have probative value, and thus a f k d  determinations of guilt, rather 
than ones whose further investigation would simply tend to mitigate or aggravate the 
culpability of defendents. 



If judges experienced trepidation or were under duress in the courtroom 

when contemplating sending cases back for supplementary investigation, it 

did not manifest itself in their demeanor and tactics at the plenum. The 

comments of judges at the plenum were narrow and pragmatic; they 

concerned judicial practice, not legal principles or policy. Their main 

objective (if one can speak of the Soviet judiciary having a common goal) 

appears to have been to obtain more time to make decisions about 

supplementary investigations, and to get greater clarity from the Supreme 

Court on the meaning of some of the aspects of the resolution. For example, 

the Chairman of the Ivanovo oblast court reported that it was impossible to 

review thoroughly complicated cases in the time presently allowed (14 days). 

Unless the Court granted some relief on the terms of committing complex 

cases to trial, courts would continue to commit to trial poorly reviewed cases, 

discover evidentiary lacunae (probely) only in trial during oral testimony and 

therefore continue to send back a large number of cases for supplementary 

investigation. The Chairman of the Novosibirsk oblast court, by contrast, 

requested an elucidation of the law governing returns for supplementary 

investigations from cassation. He wanted to know whether a cassation court 

could require the supplementary investigation of circumstances which might 

worsen the status of the defendent if there had not been a reference to such 

circumstances in the defendent's appeal. The boldest request made by judges 

was to add a number of quite specific grounds (such as the need for secondary 

medical expertise) to the Supreme Court's list of conditions giving trial courts 

the right to return a case for supplementary investigation. On the whole, the 

judiciary did not endeavor to modify the law in order to make it easier to 

send back cases for supplementary investigation. 



One might argue, of course, that the failure of judges to lobby for their 

own interests at the plenum was merely the consequence of their 

institutional and institutionalized procedural subordination to the police and 

procuracy. But one might just as easily infer from their silence that judges 

were confident they could successfully send cases back for supplementary 

investigation when they really needed to. The contradictory conclusions one 

might draw from this discussion force us to reexamine the hypothesis that 

judges' conduct was coerced and involuntary. It is not that judges were not 

under pressure to avoid acquittals and supplementary investigations. The 

organs of criminal investigation, and the procurator who endorsed the bill of 

indictment, were indeed strongly opposed to the return for supplementary 

investigation of cases they sent to trial. Their own professional performance 

was evaluated on the basis of the success of prosecutions, and the failure to 

convince a court of a defendent's guilt implicit in a supplementary 

investigation was considered "shoddy work" (brak). The police and procuracy 

were thus partially dependent on the courts for their own professional 

reputation. Accordingly, the procuracy vigorously and in some cases 

repeatedly contested court decisions to return cases for supplementary 

investigation.129 The question is, did this pressure influence judges' 

behavior? 

The incidence and rate of success of procuracy protests of judicial decisions 

to return cases for supplementary investigation is not very high. Reports 

from the plenum suggest that between 17 and 25 percent of trial court 

129 For example, in a case discussed at the plenum, a court had to retum a case for 
supplemen!ary investigation three times before the procuracy accepted defeat. 



decisions to return cases for supplementary investigation were protested by 

procurators. 01 those, between 45 and 65 percent were granted by appellate 

courts and returned to a trial court for a decision on the merits of the case- 

The success rate of procuracy protests of decisions to return cases for 

supplementary investigations is far less than its general rate of success in 

protesting court decisions. In 1985, the presidia of oblast courts granted 87 

percent of all procuracy protests of people's court decisions. On the basis of 

this information, then, we can surmise that approximately twelve percent of 

all decisions to send cases back for supplementary investigation were reversed 

on appeal.130 

For judges, the prospect of having any decision overturned was certainly 

unpleasant. Their performance also was evaluated on the basis of arbitrary 

statistical indices such as "stability of decisions" (stabil'nost' origovorov). But 

the prospect of having a decision to return a case for supplementary 

investigation overturned was sornew hat remote, and it seems unlikely that it 

weighed heavily on their minds. Indeed, if we examine the data on 

supplementary investigations according to the crime charged, we get a very 

different impression of the frequency, if not alacrity, with whch trial courts 

returned cases for more investigation. Table 3.9 (next page) disaggregates the 

data on supplementary investigations. It shows that for some categories of 

criminal prosecutions, courts returned for supplementary investigation as 

many as one of every three cases. Analyzed from this perspective, the data 

suggest that courts were not so disinclined to tarnish the reputation of their 

colleagues in the police and procuracy. 

- - - - - - . - - - - - - - 

130 For a similar estimates, see Istina i tol'ko istina, 161, 304. Unfortunately, I was unable to 
uncover more comprehensive data about such practices, nor about the subsequent fate of 
successfully protested trial court decisions to return cases for supplementary investigation. 



Table 3.9 Supplementary Investigations, by Selected Crimes, RSFSR, 1985 

crime percent returned for 

1 Embezzlement (92) I 

(articles of criminal code, RSFSR) 

Theft of State and Social Property 

(89-91,93) 

supplementary investigations 

6.7 

Why did Soviet courts send so many cases back for supplementary 

investigation? Solomon's answer is that some of these rulings were surrogates 

for acquittals. A different answer, however, is provided by Soviet judges. The 

discussion at the April 1984 plenum suggests that only rarely was the purpose of 

a supplementary investigation to help the court overcome uncertainty about 

guilt. According to the report of the Chairman of the Ivanovo Oblast Court, 

who conducted her own review (obzor) of court practice for the plenum, the 

most common reason to return a case for supplementary investigation was to 

obtain more complete information about the character of the defendent. Thus, 

courts directed investigators to conduct inquiries into or furnish more 

Grand Theft of State Property (931) 

Homicide, etc. (102-4,108,117) 

Theft of Private Prop. (144-46) 

Speculation (154) 

Bribery, etc (173,174,1741) 

Hooliganism (206) 

Average for all crimes 

33.9 

8.5 

4.7 

7.5 

13.4 

5.2 

5.4 

source: RSFSR Ministry of Justice, Department of Statistics. 



information on the mental or physical health or prior criminal record of the 

defendent. Such information was necessary in order for judges to render 

"individualized-rehabilitative" sentences.131 Courts also often returned cases 

when they discovered evidence of the commission of a crime requiring a charge 

which, in the terminology of Soviet law, "worsened the position of the 

defendent." Particularly in cases of economic and property crime, when courts 

had to make rulings on appropriate compensation, cases were sent back in order 

to get an accurate accounting of the damage done by the defendent (in respect to 

whom, of course, the question of guilt had not yet been decided).l32 But even in 

those cases in which doubt about guilt may have been the motivating factor, it is 

inappropriate to condude that judges should have issued acquittals instead of 

sending cases back for supplementary investigation. 

Soviet law erected a number of barriers to the acquittal. It was, for example, 

not simply the "non-establishment" (neustanovlenie) of the event of a crime in 

the case of the prosecution which furnished grounds for acquittal, but rather the 

"absence of the event" (otsutstive sobvtiia) of a crime itself which had to be 

proven by a court in order to sustain an acquittal.133 Soviet courts, in other 

words, had to overcome a very high standard of proof before rendering a 

judgement of acquittal. In rendering an acquittal, moreover, they had to explain 

why they were rejecting the bill of indictment and cite factual evidence of the 

defendent's innocence. According to the rather circular article 20 of the Code of 

Criminal Procedure of the RSFSR, "circumstances tending to acquit" 

(opravdvvaiushchie obstoiatel'stva) the defendent were established by evidence 

See also Vlasov, op. at . ,  110-113,276. 
132 Soviet criminal procedure combined together at one stage the ads of adjudicating and 
sentencing. I discuss below the impact on judiaal decision-making, and bias, of the 
simultaneous deli beration of guilt and its degree. 
133 See Sedletskii, 'Dpravdatel'nyi prigovor," op. a t ,  p. 132. 



which "refutes the accusation" (oproveraaiut obvinenie).'w The objectivity 

norm, as well as the law of evidence more generally, was thus constructed in 

such a way that courts not only had to disprove the guilt of the defendent in 

order to acquit, but also take steps to assure the apprehension of the real culprits. 

In a decision of the RSFSR Supreme Court in 1986, for example, an acquittal was 

overturned, and sent back for supplementary investigation, because the trial 

court had "not established by whom the violations had been committed."l35 If 

judges honestly doubted the guilt or innocence of the defendent, returning the 

case for supplementary investigation was the right decision.136 

Certainly we would not want to explain the paucity of acquittals solely in 

terms of the law. By itself, law lacks the power of causation. In the realm of the 

administration of justice, judges are the causal agents of the law. In order to 

understand how law shaped Soviet judicial behavior, therefore, we must explore 

the attitudes, values, beliefs and predispositions of Soviet judges. Unfortunately, 

reliable information about these attitudes is available only for later periods. 

Therefore, I investigate this dimension of judicial conduct later, in chapters four 

and six. But in accounting for patterns in Soviet judicial behavior, we must take 

the impact of law into consideration. The dependence of Soviet judges was not 

the only factor influencing their conduct. The shape of the law itself, interpreted 

by higher courts and mediated by judges' understanding of it, also pushed courts 

toward certain kinds of decisions. 

See Kommentarii k ugolovno-pmtsessual'nomv kodeksu RSFSR (Moscow, 1976), 34. 
Biulleten' Verkhovnogo Suda RSFSR, no. 4,1986, p. 6. Savitskii, op. cit., pp. 90-91, 

presents an imaginary monologue of a judge who has just "avoided" an acquittal: "We were not 
one-sided. We studiously examined as well all circumstances which might have led to the 
ac uittal of the defendent. But they were not confirmed." 12 There was a tension in Soviet law here, for article 20 expressly forbade the transfer of the 
burden of proof onto the defendent in criminal justice. But as in most jurisdictions, contradictions 
in legal principles do not always immobilize the courts. 



Conclusion. 

The evidence about the administration of criminal justice examined in 

this chapter leads to mixed conclusions about its quality. Information about 

the character of criminal proceedings prompts a skeptical evaluation of the 

impartiality of Soviet criminal justice. Soviet courts sometimes failed to 

abide by crucial evidentiary rules and take seriously stages in the criminal 

process designed to foster the objectivity of trials. They also occasionally 

convicted individuals of crimes in prosecutions tor which the legal grounds 

and evidentiary basis for a finding of guilt were patently absent. The 

aggregate data about outcomes of trials, however, are more difficult to 

interpret. The suspicions about bias in judicial practice aroused by the 

comparatively low rate of acquittals and terminations of criminal proceedings 

-- both potential indicators of the inexactitude of courts' examination of the 

prosecution's case and failure to assume a critical posture towards inculpatory 

evidence -- are offset somewhat by the unusually high rate of supplementary 

investigations. In addition, the supposition that there should have been 

more acquittals than there were rests on an interpretation of the quality of 

criminal prosecutions not confirmed by the evidence examined in this 

chapter and on an understanding of the purpose of acquittals which was not 

embraced by Soviet jurisprudence. Appellate court rulings and 

interpretations of the law directed trial courts to prefer supplementary 

investigations over acquittals in cases where there was doubt about the 

innocence of the accused. Thus, while it is clear Soviet courts were biased 

against certain outcomes at trial, it cannot be claimed with certainty that 

justice was not administered impartially. 



The Politics of Judicial Independence and the Administration of Criminal 
Justice in Soviet Russia, 1982-1992. 

Chapter FOUG Crisis and Refom 

We do not need to change policy (nam ne nuzhno 
meniat' ~olitiku). It is a faithful, correct, and truly 
leninist policy. We need to pick up the pace (nabirat' 
tempv), move forward, expose shortcomings, overcome 
them, and discern dearly the developing future.' 

Introduction. 

More than four years passed between Gorbachev's pledge to his 

erstwhile comrades in the Politburo to stay the course and the passage of the 

legislation with whose impact this study is principally concerned. What 

brought about the change in policy? What concerns prompted the leadership 

to sponsor the passage of the legislation on the Status of Judges, the 

Fundamentals of Court Organization, and Responsibility for Contempt of 

Court in the Summer and Fall of 1989? Did the introduction of these new 

laws reflect a change in policy? This chapter provides answers to these 

questions by examining some of the most significant developments in 

judicial policy during the intervening years. It traces the impact on judges, 

courts and the administration of justice of the four volatile years of 

"perestroika" and "glasnost," and analyzes the historical context of the reform 

legislation as well as the laws themselves. 

1 M. S. Goibachev, at the March 11,1985 Meeting of the Politburo, which resolved to advance 
his candidacy for General Secretary to the Central Committee of the CPSU. TsKhSD, f. 89, op. 
36, d. 16,l. 13. 



Sovietology and Soviet Judicial Reform in the 1980s 

There has not been enough research or writing on the politics of legal 

and judicial reform in the USSR in the 1980s for there to have developed in 

the West a conventional wisdom about its origins. Western observers of 

Soviet legal developments in the 1980s scrambled to keep track of new 

developments, and what has been published so far resembles a chronicle of 

events and their preliminary sorting, not a detailed investigation or 

considered interpretation of their sources, dynamics, and significance.2 

Nevertheless, there is an understanding, or notion, of the roots of reform 

implicit in much of this writing, and it seems to be shared by most scholars. 

The impetus for refom, it is believed, came from outside the state -- from 
muckraking journalists, idealistic and liberal-minded legal scholars, and the 

very nature of events. For example, Louise Shelley wrote that "calls for 

major overhaul of the justice system [were] heard first from leading members 

of the academic community in late 1986," and, dating the movement for 

judicial reform to the Spring of that year, Peter Solomon argued that its 

primary proponents were inspired and dedicated journalists.3 Existing 

accounts of the process of reform also suggest that reform proposals were 

embraced by Gorbachev and his confidants in the Party in accordance with 

their (belated) recognition of the present ungovemability of Soviet society, 

desires to rejuvenate the economy, and enthusiastic conversion to the ideas 

of a rule of law state. The Party's Central Committee and the law's numerous 

2 See, for examples, the symposium on legal reform in the Soviet Union in Columbia Tournal of 
Transnational Law, 28,1(1990), and the articles in Cornell International Law Journal (1991). 
3 See Louise Shelley, "Criminal Law and Justice Since Brezhnev," in D. Barry ed., Law and the 
Gorbachev Era (Dordrecht, 1988), and Peter Solomon, "Judicial Reform Under Gorbachev and 
Russian History," in Albert J. Schmidt, ed. The Impact of Perestroika on Soviet Law 
(Dordrecht, 1990). For a similar, but more recent, account, see F. J. M. Feldbrugge, Russian Law: 

End of the Soviet Svstem and the Role of Law (hrdrecht, 1993), 50-69. 



administrators were either hostile, or impervious, to change. It was over this 

ideological and institutional opposition and intransigence, and in order to 

make possible the achievement of revolutionary objectives, that legislation to 

buttress the independence of the judiciary was adopted in the Fall of 1989. 

This chapter presents a different account of these events and of the 

process and politics of reform. Judiaal reform in Soviet Russia in the 1980s, I 

argue, had different origins, objectives, and dynamics. The reforms of which 

the legislation adopted in the Fall of 1989 was a part were set in motion by the 

personal and private initiative of Terebilov, who between 1970 and 1984 

served as the USSR Minister of Justice, and from then until his forced 

retirement in 1989, as Chairman of the USSR Supreme Court Terebilov's 

initiative involved many far-reaching proposals for restructuring the Soviet 

judiciary, among which the objective of making judges more independent 

was important but far  from central. Many of his more radical proposals for 

change were diluted or did not make it into the legislation ultimately 

adopted, but this was not the result of the deliberate derailing of reform by the 

Party apparat The goal of judicial independence, rather, was superceded by 

the regime's commitment to more immediate political objectives such as the 

reassertion of Party and State control over public officials, of which judges 

were perceived and treated as a particularly petty and unaccountable type. 

This chapter begins with a pre-history of reform It tells the story of 

the Party's abuse of Soviet courts, the judiciary's institutional decay, and the 

administrative measures devised by central legal officials to remedy these 

problems. The inability of these measures to correct the ailments of the 

judiciary, and the haphazard nature of their implementation, precipitated a 



crisis in the courts to which the Party leadership was obliged to respond rather 

hastily in the Summer of 1989. By the time legislation had been drafted to 

alleviate these problem, the character and relative balance of Soviet judicial 

dependence had changed greatly: the administrative reforms of the courts 

and the great centralization of judiad power achieved under Terebilov's 

reign made the internal dependence of judges its most influential dimension 

and rendered moot many of the legislative initiatives. This account of the 

context and development of reform makes possible an appreciation of the 

character of the proposals offered by Terebilov as well as a deeper 

understanding of the intractability of the problems in the administration of 

justice they were designed to solve. 

The Legacy of the Brezhnev Era: Legal Instrumentalism and Judicial Decay 

The policies Gorbachev inherited and, as the epigraph to this chapter 

suggests, endorsed at his selection ceremony at the Politburo in March of 1985 

was certainly inauspicious for the development of judicial independence and 

the impartial administration of justice, not to mention the emergence of a 

"socialist rule of law state." At the end of the Brezhnev era and through the 

years of the intermgnum (1983 - 1984), the regime's recourse to law, and in 

particular criminal law, to help resuscitate the economy grew ever more 

pronounced. There was an intensification of efforts to harness the courts to 

the political ends of the regime, a development referred to by Sharlet as a 

policy of "jurididzation," and which contrasted sharply with the 

institutional decay and progessive immiseration of the judiciary. Both the 

administrative and procedural independence of judges were under seige. 



The instrumental use of law, of course, was a permanent feature of 

Soviet state and its socio-economic development, but it appears to have 

grown in intensity just prior to the end of the Brezhnev era. Courts were 

enlisted in an ever-growing range of quasi-judicial tasks. For example, in 

January 1980, upon receiving an instruction Qoruchenie) from the Central 

Committee (hereafter "CC), the USSR Ministry of Justice passed a detailed 

decree "on the strengthening of the influence of legal -) means on 

the resolution of socic~economic tasks." The decree obliged courts to assist 

local soviets and executive committees with, among other things, the writing 

of substatutory legislation (regulations, ordinances, etc.) which would more 

effectively prevent crime in vital sectors of the economy as well as ensure the 

"complete compensation of losses" @olnoe vozmeshchenie ushcherba) from 

the myriad violations of legality at the work place.4 While courts in the post- 

Stalin period were always "under the direction" (v vedenie) of local soviets, 

never had they been so explicitly and functionally subordinated to them? 

The increased attention of the regime to the work of the courts in the 

campaign for economic revitalization was reflected by a greater presence of 

staff of the CCs Department of Administrative Organs (OAO) at the meetings 

of the Collegium of the USSR Ministry of Justice. The presence and 

participation of OAO personnel was particularly notable at the Collegium's 

discussions of the problems of theft in the agricultural sector and the tasks of 

the courts in light of the "Food Campaign" A r a m m a )  

launched by the CC in the late Spring of 1982.6 Here, courts were instructed to 

* TsGAOR, f 94% op. 8, d. 1504,I.I.9-11. 
See V. B. Alekseev, et. al. eds, Sudoustroistvo SSSR i oreanizatsiia rabotv sudov. omanov 

justitsii i urokuraturv (Mascow, 1983), and V. P. Kashepov, Troblemy organizatsiia 
rukovodstva sudebnoi deia t el'nostiu v SSSR," doctoral dissertation, VNIISZ, Moscow, 1985. 

TsGAOR, €. 9492, op. 8, dd. 1783,1919. 



"get out onto" (wezzhat') the farms more often, to get closer to the sources of 

injustice. There, they were to study the root causes of crime and the 

conditions facilitating its commission, and to ensure that their sentences 

accorded both with their findings and the "demands" (trebovaniia) of the day. 

While perhaps not directly infringing on the independence of judges, such 

decrees and ompaigns had the effect of subordinating the work of courts to 

the agenda of both central and local governments as well as drawing the 

attention of the judiciary away from the primary task of adjudication.7 

In light of what most western scholars believe to have been the virtual 

collapse of the institutions of state socialism at the end of the "Brezhnev era," 

it was only natural for the regime to turn to the courts and the criminal law 

to pick up the slack in the economy. The collapse was perhaps most evident 

in the case of the social structures for ensuring labor discipline. It appears that 

the party cells within factories, the komsomol, and the trade unions failed to 

prevent widespread theft, abuse of alcohol, poor workmanship and, above all, 

truancy. In response to the the July 28 1983 Central Committee decree "on 

strengthening work for the reinforcement of socialist labor discipline," courts 

were enjoined to help prevent labor indiscipline by giving more frequent 

public lectures on socialist legality, participating in law enforcement "raids" 

(reidv) on factory work floors during production hours, and, in the realm of 

adjudication, holding trials in factory work shops, and "pay[ing] yet more 

7 According to the calculations of some Soviet legal s c h o l ~  judges in people's courts spent as 
Ii ttle as 40 percent of their time on tasks directly related to adjudication. See Savitskii, 1981, 
p. 62; and N. V. Ebdutnaia, Narodnvi sud'ia* . ~rofessional'noe masterstvo i ~odaotovka 
(Moscow. 1977) and idem, Sud'ia: omow podeotovki k professii (Moscow. DSP, 1986). 



attention" to sentences of "corrective labor."8 On the basis of their findings, 

courts were to write more "private instructions" to factory managers9 

Given the extent of the collapse and the gravity of the economic woes of 

Soviet soaalism at the end of the Brezhnev era, it is not surprising that some 

of the measures designed to combat them were quite severe. Andropov's 

discipline campaigns alone do not convey the depth of the desperation behind 

the regime's "juridicization" of Soviet economic ills.10 In 1983, Gosplan had 

calculated that, as a result of a decrease in the growth of the "working 

population" (trudos~osobnoe naselenie), there would be a shortfall in the 

supply of labor in the following year. For the largely infirm and un-able-bodied 

leadership, it was thus vital to secure the "inclusion" (vovlechenie) of new 

blood into the working labor force. The Party leadership was well aware of an 

underutilized source of such labor - namely, the criminal population, to which 

Rekunkov, the Procurator General, had ominously referred as a hidden "army 

of labor" at a Party conference in Novosibirsk in 1982.11 One of the concrete 

steps taken by the USSR Council of Ministers to recruit such labor was an order 

"Correctional labor" was usually carried out at the place of one's employment, the 
"correction" consisting of a 20 percent deduction in salary, but a person who was sentenced to 
correctional labor might also be compelled to work at a site designated by the "institutions 
administering the conduct of correctional labor" (article 27 RSFSR Criminal Code). A sentence 
of corrediod labor thus had the effect not only of getting people back to work, or to new places 
of work, but also buttressed government revenues. 

See the USSR Ministy of Justice's discussion of the January drdt decree, TsGAOR, f. 9492, op. 
8, d. 1918, U. 46. On the courts' administration of labor law more generally, see Kathryn 
Hendley, 'Tying to Make Law Matter: Legai Reform and Labor Law in the Soviet Union," 
Unpublished doctoral dissertation, University of California, Berkeley, 1993. 
lo Robert Sharlet desaibes how the trend toward the "juridiazation" of economic problems in 
the late Brezhnev era was given a fillip by the eponymous leader's death in November 1982 
See Shatlet, Soviet Constitutional Crisis: From De-Stalinization to Disintegration - (Armonk, 
NY, 1993) 3L 2 See also Archie Brown, Piscipline and Reform?" Problems of Communiaq, 
S~rine  1985. 
11 R&&V claimed that legislation designed to "create special labor colonies" for parasites 
had been tabled with the Presidium of the Council of Ministers in the Spring of 1982. PANO, f. 
4+ op. 90, d. %, 1.93. For details, see chapter two. 



to the Ministry of Justice to take greater measures to effect a more vigorous 

application of the laws against vagrancy (brodiazhnichestvo) and other forms 

of social "parasitisn" The state, it held, had been overly indulgent of parasites 

in the preceeding years and the courts too lenient. Parasiies often went without 

work, wamings, or punishment for more than the allowed statutory period of 

four months, during which time they engaged in socially dangerous and 

economically harmful activities such as speculation and gambling, or 

otherwise made use of "unearned incomes" (netrudowe dokhodv).'2 The ire 

and argumentation of the Council of Ministers appear to have had some effect 

on the courts. The number of convictions for parasitism in the USSR as a 

whole in 1983 increased by 18%, and in the RSFSR by 16%. The number of 

convictions for speculation in the RSFSR rose by approximately one-third in 

1984 and almost doubled in 1985 (from 4,875 to 9#q07).13 

In addition to the crackdown on specific offenses such as parasitism 

and speculation, there was also a noticeable increase in the pressure on courts 

to apply harsher sanctions against those convicted of crimes more generally. 

In the years immediately following Brezhnev's death, there had been a 

substantial increase in the reported level of crime. As Table 4.1 (next page) 

shows, between 1982 and 1985 the number of crimes registered by the police in 

the RSFSR increased by more than 20 percent. 

12 "Unearned income" referred to weal h gained by such "unlawful" @rotivopavnyie) means 
as gambling, petty speculation, and panhandling. In practice, however, it also induded such 
"antiaodal" means as "Living off of" (izhdivenie) the incomes of one's parents and relatives. 
According to the data of the USSR Ministry of Justice, 62 percent of those persons convicted for 
"parasitism" in Lithuania in 1983 had been guilty of living off the income of their parents, 
relatives, or cohabitants. See the disquisition on the relationship between moral infractions 
and legal violations by SukharevI TsGAOR, f. 9492, op. 8, d. 2059,ll. 25;  also d. 2064 11.8-20. 

See TsGAOR, f. 9492, op. 8, d. 1965,l. 4, and the annual Svodnve otchety po sudam of the 
RSFSR Ministry of Justice, Department of Statistics 



Table 4.1 Levels of Crime and Punishment, 198201985, RSFSR 

Source RSFSR Supreme Court, Department of statistics14 

year 

1982 

1983 

An analysis of the discussions of judicial policy at the RSFSR Ministry 

of Justice during this period suggests that the Party leadership was 

preoccupied mostly with the increase in criminal activity in the sphere of 

food production and delivery and concerned especially by the incidence of 

theft, speculation, and embezzlement of agricultural products occasioned by 

the abuse of office (articles 92-94 of the criminal code). For example, 

Chemenko's comments on crime at the CC plenum of February 1984 were 

interpreted by the RSFSR Ministry of Justice at an extraordinary meeting of its 

Collegium in March 1984 to mean that the courts were required to cease 

exhibiting "unjustified leniency towards serious (krupnye) plunderers, 

speculators and bribetakers."'5 In July of the same year, the Collegium issued 

a decree in which it "obliged" Cobiazivaet) regional departments of justice and 

courts to ensure greater "differentiation" in their sentencing practices, 

"having in mind," it made dear, "the elimination of instances of leniency 

14 The USSR Ministry of Justice reported a general rise in "criminality" (sudimost') of 3.4% in 
1982 and 14.6% in 1983. See TGAOR, f. 9492, op. 8, d. 1944, ll. 12 According to data from the 
USSR Ministry of I n t e d  Mairs, between 1979 and 1984 the number of crimes registered rose 
b almost thirty percent. See "Illiuzii - ne izbavlenie," PJarodyi depu t a t  no. 14,1990. Y 1 See the minutes of the meeting of the Collegium, March 20,1984. 

# crimes registered 

1,128,558 

1,398,239 

# persons convicted I 

747,865 I 

809,147 



(~os~ablenii)."l6 Later in the same year, the Ministry took it upon itself to 

admonish courts to apply "supplementary" penalties (do~olnitel'nve merv 

nakazaniia) to those criminals who had, in the course of committing their 

crimes, made illegal use of their official positions." The Minisfry also 

specifically instructed the heads of departments of justice and chairmen of 

courts to "give a prinapled evaluation of each instance of the unjustified 

non-use (neobosnovannoe neprimenenie) of supplementary measures of 

punishment by courts." It further appended a recommendation to 

"disciplinarily influence" those who did not comply with such instmciions.l* 

In so doing the Ministry rather transparently transgressed the boundary 

between organizational and procedural guidance, and trespassed on the 

adjudicatory independence of the judiaary.*g 

From a political perspective, the trend toward juridicization may have 

been understandable, but it was also quite unrealistic and naive. The success 

of the regime's battle against h e  and various other socio-economic evils 

was to a large extent predicated on the vigilance and activism of the courts in 

preventing such phenomena. But the regime was in possession of much 

information which suggested that courts were working to rule; they had 

ceased to perform their "prophylactic tasks" in anything other than the most 

ritualistic manner. For example, Soviet courts in the 1980s not only prepared 

far fewer public lectures and accounts (otchety) than in the preceding decade, 

l6 The objective of going after officials was reflected in the editorial decision to eliminate 
from the decree a statement present in an earlier draft about the "equal responsibility before 
the law of all atizens, irrespective of their official psi tion." See the minutes of the meeting 
of the Collegium, July 10,1984. 
l7 The principle supplementary penalty used was an injunction prohibiting those convicted 
from occupying such positions in the future; see Article 29, RSFSR Criminal Code. 
l8 See the minutes of the meeting of the Collegium, December 25,1984. 
19 In all previous decrees, ministerial admonishments to the courts had been phrased as 
"recommendations." At least gramatidy,  they were never conveyed as commands. 



but the ones they did present were deemed by the Ministry of justice 

"formulaic" (formaltnve), consisting often of Little more than a "narration of 

the circumstances of individual cases" (pereskazka istorii otdel'nvkh del). In 

addition, there was a steady dedine during the early 1980s in the use of the 

"private instruction" (chastnoe o~redelenie) - which in Soviet criminology 

was considered one of the most effective judicial means of removing the 

conditions of crime and preventing its reoccurence and which also served as 

one of the main indicators of the "preventative-educational activity" of 

courts. The incidence of "circuit sessionst1 (wezdnve zasedaniia) - that is, 

trials of socially sipficant cases in prominent public settings - also suffered a 

noticeable decline, as the table below shows. 

Table 4.2 Prophylactic Work of Soviet Courts, 1980-1983, RSFSR 

Source: RSFSR Ministry of Justice, Department of Statistics 

year 

1980 

1981 

1982 

1983 . 

According to most ministerial reports, the quality of such circuit session trials 

and private letters had also greatly diminished. Circuit session trials were 

conducted rapidly, in "irrelevant cases" (maloaktual'nykh del), and often in 

prisons or police stations, which, although formally constituting public 

settings, did not comply with the spirit of socialist crime prevention. The 

% of criminal cases 

yielding private letters 

14.1 

13.5 

12.3 

9.8 

% of cases tried 

in circuit sessions 

18.0 
1 

17.1 

15.4 

16.3 



RSFSR Ministry of Justice came to the conclusion that many circuit session 

trials were conducted solely for the purpose of improving the court's 

performance indices.20 The value of private letters had also depreciated 

considerably since in many cases, according to the USSR Ministry of Justice, 

courts simply "transcribed" (pereuisvvaiut) the contents of the bill of 

indictment onto its own letters, sometimes even during the pre-trial stage, 

before the facts in the case had been tried.21 Furthermore, judges displayed 

little concern for the impact of such letters. Departments of justice (i.e. the 

executive branch) were informed of such private rulings only 75 percent of 

the time. It was not uncommon for judges to be disciplined for the "failure to 

ensure the execution of private instructions."~ 

Judges were not the only ones responsible for the decline in the 

"educational-preventative impact" (vos~itatelno-predu~reditel'noe 

vozdeistvie) of the courts in the fight against crime. The institutional 

supports for the benevolent paternalism of Soviet criminology had 

themselves greatly decayed. By 1985, almost tturty percent of those 

individuals given conditional sentences by Soviet courts and sent to "social 

organizations" such as factories and labor collectives for reeducation and 

guidance -) were rejected by their designated hosts. A study conducted 

by the RSFSR Ministry of Justice revealed that courts ignored the objections of 

such organizations, the primary consequence of which was that the person on 

probation was not actually supervised.23 The institution of summoning to 

court representatives of the public, or victim, in order to act as "social 

20 Minutes of the meeting of the CoUegium of the RSFSR Ministry of Justice, Februaty 28,1984. 
TsGAOR, L 9492, op. 8, d. 2160.11.87-90. 

22 TsGAOR, f. 9492, op.8, d. 1783,l. 241, and d. 17921. 159. See also the minutes to the meeting 
of the Collegium of the RSFSR Ministry of Justice. Februq 28,1984. 
23 TsGAOR, €. 9492, op. 8, d. 2178,l. 61 



accusers" had also withered: the people's courts called "social defenders" 

more frequently than their opposites, and courts were unable to control the 

contributions of these invited to court According to the RSFSR Ministry of 

justice, "social accusers" took on the role of "social defenders" in more than 

half of all cases, even at such staged settings as circuit session trials.24 Finally, 

factory directors, on whose good will the appearance in court of lay assessors 

depended, were reluctant to release and compensate them for their work. In 

some regions, as little as 30 percent of lay assessors that had been elected had 

been summoned for work in the courts. Increasingly, judges resorted to 

d i n g  on pensioners to perform these civic duties.% 

At the end of the so-called "period of stagnation," the courts were in a 

state of grave physical disrepair. As early as 1982, the USSR Ministry of Justice 

acknowledged that more than 1700 court houses were in need of "immediate 

replacement" (bezotla~atel'naia zamena).*6 In 1984, according to the RSFSR 

Ministry of Justice, more than one third of all court houses were located in 

buildings that "did not comply with the demands of administering justice." 

In some regions, the level was as high as 50 percent? What this meant in 

practice is conveyed by a report on building conditions in 1988. At a meeting 

24 See the minutes of the meeting of the Collegium, February 28,1984, January 30,1985, and 
May 14,1985. 
25 The practice of summoning spedfic lay assessors for certain cases was dearly illegal, but 
procurators had Little incentive to protest or prosecute such conduct. Moreover, the Ministry of 
Justice itself encouraged judges to secure the election of "effectivew and "experienced" lay 
assessors. See the minutes to the meetings of the Collegium of the RSFSR Ministry of Justice, 
October 24,1984, and April 5,1985. 
26 TsGAOR. f. 9492, op. 8, d. 1780. I. 22 
27 According to these reports the TuW; oblast and the Siberian region as a whole were worst 
off. Many court houses in these areas did not have separate rooms for the deliberations of the 
judge and lay asseaam. See the minutes to the meetings of the Collegium of the RSFSR 
Minishy of Justice, February 28,1984, May 29,1984, and December 17,1984. According to the 
meeting of the Collegium of the RSFSR Minisby of Justice on June 11,1985, one-fifth of alI 
regional court houses were in similarly unsuitable mndi tions. 



of the collegium of the RSFSR Ministry of Justice, the Director of the 

Department of Finances read out loud what he termed a "typical" letter of 

complaint from the collective of the Pavlovsk Posad district people's court 

house: "Although the court house was built only ten years ago, people are 

forced to work in a building in which the temperature falls down to four 

degrees celcius (the building is "heated" by its own boiler). The roof leaks, 

water lies in the comdors, and the ceilings are falling in."28 In a literal sense, 

the judiciary was on the verge of collapse. 

Over the course of the Brezhnev era, the judiciary had experienced its 

own version of a scissors crisis. Whereas case loads grew at an annual rate of 

four percent between 1971 and 1981, the number of judges increased at annual 

rate of only 2.1 percent during the same period.29 In 1975, the average "case 

load" (napruzka) was 6 criminal, 20 civil, and 10 "administrative," or 

misdemeanor, cases per month per judge. By 1983, the average case load in 

some regions had virtually doubled, to 12 criminal, 33 civil, and 22 

misdemeanors per rn0nth.m Judges were left with less and less time for 

careful deliberations and the proper administration of justice. In order to 

cope with bourgeoning case loads, courts employed factory-like labor-saving 

techniques. Misdemeanors were stacked up on Fridays, and tried in shifts. By 

most accounts, they were given only very perfunctory hearings.31 According 

28 Minutes to the meeting of the Collegium of the RSFSR Ministry of Justice, July 19,1988. 
29 There were 8,532 judges in the USSR in 197l and lQlZO in 1981. See Bukov, cited in chapter 
2, p. 130. 
30 See Bukov, op. cit., and TsGAOR, f. 9492, op. 8, d. 2060,ll. 1-5. 
3l The quality of trials in civil cases may have suffered most from the scissors aisis. See, for 
example, the USSR Ministry of Justice's review of avil justice statistics in 1979; TsGAOR, f. 
9492, op. 8, d. 1374, U. 23-34. 



to the calculations of the USSR Ministry of Justice, in 1984 courts in some 

regions spent an average of two hours on each criminal case.32 

The Soviet government evidently believed its judges possessed a 

herculean fortitude, for it made available little centralized funding for the 

construction of new buildings and expansion of the personnel of the courts.33 

In 1983, in spite of the slow growth in the size of the judiciary, and the intense 

lobbying of Terebilov, the USSR Minister of Justice, the USSR Council of 

Ministers declined to hear any questions about further increases in the 

number of judicial "units" or their salaries. Apparently, the government had 

been swayed by the arguments of the Ministry of Finance, which believed that 

the discussion of such a question "should be postponed."" The regime's 

refusal to spend more money on the courts had a righteous, if predictable, 

justificatiofi A letter to the Ministry of Justice from the Council of Ministers 

in August 1983 prodaimed that "the expansion of the rights of workers in the 

administration of justice should not entail an increase in expenditures on the 

apparatus of the state.'% Henceforth, the central government left questions 

of the expansion, improvement, and maintenance of the judiciary to the 

locales. The minutes of the meetings of the Collegium of the RSFSR Ministry 

of Justice in 1984 and 1985 reveal that the Ministry repeatedly warned the 

"leaders" (rukovoditelv) of regional departments of justice and courts of their 

"personal responsibility" for the work of improving the "material-technical 

TsGAOR, f. 9492, op. 8, d. 2060, LI. 934. 
33 The Five Year Plan for 1980-1985 provided for a "sharp limitation" (rezkoe omanichenie) of 
new constnrction of "administrative buildings" sub as court houses. 347 new court houses were 
built between 197l and 1975, and 259 between 197S and 1980. Between 1981 and 1985, however, 
only 117 new oourt houses were built. TsKhSD, f. 89, op. 7, d. 16,L 13. See also the minutes to 
the meeting of the Collegium of the RSFSR Minishy of Justice, December 17,1984. 
34 TsCAOR, f. 9492 op. 8,d. 2060.1.5. 
s5 TsGAOR, f. 9492 op. 8, d. 1919.1.22 



basis of the courts and correcting the existing situation" These leaders, in 

turn, were supposed to "raise the responsibility of the chairmen of peoples 

courts for the upkeep and timely repair of their buildings.'% 

Budgetary populism and the decentralization of judicial finance, 

however, had ruinous consequences for the courts - namely, the progressive 

decay of the judicial infrastructure. Without the political backing of the 

central government, the local departments of justice and chairmen of courts 

had a hard time convincing local executive committees of the importance of 

releasing funds for the reconstruction of the judiciary. According to the 

RSFSR Ministry of Justice, only 67 % of the funds slated for the improvement 

of court buildings in the state plan of 1984 was actually "realized."37 In 

addition, because of the relatively Low salaries of judges (it will be recalled 

from chapter two that judicial salaries had not been improved since 1979, 

when a length of service benefit was conferred upon judges after their 

reelection), much of the funds local departments of justice received directly 

from the republican governments were used for employee bonuses bremii) 

rather than for building repairs or the acquisition of new equipment. Cut 

adrift by the central government, and wary of losing valuable personnel, the 

departments of justice had no alternative but to consume such resources 

now. The courts were caught in a viaous cycle of immiseration38 

Soviet courts had to withstand a further financial seige in 1984. Far 

from contemplating an expansion in the size or salaries of the judiciary, the 

36 See the minutes the the meetings of the Collegium on December 17,1984 and March 5,1985. 
3' See the minutes to the meeting of the Collegium on March 5,1985. 
38 TsGAOR f. 9492. op. 8, d. 2071,l. 230; see a h  the minutes of the meeting of the Collegium of 
the RSFSR Ministry of Justice, December 23,1985. 



Soviet government considered cutting back the numbers of working judges 

under the guise of a "reduction in state personnel" (sokrashchenie shtatov). 

Discussions about such reductions were a staple of Soviet public 

administration, and appear to have occurred annually in the late Brezhnev 

era, but in 1984, the threat was sufficiently serious that the new Minister of 

Justice, Kravtsov, was obliged to take his case to the USSR Council of 

Ministers, requesting that it eliminate £rom its target figures for the upcoming 

reduction any mention of courts and the planned deaease in the number of 

judges and notaries.39 He argued that while the courts were financed out of 

the state budget as organs of state administration, and plainly treated as such 

by the CPSU (whose judicial supervisory body was called, after all, the 

Department of Administrative Organs), courts did not possess 

"administrative functions." Their job, rather, was the "realization of justice" 

(osushchestvlenie ~ravosudiia). Kravtsov concluded his petition by claiming 

that together, the courts and notary contributed large sums of money to the 

state budget every year. The state would only injure itself, he suggested, by 

crippling one of its more important revenue-generating appendages. The 

Council of Ministers evidently found this logic compelling, and acceded to 

Krav tsov's request9 

- - - - - - - - - - - - - 

39 At some time between March and May 1984, ffivtsov replaced Terebilov as USSR Minister 
of Justice. Terebilov was elected Chairman of the USSR Supreme Court, according to his 
rec01lection, upon the recornmendation of Gorbachev. Interview, May 1992. Sukharev, who 
had been Terebilov's First Deputy Minister for fouteen years and was thus, according to 
conventional Soviet career patterns, his most likely succlessor, was in fact installed as RSFSR 
Minister of Justice, an apparent demotion. (In 1989, Sukharev became Procurator General of the 
USSR) It is an interesting historical footnote that, at least according to Terebilov's 
recollection, when he first assumed the post of Minister of Justice in 1970, he requested to have 
as his First Deputy Gorbachev, who had been a student of his at the Moscow Juridical Institute 
in the 1950s, and at the time of the reestablishment of the USSR Ministry of Justice the only 
First Secretary of an Oblast-level Party organization with a legal education. The OAO of the 
CC, however, rejected Terebilov's request, and he was forced to accept as his deputy Sukharev, 
a long-time CC administrator. * TsGAOJ3, f. 9492, op. 8, d. 2M0,l. 9 W .  



There was a great increase in the amount of public censure of the work 

of the courts during the interregnum. Well before the onset of the 

liberalization of controls of the mass media associated with Gorbachev's 

policy of glasnost, the Soviet press began publishing highly critical reviews of 

the administration of justice in Soviet courts. According to the USSR 

Ministry of Justice, 54 "critical articles" on the work of courts were published 

in the central press in 1983, 80% of which pertained to the RSFSR More than 

half of the articles reported eggregious mistakes of law, including ten cases of 

wrongful convictions.41 At the end of January, 1984, the USSR Ministry of 

Justice met to evaluate the response to these publications of the relevant 

departments of justice and courts. It found that in few cases had any steps 

been taken either to re* the harmful impression of Soviet justice created 

by such publications or to punish those responsible for the errors in the first 

place. Terebilov, still USSR Minister of Justice, thereupon issued a decree 

ordering both departments and courts to establish "strict control" over such 

publications, to summon and review the files and the record of each and 

every case serving the subject of such publications, and to "initiate 

disciplinary proceedings where necessary."42 

There was a noticeable increase in the number of judges disciplined in 

1984, but this does not appear to have been the consequence of Terebilov's 

indignation or the ensuing decree. The number of disciplinary proceedings 

41 TsGAOR, f. W92, op. 8, d. 2061, U. M S .  For examples of such articles, see Literatumaia 
gazeta July 11,1983, Pravd* July 16,1983, and h e s t i i ~  November 27,1983. The trend 
toward greater public criticism of the courts continued in 1984. The USSR Ministry of Justice 
placed under "strict controi" 33 articles in the press published during the course of 1984; 21 
pertained to the work of courts in the RSFSR, five of which involved wrongful convictions. See 
TsGAOR, f. 9492, op. 8, d. 2178,ll. 50-59. 

TsGAOR, f. 9492, op. 8, d. 2070, U. 14. 



may have begun its rise soon after Brezhnev's death" For example, whereas 

in the USSR as a whole between 1977 and 1981, the average number of judges 

disciplined per year ranged between 370 and 385, in the RSFSR alone in 1983 

and 1984,372 and 364 judges were disciplined respectively.44 But Terebilov's 

decree of January 1984, and another one issued on November 30 1984 (this 

time under the signature of Kravtsov) which made mandatory the initiation 

of disciplinary proceedings against judges who had presided over trials 

resulting in wrongful convictions, did reflect an intensification of ministerial 

pressure on disciplinary boards to punish judges for bad decisions.* This 

trend, as I show below, was formalized in April 1985 by the adoption of 

detailed "recommendations" on the application of the statute on the 

discipline of judges. 

The combination of low pay, poor working conditions, heavy case- 

loads, growing public scrutiny, and increasing administrative pressure on the 

courts made it hard for the local departments of justice to keep judges in their 

posts. In 1981, frustrated at the inability of republican Ministries to control 

the exodus from the courts of qualified p e r s o ~ e l  prior to the expiry of their 

43 The increase in the use of discipline may in fad have begun as  early as  1981, when, in 
response to the large number of letters submitted to the 26th Congress of the CPSU by citizens 
who in one way or another had been aggrieved by the judiciary, the USSR Ministry of Justice 
mnunissioned a study of disciplinary proceedings and railed against patterns of 
"appeasement" @rimirenchestvo) in the work of disaplinary boards. TsGAOR, f. 9492, op. 8, 
also d. 1639,I. 135; also d. 1782, IL 150-180. It is also worth noting that in this period many 
regional departments lobbied for the right to discipline judges on their own initiative, without 
having to go through the disciphuq boards. See, for exampie, TsGAOR, f. 9492, op. 8, d. 1505, 
1. 24. 

The numbers of judges disciplined for the yeam 1977 and 1978 were reported in TsGAOR, f. 
9492, op. 8, d. 1504, I. 20, those for 1979 through 1981 in ibid, d. 1708,l. 41-2, and those in the 
RSFSR for 1983 and 1984 ibid., d. 2115,l. 1W102. 
45 See the demx "on measures to ensure the purity of cadres in the organs of justice and to raise 
the demandingness of lenders in response to instances of carelessness, abuse of office, and conduct 
unbecoming of workers of the organs and institutions of justice and courts," TsCAOR, f. 9492, op. 
8, d. 2160,l. 112 



terms, the USSR First Deputy Minister of Justice (Sukharev) attempted to 

discourage such flight by establishing "extraordinary measures" for the pre- 

term release of judges.% The problem of uncontrolled turnover in the courts 

continued, however, and appeared to gather momentum during the 

interrugnum. By May 1984, 1% judges elected in the RSFSR in 1982 (3 percent 

of the total) had managed to leave the judiciary under the "pre-term release" 

provisions.47 In comparison to earlier periods, this was not an unusually 

high number. For example, in 1978, 6 percent of all judges in the USSR who 

had been elected two years previously had already obtained a pre-term release. 

But between May 1984 and the March 1985, when "supplementary elections" 

were held in the RSFSR, another 228 judges arranged for themselves to be 

released from the corps.48 Again, while the additional dropouts did not make 

the incidence of pre-term release significantly greater than in previous 

periods, it was dearly unplanned and the large numbers took the regime by 

surprise. As late as February 8,1985, just five weeks before the elections, the 

RSFSR Ministry of Justice expected a total of only 708 judges to be elected, 548 

assuming new posts, and 160 to fill vacancies created by pre-term departure of 

judges. In April, however, when the Ministry of Justice convened to discuss 

the results of the elections, it noted that 985 judges had been elected in March 

(that is, 277 more than was expected), 424 of which were "replacements for the 

departed" (Mnesto wbvvshchikh)Pg 

46 See chapter two, pp. 32-35. 
47 Reports from the RSFSR Minishy of Justice make it dear that the vast majority of these 
departures were voluntary; approximately 23% of judges were pushed out as  a result of "conduct 
unbecoming" @o kom~remitiiuiushchirn osnovaniiam). See the minutes to the meeting of the 
CoUegium, 29,19&4. 

- 

* Supplementary elections were held for two reasons, in order to replace those judges who had 
quit and to accomodate what appears to have been an unexpected expansion of the number of 
judges. Toward the end of 1984, the RSFSR Ministry of Justice received from the RSFSR Council 
of Ministers the approval and funding necesmy to support an increase on the order of 548 units 
(edinitsy). See the minutes to the meeting of the CoUegium, November 27,1984. 
49 See the minutes of the meeting of the Collegium, April 24,1985. 



If it was hard for local departments of justice to keep judges in their 

posts, it was even more difficult to replace those who left. For example, the 

Altai Regional Department of Justice was able to convince only one of the 42 

persons Listed in the rezenr for judicial posts to agree to stand for election for 

one of the five vacancies created in that region between 1982 and the end of 

1984. Such difficulties appear to have been widespread. In Stavropol 

Territory, only five of the twenty judges elected during the same period came 

horn the rezerv.50 The sudden increase in judicial vacancies between 

February and March of 1985 further taxed the ability of local departments to 

come up with an adequate supply of jurists and lent to the selection process a 

certain amount of spontaneity. According to Ministerial instructions, 

departments were to advance candidates only from the approved rezerv, but 

departments quickly looked outside their own, somewhat fictitious, lists. The 

Kursk Regional Department of Justice, for example, attempted to recruit a 

judge whose recommendation for reelection in a neighboring region had 

been opposed already by the republican Ministry of Justice. Other 

departments attempted to engineer the election of jurists who had once 

worked as judges, but subsequently left the corps. The hiring of such dead 

souls was highly improper, and the Ministry of Justice excoriated those 

departments which tried to employ them. In 1985, for the first time, the 

RSFSR Ministry of Justice rejected several candidates advanced by 

departments.51 

50 See the minutes of the meeting of the Collegium, Januay 30,1985. 
51 See the minutes to the meetings of the Collegium discussing the preparations and results of 
these elections, May 29,1984, February 8,1985, April 5,1985, 



The haste with which regional departments had to assemble candidates 

for judicial election in 1985 also meant that a large number of the judges who 

were elected had not been introduced to, and certainly not "agreed" 

(sodasovan) with, the requisite party organizations. Not all of those who 

were elected, moreover, fit the standard profile of the Soviet people's court 

judge. More than 90 percent were under forty years of age, only 66 percent 

were members of the CPSU, 57 percent were women, 53 percent had obtained 

their law degrees via correspondence courses, and 30 percent had been 

jurisconsults immediately prior to their election. While the USSR Ministry 

of Justice had indeed embarked on a vigorous program to instill youth into 

the corps in 1982, it had not endorsed such a pronounced "feminization" 

(ferninizatsiiaj of the judiciary, and it did not countenance such high 

numbers of non-party and poorly educated judges.52 But it had little choice. 

By the Ministry's own admission, the 1985 elections had "exhausted the 

reserve" of potential judges. Its position was now precarious. It could ill 

afford more turnover, and yet it had few positive incentives with which it 

could convince judges to stay on. The RSFSR Ministry of Justice's 

exhortation to local departments to "control turnover" after the elections and 

"display sensitivity" (proiavit' chutkost') to the needs of judges was a plea for 

assistance, not a threat9 Now was not the time, it suggested, to bully judges. 

- - - - - -- - - - - - 

52 See the minutes to the meeting of the Collegium of the RSFSR Ministry of Justice, February 
8,1985. The growth in the proportion of female judges was part of a strong trend towad the 
saturation of the legal profession by women Between 1972 and 1987, the proportion of 
advocates who were female rose h m  36 to 50 percent. In the same period, the proportion d 
female notaries and court bail* rase from 79 to 85 and 63-79 percent respectively. See the note 
(za~iska) -on the improvement of the apparat d law enforcement agenaes" sent by Chebrikov, 
then director of the KGB, to Lukianov, a secretary of the Secretariat of the Central Committee, 
on October 26,1987, in TsKhSD, f. 89, op. 7, d. U, ll. 7-8. 
53 See the minutes to the meeting of the Collegium, April 24,1985. 



Gorbachev and the Dynamics of the Dictatorship of the Courts. 

The years of the post-Brezhnev interregnum added momentum to a 

familiar cycle in Soviet judicial policy. Isolated campaigns against social 

maladies were loyally but haphazardly pushed through the courts by the 

Ministry of Justice and shortcomings were dealt with by the exemplary 

punishment of individual judges and a more or less conscious disregard of 

their underlying causes. The difficulties of reversing this cyde and its 

supporting patterns of bureaucratic behavior would have daunted any 

reformers of Soviet public administration But it soon became dear that 

Gorbachev did not intend to abandon the policies of juridicization of Soviet 

economic problems nor to reverse the trend toward greater administrative 

and public accountability of judges. Instead, he pushed for their 

intensification and acceieration 

The first meeting of the Collegium of the RSFSR Ministry of Justice 

after Gorbachev's selection as General Secretary was an "expanded sessiontt 

(rasshirennoe zasedanie) lasting two days in the third week of March. 

Judging by its duration and the provenance of the personnel assembled, it was 

a meeting of unusual import.54 While a certain amount of policy inertia may 

have influenced the agenda and proceedings, the resolution it passed 

expressed dearly the legal policy of the new leadership.55 The central focus of 

- 

s4 Among those present were Abolentsev, the Deputy Director of the Department of 
Administrative Organs of the Central Committee (and future RSFSR Minister of Justice), 
Pavlov, the Head of its Sector for the Supervision of the Courts and Procuracy, Sabliukov, one 
of its instructors, Krutskikh, the Diredor of the Department of Administrative Organs of the 
RSFSR Council of Ministers, and, also, as Listed in descending order, the USSR Minister of 
Justice, the RSFSR Minister of Internal Affairs, the Chairman of the RSFSR Supreme Court, 
and the Director of the Institute of State and Law of the USSR Academy of Sciences. 
56 One of the daft decrees of the session, evidently prepared far in advance, listed the "tasks" 
of the courts ensuing from the meeting as stemming from the "directions (ukazanii) of the 



the session was the discussion of the "taskst1 (zadachi) of the courts in light of 

the "demands" (trebovaniia) of the CPSU enunciated at the most recent 

(March) Plenum of the Central Committee. These were, somewhat 

inspecifically, the "reinforcement of state discipline" and the "further 

improvement of socialist legality." The decree that ensued from the 

deliberations struck very familiar notes, affirming first that the "fight against 

crime would remain urgent" (sokhraniaet aktual'nost'), and lamenting that 

judges had not taken adequate steps to combat either readivism or 

parasitism. Henceforth, it proclaimed, courts were to assume a more 

"thoughtful approach" (vzveshennvi vodkhod) to conditional sentences for 

parasites and early release from prison of repeat offenders." The decree also 

expressed the regime's consternation at the recurrent "violations of socialist 

legality" such as exceeding trial terms (sroki) and wrongful convictions, but 

its primary concern was their adverse consequences for the economy - in 

particular, the "unjustified diversion of workers from production'' 

(otvlechenie rabochikh ot ~roizvodstva). In order to eliminate unneccessary 

"interruptions and delays" (srvw i zatiazhki) of trials in the future, courts 

would have to use more often the procedure for summary administration of 

criminal justice, whose jurisdiction had been expanded by a January decree of 

the RSFSR Supreme Soviet? Finally, the decree noted that the successful 

realization of these tasks would involve an "increase in the accountability 

General Secretary of the Politburo comrade Chernenko." See the minutes to the meeting of the 
Collegium, March 20-21,1985. 
56 The Chairman of the SakMin Oblast Court recommended decriminalizing parastism, for in 
his opinion, the "refusal to engage in socially-useful work," was not a h e I  but an wiLLnessw 
(bolezn'). The primary task of the courts was thus not to hold hials, he wed, but to send such 
individuals to the institutions of "Medical and Labor Rehabilitation" (lechebno-tntdovaia 

rofllakto a 
-&ti verkhovnwo sovela RSFSR. no. 5, artide 263, January 24,1985. 



(otvetstvennost') of judges for the fuIfillment of their professional 

responsibilities." 

A heightened sensitivity to the relationship between criminal justice 

and the economic well-being of Soviet soaety was thus already evident at the 

first meeting of the Ministry in the Gorbachev era. The attempt to harness 

the courts for the purposes of economic resuscitation, and the regeneration of 

Soviet society more generally, became much more pronounced in the 

following months.58 By April, the USSR Supreme Court had already 

convened a plenum on the role of courts in the fight against the "the 

manufacture and sale of poor-quality goods" ( y m s k  nedobrokachestvennoi 

produktsii). By the summer of 1985, Gorbachev made dear his belief that 

there was virtually no social problem the courts could not tackle. He 

launched new campaigns against petty theft and hooliganism, vagrancy and 

panhandling, and perhaps most intensively, drunkenness and alcoholism. 

His enthusiasm for judicial remedies to such problems, moreover, was 

infectious. Kravtsov, the USSR Minister of Justice, upon his return from a 

meeting with Gorbachev in which they had discussed the relationship 

between the policy of economic "acceleration" (uskorenie) and the fight 

against alcoholism, informed the other members of the Collegium that the 

regime's policies laid before the organs of justice "truly revolutionary tasks" 

(poistine revoliutsionnve zadachi)?' 

58 Harold Berman was perhaps the k t  to comment on the weakness of Gorbachev's projed to 
build a "rule of law statew primady through an expansion of the jurisdiction of the courts. See 
The Rule of Law, or Rechtsstaat, with Special Reference to the Soviet Union," Farriman 
Institute Forum May 1991. 
s9 TsGAOJ3, f. 9492, op. 8, d. 2161,l. 2 Kravtsov's enthusiasm led him to recommend (together 
with Rekunkov, the Procurator General) to the Council of Ministers (!) in the Spring of 1985 the 
creation of special courts for "transportation crimesw See TsCAOR, f. 9492, op. 8, d. 2157,l. 29. 



In order to accomplish his objectives, Gorbachev contemplated the 

introduction of drastic changes to the laws. On June 11,1985, the Presidium 

of the Supreme Soviet of the USSR solicited the readion and "comments" 

(zamechaniia) of the USSR Minister of Justice to a set of draft amendments 

"on the procedure for applying Article 209 [i.e. parasitism] of the RSFSR 

Criminal Code" prepared by the Supreme Soviet's Commission on 

Legislative Proposals.60 The draft amendments proposed to reduce to two 

months the period during which a person might be unemployed and still 

escape criminal liability, and to reduce to fifteen days the period after which a 

person who had been "warned" about the possibility of such liability would 

have to "find work" (trudoustroitsia). The Ministry conferred with the other 

"concerned" (zainterssovannve) legal agencies - presumably the Procuracy 

and Police - before responding, but ultimately registered its own opposition 

to such proposals on the grounds that, since they had been made previously, 

and declined, during the preparation of the Presidium's own decree of 

October 11,1982 (which had the effect of introducing a number of changes to 

the criminal codes of the union republics), they remained "inexpedient" 

(netselesoobrazno).61 

60 Gorbachev was Chairman of the Cornmisson between 1979 and 1984. Although his 
pactidpation in this commission by then may have been purely formal it is Likely he was 
a prised of its work. P 6 The Commission tabled other ominous draft legislation, including a proposal to extend to 
four months the period of time for which a person could be detained prior to trial by a district 
procurator (By law, a suspect could be detained prior to trial for up to two months. An extension 
of such a detention to three months required the approval of a Procurator of a Region. Further 
extensions required the intercession of the Procurator of a Republic). These, too, were objected to 
by the bhistry, though the reasons it supplied were less than inspired. The Ministry stated 
simply that such proposals had been made before, and were rejected, when the Fundamentals of 
Criminal M u r e  were ammended to accord with the Constitution of 1977; see TsCAOR, f. 
9492, op. 8, d. 2203, H. 50-56. 



There was, no doubt, a benevolent dimension to Gorbachev's 

campaigns and the intention of achieving social reform through the use of 

the courts. For example, a concern for the improvement of the economic lot 

of Soviet citizens was evident in the almost immediate mobilization of the 

Supreme Court and in the regime's admonitions to the Procuracy to curtail 

prosecutions of ads which were economically beneficial and which might 

"discourage economic initiative" (skowvaiut initsiativu)G But while 

Gorbachev's campaigns were more balanced than those of his predecessors, 

the repeated deployment of the courts in the fight against negative social 

phenomena perpetuated the perception of courts as part of the machinery of 

the state, and had adverse consequences for both the independence of judges 

and the quality of the administration of criminal justice53 

For most of 1985, the RSFSR and USSR Ministries of Justice were 

preoccupied with the implemention of the campaigns against alcoholism, 

parasitism and petty theft. There was greater enthusiasm for and optimism 

about the potential influence on crime of the improved prophylactic work of 

the people's courts in the resolutions of their both Collegiums in this 

period.64 There was also more balance in the "organizational guidance" and 

other advice given to courts about sentenang practices in this period. For 

example, in its June 11, 1985 resolution on the organizational aspects of court 

work in the administration of the law against petty theft and hooliganism, 

- - -- - 

62 TsGAOR, f. 9492, op. 8, d. 2160.11.23 (April 26.1985 meeting of USSR Collegium). 
63 That the Gorbachev regime perceived courts as merely appendages of the state was made 
plain by the language alone in the July 3,1985 Supreme Soviet decree to "strengthen the role of 
financial and juridical service in the fight against violations of government discipline and 
1 ality." TsGAOR, f. 9492, op. 8, d. 2157,I. 32; also d. 2158. 
ZSee ,  for example, the minutes to the meeting of the Collegium of the RSFSR Ministry of 
Justice, May 14,1985, and the report of the April 29,1985 meeting of the Collegium of the USSR 
Ministry of Justice, TsGAOR, f. 9492, oy.8, d. 2167,ll. 10-12. 



the RSFSR Ministry of Justice enjoined courts to "eliminate instances of the 

unjustified punishment Cneosnovatel'noe nakazanie) of atizens in the 

absence of a misdemeanor Qrostu ok) as well as the application of 

administrative penalties against those who in actual fact have committed 

criminally punishable a c t 0 5  

The effect of this guidance and the impact of these new campaigns do 

not appear to have been qualitatively different from the preceding years. 

Courts continued to work to rule. In its first review of the campaign to 

overcome alcoholism in July, the RSFSR Ministry of Justice discovered little 

progress. Courts had written too few private letters to employers, and not 

sentenced many drunks to compulsory treatment66 One month later, it 

could not report much improvement The Ministry claimed that examples of 

"sloth and formalism" in the work of the courts were still "legion" 

(rasorostranenv). In Novosibirsk, according to the Ministry, one third of 

judges had not issued "private lettersn in any convictions for public 

drunkemess. In addition, few courts treated the commission of a crime 

under the influence of alcohol as an aggravating circumstance (which, by law, 

it was), and "speculators in vodka received fines lower than those provided 

for by law?' The USSR Ministry was similarly dissatisfied with the work of 

the courts in Rostov in the campaign against parasitism. Although there 

were in the first half of 1985 approximately 20% more convictions for 

65 In contrast to most discussions of the sentencing practices of courts in the interregnum, almost 
all ministerial commentay on custodial punishments in 1985 warned courts to avoid equally the 
mistakes of excessive leniency and severity. In addition, next to its reminders to "pay special 
attention to the soda1 danger of certain kinds of aiminal behavior, the Ministries invariably 
adduced the injunction "not to allow violations of sodalist legalityn in the fight against crime. 
See, for example, the minutes to the meetings of the Collegium, May 14, May 28, July 23, and 
September 3,1985. 
66 See the minutes of the meeting of the Collegium, July 9,1985. 
67 See the minutes of the meeting of the Collegium, August 6.1985. 



parasitism in Rostov than in 1984, there was Little improvement in the social 

and prophylactic work of the courts. Courts had conducted only very 

"superficial" studies of the causes of parasitism, and had failed to coordinate 

with the police the work of supervising those under warning or probation.68 

The courts' response to the campaign against petty theft and 

hooliganism (which comprised 75% of a l l  administrative offenses heard by 

the people's court) was cause for the most alarm. The RSFSR Ministry of 

Justice believed that courts were not taking sufficient steps to ensure the 

application of criminal sanctions when required by the circumstances in the 

case. An indication of this was that the percent of cases of such 

administrative offenses being returned to the police for supplementary 

investigation had dedined in 1985 from 1.4 to 0.8. The courts' apparent lack 

of vigilance had two very different kinds of consequences: on the one hand, 

courts unjustifiedly convicted persons for petty hooliganism when the 

charges should have been dismissed or the case should have been sent to one 

of the Soviet institutions of alternative dispute resolution; on the other hand, 

courts were letting people off too easily. An example of the latter merits 

description. According to the Ministry, a people's court found guilty and 

fined "citizen G" for petty theft because, as the court's Decision to Bring 

Administrative Charges read, "he was detained with a reem of industrial 

paper (elektrotara)." The court failed both to indicate the article of the Code of 

Administrative Violations of which this act was in contravention and to 

investigate to whom the paper in question belonged.69 

68 TsGAOR, f. 9492, op. 8, d. 2163, ll. 118-125. 
69 See the minutes of the meeting of the Collegium, June 11,1985 



Both Minishies of Justice treated shortcomings in the implementation 

of these campaigns as the result of insufficient commitment and discipline on 

the part of judges. Its prinaple reaction was to put pressure on Judicial 

Disciplinary Boards to increase the w of disciplinary proceedings as a means 

of influencing judicial conduct. I discuss this sub-campaign below. But it is 

important to note here that both Ministries failed to appreciate the 

predicament of the courts in the execution of these campaigns. Instances of 

apparent leniency, or failure to summon to court social accusers, or marshal 

together the institutions of soaalist law enforcement for the rehabilitation of 

offenders and prevention of further crimes had a more subtle explanation. 

There was in fad much evidence of a desire on the part of the Soviet 

judiciary to combat these social evils, especially alcoholism and parasitism. For 

example, on its own intitiative, the Rostov Regional Court made a 

presentation to the Regional Soviet on the relationship between alcoholism 

and vagrancy and submitted copies of its analysis for distribution among three 

village level soviets, where, not surprisingly, because of improprieties in the 

wholesale distribution of alcoholic beverages, the problem was greatest.'* A 

number of the people's courts in Novosibirsk, too, displayed a surprising 

degree of initiative, delivering lectures, preparing press releases, and 

commissioning elementary school students to paint placards about the 

consequences of alcoholism which were then hung in the court rooms.^ But 

most judges were overworked, and the capacity of courts to accomplish the 

goals of the regime was diminished. Instead of sending cases of truly petty 

theft to the comrades courts or commissions for juvenile delinquency, in 

TsGAOR, f. 9492, op. 8, d. 2163.1.125. 
PANO, f. 4, op. 99, d. 226. U. 27-31. Also, interview with Chairmen of the Soviet District 

and Berdsk City People's Courts of Novosibirsk Region, April 1991. 



whom they had little confidence to effect proper punishment, or sending back 

for supplementary investigation a misdemeanor charge for petty theft which 

was of sufficiently large scale that it merited criminal prosecution, judges 

reverted to a procedural minimum and meted out substantive justice on their 

own Stripped of their benevolent impulse at the implementation stage, the 

campaigns against parasitism, alcoholism and petty theft yielded Little more 

than an intensification of the coercive dimension of Soviet criminal justice. 

The Juridicization of IudiciaI Discipline. 

On April 26,1985, the USSR Ministry of Justice introduced for the first 

time "recommendations on the application of the Statute on the disciplinary 

responsibility of judges." Prior to that date, the conduct of disaplinary boards 

had been regulated only by the rather terse Statute itself, adopted in 1976, and 

guided by the scattered rulings and decrees of the Minister in individual cases. 

Two somewhat contradictory reasons for the introduction of these 

recommendations were given by the Ministry. First, the Ministry wanted to 

overcome leniency in the practices of judicial disciplinary boards, which was 

expressed as their "weak role" in the "education of judicial cadres." Second, it 

wished to curb the arbitrary practices of "certain" disciplinary boards, which 

was apparently most common in proceedings against young judges? 

There was in fact plenty of evidence of both caprice and collusion in 

the conduct of judiaal disciplinary boards. While both the director of a 

regional department of justice and chairman of a regional court had the right 

The Recommendations were issued by Decree no. 8/4 of the USSR Ministry of Justice on April 
26,1985. They were not, to my knowledge, ever published. A copy of the decree and 
recommendations was given to me by one of the principle draftsmen of the decree. 



to initiate disaplrnary proceedings against judges, only very rarely did the 

latter do so. According to the data of the USSR Minishy of Justice, 78 percent 

of all disciplinary proceedings were initiated by the Directors of regional 

departments of justice? In Novosibirsk, of the 18 disciplinary proceedings 

held between 1976 and 1980,16 were launched by the Director of the 

Department of Justice? In addition, while none of the sanctions that could 

be applied were very consequential - a judge found to have committed a 

disciplinary infraction could, as noted above, receive a "notice*' (zamechanie), 

"rebuke" (wgovor), or "severe reprimand" (strodi wgovor) - less than 

twenty percent of all judges disciplined received the most stringent penalty. 

For the most part the Ministry treated this leniency with condescension, as if 

it were the result of the confusion of the members of disaplinary boards over 

the interpretation of the statute. "Certain Boards," it claimed, "do not have a 

sufficiently deep understanding" of the meaning of the Statute. Hence the 

Ministry's "recommendations." But there was a deeper reason for the 

indulgent treatment of judges. Approximately 60 percent of the judges on 

disciplinary boards were members of the cassation panels of regional courts. 

There was thus a likely conflict of interest, for these board memben were 

themselves held responsible (administratively, not disciplinarily) for the 

quality of the work of the people's court judges, who were the subject of the 

vast majority of disaplinary proceedings.75 

73 The Ministry of Justice suggested that the imbalance was a result of the "indecision" of 
Chairmen of regional courts, I%O were themselves gwlty of "insufficient exactingness and 
principledness .... (vnskatel'nost' i ~rinsti~ial'nost') in the evaluation of the misconduct of 
'udges." TsCAOR, f. 9492, op. 8, d. 1708, U. 45-49. 
!74 PANO, f.22, op.46, d.67,l. 27. 
75 TsCAOR, f. 9492, op. 8, d. 1708,1.46. For other discussions of the lenience of disciplinary 
boards, or their "indulgent attitude" toward indiscipline, see d. 1782, U. 158-180; d. 1923,l. 172. 



Examples of the "unjustified" proceedings of disaphary boards were 

also numerous. In the Foreword to the recommendations it was claimed that 

there had been a number of instances of judges being "tried in absentia" 

(zaochnoe rassmotrenie) on the basis of "uncorroborated" (nevroverennve) 

charges, and for "insigruticant" infractions (such as the failure to attend 

administrative sessions of the court).76 In addition, some judges had been 

disciplined simply for the reversal (otmena) of their decisions, which, in the 

opinion of the Ministry, was "contradictory to the principle of the 

independence of judges." It believed that such abuses of disciplinary 

proceedings were made possible by the fact that boards were sometimes run by 

a "small circle" (uzkii kg) of judges at the regional court, namely the 

Chairman and his two deputies. 

The Ministry attempted to remedy the problems both of leniency and 

coporate collusion by bringing disaplinary boards under greater ministerial 

control. This subordination took many forms. First, the Ministry decreed 

that the position of chairman of a judicial disciplinary board should become 

part of the nomenklatura of the Ministry of Justice of the Union Republic, as 

well as subject to the confirmation of the director of the regional department 

of justice. Second, it conferred upon regional departments of justice the right 

to "supervise" (kontrolirovat') both the composition of the disaplinary 

boards and the conduct of their proceedings, including the right to make 

"presentations" at such hearings. Finally, it reaffirmed the principle that the 

composition of a disciplinary board had to be approved by the executive 

T6 The RSFSR Statute on the Dixipliwy Responsibility of Judges did not make the presence 
of the judgdefendent a mandatory condition of proceedings. See Vedomosti Verkhovnm 
s v e t a  RSFSR no. 22, article 771, June 3,1976. 



committee of the regional soviet, of which the director of the department of 

justice was sometimes a member. 

The Recommendations attempted to reduce the potential for the 

arbitrary persecution and discipline of judges by juridicizing the nature of 

such proceedings. Most notably, the recommendations revised the "strict 

liability" concept of judicial disapline in the existing statute. Now, in order 

for a judge to become the subject of disciplinary proceedings, both an 

identifiable form of "@t" (vina) and the "harmful consequences" (vrednve 

posledstviia) of his actions first had to be established. In addition, the 

recommendations introduced a statute of limitations for disciplinary 

proceedings. Henceforth, they had to be commenced within one month of 

the date of the discovery of the misdeed, or six months from the time of its 

commission. Such innovations were held by one of the authors of the 

recommendations to be their principle advance.7' 

Despite the stated objective of eliminating caprice from the behavior of 

the boards and its professed concern for judges' "independence," the 

Ministry's "reconunendations" actually expanded the opportunities for the 

initiation of disciplinary proceedings on the basis of political, not legal, 

grounds, and increased the accountablity of judges to the public, the 

executive, and the current policies of the regime. First, the decree 

accompanying the recommendations - titled "on strengthening the role of 

disciplinary boards for the education of judges in the spirit of organization, 

disapline, and responsibility for the cause assigned them (za poruchennoe 

77 Interview with V. A. Bukov, former Deputy Head of the Department of Cadres, USSR 
Ministry of justice, May, 1992. 



delo) - enhanced judges' exposure to public pressure by conferring on 

disciplinary boards the right to raise the question of a judges* recall (otzyv) by 

the electorate. Second, the failure to abide by the policy of the departments of 

justice was now officially confirmed as a disciplinable offense. Since in Soviet 

legal thought the concept of "juditial work (sudebnaia rabota) included both 

adjudicative and "non-procedural" functions, the recommendations 

reasoned that judges should be held responsible not only for the application 

of the norms of material and procedural law, but also for the execution of 

"acts" (akty) issued by the departments of justice. Third, most of the forms of 

judicial "@t" lacked any established or widely recognized legal meaning. 

Only one of them, "carelessness" (nebrezhnost'), had an analogue in criminal 

and civil law, namely negligence. The others - "inattentiveness" 

(nevnimatel'nost'), "poor judgement" (ne~redusmotritel'nost'), 

"forgetfulness" (zabvvchivost'), and, somewhat tautologically, 

"undisciplinedness" (nedistsi~linirovannost') - were quite expansive and 

d y  categories. They left judges exposed to all manner of charges. Finally, 

and perhaps most importantly, the Ministry straddled the fence on the 

pivotal question whether or not the reversal of a judicial decision constituted 

grounds for disciplinary action While the discussion of the 

recommendations at the USSR Collegium made plain that, by itself, a 

reversal should not be treated as a disciplinable offense, the 

recommendations themselves affirmed that a wrongful conviction 

(nezakomoe osuzhdenie) - that is, a conviction subsequently overturned by 

an appellate court, irrespective of its ultimate fate - or a reversal resulting 

from "obvious negligence" and which caused "serious harm to the normal 



operation of the courts and other law enforcement agencies" indeed 

hunished grounds for the initiation of disciplinary proceedings.78 

Worry about the accountability of judges dearly prevailed over 

concerns for their independence in the recommendations. Their compilation 

and adoption at a time when bureaucrats and officials were increasingly 

perceived by the new leadership as the source of the sabotage of its campaigns 

for social and economic revival lent an unusually hostile and punitive tone 

to the recommendations. Soviet judges were state officials, too, the 

recommendations made dear, and did not deserve special consideration in 

matters of labor indiscipline. "Just like any other worker," it proclaimed, a 

judge must be held to a very high standard. Not even "the most minute 

appearance of carelessness" (maleishee proiavlenie nedobrosovestnosti) was 

to be indulged or left unpunished." This tone, and the trend towards 

accountability of officials in general, carried over to the implementation stage. 

By the end of 1985, eleven percent of all people's judges had been disciplined. 

This did not mean that every ninth judge in Soviet Russia had been 

disciplined, however, since many judges had been disaplined more than 

once. Among the corps, according to the Ministry of Justice, there was no 

small number of "recidivists." Nevertheless, in spite of the increase in the 

number of judges disciplined, the RSFSR Ministry of Justice believed that 

leniency and collusion in the conduct of the boards remained widespread. 

The recurrence of both the drunk and disorderly conduct of judges in public 

and wrongful convictions in the courts prompted the Ministry to issue in 

78TsGAOR, f. 9492, op. 8, d. 2160. U 25-6. 
79 The recommendations suggested that disciplinary proceedings were to be conducted in the 
presence of as many of the judges' colleagues as possible, and if necessary, in front of "all of the 
judges of the region." 



September yet another decree "on the strengthening of work for the 

prevention of disciplinary misconduct of judges."W 

The Acceleration of Criminal Tustice. 

The practice of making examples of judges who impeded the 

realization of the regime's political objectives was not foreign to the superior 

courts. Espeaally when policy objectives were translated explicitly into law, it 

was the superior courts which were responsible for their precise . 

implementation and, in the event of reticence or opposition from below, 

bringing into line recalcitrant judges. The frustration of efforts to accelerate 

the administration of criminal justice illustrates well this dynamic and 

peculiar dimension of judges' dependence. 

On January 24, 1985, a decree of the Presidium of the RSFSR Supreme 

Soviet revised the rules of Section 9 of the RSFSR Code of Criminal 

Procedure governing the "summary form of pre-trial preparation of 

materials" (vrotokol'naia fonna dosudebnoi vodgotovki materialov), and 

greatly expanded the number of crimes for which only a brief and rather 

perfunctory investigation was required before a court could try such cases. 

According to Section 9, the "organs of aiminal inquiry" (oreanv doznaniia) -- 
an institution which was administratively accountable to but procedurally 

independent of the MVD - were to conduct a rudimentary inquiry (lasting no 

more than 10 days, consisting only of the collection of witness statements and 

basic information about the suspect, and not involving "investigatory 

* See the minutes to the meetings of the Collegium on September 24, October 29, and December 
23,1985. 



actions" such as searches or arrests) and then send the materials to court, 

whereupon the court itself would draft formal criminal charges and hold a 

summary trial, also lasting no more than ten days. Prior to the decree, only 

the crimes of petty theft and petty hooliganism could be investigated and tried 

in such a manner. The January decree made it possible for numerous other 

offenses - especially "economic" crimes such as swindling, engaging in the 

prohibited manufature of goods, illegal felling of timber, poaching, the 

unlawful production at home of "strong alcoholic beverages" and their 

subsequent sale - to be so investigated and tried.81 The expansion of the 

jurisdiction of the organs of criminal inquiry and the attendant acceleration 

of the disposition of such cases by the judiaary was of such magnitude that 

fully one-third of al l  criminal cases handled by the peoples' courts would now 

be disposed of in less than ten days.@ 

Apart from the bureaucratic interests sewed by the expansion of the 

jurisidiction of the organs of criminal inquiry, there were at least three 

objectives behind the adoption of such a decree on which the directors of all 

law enforcement agencies appeared to be united. First, the expansion of the 

number of crimes to be handled by the organs of criminal inquiry would 

allow investigators in the MVD (who had been responsible for the 

investigation of many such crimes in the past) to concentrate on, and 

hopefully improve the quality of, the investigation of serious crimes, whose 

number, as table 4.2 above showed, had risen markedly during the 

- - -- 

81 Offenses such as vehicular theft, violation of the passport regime, the malicious no* 
payment of alimony, and evading military service, also came under the jurisididion of the 
organs of criminal inquiry, but the prinaple targets of the campaign appear to have been 
economic crimes 
82 See the discussion in Vlasov, "Problemy kacheshra rassledovaniia pres t uplenii," 360-370. 



interregnuma Second, the acceleration would free up time for the courts to 

give more careful consideration to the trial of more serious crimes. Third, 

the acceleration would bring crime and punishment closer together 

temporally, a development which, it was hoped, would have a benefiaal 

impact on the incidence of such crimes and the level of criminality more 

generally.84 

Despite the political solidarity of the leadership behind this new policy, 

the personnel of the institutions of law enforcement did not immediately 

take to the legislative changes. According to the RSFSR Ministry of Justice's 

reports in July 1985, only 33 percent of those crimes for which the summary 

form of pre-trial preparation had just been made possible were disposed of in 

such a manner. Nor had there been, apparently, an acceleration in the use of 

summary proceedings for those crimes for which it had always been possible 

to investigate and try in such a manner. According to the Ministry, only 11 

percent of all crimes for which s u m m a r y  proceedings were allowed had been 

handled in such a mamer.85 

There were a number of reasons for the slow incorporation of the 

legislative changes into the administration of justice. First, a certain amount 

of judicial inertia was inevitable. As the Chairman of the Saratov Regional 

Court reported at the discussion of summary proceedings at the April 23, 1985 

Plenum of the RSFSR Supreme Court, "all innovations in the law are 

83 According to Savinkin, the Director of the Department of Admistrative Organs of the 
Central Committee, the Januaq decree would "accelerate the investigation and sending to court 
of up to 140,000 aiminal cases each year." TsKHSD, f. 89, op. 7, d. 13. 
84 TsGAOR, f. 9492, op. 8, d. 2157.11.20-22 
85 See the minutes to the meeting of the Collegium, July 23,198.. 



adapted to with difficulty (vos~rinimaetsia s nakladkoi) at first."% Second, 

courts were not provided with the logistical support necessary for the 

implementation of such an acceleration. For example, i t  took the RSFSR 

Ministry of Justice until July to furnish all of its courts with the "new forms 

of procedural documentation" Third, and perhaps more importantly, the 

organs of criminal inquiry continued to make unsanctioned and illegal 

arrests and searches in such cases. For some crimes, this was virtually 

inevitable: charges of home brewing, for example, could not be substantiated 

without physical evidence, and thus required a search. The comrnision of 

such acts by the organs of criminaI inquiry, however, constituted an 

infraction of the law and obliged courts to return many cases back for 

supplementary investigation, or to refuse to bring charges. In some union 

republics, according to the USSR Ministry of Justice, the rate of such returns 

was as high as 20 percent. In the USSR as a whole, 7 percent of a l l  materials 

sent to court by the organs of criminal inquiry did not lead to charges or yield 

trials .87 

There was also a strong "subjective" reason for the slow-down in the 

implementation of the acceleration campaign. The discussions at the RSFSR 

Supreme Court plenum on December 24,1985 revealed that a number of 

judges were opposed to acceleration in principle. According to one judge, 

"intensification" (intensifikatsiia) of judicial proceedings was "dubious from 

the point of view of law" (s tochki zreniia prava). Another judge registered a 

proceduralist's objection to summary proceedings: "When the judge himself 

86 See the stenographic report of the plenum, lmted in the Department of Generalization of 
the RSFSR Supreme Court. The stenographic reports have not yet been archived. 

TsGAOR, f. 9492, op. 8,2162,11.11-16. Compare these numbers with those reported by V. I. 
Baskov, Traktika primeneniia protokol'noi formy ugolovnogo sudoproimodstva," Sovetskw 
gosudarstvo i ~ravo, no. 11,1986. 



formulates the charge, presents it, reviews the correctness of the charge 

presented, examines the evidence in the case, and then renders judgement," 

the d e  of objectivity becomes "rather difficult to observe." These opinions 

were not well-received or respected by Malshakov, the Chairman of the 

RSFSR Supreme Court, who expressed his intolerance for the obstinacy of 

Soviet judges. "I would like to caution @redosterecht) such comrades! After 

all, the law has been passed! It has legal force, and it is our responsibility to 

implement it precisely and correctly - these are the realities. And the quicker 

the judiciary gets over its prejudices, the better it will be for the common good 

(dlia obshikh interesov). It is the duty and responsiblity of the judges of 

Russia to contribute their mite (lepta) to the resolution of these tasks." The 

Plenum resolved that regional courts, in conjunction with the departments 

of justice, would have to conduct more "organizational and educational 

work" in order to help judges overcome their "psychological barrier" 

@svkholoaicheskii bar'er) to summary proceedings.m 

Rumblings of Reform: Terebilov's Initiative and its Dilution. 

The 27th Congress of the CPSU, held at the end of January 1986, and 

Gorbachev's initiation of a campaign at that forum to achieve greater 

responsiveness and accountability in the work of Soviet officialdom opened 

the door to judiical reform. Nothing that occurred or was said at the Congress 

specifically foreshadowed the subsequent reform of the judiciary and debate 

about a "socialist rule of law state." The most profound statement about law 

in the "political report" to the Congress delivered by Gorbachev was in fact a 

rather inscrrutable dialectical slogan: "Democracy was and remains a most 

88 See the stenographic report of the December 24,1985 plenum, ibid. 



important lever for the reinforcement (u~rocheniia) of socialist legality, and 

firm legality Qrochnaia zako~os t ' )  - an inalienable part of our democracy." 

Numerous references were made at the Congress to the "heightened 

responsibility of the law enforcement agenaes" and the need for 

"improvement" (uluchsheniia) in the work of the organs of justice" in light 

of the acceleration of reforms of the economy, as well as a universal appeal to 

aIl  atizens and officials to ensure the "strictest (strozhaishchee) observance of 

socialist legality," but these differed from previous such proclamations only 

in the extravagant use of the superlative. Courts, too, were referred to in 

oblique and customarily instrumental terms. As Gorbachev declared, "we 

must improve cardinally the mechanism (rnekhanizm) which would allow 

us to make those democratic principles and norms present in the law a part of 

everyday work" Nevertheless, the connection between democratization and 

legality drawn at the Congress had an almost immediate impact on the work 

of the courts. It also set the tone and trajectory for the future reforms of the 

judiciary. 

More as a threat than a promise, Gorbachev mooted at the Congress the 

idea of instituting a procedure for the examination (attestatsiia) of the 

democratic worthiness, it would seem, of all publicly elected officials. 

Although such an innovation would have applied to judges, who were also 

elected public oficials, it passed by without direct commentary and was not in 

hd introduced.89 Instead, the regime employed an administrative, and thus 

more immediately effective, approach to achieving greater responsiveness. 

The thousands of letters of complaints about the work of Soviet public 

- 

89 Terebilov, the Chairman of the USSR Supreme Court, inquired in a letter to Gorbachev 
dated April 2,1986 whether his idea of examinations indeed applied to courts. Apparently, he 
did not receive an answer. See TsKHSD, f. 89, op. 7, d. 5, ll. 1-9. 



offiaals that had been submitted to the Congress and to Gorbachev personally 

by individual atizew were passed on to the relevant institutions for 

resolution. The USSR Supreme Court, on behalf of the judiciary as a whole, 

received an unusually large number of complaints.90 In addition to the 

instruction to "resolve" (razreshit') them "in the quickest possible time 

frametb (v maksimal'no szhatve sroki), the Supreme Court also received from 

the Central Committee (the executive body of the Congress) an order to 

convene a special plenum on "the terms and quality of reviewing letters and 

complaints from citizens about judicial decisions" and to prepare 

"recommendationst' Qredlozheniia) for improvements in the work of the 

courts "in light of the decisions of the 27th Congress.'9l 

The response of the Supreme Court was anything but perfunctory. It 

swiftly drafted and submitted to the Central Committee a set of 

recommendations which were both comprehensive and quite radical. In 

addition, on its own initiative, and somewhat contrary to conventional 

administrative procedure, it established within the Department of 

Generalization a briefly lived "Department for the Improvement of the Work 

of Courts" (otdel DO sovenhenstvovaniiu rabotv sudov)P2 The Court tried to 

make its recommendations appear as if they derived from Party policy by 

organizing them according to the loose references to law and legality uttered 

at the Congress, but the effect was strained. The recommendations which it 

According to the RSFR Minisby of Justice, courts received hvice as many complaints between 
1981 and 1986 than in the previous five year period. See the minutes to the meeting of the 
Collegium, May 26,1987. 
91 The account given below of the Supreme Court's response is based in large part on the 
personal archive of S. A. Tmpin, the Chief Clerk (glavnvi konsul'tant) of the Court from 1985 
to 1990. 
92 Typically, the creation of an administrative subdivision within any legal agency required 
the prior approval of the Centrd Committee's Department of Administrative Organs. 



submitted on February 20 went far beyond anything that had been endorsed 

publicly by Gorbachev, were adumbrated in the "soda1 policy" of the new 

Programme of the CPSU, or alluded to in the discussion of legality at the 

Congress. The Court had exceeded its admittedly vague brief. 

The Court left few aspects of judicial policy untouched in its 

recommendations. It advanced nine proposals to ensure the "unfailing 

compliance" with the Constitutional principle of the independence of judges 

(including the criminalization of attempts to "influence judicial practiceW),93 

as well as numerous recommendations for the improvement of judicial 

administration and training (including the elimination of the Ministries of 

Justice and their local departments altogether or at least the transfer of their 

the hrndions of "guidance" to higher courts),% the liberalization of criminal 

justice (including the abolition of the death penalty),95 the acceleration of the 

93 All nine were formulated boldly, and phrased in the administrative imperative (ie. 
infinitive). First, "eliminate" (ustranit*) any influence of 1 4  organs" in the selection and 
placement of "judicial workers." Second, "reactn in the strictest manner possible to all and any 
efforts to influence "judicial practice." Third, "establish" aiminal Liability for attempts to 
influence or pressure judges and lay assessors. Fourth and Fifth, "zdce obligatory" in law a 
condition of the election and 4 of a people's court judge the prior sanction of the chairman 
of a higher court and director of a department of justice. Sixth "supplement" the constitutional 
prinaple of the "eledivity" of judges with the prinaple of their "irremovability" 
(rresmeniaemost') - that is, in the absence of the commission of a aime, amoral conduct, or 
mental illness. Seventh, "expand and differentiate" the electoral tenure of judges (10 years for 
people's court judges, 15 for judges d regional level mu&, 20 for judges of Union Republic 
Supreme Courts, and "lifen @ o z h i m e ~ o )  for Judges of the USSR Supreme Court. Eighth, 
"place" judges on the nomenklatura of higher level party organizations. And finally Ninth, 
"provide" for by law supplementary guarantees of the "material independence" of judges such 
as improved housing, a salary increase, and priority access to food and social s e ~ c e s .  
94 It also recommended establishing concrete labor norms for judges and instituting "otherw 
(inve) methods of evaluating judiciai performance. In order to improve the quality of the 
preparation and training of judicial cadres, the Court proposed to make mandatory a three year 
apprenticeship (stazhirovkg) before one could be elected a people's judge. It also insisted that 
aU candidates for judiciai posts be over thuty yeus of age as well as members of the CPSU. 
95 The Court also advocated advancing to the stage of the presentation of aiminal charges the 
point at which a defendent had the right to legal counsel, introduang into the criminal code 
the "new prinaple" (novella) of the presumption of innocence (established judicially at the 
August 1978 Supreme Court Plenum), deaiminalizing all offenses which carried either no 



"speed" (owrativnost*) of its administration (including giving cassation 

courts the right to modify trial court verdicts in ways which prejudiced the 

position of the defendent instead of having to return the case for retrial),% 

the expansion of the power of the judiciary (including conferring on the 

USSR Supreme Court the right to protest to the Presidium of the Supreme 

Soviet the constitutionality of any normative act),w and an increase in the 

accountability, or responsiblity, of judges (including, somewhat drastically, 

the introduction of criminal penalties for judges who had issued @ty 

verdicts in respect to defendents who were factually innocent.) 

Given the speed with which the Court compiled such a comprehensive 

set of proposals, we must conclude that the Court had been contemplating at 

least a number of such measures for some time.98 It is therefore surprising 

that not all of the Court's proposals were consistent with one another. For 

example, while it lobbied for the affirmation of the presumption of innocence 

in law on the one hand, it countenanced the abrogation of the principle 

prohibiting the prejudice of the position of criminal defendents upon appeal 

custodial penalties or deprivation of liberty for less than six months, the introduction of 
revisions for bail, and an increase in the number of lay assessors to 44. 

96 Other proposals included granting people's court judges the right to try a host of crimes 
individually (edinolichno) - that is, without lay assessors - and deliver only an abbreviated 
form of a verdict, and Limiting the time period for which appeals in superivision could be 
made. 
97 The court also proposed establishing fines for government officials who failed to execute 
judidal orders or respond to "private letters," and granting the Chainnan of the Supreme Court 
a real beshaiushchii), and not just "consulatative," vote at plenary sessions of the Presidium. 
9* Many of these proposals were made earlier, in 1980, by the All-Union Research Institute for 
Soviet Legslation and had been discussed with the partiapation of Terebilov at the USSR 
Ministry of Justice. Among the proposals discussed were the crimidization of attempts to 
interfere in the course of justice, the elimination of the presidia of oblast courts, a reduction in 
the supervisoy authority of the procwacy. and increasing the number of lay assessots in trials 
for which the death penalty was possible. Evidently. there was a consensus among the 
agenaes of law enforcement on a number of these points. For example. the KGB endorsed the 
idea of inaeasing the number of lay assessors in trials of "hard crimes" (tiazhkie 
prestu~leniia). not just homicide. See TsGAOR, f. 9492, op. 8, U. 9-84. 



[refbmtio in pejus] on the other. In addition, the disparate 

recommendations on the independence and accountability of judges, 

although not inherently contradictory, did produce starkly contrasting 

impressions of the roots of the problems in the administration of justice. 

What, if not the haste with which they were assembled, accounted for the 

incongruity of the proposals? 

Underlying the Court's various submissions appears to have been an 

attempt to centralize judicial power and authority. This was most evident in 

its recommendations to "raise" (powsit') the accountability of judges. Apart 

from the drastic proposal to amend the criminal code so that judges who had 

issued p l t y  verdicts in respect to those who were factually innocent could be 

prosecuted for crimirtal negligence, the court advocated raising judicial 

accountability in four other ways: first, by further expanding the rights of 

Judicial Disciplinary Boards; second, by creating within the USSR Supreme 

Court a disaplinary board with the power to initiate recall proceedings in 

respect to the chairmen of union republic supreme courts; third, by 

establishing within the USSR Ministry of Justice a special investigatory 

division which would carry out all preliminary investigations of crimes 

committed by judges and be directly subordinate to both the Minister and 

Chairman of the USSR Supreme Court; and finally, by giving the USSR 

Supreme Court exdusive jurisdiction over the trial of such cases. All of these 

proposals would have had the effect of making judges administratively more 

accountable to their procedural superiors in appellate courts. The adoption of 

other proposals, too - such as the abolition of the Ministries of Justice and the 

transfer of their functions to higher courts, and the assumption of greater 

control over the appointment of people's court judges by the chairmen of 



regional courts - would have further subordinated judges to their vertical 

masters. 

The purpose of greater accountability and the centralization of judicial 

authority does not appear to have been the personal aggrandizement of the 

Chairaan of the USSR Supreme Court, although many of the proposals 

would have had the effect of resting considerable power in the person of the 

Chairman.99 The chief value of centralization rather more likely was to 

make improvements k the quality of justice immediately realizable. This is 

amply demonstrated by the subsequent behavior of the Court, and specifically 

its decisions and guiding explanations on principal questions of criminal 

procedure, which I discuss later in this chapter.100 For the Court, I will show, 

raising the accountability of judges was not only not antithetical to its goal of 

obtaining greater protections for the independence of judges, but central to its 

plans to improve the quality of the administration of criminal justice. 

We must be careful not to overlook a more basic reason and motive for 

the Court's recommendations on accountability. The personnel of the Court 

appears to have been genuinely distressed by the lack of responsiveness to 

popular concerns in the work of lower courts. The Court's manifesto on the 

handling of letters and complaints addressed to the Congress, produced on 

February 6 (that is, two weeks before it tendered its recommendations on the 

Even as USSR Minister of Justice, Terebilov rowistedly advocated transferring to the 
Chainmm of the USSR Supreme Court some of the powers envisioned in these latest 
recommendations See, for example, TsGAOR, f. 9492, op. 8, d. 1783,l. 22, and d. 1919,l. 58. 
lm~he principle consequence d the Court's subsequent plenum on reviewing atizens' amplaints 
was to expand the sources and scope of appellate court reviews* The Supreme Court directed 
appellate courts to summon case fdes and conduct a thorough review of the trial court's decision 
not only when the petition submitted by a citizen fostered "doubt in its correctness," but also 
when such doubts were "aroused by other me-" 



improvement of the work of courts), decried "the failure of judicial workers 

to observe generally accepted norms of politeness," and cautioned that 

"manifestations of lack of restraint, incivility, or contempt for citizens are 

intolerable and will not be justified under any circumstances." It added that 

"the work of courts in resolving appeals and complaints of citizens should 

not be confined to the stridy utilitarian objective of fixing concrete judicial 

erroa. Rather, it is necessary to turn such work into an instrument of the 

reinforcement of its contacts with the masses." Moreover, in the time- 

honored Soviet tradition of generating both legitimacy and further 

inspiration for such campaigns from the "writings" of Lenin, the Supreme 

Court unearthed the following quip uttered at the 10th Party Conference in 

1921: 

Do we have anywhere a sentence issued by a people's court for 
the fact that a worker or peasant has had to come to an 
institution four or five &es until he finally receives something 
that is formally correct but in essence an insult (izdevatel'stvo)? 
After all, you are all communists, why don't you organize traps 
(lovushki) for these mister bureaucrats and then drag them to 
court or prison for such red-tape?" (Lenin, Comvlete Works, v. 
43, pp- 327-8) 

It is ironic that the Supreme Court adduced this quotation to its discussion of 

the accountability of judges, not "mister bureaucrats." It made it the motto 

for its own campaign to ensure that not one instance of "red-tape, formalism, 

irresponsibility, and callousness (besdushie) in judicial work goes without 

appropriate reaction, including the application of the most severe measures 

of acccountability towards those who are guilty, irrespective of their person 

and official position'lOl 

101 It should be noted here that the issue of the accountability of offiaals, not judges, was 
prominent in the work of the Court at this time. On Apd 18,1986, the USSR Supreme Court 



No equivalent moral or ethical justification for buttressing judicial 

independence was adduced to the Supreme Court's recommendations. This 

does not mean that the Court was less committed to improving the 

independence of judges. In fact, judging by the volume and ordering of its 

recommendations, the Court attached greatest importance to the insulation of 

lower courts kom the pressures of local offiaals. However, in contrast to the 

Court's campaign for accountability, whose moral and political virtues were 

abundantly illustrated, the proposals for the insulation of judges from 

political pressures were justified only by their relationship to the goal of 

improving the administration of justice. As the regime's reaction to these 

proposals and the subsequent reform of the judiciary illustrate, the lack of a 

moral anchor in its petition for greater judicial independence meant that it 

was easily superceded by other policy concerns. 

On February 20, the Supreme Court submitted its recommendations to 

the Central Committee and by April, they had been turned into a bulleted list 

of theses to be discussed at the Presidium of the USSR Supreme Soviet. 

While I have no record of the editorial work of the Central Committee or of 

the proceedings of the Supreme Soviet, it appears from the Party's 

reformulation of the proposals that its consideration of judicial reform, or 

rather "further improvement" (dal'neishchee sovershenstvovanie) of the 

work of the courts, was animated mostly by a desire to achieve greater 

accountability of public officials and to increase the efficiency of the system of 

criminal justice. After the Central Committee's reworking, most of the 

issued a decree on the responsibility of officials for the "persecutionu of atizen's for public 
aitidsrn See the Biulleten' Verkhovnoao Suda SSSR no. 3,1986. 



Court's proposals for shoring up the independence of judges had disappeared. 

The recommendation to criminalhe attempts to influence the course of 

justice, moreover, became subsumed under a proposal, itemized first, for a 

more general law "on responsibility for the contempt of court" 

otvetstve~osti za neuvazhenie k sudu), which placed at the top of the list of 

punishible contemptuous behavior the "non-implementation" of a court's 

private instructions.102 Second on the Central Committee's list was an 

expansion of the possibilities for single-judge bench trials for a variety of civil 

and criminal cases. Such an innovation would, in the words of the Party, 

"facilitate the more rapid (bolee o~erativnoe) trial of cases and free up a 

sigdicant number of lay assessors."~03 

The Party evidently wished to achieve both objectives -- the greater 

accountability of officials and improved efficiency of justice - without 

making new investments in the judicial infrastructure or introducing 

substantial changes to the laws. For example, the long-awaited law on the 

judicial review of administrative acts, an initial draft of which was ready as 

early as 1981, was referred to in the Central Committee's recommendations as 

simply a "procedure" (Donadok), with the important qualification that only 

"certain" acts would be justiciable. Instead, the Party advocated establishing 

administrative courts, which would try not only "complaints" against 

dedsions of government agencies and officials, but also handle all 

misdemeanors (which in Russian are termed "administrative offenses"). 

This increase in the work of judges and the growth in the jurisdiction of 

102 It also introduced a proposal to increase the cast of hes courts could apply to such offenders 
and expand the number of offenses for which they might be applied. 
103 It also concurred with the Court's recommendations for alleviating baddog in appellate 
courts by giving assation courts the right to worsen the position of the appellant and limiting 
the period of time in which an appeal in supervision would be considered. 



courts was to be made possible not by an expansion of the capacity of the 

judiciary to hear such cases, but rather compensated for by the simplification 

and acceleration of the administration of justice in the area of avil disputes. 

Thus while the Party was aware of the physical constraints of the courts, its 

commitment to their amelioration was half-hearted. "It is proposed," as the 

Party put it tentatively, that "supplementary measures" for the improvement 

of judicial cadres and the material-technical basis of their work "be deemed 

necessary." 

While courts were central to the problem of raising the accountability 

of public officials, they were peripheral to the Central Committee's plans to 

improve the quality of the administration of criminal justice. Here, the 

Party's primary focus was the re-organization of proceedings at the pre-trial 

stage. First, it endorsed the idea of admitting defense counsel to criminal 

proceedings at the moment of arest ("except under arcurnstances specially 

provided for by lawW).lw Second, in order to "eliminate instances of 

wrongful conviction" in the future, it proposed to concentrate the work of 

criminal investigation in a "special committee" within the Council of 

Ministers, and to expand the number of crimes for which investigators could 

terminate criminal investigations for "non-rehabilitative reasons" (and send 

such cases to comrades courts for informal measures of punishment and 

rehabilitation). Neither of these measures had anything to do with the 

1°4 According to Petrukhin, a leading scholar of aiminal procedure at the Institute of State 
and Law of the USSR Academy of Sciences, the Central Committee flirted with such an idea on 
a number of ocassions in the early 1980s. He recalls that in 1983 Lukianov, the future Central 
Committee secretary responsible for supervising the OAO, placed a call to Piskotin, the editor 
of Sovetskoe ~osudarshro i Dravo, and requested that an article advocating such an expansion in 
the role of defense counsel be published in his journal. Interview, March, 1992. 



courts. The Party proposed primarily "administrative" (vedomstvennve), not 

judicial, means of improving the administration of criminal justice.l*s 

The Central Committee's April theses on improving the work of the 

Soviet judiaary was a very preliminary document. It contained many 

contradictory as well as some quite whimsical proposals, and showed little 

traces of programmatic thinking about law or the courtsJ06 References to 

judicial independence were conspicuously absent in the theses and steps to 

reform the judiciary more generally did not figure prominently in its 

proposals. The principal point of convergence between the Party's theses and 

the Supreme Court's recommendations therefore was the centralization of 

judicial authority, a point, it should be noted, on which there would have 

been the least amount of principled or bureaucratic objection from the other 

legal agencies.107 Increasingly, the task of improving the work of the 

judidary was left to its institutional representative, the USSR Supreme Court. 

Perhaps even before the Party's editing of his proposals, Terebilov 

sensed that advancing the cause of judicial independence and reform through 

For discussions of the relative merits of administrative versus judicial "supemsion" 
(kontrol') of the pretrial investigation, see A. k Rzaev, "Problemy prekrasheniia ugolovnykh 
del po reabili tiruiushchim osnovaniiam v stadii predvari tel'nogo rassledovaniia," kandidat 
dissertation, Karaganda, 1985, and the comments of T. G. Morshchakova at the April 17,1984 
Plenum of the RSFSR Supreme Court. 
Io6 To some extent the inconsistenaes in the proposals may have been the result of excessive 
institutional democracy - that is, the overrepresentation of the interests of all legal 
institutions in their formulation - and their elaboration by only the political leaders of such 
institution, who were far removed from the daily problems of administering justice. It was not 
until October 16 that the theses were again discussed formally by the USSR Supreme Court, and 
only then was there any participation of legal scholas or input from the judges of lower courts, 
each of which were sufficiently confused by a number of the Party's proposals that their 
discussion had to be postponed. 
10' For example, there was agreement on the need to eliminate regional court presidia, 
withdraw from the chairmen of regional courts the right to issue supervisory protests (thereby 
obliging them to submit presentationsn to union republic level courts), and extend the powers of 
judicial discipline boards. 



the apparatus of the Central Committee was futile. On April 2, and in his 

expression "only after considerable hesitation" (tol'ko ~ o s l e  bol'shikh 

kolebanii), he sent a letter addressed to Gorbachev personally in the hope of 

promoting judicial reform. According to the letter, Gorbachev had intimated 

in March that he was considering making a speech before the leaders of the 

law enforcement agencies about the need to "reinforce legality," and 

Terebilov wished that he "take into consideration" in such a speech a number 

of questions which, in his view, required "a new solution." Terebilov 

focussed first on issues on which he was sure to find Gorbachev's support, 

namely, the publication of judicial statistics and the reduction in the use of 

the death penalty.108 Only at the very end of his letter did Terebilov raise the 

question of judicial independence. He did so, moreover, very indirectly, by 

inquiring whether Gorbachev considered it "advisable" (tselesoobrazno) to 

take supplementary measures to "raise (or defend) the authority" of the 

courts. In addition, in recommending a law on the "contempt" of court to 

help reduce the pressures on judges, Terebilov curiously emphasized the 

press and the "disdainful and insulting" tone of recent publications as the 

primary source of such contempt. The independence of judges was thus not 

high on either Terebilov's list of problems in need of a new solution or of 

proposals for their remedy. 

Terebilov's earnest but vague petition found a sympathetic ear in 

Gorbachev, who decided that his proposals "deserved further consideration" 

and "an exchange of opinions" at the Politburo.lm By the time such an 

--- 

lo8 Terebilov daimed that, "in the West" (v xapadnvkh stranakN, the death penalty had 
been "repealed" (otmenena), and that in the countries of the socialist bloc, it was a genuinely 
"exceptional" (iskliuchi tel'naia) measure of punishment. TsKHSD, f. 89, op. 7, d. 5 , U .  24. 
109 Gorbachev's written response to Terebilov's letter cannot be found in the archives of the 
Center for the Safekeeping of Current Documentation, or TsKHSD. A copy of it was made 



exchange took place, however, events had conspired to make unlikely any 

serious consideration of extra measures to ensure the independence of judges 

(or to "raise or defend their authority"). Ironically, it was perhaps the most 

infamous miscarriage of justice in the post-Stalin period - the so-called 

'Vitebsk Affair" - which did the most damage to the cause of judicial 

independence. On May 20, the Procurator General reported to Gorbachev the 

details of the affair, a series of 38 murders of women committed between 1974 

and 1984 in Vitebsk, Belorussia, for which thirteen innocent persons had been 

tried, convicted, and sentenced to lengthy terms of imprisonment. According 

to his report, the confessions of all thirteen had been obtained by "illegal 

methods" of investigation110 Six days later, the ading Procurator of the RSFSR 

reported to the Central Committee the details of yet another bungled 

investigation of another series of related murders in the Tatar Autonomous 

Republic by a certain Sukletin, who cannibalized his victims. The report 

claimed that four of the seven victims might have escaped death had it not 

been for the police's deliberate suppression of the reports of the disappearance 

of the Sukletin's first victims.111 As the campaign for improvements in 

socialist legality which emerged from the Politburo's examination of these 

affairs illustrates, the problems of policing and the battle against crime came to 

dominate the regime's legal policy agenda. In addition, the Vitebsk and 

Sukletin affairs intensified the Party's preoccupation with the accountability of 

public, and especially law enforcement, officials, and pushed the issue of 

judicial independence, admittedly never a central concern, to its outer margins. 

available to me by a member of the team of lawyers representing the President of the RSFSR in 
the trial of the CPSU at the Russian Constitutional Court in May 19!22. 
11* Only in April 1986, four months after the true culprit had been discovered, were twelve of 
the thirteen released from prison. One of those wrongfully convicted had been sentenced to 
death and was shot in 1980. TsKHSD? f. 89. op. 7, d. 5, ll. 4-7. 
*I1 SeeTsKHSDI f.89,op.7,d.5, U.&9. 



On May 29, when the Politburo discussed these two reports and 

Terebilov's confidential "note" (zapiska) of April 2, a preliminary diagnosis 

and plan of attack already had been made. The resolution passed by the 

Politburo treated these "serious shortcomings" in the work of the law 

enforcement agencies as examples of an epidemic loss of accountability over 

Soviet public officials. This epidemic had been "conditioned" or 

"occasioned," as the Party's expressions of causality are awkwardly rendered 

from the Russian, by a "weakening of Party supervision." The resolution 

directed the Secretariat of the Central Committee and Presidium of the 

Supreme Soviet to conduct an extensive inquiry into these problems and to 

organize, "with the participation of" the USSR Supreme Court, Procuacy, 

Ministry of Justice, and Ministry of Internal Affairs, the preparation of 

proposals for "supplementary practical steps for the resolute establishment of 

order (navedenie ~oriadka)" in matters of socialist legality.112 A report was 

expected in three months. 

Because the Party ordered the submission of recommendations for 

"practical," and presumably immediately consequential, steps, the scope of its 

inquiry was narrow and the nature of the commission's proposals was 

virtually predetermined. Moreover, Terebilov's ability to direct the attention 

of the inquiry or subsequent campaign to the concerns of the courts was 

undermined by its broad mandate, the enforced collaboration of all legal 

agencies, and the dose supervision of Savinkin, the Director of the Central 

Committee's Deparment of Administrative Organs. Even if Terebilov had 

possessed such a desire, to do so would have violated the spirit of inter- 

112 ibid., 1.1. 



institutional cooperation and left him exposed to charges of "narrow- 

departmental sectionalisrn.*ll3 

The report submitted by the consortium of legal officials on September 

29, along with its draft of a Central Committee decree entitled "on measures 

for the further reinforcement of socialist legality in the defense of the rights 

and legal interests of Soviet citizens," addressed the problems of violations of 

socialist iegality quite broadly. It noted first that gross violations in the 

application of administrative, labor and housing law were appallingly 

common Approximately 60 percent of "complaints" (zhalob) submitted by 

citizens about the illegal application of fines by state offiaals, almost half of all 

civil suits for wrongful dismissal, and more than one third of all contested 

evictions were "satisfied."ll* "Of particular concern," the report continued, 

were violations of socialist legality committed in the course of criminal 

investigations and Mals. Each year approximately 2,500 citizens were 

"illegally detained" (i.e. arrested), more than 3,000 wrongfully prosecuted, and 

300 convicted by courts "without sufficient justifidation" (bez dostatochnvkh 

k tomu osnovanii).ll5 The consortium's explanation of these problems was 

brief and presented in familiar terms. These flagrant and rampant violations 

of socialist legality had "become possible" because of an indifference, or 

"irresponsible attitude" (bezotvetstvennoe otnoshenie), to the "fate of 

people," as well as the "loss of a sense of responsibility" (poteri chuvstva 

otvetstvennosti) and "contempt for the demands of the law" on the part of a 

"number (riad) of offiaals." 

113 On the use of such barbs in the bureaucratic politics of legal reform in the USSR, see Yoram 
Gorlizki, op. cit, chapter 5. 
114 The report did not indicate whether such complaints were "satisfied" administratively or 

~~ i%%5D,  f. 89 op. 1,dd. 7-8. 



The report and draft resolution were discussed by the Politburo first on 

October 2, but found wanting in a number of respects and sent back for one 

month of "supplementary work (dorabotka).ll6 Six weeks later, on 

November 20, 1986, the Politburo adopted a revised decree and distributed it 

to the press for broad dissemination and propagandization. The draft 

resolution in fad had not been substantially revised. Nevertheless, a few 

subtle modifications altered sigruficantly both its meaning and impact. 

Fist, the tone of alarm and sense of urgency in the draft resolution had 

been edited out almost entirely. The campaign for the improvement of 

legality, for example, went from "a most important (vazhneishchaia) political 

task" to "one of the important (odna iz vazhnikh) aspects of the present 

restruduring," and instead of requiring a status report on its implementation 

six months hence, the decree pushed the date for such recomaisance back 

from July to November 1987. Second, although the Party's primary concern 

remained the "rather extensive" violations of labor and housing law, the 

decree's major points had been reordered in such a way as to put the task of 

curbing the "illegality" (bezzakonie) in the work of law enforcement agencies 

behind even the goal of combatting other "violations of soaalist legality" 

such as "attempts on state property" (i.e. theft). The subsumption of crimes 

against justice under the more general category of violations of socialist 

116 Oddly, the report was not returned to the Secretariat or Department of Administrative 
Organs. Rather, its reworking was assigned to a coUection of individuals, some without a 
recognizable institutional affiliation to or issuebased interest in the decree. Apart from the 
heads of the legal agenaes (Rekunkov, Terebilov, Kravtsov, Vlasov, Chebrikov), their 
supervisors in the Presidium of the Supreme Soviet and Central Committee (Menteshashvili, 
Anisimov, Savinkin), and those politburo members with a histoq of partidpation in legal 
affairs and policy (Razurnovskii, Yakovlev), the list included Ligachev, Aliev, Solomentsev, 
and Eltsin. 



legality obscured their gravity, and suggests that the task of improving the 

administration of justice was not high on the agenda of the Politburo or 

Central Committee. The words "of particular concern," which prefaced the 

discussion of wrongful arrests, prosedion, and conviction in the draft, were 

omitted in the actual decree. And while it acknowledged "prejudice 

(predvziatost') and tendentiousness" in the condud of aiminal 

investigations and trials," their characterization in the draft as a pervasive 

syndrom - the "accusatory bias" (obvinitel'nvi uklon) - had been deleted. 

In light of the Party's superficial and generic analysis of problems of 

socialist legality, it is hardly surprising that it did not commit itself to any 

structural reforms or remedies. While the Party did acknowledge once again 

towards the end of the decree that the "restructuring of the courts" was 

"necessary," it ordered only an uncertain "acceleration of preparations of 

proposals for raising the level of their activity." Nowhere in the decree was 

there an expliat reference to the independence, or lack thereof, of judges or 

courts. The decree acknowledged there had been undue "interference in the 

work of criminal investigation and judicial proceedings," but its 

condemnation of such practices was delivered without force - such practices, 

it said, "should not be allowed," (ne dolzhno doouskat'sia) - and buried at 

the end of a paragraph ordering local party organizations to "strengthen their 

supervision of law enforcement agencies." Even the draft  resolution*^ 

warning to the press against "disorienting public opinion and putting 

pressure on justice" disappeared in the editorial process.117 

11' The W s  coverage of the USSR Supreme Court Plenum devoted to a discussion of the tasks 
of the courts in light of the November 20 Central Committee decree a K d  that the burden of 
"rebuffingn attempts to intefere in the course of justice rested firmly on the courts themselves. 
See Izvestiiq, December 12,1986, and Pravda December 11,1986. 



According to one of the instructors of the Department of 

Administrative Organs of the Central Committee who played an important 

role in its formulation, the November 20 resolution was simply a "routine" 

(dezhurnoe) decree.118 In several respects this was true. Party decrees on 

sodalist legality from previous periods struck a much more indignant tone 

and were more generous even in their use of legal terminology and reference 

to Constitutional principles.1~9 There was, nevertheless, an important 

innovation in this decree. The principal remedy for all the violations of 

socialist legality was not merely the "strengthening of the political guidance" 

of law enforcement agencies by the Party as it had been in previous 

campaigns.120 The November decree insistently mandated an "increase in 

the responsibility" of local soviets which now, together with the Party, 

"carried full responsibility for the status of legality" in their bailiwicks and 

were henceforth ordered to "influence in the most active manner the work of 

those organs of internal affairs and justice (iustitsiia) subordinated to them." 

To underscore the seriousness of its intentions, it also instructed local soviets 

to treat every instance of the wrongful arrest, prosecution, and conviction of 

innocent citizens as an "extraordinary event" (chrezwchainoe vroischestvie), 

requiring "a thorough inquiry, with principled and severe conclusions." It 

merits pointing out that the only kind of "severe conclusion" that a local 

soviet could draw was to initiate a recall vote. 

If Interview with V. I. Radchenko, November 16,1993. 
The lofty pdarnation in the draft resolution about the "constitutional guarantees of the 

inviolability of persons" became a much more prosaic reference to "the protection of the rights 
and legal interests of atizens" Compare also the November 20,1986 decree of the Central 
Committee with its 1955 decree "for the further reinforcement of socialist legality" published 
on April 12 in J'ravda See also the discussion of the 1955 campaign in Yoram Gorlizlu, op. at. 
120 On the campaign for gmater party control of the institutions of law enforcement in the 
1950s, see Yoram Gorlizki, op. cit. 



However vague, the November 20 decree of the Central Committee 

served as the regime's guide to legal policy for the next 18 months. It was not 

until the summer of 1988 that the Party adopted a resolution on legal policy 

pledging its commitment to building a rule of law state and an independent 

judiciary. The impact on the independence of judges, courts and the 

administration of justice of the November 20 decree therefore warrants an 

examination in some detail here. Below, I discuss the implementation of the 

decree by lower party organizations, the Ministry of Justice and its regional 

departments, and then finally the superior courts. As we shall see, the 

campaign for demokratizatsiia, understood principally in terms of the greater 

accountability of public officials (including judges), dominated the 

implementation of the decree.121 It also precipitated a shift in the dynamics 

of judicial dependence: judges' loyalties became ever more dosely connected 

to the superior courts. 

Lm~lementiner the 1986 Decree: The New Dvnarnics of Judicial Dependence 

The Role of the CPSU 

While the Central Committee added an extra instructor to the staff of 

its Department of Administrative Organs in order to cope with the 

"burgeoning work load" in 1987, it appears that the November 20 decree did 

not have a profound impact on the the Party's supervision of the courts, 

la According to mast Sovietological accounts, Gorbachev in this period was preoccupied 
primarily with aquiring suffiaent political power for the implementation of economic 
reforms. This concern led him to introduce significant changes in cadre policy at the January 
1987 Plenum of the Central Committee, which in turn ushered in a period of great turnover in 
Soviet and Party offiaaldom. Gorbachev nevertheless took time at this plenum to mention, 
briefly, the importance of judicial independence in the future of the Soviet state. See "0 
perestroike i kadrovoi politike," Fravdq, January 28,1987, pp. 14. See also the discussion of 
personnel turnover in Dawn Mann and Thane Gus&fon, Problems of Communism, 1W. 



particularly at the local level.122 Few local party organizations took concerted 

steps to reassert control over the work of the judiciary. For example, in 

Novosibirsk, the obkom quickly convened a conference of the region's 

leading legal officials to discuss the decree and its implications. They were 

reminded by Fedotov, the obkorn's Second Secretary that, "as you know, it is 

the very first -) responsibility of the law enforcement agencies to 

make maximal use of the possibilities of law (Dravo) for the realization of 

party directives Custanovok)." "Now," he added, as a result of the 27th 

Congress and November 20 Central Committee decree, "it is all the more 

obvious that the work for reinforcing socialist legality and the defense of law 

and order has to be evaluated horn a political perspective."la As Fedotov 

pointed out, however, the burden of realizing the party's "directives" and 

ensuring compliance with its "political perspective" would fall principally on 

the institutions themselves. He underscored this point while announcing 

the agenda for the conference: with one notable exception (i.e. himself), 

Fedotov observed that only legal officials had been invited to the conference. 

The character of the discussion at the conference in Novosibirsk 

demonstrated that the role of the courts in the implementation of the decree 

was perceived as marginal. As enundated by Fedotov, few of the Party's 

"directives" directly pertained to their work. He explained that the Party's 

12.2 TsKhSD, f. 89, op. 4, d. 14,l. 1. 
123 PANO, f. 4, op. 105, d. lOS, 1.34; 1.29. The "political perspective" from which local party 
organizations were to evaluate the work of law enforcement agenaes, was not well eluadated 
in the Novennber decree. The chief innovation in the evaluation of policy success ushered in by 
Gorbachev was a very round measuring unit, the "human factor" (chelovecheskii faktor), 
which, in the discourse of local party offiads, served as a pleasant sounding but confusing 
slogan. Fedotov could do little with this new concept other than to repeat it over and over 
again, dairning that "the moral aspect" of the campaign and its political tasks should be 
decisive: 'That is," he explained, "the main object of our attention has to be the 
person / individual (chelove k)." 



principal concern was the fight against crime and other "negative 

phenomena" (alchoholism and the receit of unearned income were 

mentioned specifically), and only secondarily with the legality of its conduct. 

Improvements in both of these areas could be obtained most immediately 

through changes in the conduct of the police and procuracy, and without 

much modification in the work the courts. Indeed, Fedotov emphasized that 

"as the organizer of the ensurance of legality," it was the procuracy that had a 

"special" (osobaia) role to play in the implementation of the campaipl24 

In Novosibirsk, party organizations were more concerned with the 

politics of democratization and, more specifically, ensuring their own success 

in the elections to local soviets in the Spring of 1987, than with making 

improvements in the administration of justice. These concern were 

understandable. Elections to the local soviets were to take place on a 

competitive basis for the first time in Soviet history, and as the election 

results subsequently confirmed, popular electoral sentiment was somewhat 

seditious and anti-establishment125 At all levels the Party's preoccupation 

with elections to the soviets was so great that elections to the courts, which 

took place at the same time, were almost entirely overlooked. For example, 

the title of the October 2, 1986 decree of the Politburo on preparations for the 

upcoming elections (both soviet and judicial) in fad  failed to mention the 

courts. Questions of judicial selection were referred to in the discursive 

124 A focus on the procuracy was characteristic of the implentation of the campaign in other 
regions as well. The fifteen page report of Tsyganenko, an instructor in the OAO of the Central 
Committee who journeyed to Karelia in August, 1987 to check on the implementation of the 
deaee, devoted only one short paragraph to the work of the courts. The report can be found in 
the files of the Administration for the Organization of the Work of Courts of the RSFSR 
Minishy of Justice. 

See the reports of electoral returns and the compilations of voter commentary and 
"mandates" bakazy) p e ~ e d  onto the bdok PANO, f. 4, op. 105, d. 49, U. 128-130; and 
TsKhSD, f. 89, op. 12, d. 5,11.11-20. 



section of the decree only in passing.126 The Novosibirsk obkom's resolution 

on preparations for judicial elections was similarly overwhelmed by a 

discussion of difficulties in orchestrating deputy elections and included only 

one laconic sentence on judges: "It is recommended that we stick to the 

existing statistical profile of the corps."l~ In Tuva, the party organization of 

the Autonomous Republic apparently was so preoccupied by elections to the 

soviets that the republic's Minister of Justice, desperately attempting to 

assemble enough candidates to stand for judicial elections, was unable to 

obtain the assistance of its first secretary. His efforts to recruit investigators 

from the police and procuracy had been rebuffed by their superiors, and in 

frustration, he submitted a despondent and bitter letter to the first secretary: 

"My attempts over the last two months to obtain a personal audience with 

you," he wrote, "and inform you about the serious difficulties of creating an 

adequate pool of cadres for judicial vacancies have failed. Understanding that 

most of the time has already been lost, I nevertheless must inform you at 

least in writing that we approach the elections to the courts unprepared."l28 

Apart from convening the conference, the Novosibirsk oblast party 

organization did Little on its own to effect the implementation of the decree 

by the courts.l~ The obkom's Department of Administrative Organs directed 

the Department of Justice and Regional Court to submit "plans of action" for 

implementing the decree, but these were not discussed at any of the 

126 TsKhSD, f. 89, op. 7, d. 10,lI. 1-10. 
127 PANO, .4, op. 105, d. 28, U. 1416,2831. 
128 Letter from Iu. P. Slobodnikov to G. Ch. Shkin, dated April 6,1987; files of the 
Administration for the Organization of the Work of Courts, RSFSR Ministry of Justice. 
129 My analysis of the response to the decree of local party organizations in Novosibirsk is 
Lmited to the year 1987. I was not dowed to examine documents on party supe~sion of the 
courts in the Novosibirsk Party Archive for any year after 1987. 



Department's sessions for 1987.130 Few district party organizations attached 

much importance to the decree, either. According to the obkom OAO's own 

reports, the diuwsion and implementation of the deaee in most of the 

region's districts was "exceedingly formal."l3l The guidance of the regional 

party organization thus consisted primarily of enunciating the organizational 

ideology of the campaign, which was resolute, but not rigid. "We can say 

with confidence," Fedotov explained, that every unsolved crime, every case 

that is poorly investigated and tried is the result of the negligence of 

individual cadres." The parameters of what constituted failings were cast 

loosely: the agencies of law enforcement were told "not to allow certain 

violations to bloom (pererastat') into dangerous illegal actions." It was left to 

the law enforcement agencies themselves to draw the specific boundaries and 

appropriate "organizational conclusionsn from this political guidance. 

The main consequences for the courts of the Party's implementation of 

the November 20 decree were indirect. Because the Party ceded to the 

Procuracy the primary role in overseeing the implementation of the 

campaign for legality and it placed particular emphasis on the goal of 

achieving a reduction in the volume of illegality in the conduct of the organs 

of criminal investigation, it was the front line officials in the struggle against 

aime who came under greater scrutiny in the wake of the deaee. Both the 

Procuracy and MVD disciplined and fired considerable numbers of their 

employees in 1987 for wrongful arrests and prosecutions, as well as other 

PANO, f. 4, op. 108, d. 169, L1.1-7. 
PANO, f. 4, op. 108, d. 169,l. 169. It was not only in Novosibirsk that the decree was 

implemented formally. According to Tsyganenko's report on h l i a ,  ated above, footnote 124, 
local party organizations there, too, had displayed a "narrow understanding" of the decree. 



forms of procedural and professional miscondud3* There are some 

indications that the pressure on the police not to make such mistakes became 

so intense after the publication of the November 20 decree that investigators 

in the MVD failed to detain criminal suspects prior to trial even when it was 

required by law. According to the report of an instructor in the Department of 

Administrative Organs of the Central Committee, police investigators in 

Karelia had a "false conception" of the meaning of the decree: they were so 

fearful of the repercussions of making illegal arrests and preventative 

detentions that many serious criminals remained at liberty and unsupervised 

before trial13 The negligence of the police placed greater pressure on judges 

to apply coerave measures against defendents at trial on their own.134 

The Role of the Ministry of Justice 

The failure of the Party to commit itself to a more immediate and 

substantial reform of the judiciary, or to make anything more than a token 

and inspecific reference in the decree to "improvements in the material 

situation of judges" put the Ministry of Justice in a bind: it was expected to 

bring about greater productivity, and legality, in the work of the courts 

In 1986 in Novosibirsk, 4 percent of the workers of the organs of internal affairs were firedf 
and 12 percent dhiplined for professional misconduct. PANO, f* 4, op. 105, d. 105,l. 22,l. 63; 
op. 108, d. 169,l. 40. According to another report, between 1986 and 1987 in the USSR as a 
whole, more than 2,000 officials of the police were convicted for aiminal offenses See Iu. 
Stetsovskii ed., ktina i tollco istinq (Moscow, 1990) 273. 

Tsyganenko's report, ated above, daimed that this stemmed Erom an "unjustifiedly overly 
cautious (neobosnovannoe slishkom ostorozhnoe) approach to using detention (sodenh&ie m d  
strazhe) as a means of assuring the appearance of the accused in court" on the part of "certb 
procurators." See also the discusion of the January 1,1987 Deaee of the USSR Procurator 
Generat on measures to avoid wrongful attests and detentions in A. K. Rustamov, "Obesbechenie 
zakonnosti pri proizvodstve predvaritel'nogo assledovaniia," kandidat dissertation, Moscow 
State University, 1992. 
134 In regions such as Karelia, the number of "arrests" made by judges at prehinary hearings 
ruse markedly in 1987. It is impossible to determine how widespread this development was 
since neither the Ministry of Justice nor Supreme Court keep statisti- on this question 



without any additional resources.135 As it was, the Ministry already had few 

positive incentives for the encouragement of judicial performance and no 

real means of punishing poor work. Firing insubordinate judges was not an 

option since the available pool of replacements was so shallow. Indeed, the 

Ministry itself had made this dear already in March 1986, a pre-election year, 

by again threatening to penalize regional departments of justice for any pre- 

te rn  release of judgesJN Without the power or resources to draw strid 

"organizational conclusions," the Departments had to resort to cajoling, 

harranging, or alternatively, pleading with judges to change their behavior. 

As we shall see, these efforts and the additional pressure to influence judicial 

conduct somehow introduced considerable strain in the relations between the 

judiciary and the Ministry, particularly at the local level. 

At the republican level, the Ministry seemed incapable of improving or 

otherwise shaping the work of courts through "organizational guidance." 

The Ministry's chief organizational subdivision, the Administration of 

Judiaal Organs, did not respond coherently to the November 20 decree or to 

any of the Party's statements about improving socialist legality. An internal 

review of the Administration's performance in May 1987 revealed that most 

of the its workers (konsul'tantv) were "poorly informed" about the state of 

affairs in the territories they were ostensibly supervising.l37 The supervision 

The November 20 decree did not substantially accelerate the preparation of proposals fix 
taising the level of activity" of the fudidaxy. Atready in March, 1986 the RSFSR Ministry of 
Justice had begun work ot.1 the preparation of proposals f a t  improving legislation regulating 
trialsm as well as a stiangely titled draft law 'On Soviet Justice." One year later, however, 
both documents remained at the bottom of the list of draft legislation the Mtnfstry was 
preparing for the upcoming t 987-1 990 session of the Supreme Soviet. See the minutes to the 
meetings of the Collegium, March 13,1986, and March 31,1987. 

See the minutes to the meetings of the CoUe&iunt March 13. and Deoember 3 1986. 
'Ihe dedsion of the Collegium also chided the AdrnWstration for lolowing less about the 

state of affaim in the courts than legal scholars such as PetrukWn See the minutes to the 
meeting of the Collegium, May 14 1987. 



(kontroll of these konsultantv was highly impersonal and routine, consisting 

largely of sending out patterned letters of rebuke for the poor statistical 

performance of the courts in their territory. The Ministry found that none of 

the workers in the regional Departments of justice could name anyone in the 

republican Administration except its director. The work of the 

Administration as a whole, the review concluded, was riddled with "alarm- 

sounding, confusion, 

nervoznosti).l38 

and nervousness" (avral'nos ti. nerazberikhi, 

At the local 1e1 {el, the goal of making improvements in justice took a 

back seat to the campaign for "democratization" In 1986 and 1987, regional 

Departments of Justice spent much of their energies investigating citizen 

complaints about the conduct of judges and trying to get judges to deliver 

reports (otchety) to their electorate and local executive committees. These 

efforts were portrayed as part of the policy of furthering the "accountability" 

(podkontrol'nost~ of courts to the people and their "responsibility 

(otvetstvennost') before workers.Iq39 Departments led the way by launching 

a record number of disciplinary proceedings against judges. In 1986 and 1987, 

the number of judges disciplined in the USSR as a whole was double that in 

the 1979-1981 period.*a Efforts to "democratize" the courts in such a manner 

did not endear Departments to the judges. They also jeopardized the goal of 

improving justice. The republican Ministry was forced to order local 

Departments to stop convening "superfluous meetings" and "overburdening 

138 ibid. 
139 See the minutes to the meeting of the Collegium, March 13,1986. 

Whereas between 1979-1981 the average number of judges disciplined in the USSR as a 
whde ranged between 370-380, the number in 1986 was 863. In 1987 and 1988 this number 
dedined slightly, to 776 and 742. See the minutes to the meeting of the Collegium of the USSR 
Ministry of Justice, Feb- 23,1989, and the minutes to the meeting of the Collegium of the 
RSFSR Ministry of Justice, May 28,1989. 



courts with a l l  manner of assignments and reports." These not only 

"distracted judges horn their main tasks" but "curtailed their initiative and 

independence."l41 

There were of course strong reasons for Departments to focus on the 

"democratization" of courts and not the administration of justice in 1987. 

This was an election year for the judiciary and, as the Ministry later 

acknowledged, the elections took place "under considerable strain" & 

bol'shim na~riazheniem).l* Between 1982 and 1987, there had been an 

unusually high rate turnover in the judicial corps - approximately 33 

percent-l* The total number of judges also had grown significantly. The 

central government in these years financed a 17 percent inaease in the size of 

the judiciary. In addition, between 19& and the end of 1986, in order to cope 

with burgeoning case loads, the RSFSR Ministry of Justice on its own accord 

created 365 new judicial "units" by cutting the size of its technical staff and 

using these monies to fund new judicial posts.144 Thus, whereas in 1982, 

6,151 judges were elected in the RSFSR, 7,596 judges were scheduled to be 

elected in June, 1987. Almost 2,000 of these would be elected for the first 

time.145 

141 See the minutes to the meetings of the Collegium, August 19 and September 17,1986. 
142 See the minutes to the Meeting of the Collegium, July 19,1988. 
143 In the 1960s and 1970% the average turnover in the judiaal corps in the USSR as a whole for 
a five year period ranged between 23 and 25 percent. Between 1976 and 1982 the tumover was 
305 percent See TsGAOR, f. W92, op. 8, d. 1853, ll. 103-05. According to the MinistqrI the main 
reason for both the turnover was judges' "desire not to work in the courts." See X o m u  vershit' 

ravowtdieT Sovetskaia iustitsiig no. 7,1990, p. 2 
P$ See the report of Gorodetskii, Director of the Department of Finances and Planning, in the 
minutes to the meeting of the CoUegiurn of the RSFSR Ministry of JusticeI December 23,1986. 
18 Report discussed at meeting of the CoUegium of the RSFR Minishy of Justice, July 21,1987. 



There was much organizational preparation in advance of the 

elections. For almost two years the Ministry had conducted check-ups on the 

readiness of the rezerv lists in the locales. Most of the regional Departments 

of Justice had signed contracts with local universities in order to be 

guaranteed new cadres for the courts.*% But as the date of elections 

approached, the "situation grew complicated," the Ministry observed. In the 

course of the electoral campaign in the spring, an extra 220 judges declined to 

stand for reelection.147 The sudden increase in the number of judges who 

had to be found and then elected exceeded the ability of the Ministry and its 

Departments to uncover able and willing replacements. Departments 

scrambled to staff the courts. In a number of districts in the city of Moscow 

and in the Kirov region in 1987, elections to the courts were not held - 
apparently because of the "unsuitability" (ne~rigodnost') of the candidates 

advanced by local Departments of Justice.'* In other regions, where 

elections were successfully held, the calibre of the new recruits was suspect. 

According to the Deputy Director of the Omsk Regional Department of 

Justice, "we took anyone we coUld.''49 

Election results confirm that local departments had difficulty staffing 

the courts with the kind of cadres desired by the Ministry. What the Minishy 

referred to as two "undesirable trends" (nezhelatel'nve tendentsii) - the 

saturation of the corps with young and female jurists (omolozhenie, 

146 Minutes to the meeting of the Collegium of the USSR Ministry of Justice, January 15,1988. 
147 See the minutes to the meeting of the Collegium, April 22,1987. 
ld8 Minutes of the meeting of the Collegium of the RSFSR Ministry of Justice, July 21,1987. 
Among t he  the Department of Justice of the City of Moscow unsuccessfully tried to have 
elected was a former poke investigator who had been fired for a series of wrongful arrests and 
his role in a particularly eggregious miscarriage of justice. 
149 Inte~ew,  August 3,1992. 17 of the 29 judges in Omsk who asked to not be re-recommended 
in 1987 did so because of what they d e d  a "pitiful" (mizernaia) salary and the prospects of 
more gainful employment outside the courts. 



feminizatsiia) - were in fact huthered by the elections-150 As Tables 4.3 to 4.5 

below show, there was a marked rise in the proportion of young and female 

judges in the corps, as well as a sharp decline in the number of judges who 

were members of the CPSU. The fact that there was considerable variation in 

these categories in some areas (such as Novosibirsk and Leningrad) suggests 

that the Ministry did not hold local departments to strict standards. Its 

concerns were more pragmatic; the main thing was to put people in the 

people's courts.l51 

Table 4.3 Profile of Judicial Corps RSFSR, 1982-1987 

Source: RSFSR Ministry of Justice, July 21,1987 
* Indudes "candidaten members of Party, but not members of komsomol 

year 

1982 

1987 

Table 4.4 Profile of Judicial Corps, Novosibirsk Region, 1982-1987 

total # 

judges 

6,151 

7,598 

Source: Novosibirsk Regional Department of Justice 
Includes "candidate" members of Party, but not members of kornsomol 

year 

1982 
r 

150 The Minrstry of Justice embarked on a program of recruiting young jurists in the early 1980s, 
but it had not expected and did not countenance the inclusion of such overwhelming numbers. 
151 The Central Committee removed one obstade to staffing the courts by informing subordinate 
party organizations that the "cec~mmendation" to Limit judges to two or three five-year terms 
was of an "informal naturew (jp4asnvi kharakter). TsKhSD, f. 89, op. 4, d. 1,1.4. 

#/ % elected 

first time 

1,430 / 232 

1,999 / 26.3 

1 1987 1 158 1 n/a 1 85.4 1 145 1 67.1 1 60.8 1 

total # 

judges 

127 

% 

CPSU' 

90.9 

822 

#/% elected 

first time 

n/ a 

% 

non-party 

5.3 

120 

% 

CPSU* 

88.9 

% 

female 

40.4 

50.3 

% 

under 40 

55.9 
I 

65.1 

% 

under 40 
1 

37.3 

% I % 
non-party 

11.1 

female 

51.2 



Table 4.5. Profile of the Judicial Corps, Leningrad City, 1982-1987 

Souroe: Leningrad City Department of Justice 
* Indudes "candidate" members d Party, but not members of komsom01 

The influx of a large number of young and inexperienced judges 

created additional problems for the Ministry in executing the campaign to 

improve the quality of justice. These new judges would require more 

intensive training, instruction, and supewisionls2 The Ministry's strategy 

was to make judges' own superiors responsible for their performance. It 

focussed first on the chairman of the people's court. In 1986, local 

departments were urged to give bonuses to chairmen only if the court they 

supervised as a whole performed well - that is, had high rates of "stability" of 

sentences and detisions.153 The Ministry also contemplated amending the 

Statute on the Discipline of Judges so that chairmen of people's courts could 

be held responsible for the actions of their "wards" (podo~echniki), induding 

such behavior as failing to ensure the execution of a judicial deasion, the 

year 

1982 

1987 

152 According to one report, 31 percent of those elected had no prior judiaal experience. See 
Jstina i tol'ko istin4 (Moscow, 1990), 169. 
153 The regime's new thinking about economic policy, and emphasis on financial accountability 
(khozrashchet) supplied a further rationale for these directives. The Minishy portrayed 
itself as trying to get the local departments of justice to use the bonus h d  "more rationally" - 
that is, to confer bonuses upon d y  those judges who had no dedsions reversed on appeal. This 
policy an afoul of a local preference for divying up the funds among all judges equally. 

total # 

judges 

152 

197 

# / qr6 elected 

first time 

40 / 26.3 

57 / 28.9 

% 

non-party 

0.0 

11.2 

% 

CPSV 

100.0 

88.8 

% 

female 

52.6 

64.0 

% 

under 40 

n/a 

n/ a 



"low culture of adjudication," and gross personal misconduct such as public 

drunkenness. In its view, the "Chairman factor" had been insufficiently 

exp1oited.l~ A second tactic was to place greater responsibility for the quality 

of judging in the regional courts. In January and again in March, 1987, the 

RSFSR Ministry ordered local departments to "raise the responsibility" of the 

chairmen of cassation divisions within the regional courts for the 

"observance of procedural discipline" on the part of their subordinates.1~ 

How this order was implemented is explored in the next section. 

The Role of the Superior Courts 

The November 20 Central Committee decree gave the judiciary a very 

general but important assignment - "eliminate bias, tendentiousness, red- 

tape, officiousness (chershost') and indifference to the fate of people in the 

administration of justice." The Central Committee did not, however, 

provide courts with new resources for the €ulfillment of such a task Basic 

r e f o m  of the judiciary -- the rebuilding of the judicial infrastructure and 

even the amelioration of judges' material-technical woes - were all relegated 

to the "near future." Indeed, the decree dearly implied that there were 

hidden reserves for the achievement of such an objective, namely by "raising 

the responsibility of cadres." Improvements in the work of courts, in other 

words, would have to be obtained with existing means and within the present 

legal and institutional framework. 

154 See the minutes to the meeting of the Collegium of the RSFSR Ministry of Justice on 
February 5, March 26,1986, and the minutes of meeting of Collegium of USSR Ministry of 
Justice, December 26,1986. 
155 See the minutes to the meetings of the Collegium January 26 and March 31,1987. 



Since at least 1984, as Chairman of the USSR Supreme Court, Terebilov 

had pursued his own strategy for achieving improvements in the quality of 

the administration of justice. Using the appellate powers of the Court, its 

narrow but highly visible authority as a court of first instance, and, its unique 

right to issue "guiding explanations" on matters of law, the Supreme Court 

encouraged lower courts to apply non-custodial punishments toward 

criminals wherever possible, ensure the meaningful participation of defense 

counsel in all criminal trials, adhere more strictly to the rules of evidence, 

and, more generally, assume a critical stance toward the materials supporting 

the prosecution's bill of indictment The November 20,1986 decree of the CC 

led to the redoubling of these efforts. In 1987, there was a marked rise in the 

work of appellate courts at all levels in the USSR, and especially by the 

Supreme Court. But while these efforts appear to have had a distinctively 

positive impact on the administration of justice, the consequences for the 

independence of judges were not so benign. 

Between 1984 and 1987 the USSR Supreme Court tried to increase its 

influence over the administration of criminal justice in the lower courts in 

many ways. According to Filatov, the head of the Court's criminal division 

(kolleeiia), the Court strived "to achieve a more effective influence on the 

correct and uniform application of the laws by courts in the administration of 

justice in a l l  of its activities." The Court issued more, and more lengthy, 

guiding explanations in this period and, exercising its appellate powers, it 

reviewed and overturned many more decisions than it had in preceding 

years.156 But it was in its capacity as a trial court that the Court's efforts to 

1% Terebilov revealed in his "report" (ptcheD to the USSR Supreme Soviet in May, 1988, that 
the amount of the Court's work in supervision during the first years of perestroika was 
"sigxuficantly greater" (znachitel'no bol'she) than in previous periods Jzvestiia, May 28, 



shape the behavior of lower courts was most noticeable. Between 1984 and 

1987, as a court of first instance, the USSR Supreme Court tried three times as 

many cases than it had between 1978 and 1983.19 A trial by the Court in first 

instance, according to Terebilov, was in every case supposed to serve as a 

"school" of justice for all lower court judges.158 

The infIuence of the Court in both its appellate and trial capacities, 

however, was indirect and somewhat limited. Its jurisdiction as an appellate 

court was restrided to cases already considered by the Supreme Courts of 

union republics, and decisions of the USSR Supreme Court Plenum or 

Criminal Division in individual cases lacked the power of precedent. The 

lessons taught in the "school" of Supreme Court justice were thus somewhat 

idiosyncratic Even the Court's guiding explanations, which in theory were 

?bindingw upon lower courts, had the status of administrative regulations 

and thus lacked direct force.159 In order for its decisions and guidance to have 

an impact, the cooperation of the law's principal administrators at lower 

levels was required. This dependence was readily acknowledged at the last 

plenum of the USSR Supreme Court before Terebilov's appointment: The  

further improvement of the administration of justice will depend on the 

level of the organization of the work of the criminal divisions of the courts of 

1988. Because some of this work consisted of the posthumous review of convictions in political 
trials in the 1930s and 1 W ,  however, it is impossible to make a precise measure of the inaease 
in the amount of the supervisory work of the Court during this period. Even after the 
publication in 1991 of more detailed statistical information on the work of the USSR Supreme 
Court, it is still impossible to assemble a precise portrait of its work in supervision. 
157 See the supporting materials for decree no. 7 of the USSR Supreme Court from June 18,1987. 
For a truncated report of the work of the aiminal division, see Biulleten' Verkhovnwo - Suda 
SSSR, no. 6,1987. 
158 Biulleten' Verkhovnoeo Suda SSSR no. 3.1985.11. 
Is9 For an overview of the appellate powers of the USSR Supreme Court, see Peter Solomon, 
'The USSR Supreme Court History, Rule, and Future Prospects," herican lournal of 
Comparative lay, 38,1(1990)), 127-142 



union republia."l60 The role and influence of the USSR Supreme Court in 

shaping judicial behavior was thus primarily that of an educator and policy- 

orchestrator, not an executor. 

The cooperation of the Supreme Courts of union republics was 

evidently obtained without much difficulty. The RSFSR Supreme Court 

followed faithfully the instructions of its superior and exercised its appellate 

powers in cassation and supervision much more frequently in this period, 

especially after 1986. According to data from the RSFSR Ministry of Justice, 

the rate at which the RSFSR Supreme Court overturned and changed 

decisions of regional level courts in cassation more than trebled between 1985 

and 1987.161 The increase in the amount of its work in supervision was also 

striking. The Presidium of the RSFSR Supreme Court tried two times as 

many cases in supervision in 1987 as it did in 1986. Although there was a 

significant rise in the number of appeals and protests made in supervision in 

1987, it appears that most of the increase in the work of the Presidium in this 

year was due to its more aggressive investigation of trial court decisions for 

reversible error. The court more frequently summoned (istreboval) and 

studied the records of the case from the court of first instance before 

dismissing appeals or rejecting protests, and more of these summons led to a 

protest in supervision being lodged by the court Whereas in 1986, only one 

of every 21 appeals or protests brought to the court ended up being accepted 

for review in supervision, in 1987 the rate was one in ten.162 

I6O See "Sovershentsvovat' nadzor sa sudebnoi deiatel'nostiu," Biulleten' Verkhovnoeo Sudq 
no. 1,1984,23-24. 

the report of the Department of Statistics in the minutes of the meeting of the RSFSR 
Ministry of Justice, March 27,1990. 
162 Vlasov, op. cif 302, claims that there was a 7l percent increase in the number of appeals in 
which the case records were summoned by the court before a decision to reject or support the 



While most of the cases the RSFSR Supreme Court considered in 

supervision concerned decisions of the people's courts, its role in shaping 

their behavior was secondary to that of the regional courts. Regional courts 

were the primary forum for both the cassation and supervisory review of 

people's courts' decisions, and as the direct procedural superiors of people's 

courts, regional courts had a greater and more immediate influence on their 

decisions. However, as chapter two showed, there were many incentives for 

judges in regional courts to indulge the mistakes made by their colleagues in 

the people's courts, and indeed regional courts were not always vigilant in 

their review of people's courts deasions.163 Although the Supreme Court 

had consistently encouraged regional courts to play a more "active" 

(deistvennaia) role in shaping the decisions of people's courts judges, 

significantly expanded the powers of cassation courts to adjust their sentences 

in 1983, and extended the grounds on which they could be reversed in 

supervision in 1985, it was not until 1986 and 1987 that regional courts fully 

complied with the aggressive appellate policies of the Supreme Court.164 

appeal was made. See also the Court's own account of its work in supenision, in Biulleten' 
Verkhovnwo Suda RSFSR, no, 7,1989,5. 
163 One t&d of all mistakes made by the people's courts were cocrecfed not in cassation, but in 
supervision (either by the Presidium of the Regional Court, or the RSFSR or USSR Supreme 
Courts), and 2 out of 5 vacations made in supervision were of decisions already reviewed, and 
upheld, in ckpsation; see Biulleten' Verkhovnoeo Suda SSSR no. 6,1984,2527. See also no. 3, 
1984,45; no. 3,1986,7. 
164 In December 1983, the USSR Supreme Court reissued its 1971 guiding expli~nations "on the 
practice of reviewing criminal cases in assation" with the addition of a provision which, in its 
own words, "significantly expanded the rights @ravomochiia) of casation courts to reduce 
sentencesn It is noteworthy that the USSR Supreme Court in that year seconded horn the 
USSR Pfocutacy R. G. Tikhomirnov, the Director of its Department for the Supervision of 
Criminal Cases in the Courts, in order to further its efforts in this area. See Biulleten' 
Verkhovmo Suda SSSR, no 1,1984, 49, for the decrw and no. 6,1984,2431, for its own review 
of recent court practice and commentaxy. In April 1985, the USSR Supreme Court issued a d e a ~ e  
reminding courts that they were obliged to summon the case records in supervisory appeals 
when doubt about the legality of the trial court's decision ar-, irrespective of the source from 
which it was raised. It added that "supplementary materials" submitted along with an 



Table 4.6 presents data on the rates at which decisions @ri 

issued by people's courts that were reversed (otmene ) and adjusted 

(izmeneny) in cassation (that is, by a panel of three judges in a regional court) 

more than doubled between 1983 and 1987. The greatest increase, it will be 

noticed, occurred after the CC decree of November 20,1986. 

Table 4.6 Rate of Reversal and Adjustment of People's Courts Decisions in 
Cassation, RSFSR, 1983-1987 

Source: Department of Statistics, RSFSR Supreme Court 

year 
I 

1983 

1985 

1986 

1987 

The amount of the increase in the appellate vigilance of regional courts in 

this period appears even more profound if we take into consideration the 

large number of people's courts' decisions that were reversed or adjusted as a 

result of appeals and protests made in supervision. As Table 4.7 (next page) 

shows, the number of decisions of people's courts that were overturned in 

supervision in the same period grew by more than 150 percent.16 

appeal or protest could form the evidentiay basis for a reversal if their "reliability" 
(dostovemost') was not in question. See@iulleten' Verkhovnoeo Suda SSSR. no. 3,1985,1&23. 
165 It is impossible to calculate the inuease in the rate of such reversals because we lack data 
on the total number of supervisory appeals and protests lodged. 

% 

reversed 

3.0 

3.5 

44 

7.8 

% 

adjusted 

2.6 

25 

28 

5.5 

% 

unmodified 
! 

94.3 

94.1 

928 
I 

86.7 



Table 4.7 Reversals and Adjustments of People's Courts Decisions 
in Supervision, RSFSR, 1983 - 1987. 

So-: Department of Statistics, RSFSR Supreme Court 

year 

1983 

1985 

1986 . 
1987 

The purposes behind the more frequent reversal and adjustment of 

trial court judgements and sentences become dear when we examine the 

changing prome of appellate court reversals.lw As Table 4.8 (next page) 

shows, there was a marked rise in both the proportion of decisions which 

were reversed and sent back for supplementary investigation and of those 

which led to the termination of criminal proceedings.167 A reversal on either 

of these two grounds indicated that, in the view of the appellate court, the 

hid court had not been sufficiently critical of the materials supporting the bill 

of indictment In the case of the termination of aiminal proceedings, the 

purported oversight or inexactingness of the trial court was sufficiently grave 

to merit the designation "wrongful conviction" (nezakonnoe osuzhdenie), 

and entailed, at least in a narrow legal sense, the "rehabilitation" of the 

defendent. 

As will be recalled from chapter two, in reversing a decision in cassation or supervision, an 
appellate court had a number of options - it could send the case back for either a new trial or 
supplemenhy investigation by the police, or it mild terminate criminal proceedings 
altogether. In adjusting a decision, an appellate murt in asation or supervision proceedings 
could either change the trial court's qualif~cation of the crime and reduce the sentence, change 
the quali.fi&ion and leave the sentence intact, or it could simply reduce the sentence. 
16' Correspondingly, there was a dedine in the proportion of cases returned for retrial. 

# reversed 

4462 

4519 

5537 

6461 

# adjusted 

2795 

2521 

2861 

4433 



Table 48 Reversals for Supplementary Investigation and Termination of 
Criminal Proceedings by Regional Level Courts, RSFSR, 1983-1987. 

I % (of total vacated) retumed for I % resulting in the termination 

I supplementary investigation: I of criminal proceedings: 

vear 1 In Cassation / In Supervision 1 In b a t i o n  / In Supervision 

1987 40.6 / 41.4 3.9 / 8.7 

Source: Department of Statistics, RSFSR Supreme ~ o u r t l ~ ~  

It is important to note atso a change in the character of those reversals 

of judgement which led to an immediate retrial of the case. There were a 

number of reasons why an appellate court in the USSR might require a 

retrial, one of the most onerous ones from the perspective of the principle of 

double jeapordy being an alleged "incommensurateness of the sentence 

issued by the court with the gravity (tiazhestt) of the crime and the character 

of the defendent."l69 In a l l  cases, the ttincommensurateness" in question 

consisted of what Soviet courts deemed "excessive leniency," which was 

rendered in the statistical tabulations of the RSFSR court as otmena vvidu 

rniaakosti.17o As column 1 of table 4.9 below shows, there was a steady and 

in 1987,622 percent of all reversals of oblaa court judgements made by the RSFSR Supreme 
Court in camtion resulted in supplementary investigations by the police or pc~curacy, and 29.1 
percent resulted in a new trial. This means that approximately 8 percent of reversals made in 
cassation by the Court resulted in the termination of aiminal proceedings. See Biulleten' 
Verkhovnwo Suda RSFSR, no. 9,1988. 
169 See article 342 of the Code of Criminal P d u r e  of the RSFSR 
170 See also Iu. A. Ivanov, "Ugolom~pravovye amovaniio otmeny prigovora za miagkostiu 
nakazaniia," JCommentarii sudebnoi ~raktiki za 1979 pod - (MOSOOW, 1980), 126, who reports that 



somewhat dramatic dedine in the number of vacations of judgements in 

cassation and supervision on such grounds. Column 2 of the same table 

shows that there was a significant increase in the number of adjustments 

made by higher courts which consisted solely of a reduction in the sentence. 

Both columns reveal that appellate courts vigorously encouraged trial courts 

to apply more lenient sentences. 

Table 4.9 Reversals and Adjustments for Leniency and Severity, 
RSFSR, 1983-1987 

I I % of all vacations of judgement % of al l  adjustments involving I 
I I due to excessive leniency: I reduction of sentence only: I 
I year I In Cassation / In Supervision I In Cassation / In Supervision I 

source: Department of Statistics, RSFSR Supreme Court 

In the aggregate, the work of appellate courts at a l I  levels and the 

messages they sent to trial court judges appear consistent and unambiguous: 

Courts were to assume a more critical posture towards evidence supporting 

the indictment and apply more lenient and non-custodial sentences 

wherever possible. The data on trial court decision-making foot this period 

suggest that these messages were understood dearly and that, with some 

initial hesitation, began to be adopted by lower courts. For example, as Table 

in 1973, reversals for leniency were three times less common than reversals for "excessive 
harshnessu (jzlishniaa surovost'). 



4.10 below shows, the rate at which trial courts issued acquittals more than 

doubled between 1983 and 1987, as did the rate at which they terminated 

criminal proceedings before committing the accused to trial. Together, these 

rates comprised the Ministry of Justice's measure of the "quality" of the work 

of the organs of criminal inquiry and police investigation and its cumulative 

index for the level of courts' "exactitude" (trebovatel'nost'). 

Table 4.10 Acquittals and Terminations in the People's Courts, 
RSFSR, 19831987. 

I t / % I t / % acquittd. in cases I it / % I # /  % t e m t d .  in cases 

Source: Deparbnent of Statistics (Generalization), Russian Supreme courtln 

year 
I 

1983 

Trial courts were also markedly more lenient in the application of criminai 

punishments during this period. As Table 4.11 (next page) shows, the rate at 

which trial courts issued custodial sentences declined dramatically between 

1983 and 1987. In these same years, the rate at which alternative punishments 

were given rose steadily. 

In Rate of Acquittal is calculated as a percent of total number of persons convicted + acquitted 
+ terminated + deemed unfit to stand trial (nevmeniaemve). 

acquitted 

1419 / .I7 

w / pretrial investig. 

593 / .07 

terminated 

23,256 / 2.8 

w / pretrial investig. 

138 / -01 



Table 4.11 Sentencing Practices of the People's Courts, RSFSR, 1983-1987 

Source: Department of Statistics, RSFSR Supreme Court 

year 
1 

1983 

1984 
I 

1985 

1986 

1987 

While these data suggest that Terebilov's efforts to improve justice 

through the concerted work of appellate courts plainly yielded a Liberalization 

in the sentencing practices of trial courts and may have prevented a 

considerable number of wrongful convictions, the consequences of this 

campaign for judges' independence were not so benign. As I showed in 

chapter 2, the "stability" (stabil'nost') of a judge's sentences afid decisions, by 

which was meant the rate at which they were left unchanged by higher courts, 

was the principal indicator of the "quality" of his or her work and thus the 

key to his or her professional reputation and career.1'2 By itself, therefore, the 

reversal of a trial court decision by an appellate court on any grounds was an 

unpleasant and unfortunate turn of events for the presiding judge in 

question. But the reversal of a judicial decision in Soviet Russia was never a 

purely procedural event Reversals of trial court judgements were often 

accompanied by various forms of what were referred to in the vernacular of 

I* See Iu. Severin, in Sovetskaia iustitsiii\, on the two methods of calculating the quality of a 
judge's wok 

% "deprived 

of freedom" 

54.8 

50.8 

47.4 

38.3 

33.9 

% given 

corrective labot 

18.5 

n/a 

21.8 

245 

26.1 

% convicted 

conditionally 

4 0  

n/ a 

4 3  

4.3 

5.4 

% given 

stayed sentences 

6.7 

n/a 

9.6 

10.0 

11.2 



Soviet public administration as "organizational conclusions" (in abbreviated 

form, wvodv). Their application grew in frequency during the campaign 

for democratization and continued after the CC decree of November 20, 1986. 

More judges were brought before judicial disciplinary boards in 1986 than in 

any previous year, the vast majority of proceedings having been initiated as a 

result of reversals of judgementl* In addition, as I illustrated in the 

previous section on the work of the Ministry of Justice, many judges were 

ushered out of the corps or not recommended for reelection for poor quality 

work and other "professional considerations" t). The 

application of administrative penalties such as these upon the reversal of 

courtroom decisions gave judges good reasons to defer to the views of higher 

court judges in the adjudication of disputes and administration of justice. 

Terebilov was one of the principal champions of "guiding" the work of 

lower courts in this way. As both Minister of Justice and Chairman of the 

USSR Supreme Court, he repeatedly ordered that disciplinary proceedings 

against judges be initiated in cases of wronghl convidions.l74 But he also 

advocated the use of more informal means to influence the behavior of lower 

court judges. Some of these were respectful of judges' autonomy and took 

the form of seminars and study sessions (zaniatiia). Others0 however, were 

rather heavy-handed. The chairman of regional courts, for example, were 

repeatedly advised by Terebilov to summon to their chambers those judges 

who made eg~egious mistakes of law for a "thorough grilling (tshchatel'nvi 

173 As if to unders~ore the policy of more intense and centralized scrutiny of trial court 
decisions, the Dimplinay Board within the RSFSR Supreme Court in 1987 tried more than 
twenty cases of disciplinary charges against people's court judges. See the report of the RSFSR 
Supreme Court on the fulfiUment of decree no. 518 of the Council of Ministers from December 24, 
1986 sent to the RSFSR Minisby of Justice on October 27,1987. 
174 See above, p. 17. 



razbor) of their er rordn Terebilov himself often criticized judges in public 

as a means of orienting the courts. In his speeches from the pulpit of the 

Plenum of the Supreme Court, for example, he expressed contempt for 

"certain judges for whom [the basics of evidentiary law] are beyond 

comprehensiontw and had these speeches published in the Gazette (Biulleten') 

of the Supreme Co~rt.176 If the Chairman of the Supreme Court could adopt 

such a supercilious tone in a public setting and malign the work of lower 

court judges in such a manner, it is Likely that the character of the private 

"conversations" between judges at lower levels of the judicial hierarchy was 

even less considerate and comradely. 

There was another more subtle way in which appellate court practice 

tended to undermine the independence of trial court judges in this period. 

Appellate courts often failed to defer to or exhibit respect for trial court's 

findings of fad. There were numerous reversals on grounds which were 

expressly unlawful as well as inappropriate for a court whose review of the 

original decision took place almost entirely on the basis of documents and 

written testimony. On several occasions, the Supreme Court of the USSR had 

to remind appellate courts that they could not make decisions "on the basis of 

evidence which was not examined or evaluated by the trial court."ln The 

Supreme Court of the RSFSR moved distinctly away from an appellate 

practice based on identifiable legal error. Between 1983 and 1987, the rate at 

which it "adjusted" (i.e. reduced) the sentences of oblast courts without 

175 See the memoranda of the Department of Generalization of the USSR Supreme Court in 
preparation for the All-Union Conferencx+Seminar of Justice Workers on the conduct of 
enerdizations (obobshcheniia) of judicial practice. 

f76 See, for example, the abbreviated version of his speech on the "tasksw of courts in light of 
the 27th Congress, Biulleten' Verkhovooeo Suda SSSR no. 3,1986,443. 
177 See, for example, Biulleten' Verkhovnoeo Suda SSSR, no. 2,1986.39. 



requahfying the charge increased by almost 400 percent.178 Its rulings in such 

cases often appeared arbitrary. In one case the Court ordered the retrial of a 

young man sentenced to one year's deprivation of liberty for having falsified 

his labor record (art 196) because the trial court, it alleged, "did not to the 

necessary degree consider" (ne v dolzhnoi mere uchel) the mitigating 

circumstances in the case - despite the fad that the trial court had cited these 

same circumstances to justdy what it considered a lenient punishment.l79 

Even without the "organizational condusions" that often accompanied 

reversals of trial court decisions, therefore, the character of appellate court 

rulings themselves in this period tended to undermine the independence of 

trial court judges. Speaking at a plenum of the RSFSR Supreme Court in 

1987, a people's court judge from Leningrad noted how "striving to avoid 

being reversed, judges sometimes "look over their shoulder" (s ogliadkoi) 

while making decisions, and chose the one most likely to hold up on appeal, 

even though it doesn't always accord with their convictions."l~ 

178 There were three ways in which an appellate court might "change" (izmeniat') the 
decision of a trial court. The first was to requalify the chge.  It did this when it deemed the 
sentence appropriate but found that the t d  co&t had maae an error in the application of 
material law. The m n d  way was to requalify the drarge AND reduce the sentence. The 
third way was simply to reduce the sentence. it did this when it b u d  no substantial e m  in 
the trial court's application of the law, but believed the sentence too severe. Data from the 
Supreme Court show it moved away from making changes because of legal error. For example, 
in 1985, approximately 15 percent of the changes made to people's courts decisions in cassation 
by regional courts were of the first kind; in 1988, less than 10. In 1985.46 percent of the changes 
were of the second kind; in 1988,376 percent. In 1985,38.7 percent of the changes were of the 
third kind; in 1988,529 percent. 
179 See the reports of its decisions in individual cases on general p ~ a p l e s  of sentendng and 
stayed sentences in particular in E. A Smolentsev, ed, Postanovleniia i ovredeleniia DO 

olo deIam V o m  o uda RSFS 198 - 988 (Moscow, 1989), 55-64, 78-83. 
9 - R  Supreme Court, 31. 



338 

Rhetoric and Realitv: The Rule of Law State and Crisis in the Courts 

In the summer of 1988, at the condusion of the 19th Party Conference, 

the CPSU adopted a resolution "on legal reform'' declaring that the policies of 

the preceding years were "only the beginning of a greater task - the formation 

of a socialist rule of law state," and prodaiming it the Party's goal to "ensure 

the unconditional independence of judges."l*l The move towards the 

realization of that goal, however, was frightfully slow. As we shall see, it was 

not until the following Summer that concrete steps were taken to achieve the 

objective of judicial independence. Moreover, the policies pursued by the 

Party in the interim, and the actions taken by its executive agenaes could not 

have been in greater contrast to its pledge. 

In December, 1987, the Central Committee decided that steps had to be 

taken to improve judicial salaries. A report supervised and presented to the 

Politburo by Chebrikov, the Head of the KGB, and Lukianov, the Central 

Committee Secretary responsible for legal affairs, revealed that the average 

salary of a district level procurator was 160 rubles a month, while that of a 

people's court judge was only 137 - both of which were considerably lower 

than that for state employees in economic sectors. For people's court judges, 

their low income and particularly the disparity between procurators' salaries 

and their own had been a source of irritation and indignation for some time. 

More importantly for the Party, however, the relatively low level of the 

salaries of legal offiaals had, as the report put it, "negative repercussions for 

the quality of the work and independence of judges and procurators and 

-- -- 

181 For the text of the resolution, see fhvd* July 5,1988. 



makes dif£icult their recruitmentw (podbor). It resolved that the incomes of 

the personnel in the law enforcement agencies should be made "identical.lq82 

The leadership of the BSU thus was well aware that the policies of 

perestroika had aeated more problems for the courts than they solved. 

Especially at a time when opportunities for gainful employment outside of 

the state sector for those with a legal education were starting to appear and 

little investment in the judicial infrastructure was planned or pledged, 

greater pressure on judges (and their various minders) to reform themselves, 

and the increase in public scrutiny of their work greatly complicated the 

efforts of the Ministry to staff the courts with a competent, not to mention 

reliable, corps of jurists. But while the length and great degree of detail of the 

report submitted to the Politburo suggested that a resolution of the problem 

was considered of some importance, it was not until the summer of 1989 that 

concrete steps were taken to improve the financial situation of judges or, 

more importantly, to shore up their independence. 

The delay in action does not seem to have been an oversight. At a 

well-publicized conference of leading legal offiaals in Moscow just four days 

after the Politburo discussed raising the salaries of law-enforcement 

employees, Lukianov made it dear that while the Party understood well the 

problems faced by the courts in the new political environment, the judiciary 

would have to fend for itself. He noted that the adoption of a law giving 

courts the power to rule on the legality of certain acts of government officials 

would "make the problem of judicial independence much more acute" 

(gorazdo ostree) - especially at a time of tldemocratization," which "by itselE 

182 TsKhSD, f. 89, op. 7, 8.12, Il. 1-8. 



has attracted and will continue to attract from the public great attention to the 

work of the courts." The public, he added, had written more than 60 

thousand critical comments, recommendations and mandates (nakazy) about 

the work of the courts during the recent elections. Many of its complaints 

were legitimate, Lukianov said; they ofien were the result of judges* "official 

negligence" (dolzhnosinaia khalatnost'), a criminal offense in itself. And the 

press, which had taken up the cudgel and adopted a "critical line" toward the 

courts, would continue to be "on the whole, supported." What was the 

"conclusion to be drawn from all of this?" Lukianov asked, rhetorically. 'The 

conclusion can only be this: the courts have to work in such a manner as not 

to fall into the line of fire" (ne ~ooadat' w d  o ~ o n '  kritiki).la 

Despite the Party's pledge to inaease judicial salaries, there was not a 

deep concern for judicial independence. Nor did it reflect much "new 

thinking" about courts. The CPSU stuck to its policy of emphasizing the 

responsibility of higher courts for the quality of the output of their 

subordinates, suggesting even that the "supervisory-control mechanism" 

needed to be used more intensely to "increase the responsibility for the fate of 

every case tried."lu The Party also reiterated its demands that courts 

restructure their work in such a way as to improve the fight against crime. In 

April 1988, the Central Committee adopted yet another decree "on the 

condition of the struggle against crime," which chastised the courts for their 

poor contribution to this cause.lE The Party's intransigence did not bode 

well for judges. If the CPSU could be cavalier about the (in)dependence of the 

183 See the report of the conference in Biulleten' Verkhovnogo Suda SSSK no. 1,1988, p. 11, and 
the Cental Committee's compilations of voter "mandates" in TsKhSD, f. 89. op. 12, d. 5,l. 19. 

ibid. Lukianov added that this would require a "radical increase" in the supervisoly work 
of higher courts. 
lILS For the lull title and text of the decree, see Biulleten' Verkhovnoyo Suda SSSR, no. 3,1988. 



judiciary and the lot of its workers, so could the courts' more immediate 

masters. 

Few steps were taken by the RSFSR Ministry of Justice and its local 

departments to improve the material conditions in which judges worked. 

The republican Ministry did order on several occasions that local departments 

"display greater sensitivity" to judgest material needs and, especially after the 

elections, assist them with fininding adequate housing. But the Departments 

failed to respond or address these problems in a meaningful way. In a survey 

conducted by the Ministry in the Spring of 1988, almost twwthirds of judges 

said they experienced no assistance horn regional departments in matters of 

housing or in improving the state of the buildings in which they worked.186 

In a number of cases, the failure of local departments to reverse the decay of 

the judicial infrastructure forced the Ministry to intervene in a clumsy and 

chaotic manner. For example, in the Altai Territory, where only half of the 

courthouses had chambers for the deliberations of the bench and more than 

60 percent were located in either "dilapidated" (vetkhie) or "condemned" 

(avariinve) buildings, the Ministry of Justice, armed with an order from the 

RSFSR Council of Ministers, directed its Department of Justice to get the 

executive committee of the Barnaul City Soviet to "turn apartments 1, 4, and 

5 through 8 in building 158 on Street of the Soviet Army and apartment 

number 220 in building 35 on Panferov Street into rooms for use by the 

Bmaul  City Court"l87 The style of Soviet judiaal administration became 

hard to distinguish from m .  tary requisitioning. 

Minutes to the meeting of the CoUegium, July 19,1988. 
181 Minutes to the meetmg of the Collegium, December 20,1988. 



There was of course very little that local departments could do on their 

own to improve the conditions of the courts, since the central government 

had cut drastically the level of planned spending on "administrative 

buildings" in this period, and it was not until November 11, 1988 that the 

C o d  of Ministers of the RSFSR resolved to remedy this problem (by 

planning to build more courthouses in the 19904995 five year plan).l88 The 

Ministry of Justice made matters worse, however, by placing on local 

departments the unrealistic and unreasonable demand that they achieve by 

the end of the present five year plan an "improvement" in the conditions of 

150 courthouses over and above the initial target figure set in April 1986. 

Departments were instructed, moreover, to use "all sources of financing" in 

order to fulfill this order. This meant that local departments were to use the 

'%onus fund" and other monies typically used to keep judges in the corps in 

order to repair buildings.189 

The depletion of the judicial coffers and the localization of the 

responsiblity for the physical maintenance of the courts had two important 

consequences for judicial dependence. First, courts fell increasingly under the 

influence of local governments, to whom now most of the petitions for 

building repairs had to be addressed. And since local executive committees 

were not obliged by their own superiors to help in these matters, any 

assistance they rendered was a gift - sometimes with strings attached. For 

example, the executive committee of the Kirov district soviet in the city of 

lB8 See the report of Department of Finances at the March 13,1986 meeting of the Collegium of 
the RSFSR Ministry of Justice. G e ~ a d i i  Cheremnykh, an instructor of the Central Committee's 
Department of Administrative Organs who became Deputy Minister of Justice of the RSFSR in 
1988, reported that the a t e  of construction of new buildings in the 1985-1988 period was one- 
fourth of what it had been between 1977-1980. See 5ud i sud'i," Izvestiia, April 12,1989, p. 3. 

Minutes of the meeting of the Collegium of the Minishy of Justice, Odober 20,1987. 



Kuibyshev, displeased by the failure of the district court to "place under 

control" a housing dispute in which it was involved, informed it in a letter 

that "dispersing housing space for the court is becoming extremely 

difficult.'qm This was not a good omen for judicial reform, for it was 

primarily the acts of this level of Soviet government which would become 

justidable under the new law providing for judicial review of administrative 

acts.191 

A second consequence of these developments for judicial dependence 

was that the authority and stature of the chairman of the people's court grew 

even greater. As the Ministry of Justice ceased to finance the courts centrally, 

and the ability of Departments to coax funds out of local governments 

declined, the role of the chairman as provider and supplier for his court 

increased proportio~lly. This development was in fad both anticipated and 

desired by the Ministry, which since at least 1986 had tried to make the 

chairman the main seat of the responsibility for the physical conditions of the 

courts.192 With this added authority, however, came also greater public 

visibility and vulnerability to the local powers that be. As one judge pointed 

out, it was hard for a reapient of charity to dedine an invitation to discuss its 

use with the benefactor.193 

- . . . - - - - - - - - 

1% See V. Abolentsev, "Aktivnee provodit' perestroiku v organakh iustitsii," Sovetskaia 
justitsiiq, no. 8, 1989, 
191 See the discussion in A. P. Ale- "Zakon SSSR o poriadke obzhalovaniia v sud 
nepavomemykh deistvii dolzhnostnykh lib," Vestnik MGU Pravq no. 4,1988, and Hiroshi 
Oda, "Judicial Review of Administration in the USSR," Public low, Spring 1989. 
192 The goal of concentrating power in the hands of a single leader w i t h  state organizations 
was part of the management philosophy d the Gorbchev regime. In the realm of the economy, 
this policy was referred to as the principle of "undivided leadership (edinonachalie). For its 

licability to the courts, see the minutes of the July 19,1988 meeting of the Collegium 
% See sovetskaia iustitsiia, no 13,1989, p. 6. 



There were two sigruficant changes in the character of the 

"organizational guidance" given to the courts by the Ministry of Justice and 

its local detachments in this period. First, both the Ministry and the 

Departments paid less attention to the more distinctly procedural aspects of 

judicial activity - such as the "quality" of court decisions. According to a 

resolution of the Collegium of the RSFSR Ministry of Justice in August, 1988, 

two "dearly discernible negative trends" in judiaal practice - namely, the 

"low stability" of trial court verdicts and the "pervasive" avoidance of 

acquittals - had "escaped the attention of the collegia of local 

departments."lw Apparently, the same was true with the sentencing practices 

of courts. The Ministry alleged that Departments had taken an "insufficiently 

responsible approach" to implementing the April 2, 1988 decree of the Central 

Committee, and that, despite the unabated rise in the incidence of hard crime, 

especially among the juvenile population, they had done iittle to ensure 

"strict individualization" in the penal practices of courts.lB While there was 

certainly some hyperbole in these resolutions of the Ministry, we shall see 

that the vigorous assumption of the responsibility for "judicial supervision" 

by appellate courts in 1988 indeed allowed Departments to take a back seat in 

these matters. 

Second, the organizational guidance of local departments grew much 

more heavy-handed and imperious. Particularly in the investigation of 

complaints made by citizens against judges for such shortcomings as 

"indifference to people" (nevnimanie k liudiam) and violating trial term 

lg4 Minutes to the meeting of the Collegium, August 30,1988. 
Minutes to the meeting of the Collegium, October 18,1988. 



limits (sroki), Departments sometimes acted in a rather dictatorial fashion196 

On several occasions, the Minishy rebuked specific departments for what was 

referred to in the jargon of the day as "a command-administrative style of 

leadership."l97 Some of this heavy-handedness was brought about by the 

incompetence of the new judges elected in 1987 and the corresponding 

frustration of departments' efforts to shape their condud For example, in 

Stavropol, where 35 veteran judges were not recommended for reelection 

because of "red-tape" in the disposition of cases, the new recruits lacked the 

requisite experience and, in the words of the Department, "temerity" 

(smelost') to use fines in order to compel the appearance of witnesses in court 

and thus also were unable to try cases within statutory l h n i t s . ~ g ~  More than 

just "educational work" was required to influence the behavior of these 

judges. But a more fundamental source of the departments' dictatorial style 

were the conflicting policies and demands of the Party. As the case of one L. 

S. Kudrin illustrates, these policies brought the courts and local departments 

of justice into direct conflict. 

The Kudrin Affair 

On July 29, 1988, the Presidium of the Supreme Soviet of the RSFSR 

passed a decree (ukaz) establishing administrative penalties (fines and short 

jail terms) for violations of the rules for organizing and convening public 

1% A study by the Department of Administrative Organs of the Central Committee which was 
discussed by the Ministry of Justice at a meeting of the Collegium on October 18, 1988, revealed 
that 80 percent of atizen complaints against judges were for delays. 
197 See, for examples, the minutes of the meetings of the Collegium on February 24, March 28, 
and May 17,1988. 
198 Report of the Department of Judiaal Organs, dated December 4,1987. Similar problems 
were discovered in Tarnbov and Moscow and discussed by the Minishy in April, 1988. See also 
the discussion of court delays at the meeting of the Collegium of the USSR Ministry of Justice, 
August 26,1988. 



meetings and demonstrations.199 The decree was issued less than one month 

after the 19th Party Conference of the BSU (June 27 - July 1) and the adoption 

of the aforementioned resolution on legal reform. The conference and its 

various resolutions were portrayed in the media, and interpreted by some 

scholars in the west, as hard evidence of a movement towards democracy and 

serious legal reform in the USSR?aO When, therefore, in the following 

months, executive committees of local soviets in all major urban centres in 

the USSR issued ordinances setting up rules and procedures for granting or, 

more often, denying permission to conduct such meetings, there was 

considerable controversy, and the judiciary was caught in the middle of it.201 

On August 30, 1988, L. S. Kudrin, a people's court judge in the Lenin 

District of the city of Sverdlovsk who had been elected for the first time the 

preceding year, was assigned to try one Shabanov on charges of violating the 

July 29 decree.2m Shabanov's lawyer requested the court obtain a copy of the 

original decision of the Sverdlovsk City Soviet which forbade the meeting - 
presumably, in order to ascertain the reasons for its decision. Kudrin granted 

this petition and postponed the hearing until such time as he could obtain a 

copy. The same day, Nikitin, the Chairman of Kudrin's court, was called by 

Kuznetsov, the director of the Department of Administrative Organs of the 

199 Vedomosti Verkhovnoeo Soveta RSFSR no. 31, August 4,1988, artide 1005. The Presidium 
of the USSR Supreme Soviet adopted a similar decree one day earlier, on July 28. 
200 See, for example, Joel Moses, ''Democratic Reform in the Gorbachev Era: Dimensions of 
Reform in the Soviet Union, 1986-1989," The Russian Review, 48,3 (1989). 
201 In May of the following year, at the First Congress of People's Deputies, Gorbachev 
claimed that only 5 to 6 percent of the applications to conduct "meetings" were refused. This 
data was supplied in to help ovemde a bid to suspend the legal force of the decree for the 
duration of &e Congress. perwi SUezd narodnvkh deputatov SSSR: stenwraficheskii 

tche t. 3 (Mascow-1989). p. 118. - 

- 

W T h e  account given here is based on two reports, one conducted by the RSFSR Minishy of 
Justice and d i d  at a meeting of its Collegium on November 1,1988, the other written by a 
konsultant of the USSR Ministry of Justice, located in the files of its Administration of General 
Courts. 



Sverdlovsk City Party Committee, and told to invite Kudrin to a meeting in 

Kuznetrov's office the following day at 2 p.m. 

When Kudrin arrived, he found Nikitin (his chairman), and two other 

local legal officials - the District Procuator, and the Chief of Police - who had 

been invited along for, as the RSFSR Ministry of Justice's report put it, "the 

coordination of actions designed to prevent meetings in the city." Kuznetsov 

explained to Kudrin, somewhat indelicately to judge by his reported language, 

that the original deasion of the City Executive Committee was "for him 

irrelevant" (emv ni k chemu), and the Procurator added that he had 

misunderstood the demands of the law. In the course of the conversation, 

which in the RSFSR Minishy's account took place "in the form of a 

discussion, in a proper manner" (v korrektnoi forme), it was suggested that 

"as a lesson to others" (v nazidanie druaim) Shabanov be given 5 days in jail. 

Kudrin did not heed this advice or the pressure of his colleagues. On 

September 1, and, according to the report of the USSR Ministry of Justice, 

"following his own legal consciousness" (rukovodstvuias' sobstvennvm 

-), Kudrin terminated the proceedings against Shabanov, 

finding an absence of the necessary elements of an offense in his actions.203 

On the same day, he passed a similar decision in respect to Drachev, ruling 

that since no one had actually spoken or presented slogans at the gathering at 

which he had been arrested, no "meeting" in the legal sense had taken place. 

203 The portrayal of Kudring actions in these terms was intentionally ironic and, it seems, 
supportive, since it contrasted poetically with the rule of Soviet justice in an earlier era 
requiring judges to "follow their ma l i s t  legal consciousness." See Saviiskii, op. at ,  1981. 



Kudrin, it must be noted, was not the only judge in his court to 

terminate proceedings in cases of this kind. Of 37 such charges brought before 

the Lenin District Court in Sverdlovsk that summer, 20 ended in the 

termination of proceedings, and ten were sent back for supplementary 

investigation. But for reasons that cannot be discerned from the documents, 

Kudrin aroused the ire of Kuznetsov, who, upon hearing of his decisions, 

immediately phoned Dmitriev, the Director of the Sverdlovsk Regional 

Department of Justice (who was until this point neither involved in nor 

apprised of the situation) and directed him to "take control of these cases" 

(razobrat'sia s materialami.. Dmitriev, in turn, phoned Nikitin, the 

Chairman, and ordered him take away from Kudrin any other cases of such 

charges and try them personally. Arriving at the court house shortly 

thereafter, Dmitriev interrupted a trial in which Kudrin was presiding, 

summoned him to another room, and conducted a "severe conversation" 

(vzyskatel'naia beseda) at a decibel level so high that fellow judges had to 

leave the courthouse. Dejected, and in protest, Kudrin quit the judiciary. He 

was released "on his own request" (po lichnoi ~ros'be), despite numerous 

efforts by the RSFSR Ministry to persuade him to remain in the corps.204 

The attempts of both Ministries of Justice to make sense of this affair 

illustrate how tenuous the principle of and concern for judicial independence 

was in this period. The first draft of the RSFSR Ministry's Order (Prikaz), 

dated October 31, placed most of the blame for the conflict squarely on Kudrin, 

whose "political immaturity" served as its "main cause." Dmitriev, whose 

It seems unlikely that Kudrin was the only Soviet judge to suffer such a fate. Kravtsov 
acknowledged later that then? had been "difficulties" in the application of the decrees on 
public meetings in other parts of the country as well. See the minutes to the meeting of the 
Collegium of the USSR Ministry of Justice, February 23,1989. 



actions were characterized as "a latent form of pressure (skrvtaia forrna 

davleniia), which undermined the prinaple of the independence of judges," 

shared a "sigruticant" but nevertheless smaller portion of the blame. The 

second and final Order which was ultimately adopted by the Ministry on 

November 11, however, exonerated Kudrin entirely, and rebuked Dmitriev 

(but not Kuznetsov) for actions which Abolentsev, the Minister, said "may be 

judged objectively as constituting interference." The USSR Ministry of 

Justice, by contrast, disagreed with this judgement, suggesting that while 

Dmitriev's actions were reprehensible and rightfully condemned, they did 

not constitute "interference" since the court had already reached its decision 

in the case. Kuznetsov, for his part, was judged guilty only of indiscretion, for 

while his actions did contradict the spirit of the principle of judicial 

independence, the circumstances surrounding the case were indeed "delicate" 

and required an "evaluation" from party organs205 

Kudrin was not the only judge to leave the corps deeply dissatisfied in 

1988. According to many reports, in the Spring of 1988, less than one year 

after the elections, a veritable exodus from the corps had begun. In 1988 

alone, 337 judges in the RSFSR (approximately 4.4 percent of the total elected 

in 1987) left the judiciary "on their own request," the majority because of a 

"desire not to work in the courts."2M The "poor material conditions" of the 

courts was the reason most often cited for the great turnover. Almost 45 

percent of the judges surveyed by the Ministry in 1988 said they did not 

believe it would be possible "at all" (voobshche) to recruit new judges and 

another 26 percent expressed "doubt" (somnenie) about such a prospect for 

205 See the Decree of the RSFSR Minister of Justice, November 11,1988. and the undated report 
of the USSR Minishy of Justice. 

See the minutes to the meeting of the RSFSR Ministry of Justice, March 28.1989. 



this reason-207 But the conduct of local departments only exacerbated the 

problem and hastened the early departure of judges from the corps. Young 

judges in particular complained about the "excessively pedantic nature" of 

the guidance supplied by Departments, as well as their persecution for what 

the RSFSR Ministry of Justice agreed were "insigruhcant" shortcomings.2*8 

In March, 1989, observing that judges did not perceive in their Departments a 

"force capable of defending them from unjustified atta*," the RSFSR 

Ministry ordered Departments once again to restructure themselves and "stop 

ordering judges around and ignoring their opinions.'Qm The "hat" of the 

Ministry, in the words of one journalist, weighed too heavily on the 

collective conscience of the judiciary.210 

The Revolution From Above in Criminal Tustice and Its Impact on 
Judicial De~endence 

The Party's preoccupation with questions of state building, its own 

political survival, and the administrative haplessness of both Ministries of 

Justice meant that the superior courts, and in particular the USSR Supreme 

Court, had greater control over the shaping of judicial policy and court 

practice. The two aspects of judicial practice to which Terebilov most 

vigorously directed his efforts and the powers of the court were the 

sentencing policies of trial courts and the degree of exactitude in judicial 

investigations. The redoubling of efforts to achieve improvements in these 

areas involved the exertion of considerable pressure on judges at lower levels 

- --- 

207 See the discussions of cadre poliaes at the meetings of the Collegium of the RSFSR 
Ministry of Justice, July 19, and August 24,1988. 

Minutes to the meeting of the Collegium, November 15,1988. 
aos Minutes to the meeting of the Collegium, March 28,1989. 
210 See V. Vlasikhin, &gumen& i faktv, no. 5,1989 (February 4-10). 



of the judicial hierarchy. Judges were admonished, cajoled and badgered by 

their superiors in order to accomplish these objectives. This pressure, and the 

changes in the behavior it brought about, also had indirect and very grave 

consequences for judges. The revolution from above led to the outbreak of 

hostilities below between judges and the police. 

We have described already in this chapter how, under the persistent 

guidance of Terebilov, the efforts of appellate courts to improve justice 

brought about considerable change in the conduct of the people's courts. 

Between 1984 and 1987 a much smaller proportion of criminals were given 

custodial sentences than in previous years. People's courts also issued many 

more judgements of acquittal, more frequently terminated criminal 

proceedings against those in whose actions the requisite elements of a crime 

were lacking, and more often sent cases back for supplementary investigation. 

These as well as other changes in judicial practice were seen as signs that 

courts had become more "exacting" (trebovatel'nvi) of the materials of the 

pretrial investigation and of the inculpatory evidence presented in support 

of the procurator's conclusion to indict.211 

Not all of the indicators of Soviet justice were positive, however. For 

example, a study conducted by the All-Union Institute of Soviet Legislation at 

the end of 1987 found that in 40 percent of all trials there had been no "pre- 

trial preparation" whatsoever (such as a review of the conclusion to indict, on 

which basis a court might send a case back for supplementary investigation 

211 A report of the RSFSR Ministry of Justice discussed at the meeting of its Collegium on 
March IS, 1988 suggested that more than 50 percent of defense counseI petitions for terminating 
aiminal pnweedings and judgements of aqcquittal were granted. According to the report, this 
rate was "significantly higher" than in previous years. 



and avoid trials of potentially innocent citizens). A report discussed at the 

RSFSR Ministry of Justice in April, 1988 daimed that more than 60 percent of 

the mistakes made by people's courts stemmed from an "uncritical 

evaluation of the evidence.912 And there were stark reminders of some of 

the worst attributes of Soviet criminal justice. In the USSR as a whole in 

1988, more than 1600 persons had convictions overturned and all  criminal 

proceedings against them terminated for "rehabilitative reasons."213 Many of 

these occurred in cases where the actions of the defendent were legally 

punishable but had brought about significant economic benefits and/ or lacked 

a mercenary motive.214 In other cases, wrongful convictions had resulted 

from an "uncritical approach" to examining the inculpatory evidence 

presented by the prosecution215 But whatever the source of these problems, 

it was dear to the Supreme Court of the USSR, as well as that of Ministries of 

Justice, that "a fundamental break from the past had not yet occurred.216 

There was still much work to be done. 

Minutes to the meeting of the Collegium, A p d  21,1988. The report emphasized that in 36 
percent of the reversals of trial court decisions, the problem was not the "complexity" 
(slozhnost') of the case0 but the "carelessness" (~1ebrezhnost3 of the judge. 
n3 See the minutes of the meeting of the Collegium of the USSR Ministry of Justice February 
23,1989. The data on wrongful convictions was aLso published in Biulleten' Verkhovnwo Suda 
SSSR, no, 2,1989,& and later, in greater detail, in Vestnik Verkhovnoao Suda SSSR, no. 3,1990. 
214 For examples of such cases, s e  Biulleten' Verkhovnoeo Suda SSSR no. 2,1988,19-21, no. 3, 
1988,1415, no. 6,1988,18-21, and no. 1,1989,21-22. See also the report "on judicial mistakes in 
1988" sent to Filatov, the head of the Criminal Division of the USSR Supreme Court, by 
Gubarev, the Head of the Administration of General Courts of the USSR Ministry of Justice, 
March 15,1989. 
a 5  For examples of such cases, see m e t e n '  Verkhovn~o Suda no. 2,1988,25-26, and 
no. 4,1989,29-31. 
n6 At a meeting of the Collegium of the USSR Minishy of Justice on February 23,1989, 
Kravtsov daimed that "perestroika had not yet arrivedw (eshche ne nastu~ila) in the courts. 
In a speech delivered to the judges of the Moscow City and Regional Courts, Abolentsev, the 
Minister of Justice, concurred, saying that the changes so far "by no means constituted a break" 
(Derelom). For the view of the Party on this question, see the discussion in Biulleten' 
Verkhovnoeo Suda SSSR, no. 1,1988. 



Terebilov recounted some of these problems in his "report" (otchet) to 

the Supreme Soviet at the end of May in 1988. A number of the deputies who 

spoke in response to his report expressed alarm at the "disorder" (neuriaditsa) 

and "arbitrariness" (proizvol) in the work of the courts at the lower levels - 
ating specifically the large number of wrongful convictions and the failure of 

judges to respond intelligibly and politely to the concerns of the public They 

suggested that the Supreme Court was "not using al l  of the possibilities" for 

improving the work of lower courts and advised it to "more actively guide 

(naDravliat') judicial practice" in the future.217 Terebilov had in fact been 

trying to do just this for the last four years. The resolution passed by the 

Supreme Soviet nevertheless judged his efforts "insufficient" 

(nedostatochno) and directed him to "improve the supervision" of the work 

of courts at all levels. 

The Dynamics of Depenalization. 

Since 1979, the USSR Supreme Court had issued numerous guiding 

explanations on sentencing policy which consistently placed a greater burden 

of justification on decisions to imprison than on those involving the 

application of non-custodial sentences. This more general guidance was 

supplemented, as I have aiready shown, by an aggressive policy of reducing 

sentences on appeal that was pursued by almost all superior courts in the 

Soviet Union The impact of this policy on the sentencing practices of courts 

in the RSFSR as a whole was quite clear. In 1987, the percentage of aIl 

criminals who received custodial sentences was almost half what it had been 

in 1973. But there was much variation among regions, as well as significant 

n7 A truncated account of Terebilov's report was published in Westiia on May 28,1988. A .. complete record of his speech and the discussion thereafter can be found in Faia sesslis 
Verkhovnoeo - Soveta SSSR (11-vi somvk stenotchet (Moscow, 1988), 315-361. 



discrepancies within individual regions, and in 1988, the overall rate of 

custodial sentences crept upwards slightly. Judges, the RSFSR Supreme Court 

believed, had been spooked by the April 2,1988 decree of the Central 

Committee "on the condition of the struggle against aime in the country and 

supplemental measures for the prevention of legal infractions." According to 

Smolentsev, its Chairman, "a number of comrades have raised the question: 

is the policy we've pursued for so many years now changing?" The answer 

given by the plenum convened to deliberate this question at the end of April 

was a resolute "no." As Smolentsev declared, "we have to find other means 

of struggle and not use deprivation of freedon And we have to adhere to 

this line firmly (tverdo).'Ql8 

As the discussion at this plenum revealed, however, it was not easy for 

regional courts to get their subordinates to toe the line. AU speakers at the 

plenum reported that numerous obstacles had had to be overcome in order to 

achieve a reduction in the rate of custodial sentencing in the first place, For 

example, Lebedev, then Chairman of the Moscow City Court, claimed that 

people's court judges were unable to distinguish between crimes which were 

premeditated versus those in which criminal intent (umysel) had been 

"suddenly aroused." A judge from the RSFSR Supreme Court claimed that 

uniformly, trial court judges failed to interpret the confession of the accused 

as a mitigating factor, which had the effect of inflating sentences. The 

Chairman of the Supreme Court of the Udmurt Autonomous Republic 

demonstrated, with the help of statistics, how pretrial confinement 

influenced the sentencing disposition of her judges in the manner that prior 

convictions do in other jurisdictions. And a people's court judge from Gorky 

Stenographic report of the plenum, p. 76. 



region suggested that his colleagues sentenced solely on the basis of the 

"character" Qichnost') of the accused, which, "to put it mildly," he claimed, 

"was often not the very best." 

While these factors were treated at the plenum as "defects" and 

"shortcomings" in judges' understanding of the laws, they in fad had much 

to do with judges' views and beliefs about punishment. Indeed, almost all 

speakers suggested that the main obstade to the initial, and future, reduction 

in the rate of custodial sentences was judges' "consdousness" (soznanie) and 

"attitudett (otnoshenie) toward deprivation of freedom219 Judges, to put it 

£rankly, opposed the new policies. The comments of Vinogradova, the 

Chairman of the Primorskii krai court, expressed this best: 

I have to say this work [to reduce sentences] has not been easy. 
Breaking established patterns of thought (stereotiv mvshleniia) and 
convincing [judges] of the need for another approach to sentencing 
huned out to be rather difficult (nevrosto). 

The people's judges responded slowly and with difficulty 
(neleeko) to the new approach in sentencing and economical use of 
judicial repression in the form of deprivation of freedom. They 
reprimanded those in cassation and supervision for interfering 
with their decisions. 

It has to be said that they were not alone in their convictions. 
Workers in other law-enforcement agencies held the same views. It 
seemed to them that they had worked in vain (v kholostuiu) if the 
accused was not deprived of freedom (a view held by a number of 
responsible officials as well). The fad that in our temtory since 1984 
custodial sentences have dropped by only 5 % (from 65.6 to 60.5) 
shows how difficult it has been to solve-this problem. We have had 
again and again to work at persuading judges that the use of non- 
custodial sentences was not just a short-term campaign, but the true 
direction of penal policy. 

n9 Smolentsev and Emelianov, then Procurator of the RSFSR, were the only ones to treat these 
attitudes as artifacts of the material conditions of Soviet society. Both believed the "weak 
material base" of the institutes where non-custodial sentences were carried out (especially the 
Educative-Labor-Prophyladoriia) made judges resort to deprivation of freedom ibid., 73,77. 



Vinogradova conduded by saying the problem in fact had not been solved, for 

there were still e number of people's judges "with considerable professional 

experience who know how to resolve complex cases, but cannot agree with 

the new approach in sentencing. Some of them simply do not heed (a 

podchiniaiutsia) these demands, others reform themselves Qerestraivaiutsia) 

with diffiCUIty.'Q20 

In order to achieve reductions in the use of custodial sentences, 

regional courts had not only to reverse and change decisions of people's 

courts at an unprecedented rate, but also use the entire arsenal of their 

influence. They conducted "analyses," "reviews" and "generalizations*' of 

judicial practice, sent out "informational letters," held "seminars," "study 

sessions" (ucheba), and "lessons" (zaniatiia), many of them "on site" (g 

wezdom). Educational work of the most repetitive kind was required to 

"break stereotypes," one judge later remarkedP1 A number nevertheless 

suspected that even this barrage of education would not be enough to curb the 

impulse to deprive criminals of their freedom. Emelianov, the Procurator of 

the RSFSR, concluded the discussion at the Supreme Court plenum in April 

with a warning to judges "not to get carried away" (ne uvlekat'sia) by their 

urges in the futureW 

PO ibid, 17; 20. A number of sociological surveys of the opinions of judges in this period 
revealed considerable opposition to greater leniency in penal policy. L S. Simkin, for example, 
in "Ugolovnaia politika i sovershenstvovanie sudebnoi deiatel'nosti," Sovetskoe ~osudarstvo i 
pravo, no. 6,1986.61, reported that more than 20 percent of appellate court judges opposed the 
reforms in sentenang policy. See also I. M. Galperin and A. M. Ratinov, "Sotsial'naia 

ravedlivost* i n 
e8 %V tvo i sravo. no. 10,1986. 

$ See the corn= the C h ' z ? t t k a i  T&itov Court at the Plenum of the RSFSR 
Su reme Court deliberating the refonn of cassation court practice, August 23,1988, p. 28. 
AStenographic report of the Plenum d the RSFSR Supreme Court, April 14,1988, p. 72. 



The Campaign for More Exactitude. 

Achieving reductions in the use of custodial sentences was not as 

difficult as bringing about improvements in the exactitude of trial courts. 

Studies conducted by the RSFSR Ministry of Justice revealed than not all 

regional courts were fully or consistently participating in the campaign. For 

example, more than half (18 of the 32) of the acquittals issued by the peoples 

courts of the Komi Autonomous Republic between 1986 and 1987 were 

overturned by its Supreme Court and sent back for supplementary 

investigation, where a l l  were subsequently terminated. The Moscow City 

Court too, had adopted what was generously referred to as an "inconsistent" 

position in these matters. Twice its cassation panel overturned the decision 

of the Krasnopresensk district court to return a case for supplementary 

investigation, and when upon retrial the latter issued a guilty verdict, the city 

court returned for supplementary investigation. According to the RSFSR 

Ministry of Justice, such decisions "disoriented" (dezinformiruet) judges and 

sowed "confusion" (zabluzhdenie) in the people's courts.223 These problems 

were not limited to Moscow and Komi. While less than 9 percent of all trial 

court decisions were reversed in the USSR as a whole in 1988, the equivalent 

rate for judgements of acquittal was 15 percent224 Appellate courts 

everywhere were wary of being too exacting. 

It was not just inconsistency in the application of the laws by regional 

courts, however, which impeded progress. A more important source of the 

223 Undated report of the Administration of Judicial Organs of the RSFSR Ministry of Justice, 
"on the work of the M-w City Court in 1987," p. 6. 
224 See the data supplied by Kravtsov at the February 23,1989 meeting of the Collegium of the 
USSR Minisby of Justice. See also the discussion of the work of the Magadan Regional Court in 
the minutes of the meeting of the Collegium of the RSFSR Ministry of Justice, June 21,1988. 



distortion of the campaign for exactitude was the failure of higher courts 

themselves to rectify mistakes made by their subordinates. At a plenum of 

the RSFSR Supreme Court in August 1988 convened to discuss how to "raise 

the role of cassation courts in ensuring quality in the administration of 

justice," most speakers observed that cassation courts were not doing their job 

properly. Cassation courts were described as giving the trial court record only 

a perfunctory and "static" review, upholding their decisions without giving 

"convincing reasons" for dismissing appeals or rejecting protests. They often 

"smooth over" (selazhivaet) the mistakes of trial courts, said a judge from the 

Supreme Court. Emelianov added that "the cassation panels of regional 

courts are often more timid, to put it mildly, in the removal of mistakes than 

courts acting in supervision." Smolentsev, the Chairman of the RSFSR 

Supreme Court, confirmed the pervasiveness of this "timidity" (robkost') by 

reporting that 37 percent of all mistakes made by people's courts were 

corrected in  supervision.^ 

There were strong reasons for cassation courts to be gentle in reviewing 

the decisions of trial court judges. In most regional courts, each member of 

the court not deployed as a trial court judge was assigned a "zone" (zona), 

usually consisting of one or two people's courts, over which they were 

expected to exerase "judicial supervision" (sudebnvi nadzor). AU cases in 

that zone appealed in cassation were to be first reviewed by and then tried 

with the participation of that member of the court.226 This judge, referred to 

- - 

Stenographic record of the August 23,1988 Plenum of the RSFSR Supreme Court, 19; 445; 57. 
It appears that Smolentsev underestimated this problem According to the data of the 
Department of Generalization, more than 41 percent of the mistakes made by people's courts 
were coltrecfed in supervision in 1988. 
226 Some regional courts organized cassation review dong functional lines - that is, each 
member of the court would review a certain category of case, irrespective of its provenance. 
Most courts, however, arranged their appellate work in a very personalized manner, and were 



as a "mentor" (kurator), was supposed to record in a special journal the 

mistakes made in his zone, and he was held accountable by the presidium for 

the performance of the court(s) under his supervision The responsibility 

they bore for the performance of their underlings created strong incentives to 

overlook their mistakes. A conflict of interest was inherent in the kurator 

system, and its consequences for the character of judicial supervision and 

appellate court practice were not a mystery to Terebi1ov.W Ministerial 

studies of cassation panels in the 1980s had uncovered much evidence of a 

kind of "corporatism" in their work, including the frequent substitution of 

"private rulings" for reversals and a light touch in matters of discipline."8 

The Supreme Court of the RSFSR, too, observed how cassation courts 

sometimes "cover up" (prikrvvaiut) the mistakes of their subordinates. In its 

view, this practice was widespread: one-half of all decisions reversed in 

supervision in 1987 had earlier been the subject of cassation proceedings and 

yet were left unchanged (an increase from a ratio of two-fifths in 1983).229 

encouraged to do so by the USSR Ministry of Justice. See its report on the organization of the 
Orenburg regional court, TsGAOR, f. 9492, op. 8, d 2064,11.189-199. 

The prinaple rationale for reestablishing the Ministries of Justice in 1970 in fact had been 
the belief that higher courts' responsibility for the performance of their subordinates fostered 
both indulgence of the mistakes of and interference in the work of lower courts. See V. B. 
Alekseev. "Osnovnye funkstii sistemy sudebnogo upravleniia," Uchenve za iski VNnSz vyp. 
30 (Moscow, 1974), and L S. Simkin, "Opyt sotsiologicheskogo izucheniia obshchestvemogo 
mneniia rabotnkikov iustitsii o funktsional'nykh problemakh sudebnogo upravleniia," in 
Problemv sovershenstvovaniia sovetskwo zakonodatel'stva: trudv VNnSZ vyp. 7,1976,175- 
180. See also G. P. Batumv, Orpranizatsiia sudebnoi deiatel'nosti (Moscow, 1977). 
228 A report of the USSR Ministry of Justice in 1982 reveaied that asation panels often 
reacted to mistakes in the people's courts not by reversing their dedsions but rather by writing a 
"private ruling" (chastnoe o redelenie), which nevertheless chastised the trial judge for some 
procedural indiscretion and p u t  under suspicion the legality and justifiability" of the original 
verdicts." TsGAOR, f. 94% op. 8, d. 1783,l. 237. In discussing the practice of disciplinary 
boards, which were staffed primarily by members of camtion panels in the regional courts, V. 
A. Bukov, the former Deputy Director of the Administration of Cadres of the USSR Ministry of 
Justice daimed that there work was governed by a "corporate approach* Qcorporativn~i 

odkhod Interview, May 12,1992. 
e h l l e t e n *  Verkhovnoeo Suda RSFSR no. 3.1986. p. 7, and Bidleten' Verkhovnoep 
Suda SSSR no. 2,1987,42. A similar portrait of the work of appellate courts was painted by 
the defense attorney Abnm Move, and published in Pravda on July 5,1988, a day after the 
nresoIution on legal teform" was passed by the 19th Party Conference. 



The Presidia of regional courts, whose chairmen were empowered to 

protest in supervision and have retried those cases whose legality or justness 

they suspected, were supposed to provide a second layer of insurance against 

bad decisions. Not always, however, could the Presidia of regional courts 

(whose chairmen were appointed jointly by the USSR Minister of Justice and 

Chairman of the USSR Supreme Court) be relied on to root out the mistakes 

of their subordinates. Reports conducted by the RSFSR Ministry of Justice at 

the end of 1987 claimed that in many regions, the presidia were "inert" 

(bezdeistvuiut) and had fostered an "environment of tolerance" toward the 

mistakes of their colleagues in cassationa The inertia of presidia in large 

part was due to the same conflict of interest which plagued the kurator. 

Regional courts as a whole were evaluated by the Ministry and Supreme 

Courts according to the stability of their own sentences as well as that of their 

cassation panels, and also the quality of the work of the people's courts in 

their jurisdiction more generally. It was natural for the presidia to be 

reluctant to expose the shortcomings of their own staff and team?3' 

The August plenum on the role of cassation courts was convened in 

order to resolve some of these problems. Several of the participants at the 

23O See the reports discussed at the meetings of the Collegium of the Ministry of Justice on 
October 13 and Decmnber 16,1987. 
231 Sirnkin, a long-time worker in the Administration of General Courts of the USSR Ministry 
of Justice claimed that "there was an unwritten rule that operated for years in the majority of 
regional courts according to which evev case with the prospect of being overturned in cassation 
was quietly (&lasno) reported to one of the leaders of the court. He in turn would give advice 
to the cassation panel based not only on juridical considerations, but also statistical ones as well 
- so that the oblast's record didn't look worse than othera" L. S. Simkin, "Obsluzhivanie 
sudebnoi vlasti: funktsii i strukhuy," Trudy ~ravovoi akadernij, vyp. 1,1991,53. V. P. 
PoIudniakov, the Chairman of the Leningrad City Court confirmed the existence of this 
practie in his court, but dairned that he p e m d y  ordered an end to it in 1985. Interview, 
November 24,1991. 



plenum recommended simplifying appellate procedure as well as expanding 

the powers of cassation courts, including conferring on them the right to 

worsen the position of the defendent on appeal. While some argued that 

such a step would be illegal as well as immoral, al l  agreed that some elements 

of a different kind of appellate process had to be incorporated into Soviet law 

in order to improve the administration of justice. One judge proposed that 

regional courts be reorganized along functional, as opposed to territorial Lines, 

in order to overcome the intransigence and conflict of interest in cassation 

panels.232 But this proposal, Like the more legislative recommendations, 

would take a long time to realize. AU the participants at the plenum 

concurred that something had to be done to improve justice now. The most 

obvious strategy was to place greater pressure on the presidia of regional 

courts, and particularly their chairmen. The chairman, as Abolentsev later 

suggested, was the source of hope for reform, the "figure from whom we 

await more effective procedural influence.*m 

As Chairman of the USSR Supreme Court, Terebilov led the way. At the 

plenum, he subjected Semenko, the Chairman of the Ivanovo Regional 

Court, and the first to speak at the plenum, to relentless questioning. She 

reported that of ihe 30 decisions overturned by her court in cassation in 1987, 

18 had been returned for supplementary investigation In the first half of 

1988, five of the twelve decisions which had been reversed were sent back for 

more investigation - the "majority*' of which, she noted, had not been 

232 The Chairman of the Krasnodar Territory Court daimed to have done this in 1987. 
Cassation panels in his court were specialized. For example, some heard all transport crimes, 
while others reviewed crimes against the person, and still others focused on property crimes. 
2 3  Abolentsev's speech was delivered at an expanded session of the meeting of the Collegium of 
the RSFSF Ministry of Justice on August 24,1988, one day after the Supreme Court plenum. It can 
be found in the files of the Administration of Judiaal Organs of the RSFSR Ministry of Justice. 



returned again to the people's courts by the police or procuracy. At the 

conclusion of Semenko's report, Terebilov requested the floor. He wanted to 

know why her court had returned cases for supplementary investigation 

when "this practice has been criticized," and "it is said (eovoriat) that judicial 

organs should not be doing this, but rather correct -) the problem 

on their own or exclude part of the charges." He asked, "are you sure that 

supplementary investigation was the only correct decision here?" 

Sernenko's reply, and the subsequent exchange between her and Terebilov 

conveys something of the nature of the relationship between the different 

levels of the judicial hierarchy. Their conversation assumed the character of 

an interrogation. 

Semenko: Yes, a certain amount of bravery (smelost') was required in 
order to take this decision. If there is no element of a crime, one has to 
reverse the conviction. But this was not the case. Practice shows that in two 
cases of artide 198 [violating passport regulations] a check-up (proverka) was 
in order. 

Terebiloo: You say two. But earlier, you said five. What were the other 
three like? 

Semenko: A decision could have been made in another two cases. Three 
cases required supplementary investigation Besides, one was returned to the 
people's court. 

Terebilav: But did the Procuracy of the RSFSR say that these cases had to 
be returned for supplementary investigation? 

Semenko: No. As a rule, cassation panels say that these things have to be 
checked again. 

Terebiloa: Did the cassation panels raise any questions about the un- 
justifiedness of the pre-trial confinement, or was this not discussed? 

Semenko: No private instructions were issued by cassation courts. But a 
while back, people's courts were rebuked by the MVD for the fact that the rate 



of deprivation of freedom was high. So we tried to figure out the source of 
the problem We found out that all these persons had been taken into 
custody in the course of pre-trial investigations. Of course, if the cassation 
court finds the conviction incorrect and reverses the decision or sends it back 
for supplementary investigation, it always issues a private instruction 

Terebiloa: The main thing is to make sure this doesn't happen often. 

Sernenko: Yes. 

Tmbilao: Okay. You analysed in some detail the mistakes of people's 
courts. But what about the reversal of the rulings of the cassation courts? 
How is it possible (chem obiasniaetsia) that such a capable (kvalifitsirovannvi) 
court as yours is unable to cope with its responsibilities and has to be 
corrected? 

Semenko's reply to Terebilov's last interrogatory delved into the details of 

the cases in question, suggesting that each case was complicated and had to be 

judged on its own merits. But she concluded by assuring Terebilov that each 

instance of a cassation decision being overruled in supervision became the 

subject of a frank "discussion" at the presidium. Her court, she implied, was 

in control of things.234 

The presidia of regional courts, however, were not in control of things, as 

Semenko suggested. Their scrutiny of cassation courts did not yield a higher 

rate of cassation otmena. In fact, in 1989, the percentage of people's court 

decisions overturned by cassation panels of regional courts declined slightly, 

from 8.5 to 8.2.m The conflict of interest embedded in the organization of 

cassation courts remained intact. At a meeting of the RSFSR Ministry of Justice 

one month after the plenum on cassation, the Collegium found that the 

kurator still took pains to avoid reversing his comrades below because of "a 

2M Stenographic report of the August 23,1988 Plenum of the RSFSR Supreme Court, 13-16. 
Ps The dedine in the percentage of decisions of regional courts overturned by the RSFSR 
Supreme Court in cassation that year was more dramatic, from 8.6 to 6.1. 



mistaken belief in their co-responsibility" (sovrichastnost') for the quality of the 

work of those they supervised and a corresponding "unwillingness to spoil 

their own performance indicatoa" (nezhelanie  ort tit' wkazateli).m In March 

1989, at yet another expanded session of the Ministry of Justice, this time 

convened to discuss the results of reform in the preceeding year, several judges, 

as well as the Deputy Minister of Justice, argued that the entire system of 

evaluating judicial performance had to be overhauled. Galkin, the Chairman 

of the Saratov Regional Court explained the significance of the problem best: "it 

still is the case that regional courts are held accountable for the quality of the 

work of the people's courts. If this practice continues in the future, then we 

annot  be sure that we will be able to improve the situation any more."=' 

Galkin's obsenration was prescient, for the pressures placed on the 

people's courts from above did not produce further improvements in trial 

court decision-making. As Table 4.12 below shows, in 1989, the gains in 

exactitude began to level off. 

Table 4.12. Rates of Acquittal and Termination of Criminal Proceedings, 
RSFSR, 1986-1989. 

Source: Department of Statistics (Generalization), Russian Supreme Court 

year 

1986 

236 See the discussions of these problems in the minutes to the meetings of the Collegium of the 
RSFSR Ministry of Justice, June 21, September 23,1988. 
237 Minutes to the meeting of the Collegium, March 10,1989. 

# / % 

acquitted 

2043 / .24 

#/  % acquittd. in cases 

w/ pre-trial investig. 

904 / -11 

# / % 

terminated 

26,794 / 3.2 

#/ % termntd. in cases 

w/ pretrial investig. I 

328 / .04 



Even the more tactful efforts of higher court judges to render "assistance" 

Qomoshch') to people's court judges in the proper application of the laws did 

not produce results. As Bobrov, the Chairman of the Moscow Regional Court 

lamented, his efforts to teach young judges were for naught. 

Smolentsev told me that our region has poor quality adjudication. 
So together with the members of my court I go out to the people's 
courts and teach them how to try cases, for the sake of improving 
justice (iustitsiia). On the first trip you explain everything, and on 
the second visit you find that everything is just the way it was 
bef ore.'Q38 

The main result of the pressure exerted on cassation panels and, in 

turn, lower court judges in these years was friction in the relationship 

between the bottom two levels of the judicial hierarchy. At a expanded 

meeting of the Ministry of Justice which included most of the members of the 

RSFSR Supreme Court, a number of people's court judges made 

"complaints" (zamechaniia) about the practices of their superiors. Titov, the 

Chairman of a district people's court in Moscow charged that higher courts 

were @ty of "worrying the law" (dodumvvanie zakona). He appealed to 

them to stop "pressuring the court from above."239 Legal offiaals at the top of 

the hierarchy of course were not ignorant of these tensions, but the steps they 

took to remedy them were not respectful of both parties. At the very least, 

they did not act as impartial referees. In a speech to the assembled, 

Abolentsev made it clear which side was favored: 

- -  - - -  

238 Minutes to the meeting d the Collegium of the RSFSR Minishy of Justice, March 10,1989. 
239 See the compilation of the remarks made at the expanded session in the minutes to the 
meeting of the Collegium of the RSFSR Ministry of Justice, August 24,1988. 



two quite distind positions with respect to sentencing policy have 
emerged: the position of regional courts, which in many cases 
reduce sentences; and the position of the people's courts, who 
continue to assign severe measures without regard to the new 
demands to humanize punishment. It is important now to break 
down the wall of misunderstanding, and to end the well known 
competition, as it were, between the people's and higher courts. 
There is one way forward. The position of the regional court must 
become intelligible (dokhodchivaia) and understandable to the 
people's court. Only in this way can the "lessers" (nim) orient 
themselves to the "betters" (verkhi).240 

Abolentsev's turn of phrase suggests that he did not imagine that education 

alone would produce the desired changes. His vision of the judicial learning 

process was coercive. He extolled the style of the Novgorod Regional Court, 

where, he reported enthusiastically, "a grilling (razbor) at the presidium is 

obligatory for every mistake." 

When political reforms made it possible, the "lessers" began to object to 

their treatment. One people's court judge, responding to the discussion of draft 

legislation on the independence of the judiciary in the journal Sovetskaia 

iustitsiia in the summer of 1989, argued that "above all, judges must be defended 

legislatively from the judges of higher courts."241 His was not a lone voice. 

Prominent in the recommendations on reform legislation solicited from the 

regions by the RSFSR Ministry of Justice that summer was a request from trial 

court judges to banish article 20 from the Code of Criminal Procedure. In the 

hands of higher courts, the obligation to conduct a thorough, complete and 

objective inquiry had become an instrument of oppression, not just a means of 

improving justice. 

-- - - -- - - 

** August 24.1W. 
241 See "Slovo prosiat sud'i," Sovetskaia iustitsiiq. no. 13,1989, p5. 



The leaders of the central legal institutions, and Terebilov in particular, 

however, remained blithely indifferent to the difficulties reforms created for 

judges at lower levels. At the RSFSR Supreme Court plenum on cassation 

courts, for example, when several judges informed him of the pressures to 

which they were subjected from local authorities, including threats from Party 

offiaals to cut their staffs in half, Terebilov reacted with derision 'Did any of 

you go to the first seaetary and register your opposition?" he asked. Sobolev, the 

head of the Krasnodar Temtory Court, responded: "I called the secretary. He 

told me to put it in writing." Terebilov scoffed: "As if you were a typical petty 

complainant (zhalobshchik). If that's what happened, you should have spoken 

out on local television or radio." At that, there were hoots of "it's not that easy," 

and what the stenographer registered as "laughter in the audience." Terebilov 

retorted: "I'm not saying this so that all of you go out and get yourselves on 

television and radio. But the position of you, the leadership, is one of simply 

waiting for someone from Moscow to come and solve it all. The question is, 

what are you doing?"2*2 

The laughter at the plenum was more nervous than ironic, for the 

difficulties faced by lower court judges as a result of the new policies were 

indeed grave. The drastic reduction in the use of imprisonment as a form of 

punishment frustrated and angered the forces for the prosecution. For them, 

as Vinogradova suggested, a non-custodial sentence was a slap in the face, a 

repudiation of their efforts. But the misgivings between prosecution and 

judges sponsored by the changes in sentencing practices of courts paled in 

242 Abolentsev reported at this plenum that as a result of the accounting techniques of 
Goskomstat (including judges as "administrative personnel"), a decision had been made to 
reduce the staff of union republic courts by 50 percent, and that of regional courts by 30 percent. 
Stenographic record of the RSFSR Supremem Court Plenum, August 23,1988,25-27. 



comparison to the hostilities created by their greater exactitude. A 

termination of criminal proceedings or return for supplementary 

investigation was a black mark on the career record of a police investigator 

and procurator who signed the conclusion to indict. An acquittal was an 

even more damaging blow; in the language of Soviet public administration, it 

was an "extraordinary event" (chrezwchainoe proischestvie), and depending 

on the circumstances of the case - for example, whether the accused spent any 

time in custody - it might well serve as the basis for disciplinary proceedings. 

The cumulative index of a court's exactitude was also the measure of the 

"quality" of the work of the organs of criminal investigation The more 

exacting courts became, the poorer the quality of police work appeared. The 

campaign for greater exactitude thus pitted the courts against the police in 

agonistic competitioa 

It is not surprising, then, that judges came under a considerable 

amount of pressure to change their practices before they became habit. In the 

central press in 1987 and 1988, there were numerous articles alleging that 

courts systematically sabotaged the fight against crime. These charges had the 

air of verisimilitude, for they were supported by data depicting a scissors crisis 

in the campaign against a i m e  - a marked rise in criminality @restu~nost') 

on the one hand, contrasted by a steady decline in "punishment" (sudimost') 

on the other.243 They also had an air of political legitimacy, for whereas the 

Party had repeatedly and vociferously backed campaigns for greater law and 

order, it gave only quiet, and perhaps merely tacit, support to the campaign 

for exactitude. The only outspoken proponent of judicial reform was the 

** See "0 nekotorykh statisticheskikh dannykh sostoianiia presupupnosti i sudimasti v 1988 
godu," Biulleten' Verkhovnoeo Suda SSSR, no, 2,1989, and A. U Iakovlev, "Restupnost' i 
pravosudie," Pravb  October 5,1989. 



judiciary, and perhaps even then only Terebilov. But guiding explanations of 

the Supreme Court which emphasized the nicer points of law were no match 

for a Central Committee decree demanding that crime be put under control. 

Lower court judges thus were marched into battle against the poke and 

procuracy effectively unarmed. To the police, and probably the public at large, 

the actions of the courts may well have seemed both arbitrary and 

illegitimate. 

The allegations made in the press against judges sometimes turned 

into formal criminal charges. In an interview with the legal correspondent 

from Izvestiia in October, 1987, Severin, the Deputy Minister of Justice of the 

RSFSR, reported that recently many people's court judges had been 

persecuted by the police and procuracy, and even subjected to unlawful 

searches and interrogations.244 Severin's claims provoked an angry response 

from Rekunkov, the Procurator General of the USSR, who demanded in a 

letter to Sukharev, then Minister of Justice, that either he substantiate these 

claims or retract them.245 Sukharev responded with a laconic letter, which 

was in fact drafted by Severin and simply Listed the details of 15 investigations 

of judges conducted between 1986 and 1987 which were all stopped for 

"absence of proof" (za nedokazannost'). For Sukharev, the numbers and 

details spoke for themselves: they depicted a vindictive and lawless 

prosecution out on a hunt for wreckers in the judiciary.246 

Not all of the charges brought against judges were trumped up, of 

course. Several judges were convicted of real crimes in these years, most 

244 See Iu. Feofanov, Todchiniaetsia tol'ko zakonu," Izvestiia, October 17,1987. 
245 beer to Sukharev from Rekunkov, dated November 5,1987. 
*46 Sukharev's response was sent sometime in December, 1987. 



often for taking bribes.247 But not all of the investigations which had no basis 

in fact were stopped before they went to trial. In one infamous case, a 

people's court judge from the Volokolamsk City Court of the Moscow Region 

was convicted and spent more than five years in jail before being 

"rehabilitated" in 1987 by the USSR Supreme Court248 Sugobov, the Chief 

of the Department of Justice of the Moscow Region, suggested that what made 

these attacks against judges possible was the "incompleteness of the law 

protecting the inviolability (nevrikosnovennost') of judges." No approval 

from the Presidium of the Supreme Soviet, he pointed out, was required for 

an investigation of a judge to proceed249 But Sugrobov captured only half of 

the problem. Judges were not just prone to prosecution, but also vulnerable 

to conviction by their own superiors on the bench. 

It was not only lower court judges who suffered from the reaction to 

the new Line in judicial policy. In the early spring of 1989, shortly after the 

conclusion of the most famous corruption case of the 1980s - the trial against 

Churbanov, the former deputy Minister of Internal Affairs and Breznev's son 

in law - Terebilov resigned. The outcome of the case, which included 

reduced sentences for a number of accomplices, as well as an acquittal for one 

of Churbanov's codefendents, was the subject of much public discussion and 

outcry. Allegations were hurled at the court, and Terebilov in particular, by 

the main investigators of the crimes, Telman Gdlian and Nikolai Ivanov, 

who had acquired the status of political martyrs in these years for their efforts 

247 According to Smolentsev, five judges were convicted in 1988. See his remarks at the First 
Session of the Reconstituted Supreme Soviet of the USSR, Biulleten' Verkhovnwo Sovetg 
SSR, no. 48, p. 11. 
248 For the details of the case, see A. B o a  "Za chto sudili sud'iu?" Literatumaia eazets, 
February 3,1988. For the Supreme Court's private ruling" after the rehabilitation of this 
'udge, see Biulleten' Verkhovno~o Suda SSSFt, no. 2,1988. 
!249 Letter to Severin, dated December 2,1987. 



to combat corruption, primarily in Uzbekistan.. They claimed, among other 

things, that Terebilov had been bribed, which explained what was for them an 

unreasonably lenient outcome to the case." Thus, in the Spring of 1989, the 

wave of antipathy toward the judiciary swallowed up its central figure. 

Ironically, it was a judgement of acquittal rendered in his own court for 

which Terebilov was made to pay.251 

Exodus From the Courts and the Politics of Judicial Reform 

In light of the great intensity and variety of pressures to which people's 

court judges were subjected - from the higher courts, the Ministry of Justice, 

and the police and procuracy - and the generally miserable conditions in 

which they worked, it is hardly surprising that many left the corps. In the 

USSR as a whole in 1988,728 judges (approximately 5 percent of the total) 

quit. By the beginning of 1989, the rate of turnover reached what Kravtsov 

called "alarming" proportionsF2 In several regions, entire courts resigned at 

a time. In Rostov, where unfilfilled vacancies in many people's courts had 

turned the process of adjudication for the remaining judges into "work like 

on a conveyer," a judge who's first job was as a miner reportedly announced, 

upon tendering his resignation, that "it would be better to go back down into 

the mines for a long time than to work as a judge."m Cheremnykh, a deputy 

Minister of Justice and former instructor in the Central Committee's 

--- - - 

250 For their version of events, see Z(remlevskoe Defo (Rostov, 1994). 
p1 Terebilov insisted in both interviews that he resigned because of ill-health. He even 
volunteered to supply evidence of his medical condition at the time. Whatever the ultimate 
reason for his departure, it is dear that the pressure applied by G d l h  and Ivanov were a 
contributing factor in his decision to resign. See the letter to Gorbachev by a member of the 
USSR Supreme Court alleging that pressurew (davlenie) on judges became particularly 
a arent after the verdict in the Churbanov case. TsKhSD, f. 89, op. 24, d. 1. 
2@ Minutes of the meeting d the Collegium of the USSR Ministry of Justice0 Februay 23,1989. 
253 Minutes of the meeting of the Collegium of the RSFSR Ministry of Justice, March 10,1989. 



Department of Administrative Organs, likened the turnover and sentiment 

of judges to a "prestrike  situation"^ 

The problems with hiring and maintaining judicial personnel had 

been evident for some time. The Party's awareness of them had led to work 

on a law "on the status of judges," an initial draft of which was ready in 

December 1987.m The regime moved slowly however, to turn the draft into 

law. In December, 1988, amidst a flurry of amendments to the Constitution, 

the legal foundation was created for its central provision - a new procedure 

of electing judges (indirectly, by soviets of people's deputies at a higher 

administrative level and for a longer period, ten years). But it was not until 

the Fall of 1989 that the law on the status of judges was adopted by the USSR 

Supreme Soviet. And it was only in the Spring of 1989, when the problems 

with judicial personnel reached crisis proportions, that the process of 

reforming the judiciary gained momentum. 

On April 14, the Central Committee's Commission on Legal Reform, 

which was created shortly after the 19th Party Conference and chaired jointly 

by Chebrikov, the head of the KGB, and Pavlov, head of the Department of 

Administrative Organs (now renamed the "State Legal Department1'), 

convened hearings on these problems. A copy of the three most 

"illustrative" speeches made at this meeting - two by practitioners, one by a 

worker from Minsk (an honorary member of the Central Committee who 

254 See 5ud  i sud'i," Jzvestiia, April 12,1989. 
255 A dra€t of the law was referred to at a meeting of the Collegium of the USSR Ministry of 
Justice convened to discuss the recommendations made by the All-Union Meeting of Leading 
Officials of Justice in December 1987. Among the recommendations was a proposal from Zamiatin, 
a judge of the USSR Supreme Court who was for a time its deputy chairman. that the law on the 
status of judges be adopted. See the minutes of the first meeting of the Collegium in 1988. 



took an interest in legal affairs) - was sent to Gorbachev personally. They 

could not have failed to impress upon him the gravity of the situation. All 

three used the word "crisisn repeatedly, describing the conditions in the courts 

apologetically as "wretched" (ubogoe), and "demeaning" (unizitel'no). The 

worker horn Minsk reported how, in order to hire replacement judges an 

advertisement had been placed in the newspaper "Evening Minsk" 'There 

were two phone calls, but no one showed up." Semenko, the Chairman of 

the Ivanovo Regional Court desaibed the disappointment in the ranks 

resulting from the failure of the Party to deliver on its promise to improve 

the lot of the judges and the difficulties this created for staffing the courts. 

When the Central Committee adopted the decree on reinforcing 
legality in November 1986, and spoke about the need to raise the 
authority of legal institutions and above a l l  the courts, I'll tell you 
frankly, we practitioners on the ground squared our shoulders and 
stood up straight again. What was said then is what is needed again 
now. Time has passed, the 19th Party Conference was held and 
even more sharply affirmed the need to raise the authority of the 
courts, but the other questions remain unresolved, and that makes 
the situation today very complicated indeed. The most competent 
and qualified judges are leaving. It is impossible to be independent 
in the society we live in .... Already in 1987, at the last elections, we 
got people in the courts only by persuasion. But we didn't make up 
this promise, we relied on the word of our respected leaden. We 
said, well, hold on a little while longer, we understand the 
difficulties of your position. And again, in the resolution of the 
19th Party conference, the same things were said. What higher 
authority can there be? But in the forthcoming elections, comrades, 
understand me correctly, it's going to be unbelievably difficult. Are 
we really going to allow it to pass that the grq. masses (seraia massa) 
will run the courts? 

These concerns and views were reiterated by a colleague from a people's court 

in the Moscow region, who concluded his remarks with a rather pitiful 

appeal for action: "please - don't delay this process."~6 



More poignant and bitter letters were received by the Commission in 

the following month. A judge horn Tikhoretsk, in Krasnodar, asked 

indignantly, "How are we to understand the promise of higher officials on 

the eve of elections to raise our salaries? As a preelectoral carrot? 

Qredwbomvi ~rianik). Or maybe as a joke? Judges don't deserve this." 

Most judges emphasized that the conditions in which they worked had 

become intolerable. The Chairman of a court in Uzbekistan complained that 

he spent three years arranging the construction of a new court house only to 

have it taken over by the executive committee of the local soviet The 

archive of one court in the Ukraine was periodically flooded by sewage. 

Similar problems in Moscow led one judge to implore the Commission, 

somewhat impudently, to resolve the "contradiction" that justice "in the 

courts of the capital of the mightiest country of the world" was being meted 

out "in barns, not palaces." Other judges pointed out also that the political 

environment in which they worked, filled with "universal contempt" 

(vseobshchee vrezrenie) and "pressure" (davlenie), especially from executive 

committees, made it hard for them to do their jobs in the way the Party had 

requested. These problems, too, it was suggested, would have to be remedied 

if improvements in the administration of justice and genuine movement 

toward a socialist rule of law state were to be made.257 

The sentiment of these letters was summarized by Pavlov, who 

appended them to a report he submitted to the Politburo on May 5 along with 

a set of recommendations for reforming the courts more generally. His 

synopsis suggested that 'The prospect of forming a competent and morally 

257 TsKhSD, f. 89, op. 7, d. 16, U. 11-19. 



unimpeachable corps in the elections for 1990 raises considerable alarm" He 

added that "the problems are acute and must be solved soon (v blizhaishchee 

vremia). Any delay in their resolution will complicate significantly the 

realization of judiaal reform." In light of the circumstances, Pavlov's 

judgement seems vastly understated. As the information he himself adduced 

to the report showed, more than three thousand judges in the USSR planned 

to oppose efforts to have them reelected in 1989. In Russia, every f i f th  judge 

was intent on leaving.Sa In some republics, such as Lithuania and Moldavia, 

the Ministries of Justice had received written notice from all employed judges 

that they would "refuse to work in the courts in the future." 

Pavlov's report and the recommendations were examined by the 

Politburo on May 11, 1989. He suggested that while draft laws on the "status 

of judges" and new fundamentals of legislation on court organization had 

already been "approved" by the Central Committee and passed on to the 

Supreme Soviet, at least four "supplementary" steps needed to be taken in the 

immediate future. It was proposed, first, to "rationalize" the judiaal process 

- i.e. expand the number of offenses for which bench trials were possible; 

second, establish administrative penalties for 'disrespect" (neuvazhenie) 

expressed toward officials of the court; third, aiminalize interference 

(vmeshatel'stvo) in legal proceedings; and fourth, "expand" the rights of 

courts in cassation and supervision to rechfy errors of trial courts. Draft laws 

on these matters should be presented to the Supreme Soviet by June, 1989 -- 
that is within one month. Since there could no longer be any delay on these 

matters, the Politburo decided to "approve" (odobrit') these 

258 A letter sent to Gohachev and signed by all members (but not leadership) of the RSFSR 
Supreme Court claimed that 50 percent of judges in Russia had threatened to opposed their 
reelection if salaries were not inueased. 



recommendations and directed the relevant agencies to coordinate their work 

so as to make these proposals come to life.259 

The Reform Leerislation: One Step Forward, Two Steps Back 

The reform legislation, as I have called it, consisted of two main laws - 
the Law on the Status of Judges and the Fundamentals of Court Organization 

- and a host of statutes which fleshed out the provisions in the Status law. 

Below, I examine only the Law on the Status of Judges, which sewed as the 

blueprint for judicial reform. Despite its title, the Law on the Fundamentals 

of Court Organization is not of direct relevance to the subject at hand. While 

this law introduced two potentially radical innovations in the structure of 

criminal proceedings (advocates' access to defendents in criminal trials from 

the moment of their detention, and the possibility of trials by an expanded 

bench of lay assessors), its main provisions required republican legislation 

before they could become practicable and, more generally, the law made Little 

alterations to the system of judicial administration 

The Law on the Status of Judges was adopted at the First Session of the 

rejuvenated Supreme Soviet of the USSR, whose members were elected from 

among the representatives at the First Congress of People's Deputies during 

the tumultuous, and in some ways revolutionary, Summer of 1989.260 It was 

in fact the first law passed by the new Supreme Soviet - a fine coincidence, it 

259 TsKWD, f. 89, op. 7, d. 1Qll. 1-10. 
260 It was at the Congress that the first public discussion of repealing article 6 of the 
Constitution, which enshrined the political monopoly the CPSU, took place. It was also during 
this summer that the fi& widespread strikes since the 1920s occurred (in two key coal-mining 
regions of the country), as well as the dramatic mass meetings in the football stadium at 
tuzhniki, which were made necessaty by the failure of the Congress to rescind temporarily the 
legal force of the Deope of July 1988 preventing unsandioned meetings in the centre of Moscow. 



was pointed out, for a parliament charged with building a "socialist rule of 

law state."al The law on the status of judges was portrayed by Smolentsev, 

its chief sponsor, as introducing "radical measures" to ensure judicial 

independence.262 But we shall see that while the law indeed introduced 

several new and important measures to protect judges from certain kinds of 

pressures, the value of this claim, Like the law itself, was mostly rhetorical. 

The law on the status of judges contained a robust proclamation of the 

independence of judges (art. 3), which contrasted with the laconic statement 

present in previous legislation ("judges are independent and subordinate 

only to the law") and confirmed that judges now would be elected indirectly, 

by soviets of a higher administrative level, and for a longer period (ten years). 

These new electoral rules and terms were significant since no longer were 

judges diredly accountable to the population, their former electorate, nor 

implicitly subordinate to local party organizations on whose nomenklatura 

they stood. The new rules were believed to supply the means necessary to 

insulate judges from the concerns and powers of local politicians. 

The Law on the Status of Judges also contained a number of new 

provisions which buttressed the judiciary's newfound independence. For 

example, the law proclaimed that judges could not be arrested without the 

prior approval of the Presidium of the Supreme Soviet of a union republic 

and that formal criminal charges had to be brought by the procurator of a 

261 See the remarks of Alekseev, the future Chairman of the Committee for Constitutional 
Supervision, in the stenographic record of the proceedings of the Supreme Soviet, Biulleten' 
Verkhovnoeo Soveta SSSR vtoraia sessb-ia, no. 48, p. 221. 
262 ibid., p. 10. 



union republic (art 6 ) W  It also provided for the creation of judicial 

qualification boards @valifikatsio~ve kollegiiJ, to be comprised only of 

judges and which were referred to as "organs of judiaal self-management" 

(art 15). In addition, the law gave judges greater protection while making 

decisions in office, enunciating for the first time in Soviet history sanctions 

for "contempt" (neuvazhenie) of court as well as aiminal liability for 

attempts to "prevent" (vosereeiatstvovat') a "thorough, complete and 

objective" trial (art. 5, p. 2). Finally, it conferred on judges several perks, 

including a "salary supplement" Cdoplata) for each "qualification rank" 

(kvalifikatsionnvi klass) attained and, more importantly, the requirement 

that judges be supplied "adequate housing" within six months of their 

election (article 20). 

While these provisions in the Law on the Status of Judges constituted 

manifest improvements in the legal framework for judicial independence, 

they were in many respects merely declaratory. As was the case with so many 

Soviet laws, most of its main provisions required supplementary legislation 

- what Soviet legal scholars called "concretization** - before they could 

become legally enforceable. For example, in order for a judge to cite someone 

in contempt, there had to be a specific law enunciating the procedure and 

sanctions to be used. This hitch was plainly visible to all Soviet jurists at the 

time of its issue, and when this as well as other supporting legislation was 

passed in November, the norm turned out to be highly impracticable.264 The 

263 In the case of Polozkov, the Volokolamsk district people's court judge who was wrongfully 
convicted and rehabilitated in 1987, aiminal proceedings were initiated by the procurator of 
the Moscow region. The consent of the Presidium of the Supreme Soviet of the RSFSR was 
necessary only for the formal presentation of charges. 
264 Before a contempt citation could be imposed, a judge had to suspend proceedings, which 
violated a higher rule of law, the "principle of continuousnessn@rin tsip neprervvnos ti), 
formally write out the charges, and assign them to another judge to be tried. The same, or 



perks conferred on judges, too, could not be obtained and enjoyed without the 

cooperation of local governments, whose assistance to the judiaary in the 

past, as we have seen, was rarely voluntary or free of charge. Thus, for judges 

desiring concrete proof that Life in the corps would be better, and for officials 

in the Departments of Justice anxious about convincing judges to serve, the 

law's chief value was ideological; it was a statement of principle or promise 

which many had heard before. 

Even as a manifesto, however, the law on the status of judges could 

not be read as an unambiguous affirmation of the principle of judicial 

independence. Alongside its more attractive provisions were a number of 

artides which were a dear setback for judges' independence. For example, the 

law reaffirmed that judges were "accountable before (otvetstvemvi ~ered), 

and must periodically give accounts of their work to, the organs which elect 

them." This norm was displayed prominently in the first article of the law, 

before the proclamation of judges' independence, and thus skewed both its 

tone and meaning. Second, the law confirmed the Ministry of Justice as the 

principle, if not sole, authority in judicial selection (podbor). The voice of the 

judicial qualification boards was purely consultative; the Ministry and its 

Departments need only demonstrate that their "opinionn (zakliuchenie) had 

been "considered" before the hiring or recall (otzyv) of a judge could take 

place. The new "requirements" made of judicial candidates in the law - that 

they have a higher legal education and two years work experience in a legal 

worse, was true with the promulgation of criminal penalties for *interference" in courts' 
decision-making. The law was written in a way such that only "pressuren (vozdeistvie) which 
prevented an "objectiven trial and whose intent or purpose (tsel3 was an "illegal" decision - 
slippery categories, as we have seen - could be the object of prosecution See the discussion of 
this Law in T. G. Morshchakova, Sudebnaia reforma ( h s w ~ ,  1990), pp. 657. I discuss how 
these laws were used in greater detail in chapter 5. 



profession (art 8) - did not represent new constraints on the authority of 

Departments either; they merely formalized the rules implicit in the 

Ministry's huing practices in the preceding years. 

In conjunction with the emphasis on the "accountability" of judges, 

which preempted the proclamation of their independence, and in light of 

both the stark circumstances in which judges presently worked and the tone 

of desperation in the submissions to the Central Committee and Politburo 

during the Spring, these less auspicious aspects of the law force us to condude 

that it constituted only a tentative step toward judicial independence. Why 

was this the case? What accounted for the ambiguous and contingent nature 

of the law? 

The most obvious reason, and one suggested by many commentators 

after the collapse of the 8SU, was the Party's monopoly of the legislative 

process. Tamara Morshchakova alluded to this as the main source of the 

shortcomings, referring to the "losses (ubvtki) of the legislative process" in 

those years.= This claim deserves further investigation. While a number of 

legal scholars were involved at different stages of the drafting of this law, it is 

impossible to reconstruct the process by which the law came to fruition 

without access to the archives of the Party and Presidium of the Supreme 

Soviet in these years. In response to my question "who wrote such and such 

article of the law on the status of judges," the academics involved in the 

drafting of the law al l  referred me to someone else. It appears that they were 

kept at arms length from both one another as well as those officials in the 

Central Committee who presented the final draft to the Supreme Soviet. 

265 See Morshchakova, Sudebnaia reformg 67 .  



Practitioners, especially judges, appear to have been excluded almost entirely 

from the drafting process. In discussions of judicial reform at meetings of the 

Ministry of Justice in early 1989, many chairmen of regional courts 

complained that they had not seen the laws and requested that they be 

published.2a Nevertheless, as an explanation of the tentativeness of the law 

on the status of judges, this answer is incomplete. In order to understand 

fully the law's reluctant embrace of judicial independence, we must also take 

into consideration the greater political environment in which the discussion 

of judicial reforms took place. 

The law on the status of judges was adopted amidst a revival of the 

ideal of soviet democracy and an almost evangelical belief in the ability of 

Soviet laws to shape human behavior. Concentrating all power within one 

admittedly unwieldy organ, the Congress of People's Deputies, would ensure 

that it wodd not be used undemocratically or corrupted by any of the various 

phalanges of the state267 And it was thought that laws which now would be 

first publicly debated and then promulgated by a body whose authority and 

legitimacy were not subject to question were more likely to work as effective 

regulators of, or as one speaker put it "reliable instruments of influence 

over," social processes.2a There was such enthusiasm for democracy and law 

at the Congress that Alekseev, the future Chairman of the Committee for 

Constitutional Supervision proposed with unbridled enthusiasm that May 

25, the opening date of the Congress, be made a national "Holiday of 

Democracy and Law. "269 

266 See the minutes of the meeting of the Collegium of the USSR Ministry of Justice. February 
23.1989, and the meeting of the Collegium of the RSFSR Ministry of Justice, March 10,1989. 
267 On the nature of soviet demwacy. see Richard Sakwa, in political Studies, March 1989. 
268 pewi Sezd Narodnykh Deputatov SSSR. denograficheskii otchet, torn 4. 298. 
269 P e y i  Sezd Narodnvkh De~utatov SSSR stenoeraficheskii otchet. tom 2,453. 



Faith in democracy and law, however, did not imply confidence in the 

judiciary. On the contrary, there was in this period a great deal of distrust of 

judges, as there was for al l  public officials who might distort the meaning and 

purpose of law in the course of its administratioh Many citizens had 

expressed concerns during the last elections about judges who sat on the 

bench for more than five years.270 Deputies of the Supreme Soviet 

questioned whether the status law should not in fad "strengthen the 

responsibility of judges for violations of sodalist legality.'Qn A procurator 

from Minsk, perhaps privy to the details of the Vitebsk affair, thought that 

the proposed Fundamentals of Court Organization, discussed and adopted in 

November, paved the way for "judicial tyranny" 

Judges of higher courts shared some of these concerns. A desire for closer 

control over the work of courts was evident in the supplementary legislation, 

which was prepared primarily, it seems, by the USSR Supreme Court, and 

was hastily approved in Novernber.273 Among these laws was a new Statute 

on the Disciplinary Responsibility, Recall, and Early Release of Judges, which 

further expanded the grounds on which judges could be charged with 

disciplinary infractions. Judges whose "negligence" (nedobrosovestnost') had 

led to a reversible error with "serious consequences" could now more openly 

be subject to disciplinary proceedings.n4 Many academic jurists, too, shared 

the distrust of judges expressed by legal officials, deputies, and citizens alike. 

2m See above, pp. 65-67. 
2n Pervaia Sessiia Verkhovnogo Soveta SSSR, Bidleten', no. 48, p. 19. 
272 Vtoraia Sessiia Verkhovnogo Soveta SSSR, Biulleten', no. 24, p. 63. 
273 Seven statutes were adopted by the Supreme Soviet on November 4,1989, with no 
ammendments and only very Little discussion. See Vtoraia Sessiia Verkhovnogo Soveta SSSR, 
Biulleten', noa 2425. Morshchakova daims that the USSR Supreme Court controlled the 
development of this legidation and excluded amdernics from the process of their formulation. 
See Sudebnaia refonna, op. cit, 74-76. 
z74 Vedomosti Verkhovnwo - Soveta SSSR 



By the early 1 9 8 0 ~ ~  in fad, a large contingent of legal scholars had given up 

most hope for making significant improvements in the existing judicial 

system and began focussing their energies on plans for a jury, which would 

circumvent the problems posed by the present judicial corps - namely, its 

inttadab le "accusatory bias35 

The Summer of 1989 was a time also of great concern with the level of 

crime in Soviet society and its worsening "moral statistics." All legal agencies 

reported there had been an outbreak of crime, and the accountability of judges 

in some form was desired in order to ensure that courts performed their 

crime fighting fundion, or at least did not stand outside such activity. On the 

last day of the first session of the Supreme Soviet, Gorbachev upstaged the 

deputies' deliberations of the status law with an unscheduled discussion of a 

hastily drafted decree (postanovlenie) "on the resolute strengthening of the 

fight against crime" whose "necessity," he said, was dictated by the unpleasant 

facts of Soviet life.276 Criminals had "become uppity" (obnagleli), he declared 

indignantly, and in order that they be taught a lesson, it was imperative that 

the parliament create what he called "temporary committees for the fight 

against aime," in whose endeavors courts would be obliged to participate. 

No one in the Supreme Soviet openly disagreed with Gorbachev's opinion 

about the situation with crime, but the proposal to include "courts" 

specifically in these committees drew criticism from at least one deputy. 

275 Experimental research reported by N. V. Radutnaia in 1973 showed how increasing the 
number of lay asessors had virtudy no impact on the decisions of Soviet courts. Her findings 
were accepted by most scholars at the Institute of State and Law of the USSR Academy d 
Sciences and the Institute for the Improvement of Judicial Workers under the USSR Ministry of 
Justice. See also the discussions in Z. U Chernilovskii, "O reforme pravosudiia," Sovetskw 

ravo, no. 9,1987, Iu. Kudriavtsev, "Na putiakh pravovoi reformy," Kommunist, 
no. 144,1988, and more recently, I. L Pehukhin, pravosudie: vremia reform (Moscow, 1991). 
276 For the text of the decree, see Vedomosti Verkhovnyo Soveta SSSIS. no, 9,1989, art. 222. 



Before he could explain the nature of his opposition, however, Gorbachev cut 

him off, proposing to remove the word "courts" horn the offending passage 

but leave the word "justice'* (iustitsiia)?R This unintelligible compromise 

merely underscored how closely linked in Gorbachev's mind were the tasks 

of fighting crime and upgrading the status of courts. In turning to the first 

scheduled topic for the day, the law on the status of judges, Gorbachev 

emphasized how "organically linked" the two questions were.*'$ 

Another reason for the tentative nature of the provisions in the law on 

the status of judges had to do with the underdevelopment of Soviet legal 

thought about courts and judicial independence. All of the laws passed by the 

Supreme Soviet in the Fall of 1989 were adopted before much thinking had 

been done, or found a public forum, about the nature of judicial dependence 

in Soviet Russia and the kind of judicial independence that was both needed 

and desired in the USSR Many of the attempts by prominent legal officials to 

express what judicial independence meant were laughably inane. For 

example, in response to a question about the role of courts during judicial 

reform raised at the confirmation hearings for key legal offiaals at the first 

session of the Supreme Soviet in July, Smolentsev, the nominee for Supreme 

Court Chairman, said that "we should raise the court up to that level on 

which it should be979 In response to a question about interference in the 

work of legal agencies during the nomination process for Procurator General, 

Sukharev, the successful nominee, denied that there had been any from 

*n I, the final draft, the word "courts" was reinserted. 
The normally patient Gorbachev was in such a huny to pass this decree that in counting 

the vote, he overiooked a raised hand in the audience signifying a "no" vote. The lone 
opponent of this decree had to interrupt the course of the promedings in order to get his dissent 
registered. Pervaia Sessiia Verkhovnogo Soveta SSSR, Bidleten: no. 1,1989, pp. 49. See also 
the commentary of Iu. Feofanov in "Chto za tsifroi, chto za faktorn," bestiia. August 24,2989. 
279 Pervaia Sessiia Verkhovnogo Soveta SSSR, Biulleten', no. 1,1989, p. 83. 



either the Central Committee or the Presidium of the Supreme Soviet during 

the investigation of the activities of two renegade investigators (Gdlian and 

Ivanov), but suggested nevertheless that "if there had been any interference 

from the Presidium, then this would have been interference in the positive 

sense, since we are nevertheless, a subordinate agency" Qodotchetnvi 

m . 2 8 0  

The only two kinds of interference or pressures which were both 

acknowledged and believed pernicious were those stemming from local 

officials, on whom judges were "materially dependent," and those emanating 

h.om the public (obshchestvennost') and its concerns with crime. In response 

to a query about the frequency of such interference, Smolentsev could not cite 

any numbers, but he conceded that there were indeed "instances, even many 

instances" (mnorco faktov). Nevertheless, he believed that this kind of 

dependence could be cured, rather simply, by giving judges higher salaries 

and hiring better trained, "morally unimpeachable" cadres.281 That judges in 

the people's courts were subjected to and dearly influenced by pressures from 

higher court judges was not only not conceived as a kind of dependence, but 

seen rather as a positive dimension of Soviet judicial organization, a potent 

means for the supervision of judicial behavior. 

Finally, despite its initiation of a public discussion of the need for judicial 

reform and its manifesto on the socialist rule of law state, the Party was reluctant 

to relinquish control over the courts. The legislation whose drafting it 

supervised, if not closely controlled, originally was not conceived in terms of 



"independence" and, it now seems, not intended to confer on the judiciary any 

institutional independence or substantial power. Abolentsev, who had seen 

some of the draft laws in the summer of 1988, reported them as providing for "a 

marked rise in the effectiveness of courts."282 Only three months before the 

Congress at a discussion of judicial reform at the USSR Ministry of Justice, 

Kravtsov declared that "now is the time [for courts and the Ministry of Justice] to 

join forces (deistvovat' soobshcha), not to separate power (delit' vlast')"*~ At 

the Supreme Soviet, Gorbachev prevented any discussion of "departicization" of 

the judiaary, rightly fearing the fractiousness that would ensue.284 

But the Party and the judiciary's ministerial minders were not alone in 

these concerns. Few deputies were keen on giving courts independence or 

confening on them sigruficant new powers. Recommendations to eliminate 

the Ministry of Justice altogether, or even to curtail significantly the scope of 

its organizational guidance, were rebuffed in committee hearings as well as 

on the floor of the Supreme Soviet.285 Most deputies baked at the idea of 

giving courts the power to review the legality of anything other than ads of 

government officials. Certainly they should not have jurisdiction over 

decisions of soviets, and especially not the right to rule on the 

constitutionality of laws of parliament.*86 In the end, the laws which were 

adopted coderred on judges neither greater independence nor power, only a 

higher "status." And were it not for the fact that the judiciary was 

"crumbling" (razvalivaetsia), as Alekseev put it, and the sense of urgency on 

282 Stenogaphic m r d  of the Plenum of the RSFSR Supreme Court, August 23,1988, p. 5 2  
283 Minutes of the meeting of the Collegium of the USSR Ministry of Justice, February 23,1989. 
284 Pervaia Sessiia Verkhovnogo Soveta SSSR, piulleten', no. 48, p. 13. *= Vtoraia Sessiia Verkhovnogo Soveta SSSR, Biulleten; no. 25, pp. 11-13. 
286 See the discussion of the law "on the procedure for appealing ads of government officials 
which violate the tights of citizens and organizations," ibid., pp. 3538. 



the part of the judiciary's prinapal minders to reverse the "outflow" (ottok) 

of judges horn the corps, the law on the status of judges might well not have 

been adopted at the first session. 

Conclusion: The Conundrum of Soviet Tudicial Dependence 

For Soviet judges, perestroika confirmed the aphorism that the most 

dangerous time for an authoritarian regime is when it tries to reform itself. In 

almost every respect, the dependence of the Soviet judiaary was aggravated by 

the attempt to improve justice and reform Soviet society. Personally, judges 

became more susceptible to the entreaties of those in local government As the 

financing of the courts was decentralized, the judiciary's main benefactors 

became local executive councils. And as the relative poverty of judges and 

material deprivation of the courts grew (or at least became more evident), so did 

the potency of inducements from these authorities to administer the law in 

particular ways. 

Institutionally, courts remained well within the orbit of the Ministry of 

Justice and subject to the pervasive and petty tutelage of regional departments. 

At the local level, the relations between courts and Departments grew strained 

as the latter were charged with improving the work of the former without any 

additional resources. Judges became the subject of disiciplinary proceedings so 

often in these years that Departments lobbied for the right to punish them 

independently, without having to go through the Discipline Boards, and 

portrayed this as a time-saving proposal.2n Latet, in a nod to the new 

287 According to one report, 57 percent of all Directors of departments of justice requested the 
right to issue supervisory protests of individual judicial decisions. Simkin, op. at, 1986, p. 65. 



discourse on judicial independence, the Ministry changed the name of its main 

department, the Administration of Judicial Organs, to a more approachable 

"Administration for the Organizational Work of Courts." But this did not 

substantially affect the character of its work, nor that of the Departments in the 

locales. One judge from Moscow wrote that the guidance of the Departments 

was for courts "a suffocating embrace."*" Even the USSR Minister of Justice 

observed that in some regions, the work ethic of Departments gave credence to 

questions posed about the weight of the administrative "hat" worn by the 

courts. It was ironic that the shortage of jurists willing to become judges and 

the great concern for keeping judges in the corps, which might have led one to 

expect more respectful treatment of those in office, had little positive impact on 

the style of the Departments' guidance. 

Internally, judgest dependence grew much more acute. In an earlier era, 

lower court judges could rely on a sympathetic and paternalistic review of their 

decisions by their mentors in cassation But the onslaught of "education" from 

above and more "exactitude" on appeal - the hallmarks of Terebilov's 

revolution in justice -- removed or at least deflated this cushion Lower court 

judges were admonished and badgered into making decisions which accorded 

with the views of their vertical superiors. They were disoriented and 

embittered by the changes in the conduct of their colleagues up above. 

The relationship between these three dimensions of dependence was 

never particularly dear. The prospect of reform introduced even greater 

uncertainty into the overall balance of judicial dependence. The proposal to 

elect judges through soviets at higher administrative levels in particular 

- - -- - - - - -- - -. 

*a V. I. Kanonenko, "Nezavisirnyi no podchinenyi," Jzvestiia, May 12,1989. 



threatened to upset the source of their financing, and thus the weight of the 

relative dependencies. As Bobrov, the Chairman of the Moscow Regional 

Court, reported with dismay in March 1989, "now that oblast courts will be 

elected from above, the obh~olkorn tells me I'm no longer theirs (ia ne ikh.. 

They've promised me only two apartments in 1989, instead of the seven we 

got in 1988. These days the cadres in the people's courts and oblast courts are 

chosen without us. But at the Collegia [of Departments and Ministries] it's 

the Chairmen of courts to whom questions of the quality of courts' work are 

addressed. The courts are becoming orphans (beskhoznve): they've been 

taken away from the higher courts, separated (otdeleny) from local power, 

and Miniust hasn't particularly taken care of (radel) the courts."289 

289 Minutes of the meeting of the Collegium of the RSFSR Ministry of Justice, March 10,1989. 



The Politics of Judiaal Independence and the Administration of Criminal 
Justice in Soviet Russia, 1982-1992 

Chapter Five: Judicial Independence, Old and New 

Introduction. 

This chapter examines how the three main dimensions of Soviet judicial 

dependence were affected by the reform legislation adopted in the Fall of 1989. 

I consider in sequence the personal, collective (or institutional), and internal 

independence of judges. Then I evaluate the relative weights of these three 

dependencies. 

Personal Independence. 

New Elections and their Repercussions. 

In the Spring and Summer of 1990, in most republics and regions of the 

USSR, almost the entire corps of people's court judges was elected for a ten 

year period by regional soviets of people's deputies. The fact that these 

elections took place at all requires some explanation, since there was no legal 

reason or constitutional obligation for them to be held. Neither the 

amendments to the Constitution of December 1988, the Law on the Status of 

Judges of August 1989, nor the new Fundamentals of Legislation on Court 

Organization adopted in November 1989 specifically required that those 

judges who had been given a five-year term by the population in June 1987 

now be reelected.= Nevertheless, in most union republics, and in 67 of the 83 

- 

1 The decree of the USSR Supreme Soviet on November 13,1989 enacting the new Fundamentals 
affirmed that those judges elected after December 1,1988 - that is, according to the new 



regions, territories and autonomous republics of the RSFSR, local soviets 

scheduled judicial elections for their first sessions. In many, if not most, 

regions the elections were uneventful.2 But in some, as we shall see, there 

was considerable conflict and rancor between judges, deputies and the local 

Departments of Justice. Each respective "branch of government attempted to 

assert its authority over the others. 

The Law on the Status of Judges ascribed to the organs of the Ministry of 

Justice the central role in judicial selection (podbor). This itself was not a 

novel development, for, as we discussed in chapter two, the Ministry and 

local department always had exercised primary responsibility for this 

function, giving courts merely a consultative voice in these matters. But the 

requirements made of judicial candidates and the rules and procedures for 

getting them elected were new, and in the Fall and Winter of 1989, the 

Ministry of Justice of the RSFSR sent out to its subordinate Departments 

"recommendations" as to how they should be foliowed.3 

Departments were instructed first to compile a dossier for each working 

judge and new recruit, consisting of a "reference" (kharakteristika) -- 

primarily a statistical record of their past performance - and a report on their 

"moral" cnravstvennvie) qualifications for the post. Departments were told 

provisions in the Constitution - retained their new amstitutional tenure of ten years. See 
Vedomosti Smezda Natodnvkh De~utatov i Verkhovnono Soveta SSSK October 1989, no. 23. * See, for example, the USSR Ministry of Justice's rePo; on elections in Belorussia, February 19, 
1990, and its general overview of election results discussed at the meeting of the Collegium, June 
25,1990. 1 was unable to locate the minutes of the meetings of the Collegium of the USSR 
Ministry of Justice for 1990. The account here, therefore, relies primarily on NFSR materials 
and a few documents on the operation of the USSR Ministry of Justice located in the files of its 
main administrative subdivisions - the Administration of General Courts, and Administration 
of Cadres. 
3 See the minutes of the meeting of the Collegium of the RSFSR Minishy of Justice, November 
21,1989, and January 10,1990. 



to include in this dossier a written statement of consent from each judge 

confirming their willingness to be advanced as a candidate, as well as a letter 

of approval from the labor collective in which they presently worked. On the 

basis of these materials, Departments were to propose a "rank" (Has) for each 

judge. The completed dossier then was to be sent to the Judicial Qualification 

Boards (JQBs) -- which were to have been elected at Conferences of Judges in 

each region from among the members of the corps - for an "examination" 

(attestatsiia) of their preparedness and "condusion" (zakliuchenie) as to rank. 

Finally, the dossier(s) of candidates approved by the JQB were to be forwarded, 

along with a letter of support from both the Ministry of Justice and Supreme 

Court, to Commissions on Socialist Legality of regional soviets after whose 

initial consideration the candidates were to be voted upon by the deputies. 

Candidates receiving two-thirds of the votes of all deputies were to be 

considered elected. 

In most regions, the selection of judges took place in accordance with the 

Ministry's recommendations and, for the most part, without hitches3 In 

Novosibirsk, there were two cases in which the secretarial and support staff of 

a court (eg bailifs, stenographers) opposed the renomination of judges whose 

demeanor was claimed "un-judge-like" (ne ~osudeiski) and "arrogant" 

(nadmenno), as well as differences of opinion between the JQB and 

Department on the appropriate rank of 5 individual candidates. But only one 

of all working judges in Novosibirsk was not re-recommended and not one 

According to a June 25,1990 report of the USSR Ministq of Justice, deputies in one region 
demanded to be included as members of the JQB. According to a report of the USSR Ministry of 
Justice dated March 20,1991, deputies of regional soviets in a "number" (riad) of regions usurped 
the Departments' control over the selection process. 



of the Department's new recruits was opposed by the JQB.5 In the USSR as a 

whole, only 20 candidates put forth by Departments were rejected by JQBs. In 

fact, the only real problem at this stage of the selection process was finding 

enough recruits. Because of a dearth of jurists both w i h g  to serve and 

fitting the legal requirements, no candidates at a l l  were presented for 160 

judicial vacancies, most of these, reportedly, in the RSFSR.6 

Once the files of candidates for judicial posts were turned over to the 

regional soviets for consideration and election, however, the process did not 

go as smoothly as hoped by the RSFSR Ministry. In most regions, judges were 

invited to pre-electoral deputy hearings and many were questioned on the 

floor during the voting? In Leningrad, all 217 candidates were invited to the 

City Soviet and waited seven and one half hours before being summoned 

into the session, whereupon several were grilled by deputies. While only two 

of the 217 were not confirmed, aIl of the judges, according to the Deputy 

Director of the City's Department of Justice, were "flabbergasted" 

(osharashennv) by the conduct and questions of the deputies and a number 

promptly tendered their resignations8 In Novosibirsk, where again only two 

the 159 candidates were rejected, several were interrogated by deputies and 

5 Interview with A. V. Kol'tsov, then Chairman of the JQB of Novosibirsk, December 16,1991. 
In Omsk, one candidate advanced by the Department of Justice was rejected outright by the JQB 
and there were disagreements about the rank of 10 of the 111 judges proposed. Interview with 
A. P. Zinov'ev, Chairman of the JQC of the Omsk Region, May 23,1991. 

Letter from Gubarev, Deputy Minister of Justice of the USSR, circulated to all Union Republic 
Ministries of Justice, dated July 3,1990. It was mported also that Departments in some cases tried 
to engineer the election of jurists who did not meet the statutory criteria for judicial candidates. 

The RSFSR Ministry of Justice countenanced the further examination by deputies only of 
candidates for chainnen of people's courts. In its opinion, the JQBs would examine all 
candidates "carefuUy" @shchatel'no) on its own. It had expected that judges would not voted 
upon individually but rather confirmed "as a list" (spiskorrl) by a single vote of confidence. 
Letter from the Administration of Cadres of the RSFSR Ministry of Justice to T. V. Kust, 
Diredor of the Department of Justice of the Novosibirsk Region, August 21,1989. 

I n t e ~ e w  with I. V. Trifonova, November 25,1991. In 1989,12 judges left the corps in 
Leningrad; 35 exited in 1990. 



subjected to what an official from the Department of Justice termed "the most 

humiliating and unprecedented" questions about their past decisions.' 

In Omsk, a normally placid region, judicial elections took place amidst 

great public outcry and lasted two days. Dissatisfied litigants and disgruntled 

relatives of convicts picketed the building and hurled insults at judges they 

recognized as they arrived for the sessions.lO On the first day, the regional 

soviet approved only those judges about whom there were no questions or 

complaints. The confirmation of 14 more contentious judges was left to the 

next day. Most of the questions directed at these judges concerned specific 

cases in which convictions and sentences had been issued for actions which 

in 1990 were no longer prosecuted or considered "criminal" offenses." 

Although I was unable to obtain a stenographic record of the proceedings, we 

can gain an appreciation of what they probably were like from the minutes of 

the confinnation hearings of one Aleksandr Stepanovich Pervoikhin, a 

former district procurator who in July 1991 was proposed by the Omsk 

Department of Justice to be Chairman of the Tevriz District People's Court 

After a brief introduction from the Director of the Department of Justice, a 

deputy horn Pervoikhin's riding took the floor: "Comrades," he said, "we've 

got numerous problems of embezzlement, theft and abuse of public office in 

our district. I won't go into the details, comrade Pervoikhin knows about 

them well enough, but these facts illustrate that the procuracy worked very 

poorly." Another deputy was not so coy about the details or their signifiance: 

Interview with G. K. Sliusarev, Senior Consultant for Cadres, Novosibirsk Department of 
Justice, May 14,1991. 
lo See Vechemvi Omsk, June 20 and Omskaia pavda, June 21,1990. 
l1 I n t e ~ e w s  with V. M. Budyika, Director of the Omsk Regional Department of Justice, May 
22,1991 and December 12,1991. 



If the leaders of a district where al l  this graft flowered are still in 
power now and today support his candidacy, well, then that is not a 
real procurator. If he was doing his job the local leadership would 
have something against him I know that if in my district the 
procurator had decided to fight corruption, there would have been 
so much opposition that al l  sorts of investigative commissions 
would have been established. But in (t)his case, there are no 
complaints; this shows that this procurator is convenient (udoben), 
obviously convenient, and I would rather not have a convenient 
judge, all the more so in such a dangerous district." 

At this point, another deputy intejeded: "I only need to say two cents worth. 

it doesn't surprise me a bit that neither the procuracy nor the KGB receive the 

kinds of signals about corruption that we deputies get - no one trusts them! I 

need more than two hands to count the times when nascent business circles 

name persons, some of them present here, and spec@ the amounts they get 

for solving specific problems.'Q 

Contempt for judicial candidates was not limited to Pervoikhin, who was 

not confirmed, or the Omsk Region. In the USSR as a whole in 1990, 95 

judges were rejected outright by regional soviets, and in respect to another 59, 

a final vote was postponed.13 In the same year, elections were not held at al l  

in 16 of the 83 regions of the RSFSR In a letter to V. F. Iakovlev, USSR 

Minister of Justice in 1990, Belomesov, the Chairman of the Commission on 

Socialist Legality of the Donetsk Regional Soviet, explained that elections 

would not be held in his region until such time as the deputies could study 

the candidates adequately. He charged that the Ministries of Justice of both 

12 Extract (w py ska) of the stenographic record of the July 11,1991 session of the Omsk 
Regional Soviet, supplied to me by L F. Frolova, Senior Consultant for Cadres of the Omdc 
Regional Department of Justice. For an account of the unsuccessful electoral bid of another judge 
in Omsk, see Ornskaia mavda, Februaxy 9,1991. 
13 See the June 25,1996 report of the USSR Ministry of Justice. 



the USSR and Ukraine had tried to sneak into the corps "unreliable" 

(neblagonadezhnve) judges. Belomesov added that he himself had been 

"wrongfully convicted" in two district courts but neither the judges or 

procurators in the cases had been punished.14 Elections also were not held in 

Moscow, where on May 29,1990, one day after the Commission on Legality, 

Law and Order, and Human Rights of the City Soviet recommended to all 

judges that they leave the political party of which they were a member, it 

decided to elect judges only in cases where vacancies existed or were 

unexpectedly created by pre-term departuresP 

The consequences for judges of the decision not to hold elections for a11 

judges were very serious. Those judges elected according to the old 

constitutional procedure were forced to work in an environment of great 

professional uncertainty. Periodically, candidates advanced by the local 

Department of Justice to fill vacancies were rejected by the City Soviet's 

Commission.~6 But judges could only guess at the reasons, for the 

proceedings were kept largely secret. Fedorov, the RSFSR Minister of Ju.stice, 

requested in vain to have a ministerial representative present at sessions 

when individual candidates were examined and questioned.17 All that 

judges knew was that any of their decisions might be used against them one 

day by a highly critical corps of deputies. In the opinion of the USSR Ministry 

14 Letter dated July 23,1990. The USSR Minishy of Justice sent a letter back to Belomesov on 
August 22, in which it derided his "pathetic" complaints and questions- 
15 Interview with iu. P. Sedykh-Bondarenko, Chairrnan of the Commission on Legality of the 
Moscow City Soviet, June 16,1992. 
16 A. V. Prudnikov, Chairman of the Moscow City Soviet's Sub-Commission on Legality, 
daimed that between 10 and 20 percent of the candidates advanced by the Moscow City 
Depannent of Justice were rejected. Interview, June 22,1992. 
17 Fedomv sent two letters to Popov, then Chairman of the Moscow City Soviet, requesting such 
a presence. Although the response of the Moscow City Soviet was not found in the files of the 
Ministry, later meetings of the Collegium of the Ministry illustrate that its efforts were to no 
avail. See the mintues to the meeting of the Collegium, August 30,1990. 



of Justice, postponing the reelections of judges made them "hostages" 

(zalozhniki) of the deputies.18 

The character of the work of the Deputies' Commissions lends credence to 

this judgement In Moscow, deputies conducted their own detailed 

background checks on the candidates and summoned them to hearings where 

they were asked to explain the reasons for their decisions in cases whose 

outcomes had served as the source of citizen complaints. Many of the 

deputies in the Commissions on Socialist Legality had worked previously in 

the Ministry of I n t e m l  Affairs and were not well-disposed or sympathetic to 

judges.19 Their investigatory tactics were suspect. According to a deputy of 

the Moscow City Soviet who chaired its subcommission on law and order, 

one of the members of the Commission recruited a judicial candidate to spy 

on his future colleagues during the course of his apprenticeship.20 In their 

defense, the chairmen of district people's courts in Moscow formed a Council 

and pleaded with the Commission to cease its "concentrated attack" 

(massirovannoe davlenie) on judges?' 

The Chairman of the Commission on Legality of the Moscow City Soviet 

acknowledged frankly that there was "no method" to their investigations, 

and that the questions they posed had to do primarily with the "political 

- 

l8 See the interview with S. G. Lushchikov, Idcovlev's brief successor as USSR Minister of 
Justice, in Chelovek i zakon, no. 7-8,1991,22. 
l9 The Chairman of the Commission on Legality of the Moscow City Soviet and the Chairman 
of two of its subcommissions (On Legality, and on Law and Order) were formerly offiaals in the 
MVD. The Chairman of the Sub-Commision on L,egality of the Leningrad City Soviet was an 
investigator in the Procuracy who had worked closely with Gdlian and Ivanov. In the Summer 
of 1% three of the 12 members of the Sub-Commission on Legality of the Moscow City Soviet 
were jurists. 

See V. Maksimov, %mu byt* sud'ei sud'iam," Sovetskaia iustitsiiq, no. 16,1991,9-10. 
21 Letter from V. I. Kononenko to Sedykh-Bondarenko, June 7,1990. 



convictions" of individual candidates. This meant that candidates were asked 

not only whether or not they had left the CPSU as recommended, but also 

queried about their views on the death penalty, and which laws - those of the 

RSFSR or those of the USSR - they believed had supremacy. He claimed that 

not only were such questions legitimate, but that they were also necessary. 

The legal education of judge-candidates, he said, was a "blasphemy" 

(Drofanatsiia), and the questions put to them by deputies would help them to 

start thinking about law and legal principles. To these ends, the Commission 

ruled that all candidates would have to go through a three month course of 

lectures given by judges from the RSFSR Supreme Court before being 

considered in earnest by the City Soviet= 

Working judges had to contend not only with pressures stemming from 

the prospect of reelection, but also with more direct attempts by deputies to 

determine the outcomes of trials. According to a report compiled by the 

RSFSR Ministry of Justice, between January and November of 1990 there were 

60 well-documented instances of deputies trying to dictate verdicts in cases 

sub-judice. In one case, a judge in the city of Leningrad received a letter from 

a deputy from the Komi Autonomous Republic (apparently on behalf of a 

relative), in which the latter stated "I consider that the apartment in question 

should be given to the defendent, not the plaintiff, and I request that this 

matter be resolved in accordance with my opinion."n Interference of this 

nature also took place in criminal cases. A number of judges received both 

- - - - - - - -- - 

22 Inteniew with Sedykh-Bondarenko, June 16,1992. A former long-time judge of the RSFSR 
Court who gave lectures for these judges concurred with Sedykh-Bondarenko's impression of 
their educational preparedness. Lnterview with M. D. Buinyi, January 5, 1991. 
23 See the minutes to the meeting of the Collegium, November 28,1990. See also, Iu. D. 
Severin, Sudebnaia refom v SSSR: problemy organizatsio~o-pravovogo obespecheniia 
pravosudiia," Trudv mavovoi akadernii vyp. 1 (Moscow, 1991), 76. 



written and oral requests from deputies to change the conditions of the pre- 

trial custody of defendents, as well as entreaties to acquit friends and convict 

enemies. According to most of the judges I interviewed, however, 

interference was most common in matiers of civil law, espeaally housing 

and labor disputes. 

It seems likely that the RSFSR Ministry of Justice underestimated the 

extent of interference by deputies. While both the Omsk and Novosibirsk 

Regional Departments of Justice replied in the negative to the Ministry's 

question "Have there been any incidents of direct interference in the work of 

the courts," there were in fact in both regions a number of such cases.24 A. A. 

Artemenko, the Chairman of the Central District People's Court in the city of 

Novosibirsk, claimed that there was a steady stream of deputies who came to 

his office and demanded to see the files of the cases on his desk.25 V. N. 

Iakubovskaia, the Chairman of the Kalinin District Court recalled receiving 

several phone calls from deputies, but maintained that their inquiries into 

specific cases (again, mostly housing disputes) were always respectful and 

"reserved" (sderzhann0)?6 However, A. V. Pechko, a judge in the Soviet 

District People's Court, recounted for me how Surdatovich, the Chairman of 

the Commission on Legality and Human Rights of the Regional Soviet, 

"opened the door to my office with his feet, the creep (naelets)," and told him 

that his decision in a labor dispute should accord with international 

covenants, a copy of one of which was insistently placed on his desk?' 

24 Letter from Budylka to the RSFSR Ministry of Justice, dated January 29,1991. An analogous 
letter was sent from Kust to the Ministry on Febnraty 3,1991. 
25 Interviews, May 16,1991, and July IS, 1992. 
26 interview, May 14,1991. 
27 Interview, May 17,1991. 



There were also a number of instances of less direct interference by 

deputies, where judges' decisions were subjected to political scrutiny after 

they had acquired legal force. The Chairman of the Berdsk City Court of the 

Novosbirsk Region, for example, was invited to "give a report" 

(otchitvvat'sia) of his decision in an eviction case to the Deputy's 

Commission, but refused.28 Several other judges in Novosibirsk as well as 

Omsk reported that they had learned from their kurator in the Regional 

Court that deputies had protested their decisions and demanded they be 

overturned. But few of these incidents, as well as those unmistakeable cases 

of interference outlined above, were ever reported to the Department. Judges 

understood them as the lamentable excesses of deputies' enthusiasm for 

democracy and general "legal nihilism." 

It was not only deputies who tried to influence the course of justice in 

such a manner in this period. According to Fedorov, the RSFSR Minister of 

Justice, local party organs and offiaals had persisted in their efforts to control 

the work of the courts and influence decisions in individual cases.29 The 

leaders of economic enterprises, too, what one judge called alternately the 

"nouveau riche" and "thiefs of Soviet democracy," became embroiled in 

lawsuits and threw their political weight behind their interests in court. In 

the Balaklei district of Kharkov in the Ukraine, for example, the director of a 

construction conglomerate sent his employees to surround the courthouse 

each time the court issued a judgement contrary to its wishes9 Ordinary 

28 Interview, May 13,1991. 
29 Letter from Fedorov to I. K Polozkov, First Secretary of the Central Committee of the 
Communist Party of Russia, dated November 24,1990. Fedorov daimed to have documented 
the actions of several offiads which, he warned, could now be pmsecuted in court. 

See the USSR Ministry's account of the local readion to an eviction ordered by the court in 
the minutes to the meeting of the Collegium, December 28,1989. This case was also reported in 
Thuzhie gnezda," Izvestiiq October 10,1989. 



citizens also beseiged courthouses and harrassed judges. The frequency with 

which crowds assembled outside courthouses in this period demanding their 

version of justice prompted one journalist to dub this practice "megaphone 

iaw."3l Twice in 1991 the court house of the Soviet District in Novosibirsk 

was occupied by groups angry at its decisions - once by a group of doctors 

(estimated by one judge at "perhaps two hundred") whose colleague was 

being sentenced for criminal negligence. The doctors warned the judges to 

"think about who you're sentenang. And don't forget that you'll have to 

come to us for help some daym1'32 

The press and mass media were another important source of pressure on 

judges in this period. While a number of journalists for central newspapers 

such as Izvestiia. Pravda, and Literatumaia eazeta had taken up the cause of 

judicial independence and reported the shameful details of efforts to distort 

the administration of justice, their critical investigations into the workings of 

the courts often served as the pretext for deputy inquiries and demands for 

retribution. The contemptuous and derisive tone of many publications did 

not help matters. Vaksberg, one of the most anti-Party of the muckraking 

journalists and a leading force for judicial reform, referred to judges as 

"obscurantists (mrakobesv) with law degrees33 At the local level, journalists 

were not much more considerate. In Novosibirsk, for example, it was 

common for newspapers to publish commentaries of cases under 

See lu. Feofanov, "Ot komandy po telefonu, k komande po rnegafonu," Izvestiia, May 30, 
1990. For the details of two of the more sensational assaults on a courthouse, see V. 
Vyzhutovich, "Revtribunal," Inrestiia, June 22.1990, and V. Kulagin, 5ud v rnilitseiskoi 
osade," Jzvestiiq, November 15,1990. 
32 This estimate must have been far-fetched, since the court house consisted of six small offices 
and two courtrooms, neither with a capacity for more than 15 persons. 
33 Other prominent journalists (such as Feofanov and Borin) also used scurrilous terms and 
epithets to describe Soviet judges and their work See the discussion in V. Zviagintsev, 
"Sudebnaia oshchibka: pravo na nee, pridriny, posledstviia," Chelovek i zakon, No. 10, 1991. 



consideration in the courts indicating the "necessary" or "only just and legal" 

outcome.34 

Judges' physical security was far from assured in this period as well. In the 

first half of 1990 alone, according to the RSFSR Ministry of Justice, 33 

courthouses were burgled and 22 deliberately set fire to. During this same 

period, 88 judges received death threats or were threatened with grave bodily 

harm. The police, however, did little to prevent or counteract these threats. 

In only 27 instances were criminal investigations initiated (vozbuz hdeny), 

and only two people were convicted. While judges continued to be subject to 

such threats in the following year, the rate of investigation, prosecution and 

conviction for such crimes remained remarkably low.35 Judges needed the 

"telephonization" of their apartments, the Ministry reported, not merely for 

"comfort" but also for their safety.36 

Local Departments of Justice did little to protect their judges from these 

pressures and were reprimanded by both the USSR and RSFSR Ministries of 

Justice for their failure to do so? I, many respects this was unfair, for 

republican ministries, and the USSR Ministry in particular, themselves failed 

to intervene decisively in such matters or see that the perpetraton of 

34 For examples, see Moment istinv, November, 1990, and Sovetskaia sibire, October 17,1991, 
and Vechemyi Novosibirsk February 23,1992. See also the report on such ''indirect pressure" 
on judges written by Voronin, the Deputy Director of the Novosibirsk Regional Department of 
Justice, dated February 30,1992. 
35 On April 15,1991, in response to an offiaal deputy "inquiryn (zaps) ,  Lushchikov reported 
to Iu. Golik, the Chairman of the relatively short-lived Commission for Coordinating the 
Activities of Law Enforcement Agenaes of the USSR Supreme Soviet, that since the adoption of 
the law on Contempt of Court only four persons had been convicted for making threats on the 
life or person of judges and only 15 punished for "insulting" a judge. 
36 Minutes to the meeting of the Collegium of the RSFSR Ministry of Justice, June 19,1990. 
3' See the letter sent by Mel'nikov, Deputy Minister of Justice of the USSR, to all republican 
Ministries of Justice on July 27,1991, and the minutes of the meeting of the Collegium of the 
RSFSR Ministry of Justice, December 19,1991. 



interference were punished.38 While it is true that local Departments of 

Justice were reluctant to confront deputies about their actions, they were also 

powerless to do much about i t  The authority to bring criminal or even 

administrative charges against deputies rested solely with the procuracy and 

required the consent of the regional soviets. In addition, like the courts, the 

procuracy was dependent on the local soviets in many respects and reluctant 

to initiate proceedings against either the deputies or their electorate39 

Suppressing the criticism of a long-silenced public was not a politically 

attractive proposition at this juncture in Soviet history. 

Physical threats and the environment of public mistrust of the courts 

made judges nervous. The stress took its toll on their health: one fifth of the 

judges who left the corps in Leningrad between 1987 and 1990 did so because 

of high blood pressure and chronic hypertension9 It also had an impact on 

the way they interacted with the public Judges were volatile in court. One 

judge in Novosibirsk recounted how as he announced a guilty verdict and 

three year prison sentence in a malidous hooliganism case, the defendent 

yelled "you should be out shovelling shit" (der'mo ~erebirat3. His response 

was more subtle, but equally derisive: "that's just what I'm doing here, my 

dear man," he said. Once the defendent grasped the meaning of the judge's 

biting rejoinder, he jumped the dock and lunged at him.41 

observed in the Spring of 1991, the Chairman of the Soviet 

screamed at a disheveled university student brought in for 

h a proceeding I 

District Court 

petty speculation 

38 In his interview in Chelovek i 2ak0- nrpru, Lushchikov was unable to expalin why not one 
erson had been punished for the scandal in the Bdaklei district of Kharkov. r9 See the discussion in 0. Martiniuk, "Mestnaia vlast' i prokuratura," Sotsialis ti cheskaia 

zako~ost ' ,  no. 5,1991,21-22. 
40 Report on cadre h o v e r  (tekuchest') in Leningrad sent by Rakuta, Director of the City 
Department of Justice, to the RSFSR Ministry of Justice, dated February 7,1991. 
41 Interview, May 17,1991. 



(selling cigarettes at four times the retail price) because, or so it seemed to me, 

he would not stand at attention "Are you a civilized person?!" she barked. 

'In so far as it's possible in this country," he snapped bad& 

In our discussion of this case later, the Chairman told me she had been 

tempted to cite the young man in contempt She did not, she explained, 

because she sensed his disrespect was not malevolent But most Soviet 

judges did not exercise such self-restraint. According to the data of the USSR 

Ministry of Justice, almost 7500 people were cited for contempt in 1990, one 

quarter of whom were subjected to "administrative arrest" (arest) - that is, 

jailed for a short period. The penalties, it appears, were applied primarily to 

ordinary citizens. Of the total, 188 had been cited for obstructing the service of 

lay assessors (i.e. not releasing them from work), and 119 for failure to 

respond to "private rulings" of the courts. In these cases (approximately four 

percent of the total), the object of citations were either petty officials or leaders 

of local enterprises. In almost 96 percent of the cases, however, it was the 

litigants or criminal defendents who suffered these penalties, usually for 

failure to appear in court (neiavka).*3 Unable to use the new Law on 

Contempt against deputies who were protected from prosecution by their 

immunity, judges turned it against more vulnerable subjects. 

Judges were dismayed by their defenselessness and bitter about what 

seemed to be a universal lack of respect for the judiciary. But the contempt 

was mutual, and to a considerable extent self-perpetuating. Judges' 

42 Petty speculation was an administrative offense (i.e misdemeanor) and typically tried in 
the offices of judges, not courtrooms The camped quarters in which such justice was 
administered only added to its roughnesd * See above, note 35. 



comportment in the trial room and frequent recourse to the contempt power 

did Little to improve their relations with the public or buttress their popular 

esteem Their descriptions of the persons against whom the law on contempt 

was used were extremely hostile. A number of judges explained to me 

plaintively that using the little coercive power they had was the only way 

they could mete out justice for a "thick-skulled population'* (tverdolobvi 

narod), full of "psychotics" (psikhie) and "ignoramusses" (nevezhdi). 

Criminal defendents, no favorite in any country, were reffered to 

unflinchingly as "scum" (podonok) and "dirt" (eriaz'). 

It is difficult to determine with any accuracy whether judges were more 

vulnerable and personally dependent in this period. Certainly most judges 

believed they were more susceptible to influence now than they were ever 

before. Many claimed that the amount of interference and pressure from 

deputies and active citizens far exceeded anything experienced in the pre- 

reform era. The testimony of Pechko, a veteran judge in the Soviet District 

People's Court of Novosbink, is characteristic of the sentiment of most judges 

I interviewed: 

I've worked ten years now. Directly (navriamuiu), that is from 
either Party or Soviet organs, well maybe three or four times, lets 
say, I've experienced pressure (nazhim). But from aIl of these here 
social organizations and "scientists," we'll call them, from Soviet 
Akademgorodok, our Siberian Division [of the Academy of 
Sciences] - from them I've felt much more influence (vlianie). It's 
as if everyone's crawling into places where they shouldn't be, 
jumping onto other's sleds, and meddling (vmeshivaiutsia).~ 

44 Interview, May 17,1991. 



Material Deprivation. 

Another aspect of judges' personal independence, or lack thereof, which 

needs to be examined is their financial security and material well-being. One 

of the main virtues of the law on the Status of judges was its promise to 

improve the lot of the administrators of justice. It pledged that judges would 

be provided with proper housing within six months of their election, and the 

decree of the USSR Supreme Soviet enacting the law directed the Council of 

Ministers to "resolve" within two months "the question of improving the 

material conditions of workers in the courts, procuracy and organs of justice 

in accordance with the recommendations of the Supreme Court ... previously 

submitted to the Council of Ministers." This meant that the salaries of 

judges, procurators and employees of the Departments of Justice were to be 

raised.* 

There was a sense of urgency about the inclusion of these provisions in 

the law already in the Summer of 1989 when, as we have seen, a large 

number of judges threatened to leave the corps. Two months after the law on 

the Status of judges was adopted, there still was cause for alarm. At the 

October 10, 1989 meeting of the Collegium of the USSR Ministry of Justice, it 

was reported that the Kian'msk Dishict People's Court in Lithuania had 

threatened to join the strike of judges already begun in Vilnius if steps were 

not taken to address their demands immediately. The situation in other 

republics was not so grave but nevertheless tense. On October 25, the Council 

of Ministers of the RSFSR finally issued a decree raising judicial salaries. A 

45 Vedornosti S'ezda Narodnvkh De utatov Verkhovnogo Soveta SSSR, no. 9, August 9,1989, 
article 223, pp. 3489. 



judge in an urban district people's court would now recieve 350 rubles a 

month, plus an additional s u m  for his or her "rank" and a salary supplement 

for "lengthy senrice" (za wslueu let)$ The new rates were to take effect on 

January 1,1990. 

The decision to improve judicial incomes in such an incremental and 

bureaucratic manner kept judges in the orbit of local government agencies. 

The executive committees of regional soviets were responsible for formally 

confirming judges' rank, and they often ignored the "conclusion" of the JQC 

in these matters, although its opinion was to be supposed to be decisive. For 

example, in Novosibirsk, where the Department of Justice proposed a lower 

rank for five judges than recommended by the JQC, the executive committee 

nevertheless followed the Department's advice. The difference in income 

was minimal, but symbolic of the judiciary's lack of corporate autonomy and 

relative material dependence. 

Even with the supplements for rank and service, however, judicial 

incomes were not especially high Their colleagues in the Bar, for example, 

made much more money, particularly after the removal of strict controls 

over advocates' fees. The ability of the Departments of justice to give judges 

bonuses and confer "material assistance" therefore assumed greater 

importance. Departments were allowed to give chairmen of people's courts 

bonuses worth up to two and one-half month's salaries over the course of the 

year - that is, more than one thousand rubles.47 The chairmen of the 

46 A judge with a third rank, for example, was to receive an additional 100 rubles per month. 
47 The RSFSR Ministry of Justice had to petition the USSR Ministry of justice for permission to 
confer a bonus @remiis) on Lebedev, the Chairman of the RSFSR Supreme Court. Letter from 
Gubarev, the First Deputy Minister of the USSR, to Fedorov, dated August 20,1990. 



people's courts, in turn, were entitled to give their own judges up to two 

months' salaries, although they had to receive the permission of the 

Departments to do so. The significance of judges' financial attachment and 

dependence on Departments was more than symbolic: one thousand rubles 

was no laughing matter in 1990. While T. V. Kust, the Director of the 

Department of Justice in Novosibirsk, claimed that bonuses were doled out 

"automatidy" (v obiazatel'nom ~oriadke), in Omsk, only judges with good 

performance records (high rates of stability of sentences and much 

prophylactic work) received this semi-anual "incentive" @ooshchrenie).48 

An even more tangible symbol of the judiciary's material dependence was 

the state of the buildings in which they worked. In previous chapters we 

described how the Communist Party repeatedly postponed committing 

investment to the judicial infrastructure. At the end of 1988, when it finally 

did resolve to remedy these problems, it was too late. The CPSU no longer 

could closely control the actions of local governments, which almost 

universally were cool to the question of judicial reform For example, by 

January, 1990, the Executive Committee of the Novosibirsk Regional Soviet 

had not taken any steps to effect the implementation of the November 28, 

1988 decree of the RSFSR Council of Ministers obliging all local governments 

to submit plans for building new courthouses and reconstructing old, 

dilapidated ones. Abolentsev, at that point still Minister of Justice of the 

RSFSR, wrote a letter to Boikov, its chairman, in which he noted that in 13 of 

32 of the region's districts, courthouses lacked separate chambers for 

- -  - 

48 In Omsk, almost all judges received bonusses in October, 1990. Only one third, however, 
recieved bonusses in January and April 1991, because of what the Department called the "low 
quality of justice in certain courts." In the USSR as a whole in 1988,21 percent of all judges 
received material "incentives." Minutes to the meeting of the Collegium of the USSR Ministry 
of Justice, April 28,1989. 



deliberations. "I strongly implore you," he wrote, to work on this matter. 

Three months later, Abolentsev received from Boikov a terse Letter stating 

that the matter would be discussed at the May sesssion of the soviet9 

I interviewed Kust shortly after this session in May 1991. She had little 

encouraging news to report. While the soviet had pledged more money for 

repairs, furniture, typewriters and even computers, it left it to her to get local 

distributors and construction associations to agree to do the work Such 

agreements were not easy for the Department to arrange. Construction was a 

supply-driven industry in the USSR, as was perhaps every sector of the 

economy. The Department of Justice was only one of several bidders for a 

construction firm's time and manpower, and while the Departmentk line of 

credit was not in doubt, it had little in the way of benefits it could tack on to 

an agreement to build or repair courthouses. It thus required enormous 

amounts of time and energy, as well as begging and pleading, to obtain what 

was in the end virtually a favor from builders. With teas in her eyes, Kust 

recounted how the preceeding year, after months of complicated negotiations, 

she went out to examine the site on which she had just secured an agreement 

for a new courthouse to be built, when the builder amved and said the deal 

was off.50 

-- - - -. - 

49 PANO, f. 1020. op. lB, d. 109, ll. 14. 
50 Mikhail Rakuta, the Director of the Leningrad City Department of Justice, described 
similar problems in arranging construction in his jurisdiction. After having secured the 
cooperation of the executive committee of the city soviet in repairing a courthouse, he claimed 
he invariably received phone calls from government officials with "hints" about favors he 
might arrange that were "more than transparent." See his remarks in "Sudy i sovety: problemy 
i mzhdeniia," . . ti " no. 19, 1990,543. 



The impotence of the Departments of Justice in such matters meant that 

judges were often left to make arrangements on their 0~~1.51 At a meeting of 

the Collegium of the Novosibirsk Department of Justice on May 13,1991, the 

Chairman of the Kuibyshev District People's Court whose building had 

burned down that winter and therefore presently worked out of an apartment 

complex was asked by Kurochkin, the Chairman of the Oblast Court, whether 

she had had any success finding a new building. "No," she replied, somewhat 

incredulously. "Well," Kurochkin concluded, "you have to find some shelter 

(koe ede oriiutit'sia nado) soon." Some chairmen handled such assignments 

with aplomb. In Omsk, the chairman of one court used his good relations 

with the executive committee of the local soviet to occupy part of a well 

constructed school house. In Novosibirsk, the Chairman of the Soviet 

District People's Court, whose building once sewed as the workers' barracks 

of, and was still owned by, Sibakademstroi, a construction conglomerate, used 

her good relations with its director to arrange repairs to the toilet and the 

installation of new wood panelling in the corridors. Such assistance and 

favors, however, kept judges exposed to return requests. 

The most remarkable provision in the law on the Status of judges was the 

promise of housing. A number of judges in Novosibirsk said it was the 

prospect of a better apartment that kept them from leaving the corps in 1989, 

and according to Kust, the Director of the Department of Justice in 

Novosibirsk, it was the promise of a good apartment which helped her lure 

enough jurists (including seven investigators from the Regional Department 

of Internal Affairs) into standing for judicial elections in 1990. Fulfilling this 

51 According to Rakuta, supra, 80 percent of all work for the "material supply" of the judiciary 
was done by the Chairmen of the courts. 



promise, however, turned out to be rather difficult The law did not stipulate 

which local soviet, district or regional, was required to supply judges with an 

apartment; nor did it speclfy what was meant by an apartment in a "well-built 

housing unit" (blaeoustroennoe zhiloe ~omeshchenie). Most local soviets, 

moreover, responded negatively to the new law. Some flatly denied that the 

law required them to supply judges with apartments. In January 1991, 

according to a report of the USSR Ministry of Justice, 13 months since the law 

on the status of judges came into force, more than 500 judges in the USSR as a 

whole still "had no place to live" (half of these Lived in dormitories) and 

another 850 "desperately (ostro) needed improvements in their Living 

quarters.'52 

The "apartment problem" (kvartirnvi vovros), as it was often referred to, 

was solved in different ways in different regions. In Leningrad, it was 

resolved rather felicitously; a former judge who had been elected as a deputy 

to the City Soviet, was selected to head its Department of Housing and 

promptly secured a number of apartments for the Department of Justice to 

distribute.53 In Omsk, the Department of Justice had to resort to empty threats, 

warning local soviets about the possible legal penalties for "failure to execute 

the law." And in Novosibirsk, with a much less confrontational Director of 

the Department of Justice, judges either had to wait patiently for housing 

obtained through diplomacy, or fend for themselves. One judge, who 

admitted later that he had joined the judiciary solely for the purpose of 

acquiring adequate housing for his family, decided to fight for his apartment 

52 Letter from RSFSR Ministxy of Justice on housing problems sent to USSR Ministry of Justice on 
January 21,1991. 
53 Interview with G. Zuevskaia, Senior Consultant for Cadres, Leningrad City Department of 
Justice, November 26, f 991. 



in court. His case, which I describe below, was perhaps exceptional, but the 

conflict it aroused between the courts and the soviets reveals much about the 

nature of personal judicial independence in the post-reform era.54 

The Case of Comrade Pichugin. 

Until September 28, 1989, A. E. Pichugin was an investigator for specially 

important cases in the Novosibirsk Regional Department of Internal Affairs. 

He had worked at that post for six years, and before that for one year as an 

ordinary policeman. He was a veteran detective who prided himself on his 

sleuthing skiUs. His candidacy for people's court judge was advanced by the 

Department of Justice that Fall over the muted objection of Sliusarev, a 

senior member of the Department of Justice who was concerned about his 

character, which had been dubbed "volatile" (vs~vlchiwi) by his former 

employer. Both Pichugin's character and motive for joining the corps became 

apparent in December 1990, when, after waiting for slightly more than a year, 

he filed a claim against the Executive Committee of the Zheleznodorozhnyi 

District Soviet, suing it for his apartment.55 

Pichugin, his wife, their daughter and son, and his wife's brother in law 

lived together in a three-room apartment totalling 45 square metres in the 

centre of town. While the apartment was only a fifteen minute walk away 

from work, it was too small for all of them to live comfortably, or for 

Pichugin to work effectively at night: like most Soviet judges, he brought 

54 Many jurists joined the judiciary in 1989 solely for the purpose of obtaining better 
apartments. For this reason, a number of the judges I interviewed referred to the law on the 
status of judges as the " l a w  on housing." 
55 Pichugin's case was apparently the f i t  of its kind. In the succeeding years, however, many 
more judges went to court to obtain their housing. 



home the fils of cases pending in court in an effort to catch up on the backlog 

at the office. The process of acquiring a new apartment was exceedingly slow. 

It was not until June 12,1990, nine months after he had been elected, that the 

executive committee of the local soviet put Pichugin's name on a list Cuchet) 

for priority housing assignment The efforts of the Department of Justice to 

speed up the process did not yield results. 

The Chairman of the Oblast Court, who was apprised of the suit and 

situation, transferred the case to the Zael'tsvoskii People's Court, a 

neighboring district. This was done to preserve an apperance of impartiality. 

In Pichugin's words, if his colleagues in the Zheleznodoroznhyi People's 

Court were to be "judging ow own executive committee, and soviet, and I 

myself a judge, acting as plaintiff .... it wouldn't have been pretty." On 

December 25,1990, one day after Pichugin's suit was formally lodged, but 

before it was actually tried, the Zael'tsovskii court put an injunction (arest) on 

a l l  housing stock distributed by the Executive Committee of the 

Zhelezhnodorozhnyi District Soviet. The government's response to this 

action was swift, and cunning. On January 15, 1991, with the assistance of the 

Executive Committee of the Novosibirsk City Soviet, a three-room apartment 

in a new housing complex in a distant district was assigned to Pichugin. 

Pichugin set out for the SeverctChemskoi housing complex one day in 

order to inspect the apartment on offer. Travelling on public transport, it 

took him two hours and twenty minutes. When he arrived, he was appalled. 

Construction on the apartment building, which was in a "distant khanate" 

(t'mutarakanf), had not been finished and, apparently, lacked aesthetic appeal. 

In Pichugin's eyes, it was "a great hulking thing" a long and tall building 



with nine floors which "looked like ledges cut into a hill." He was insulted. 

"In this huge great building," he declaimed, "an apartment on the ground 

floor was found for Judge Pichugin. On the ground floor - you see, no 

prestige, no comfort. And totally inconvenient. The ground floor. The 

windows, they're right ... Anyway. Can you believe it, on the ground floor?" 

Pichugin rejected the apartment he was offered, and revised the 

conditions in his suit. He demanded an equivalent size apartment be made 

available to him where he worked, in the Zhelezhnodorozhnyi District. On 

February 1, the Zael'tsovskii District People's Court tried the case and found 

in favor of Pichugin It ordered the Executive Committee of the 

Zhelezhnodorozhnyi District Soviet to supply Pichugin with an appropriate 

apartment in its own district. The court's decision was promptly protested by 

the procurator of the region, but upheld in cassation on February 28 by the 

Novosibirsk Regional Court. 

The outcomes of both trials incensed several deputies in the 

Zhelezhnodorozhnyi District Soviet. They daimed that there simply was not 

enough housing to go around, and that, regardless, Pichugin's family, with 

almost 9 square metres per person, could not be characterized as "in dire 

need" (ostronuzhdaiushchim). The decisions of the Zael'tsovskii District 

Court, moreover, had "paralyzed" the work of the Executive Committee in 

distributing housing, especially to such categories of people as survivors of 

natural disasters, invalids of the Great Patriotic War, and children of families 

repressed in the 1930s and recently rehabilitated. Worse, the decisions of the 

court constituted a violation of the "separation of powers," since, the deputies 

reasoned, according to article 15 of the Housing Code of the RSFSR the right 



to distribute housing was the prerogative (kom~etentsiia) solely of the district 

and city soviets. The court's assertion of authority in such matters 

represented the "dictatorship (diktat) of the judiciary over the legislative and 

executive branches." In April, the deputies petitioned the regional soviet to 

engineer Pichugin's recall (otzvv).56 

The Department of Justice did not champion Pichugin's cause or come to 

his defense quickly. In fad, the Department lent only lukewarm support to 

his battle. In June, it sent to the Regional Soviet its interpretion of the law on 

the Status of Judges in which it stated blandly that it believed none of its 

provisions had been violated by Pichugin's actions." The reluctance of the 

Director of the Department of Justice to step into the fray was understandable, 

since she was appointed by, and thus herself dependent on, the executive 

committee of the regional soviet, and it was unclear what position it would 

take in this conflict. But it was also the case that Pichugin's actions struck 

most officials in the Department as well as many other judges as rash, actions 

which in the long run might come to haunt the judiciary. Either way, 

Pichugin was out on a limb. He was nervous and agitated when I 

interviewed him in May, three months after the court's mling, still waiting 

for an apartment, and uncertain about the outcome of the recall petition 

which the oblast soviet had just convened to discuss. 

The recall motion was never voted on by the regional soviet of people's 

deputies because of a "lack of a quorum" I was told, and in the Fall of 1991, 

Pichugin received an apartment of satisfactory size and location. In 

56 Letter horn the Soviet of People's Deputies of the Zhelezhnodorozhnyi District addressed 
to the Presidium of the Regional Soviet of the Novosibirsk Region, April 10,1991. 
57 Letter from Kust to the Regional Soviet of People's Deputies, June 19,1991. 



December, I interviewed him again, this time in the presence of a fellow 

judge who had also worked in the Department of Internal Affairs and who 

also had just received an apartment from the executive committee of the 

soviet in the district where he worked after filing a similar claim in court. 

While Pichugin sat behind his desk sharpening a pencil with a large knife, 

and his colleague smoked a cigarette, I asked what steps they believed most 

needed to be taken in order to shore up judicial independence. After a pause, 

Pichugin looked up and, wielding the knife as a pointer, said sharply "there 

should be penalties for unjustified appeals of lower court decisions. The 

system can't take the weight of a l l  the appeals." His colleague objected to this 

proposal, daiming that such a move would be "too harsh (slishkom 

zhestko). After a bit of wrangling over the principles of appellate procedure, 

both concluded, somewhat langorously, that the greatest problem was the 

"material dependence" of the judiaary, and above all the state of the 

courthouses in which they worked. Beyond this, however, neither had much 

to say. Pichugin in particular seemed indifferent to the fate of judicial reform, 

and on May 21,1992, with an apartment and after almost three years of what 

he called a "bitter experience" in the judiaary, he resigned from the corps. 

We must be careful not to make too much of the example of comrade 

Pichugin His case was in many ways exceptional. Politically and jurispru- 

dentially, suing the government was, as he repeated often, "unprecedented," 

the result of an unusually "brave step" by a lone judge to assert his 

independence. But while cases of his kind admittedly were rare, Pichugin's 

need to seek refuge in the courts illustrates how contingent the overall status 

and independence of Soviet judges remained in the immediate post-reform 

period. Judges stood below invalids on the list for housing. A claim that the 



local representatives of legislative-cum-executive authority should abide by 

the laws of their own superiors was treated as a trespass on their (closely 

guarded) prerogative and newfound powers; and it precipitated a campaign of 

retribution horn which judges were not well protected. Indeed, the actions of 

the Department of Justice in this case illustrate just how little shelter was 

provided for independent-minded judges. Neither the Ministry of Justice nor 

its local detachments could be trusted as d i e s  in the cause of judicial 

independence. 

Institutionalized Dependence. 

In the course of perestroika and during the debates about judicial reform, 

many legal officials as well as deputies acknowledged that the Ministry of 

Justice and its Departments exerted too much influence on judges' private 

lives and professional behavior. In 1985, a jurist from the Ukraine submitted 

to the Central Committee an eight-page proposal for the Liquidation of the 

Ministry, charging that, "willy-nilly " (vol'no ili nevol'no), simply by carrying 

out its official duties, it infringed on the independence of judges. Abolentsev, 

then Deputy Director of the Department of Administrative Organs of the 

Central Committee, passed this letter on to the Ministry of Justice of the 

USSR for an official response, whereupon it was, not surprisingly, politely 

dismissed.58 There were renewed calls for the "abolition" (uprazdnenie) of 

the Ministry in 1989, at the second session of the reconstituted Supreme 

Soviet deliberating the new Fundamentals of Court Organization. These 

proposals were again rebuffed, this time, however, with a different 

58 The Minishy denied that its guidance involved interference in "concrete cases." 
9492, op. 8, d. 2156,ll. 1-10. 

rationale. 

TsGAOR, f. 



Oborin, the Chairman of a people's court in the Mari Autonomous Republic 

and a prominent member of the Committee on Legislation of the USSR 

Supreme Soviet, explained that while many proposals for eliminating the 

Ministty had been mooted in the drafting process, the Ministry was preserved 

because "for such an independent judiciary, the 'hat' of the Supreme Court 

might turn out to be too heavy.'*g The legislation thus struck a compromise 

between, as it were, the two major institutionalized influences on the 

judiciary - the executive and the higher courts -- according to which each 

would play a part in judicial administration Managing the affairs of the 

courts would remain a collaborative enterprise. As we shall see, however, 

the division of labor was not equal. 

Limited Corporate Autonomy: the JQBs. 

The Judicial Qualification Boards (JQBs), whose organization and 

operation were regulated by a statute adopted in November 1989, were 

trumpeted by deputies and legal officials alike as "organs of judicial self- 

management." S. G. Lushchikov, USSR Minister of Justice in 1991, was 

perhaps their most enthusiastic supporter. He claimed that the purpose of 

the JQBs was the "maximal weakening of the influence of legislative and 

executive branches on judges."m JQBs, however, were themselves extremely 

weak bodies: they lacked a budget, office space, support staff and, more 

importantly, an administrative entity in the centre. The JQBs thus could 

hardly be characterized as an organization capable of defending the 

institutional integrity the courts. In retrospect, Lushchikov's daim seems 

59 Vtoraia sessiia Verkhovnogo Soveta SSSR, Biulleten', no. 25, November 1,1989. 
60 See the i n t e ~ e w  with S. G. Lushchikov in Chelovek i zakon, nos 7-8.1991.17-29. 



both naive as well as somewhat disingenuous8 for it was the offiaal policy of 

the Ministry in this period "not to turn these boards into yet another 

administrative agency" (orean uoravleniia). To do so would violate the 

principle of the "separation of powers."l 

The limited independence of the JQBs was particularly evident in Omsk, 

where the Department of Justice determined its composition. JQBs were to be 

elected from among the membership of the judiciary in the locales at a 

Conference of dl judges in the region in the Winter of 1989-1990. However, 

since according to the statutes a Conference could be convened only by the 

Department of Justice, it  was able to control the agenda and nominations to 

the Boards. Prior to the conference, the Director of the Osmk Regional 

Department of Justice circulated to al l  judges a list of candidates which, they 

were advised had been "preliminarily agreed to" already by the Chairman of 

the Regional Court. This agreement, and the imprimatur of the Chairman of 

the Regional Court, the Director believed, would help build a certain 

"mindset" (nastroi) within the corps prior to the balloting. He did not see 

anything improper or undemocratic in such tactics. For the purposes of 

"unity," he claimed, the Department had to begin "shaping judges' thoughts" 

(formirovanie mvslei sudei) now, before the conference. And while the 

Chairman of the Board, he acknowledged, should be "democratic," he 

maintained at the last pre-conference meeting of the Collegium that 

"democracy should always be manageable" (uvravliaemaia).6* 

61 See the report of the USSR Ministry of Justice on the work of its "second department," dated 
October 23,1990, and the minutes to the meeting of the Collegium, April 22,1991. 
62 Minutes to the meetings of the Collegium of the Omsk Regional Department of Justice, 
December 8 and 12,1989. In the view of rank and file judges in Novosibirsk, the JQB was a 
"purely consulative" organ. 



The Ministry of Justice: From Organizational Guidance to Organizational 

Insurance- 

The Fundamentals of Court Organization changed the organizational 

ideology of the Ministry of Justice and altered the conception of its role in 

judiaal administration No longer was it to supply "organizational 

guidance" to the courts- It was to confine itself now to providing 

"organizational insurance (oraanizatsionnoe obesoechenie) of the activity of 

the courts."63 This change in terminology was widely portrayed as a radical 

innovation Gubarev, Deputy Minister of Justice of the USSR, said that the 

legislative changes introduced an "entire revolution" in the Ministry's 

work-&l His opinion was shared by a number of legal scholars. Simkin, for 

example, characterized the formulation of the Ministry's organizational work 

as "fundamentally different" @rin tsioial'no inoi), and Boikov added that it 

"completely excluded any influence on the administration of justice from the 

Ministry of Justice."a Two years after the legislative changes, Lushchikov 

daimed confidently that they had mapped out onto the practice of judicial 

administration. Acknowledging frankly that "comprehensive checkups" 

(kom~leksnve proverki) by local departments of justice in the past had 

constituted a "direct violation of the principle of the independence of judges," 

such forms of organizational guidance, he maintained, were "no longer 

practiced. "66 

63 Vedomosti Smezda Narodnvkh Depu ta tov i Verkhovnwo Saveta SSSIS, no. 23,1989. 
64 See the report on the "new conception" of the Ministry's work signed by Gubarev, February 
27,1990, and distributed to all union republic ministries. 
65 For Simkin's view, see 5 u d  i ministerstvo iustitsii -- tochki peresecheniia ili kamni 
pretknoveniia?" Sovetskaia iustitsii4 no. 9,1991; for Boikov's commentary, see Sovetskoe 
gsudarstvo i pravo, no. 4,1991, p. 16. 

See the interview with Lushchikov in Sotsialisticheskaia zakonnost', no. 5,1991,813. 



There seems to have been considerable discrepancy between the views of 

legal officials and scholars in the centre and the condud and beliefs of 

workers in the Departmens of Justice in the locales. For example, Kust, the 

Director of the Novosibirsk Department of Justice, could not discern the 

difference between organizational guidance and organizational insurance. 

"From my point of view," she said, "the very formulation is suspect.'s7 The 

evidence of the operation of the Departments of Justice in both Omsk and 

Novosibirsk regions suggests that comprehensive checkups continued to be 

practiced and that the work of the Departments in general was even more 

intrusive and onerous than before. One judge, whose evocative descriptions 

of life in the corps have been quoted in this chapter already, likened the work 

of the Departments to "the inquisition." As we shall see, this characterization 

had much basis in fact. 

Next to preparing for elections, the principal concern of Departments of 

Justice in the Fall and Winter of 1989-1990 was conducting the struggle against 

aime. In almost all regions, there was a dramatic rise in the reported level of 

crime as well as a broadening gap between it and the incidence of 

punishment. In Omsk, the Department of Justice was deeply disturbed by this 

development, especially since the region as a whole in 1989 had the fifth 

highest level of crime per person in the RSFSR. On several occasions, by way 

of memoranda, it "informed" the Chairmen of district people's courts about 

the "unjustified gulf" (neo~ravdannvi razrvv) between the extent of aime 

and the degree of punishment. One of these circulars emphasized that while 

15,000 crimes had been registered in 1989 and only 3,000 persons punished in 

court, "not one of the people's courts responded (reaairoval) to this fact." 

67 Interview, July 9,1992. 



Judges were told to cease displaying "passivity" in the fight against crime, 

directed to "raise the effectiveness" of their prophylactic work, and "warned" 

of their "personal responsibility" for fullfilling the August 2, 1989 Resolution 

of the Supreme Soviet (On the Resolute Strengthening of the Fight Against 

Crime).68 But there was little the Department of Justice could do to remedy 

the situation directly. Much of the gap was the result of the conduct of police 

agencies, which failed to prosecute large numbers of individuals who were 

identified as probable culprits, and sent far fewer cases to trial than in 

preceeding years.69 The Department could no longer legally, or legitimately, 

instruct judges on sentencing practices. And even if it were to do so, its 

instruction might not have much impad. The "line" in penal policy had not 

been changed by the Supreme Court and the leadership of the Omsk Regional 

Court consistently advised against "excesses" (Deregiby) in sentenang 

practices.70 

The Department therefore was forced to go about bridging the gap between 

the rates of crime and punishment indirectly. The only procedural 

dimension of courts' work which in Soviet legal theory was believed to be 

dosely related to the effectiveness of the fight against crime and on which 

Departments could openly advise courts was the rate at which they disposed 

of cases. Both the Omsk and Novosibirsk Regional Departments of Justice 

68 Minutes to the meetings of the Collegium, Odober 14,1989, December 20,1989, December 29, 
1989, February 7,1990, and July 3,1990. 
69 A report isrued by the USSR Ministry of Justice in 1990 indicated that in some republics in as 
much as 40 percent of cases in which the probable culprit of a crime had been identified 
(vyiavlen), a decision was made not to continue with the pmsecution. See also the data 
presented in the kandidat dissertation by I. A. Popov, "Zako~ost  i obosnovannost' 
prekrashcheniia ugolovnykh d d  v stadii predvaritel'nogo rassledovaniia," written under the 
auspices of the Academy of the MVD, Moscow, 1992. 
70 See, for example, the remarks of the Deputy Chairman of the Regional Court at the meeting 
of the Collegium of the Omsk Regiod Department of Justice, February 7,1990. 



persistently hounded courts for violations of hid term limits, admonishing 

them to speed up the administration of criminal justice. What this pressure 

meant for judges is conveyed by the proceedings of a meeting the Collegium 

of the Omsk Regional Department of Justice in October 1989, which heard a 

report by Makarochkina, one of its consulants, on the "timeliness" 

(overativnost') of the administration of justice in the Kirov District People's 

Court The Deputy Diredor of the Department treated her as if she were an 

informer, inquiring "Which of the judges would you say was a rabid red- 

taper?" (zlostnoao volokitnika). Her response was a disappointment: "I can't 

say that about any one person" The brunt of the Department's frustration 

therefore was born by Lebed', the Chairman of the Court. Although he had 

endeavored to speed up matters by trying many of the more difficult cases on 

his own, his actions were labeled "wrecking" (vreditel'stvo) and he was 

encouraged to expose his underlings: "who's holding the court back?" the 

Deputy Director demanded to know. Lebed's response was more forthcoming 

than that of Makarochkina, the consultant He fingered Antonov and 

Zenzin, but distanced himself from the denunciations, saying that the 

"complaints" (Dretenzii) about their work had come from the oblast court. 

Turning next to the work of the Moskalensk District People's Court, which 

had the highest rate of violations of trial term limits of all courts in the 

region, Budylka, the Director of the Department, grilled its Chairman: "you 

have to own up your guilt (za vinu nado ohrechat')," he said. "You're not 

doing anything to fix matters in your court, and you've even falsified your 

statistical reports. ... I'm deeply disturbed (vozmushchen) by your approach to 

work" Budylka was relentless. "So far in 1989," he continued, "you've 

written only two generalizations [of judicial practice]; neither of them had any 



effect. And the private warnings you've issued are of the worst quality. This 

is a l l  work for which you are going to receive money! And yet you work 

without creativity, responsibility, or exactitude. I'm insulting you deliberately 

Mochu vas soznatel'no obidet'), so that when you get back to your district 

you'll start to work for real3" 

The Department was equally inquisitorial in its investigation and review 

of complaints about judges' behavior, both in and out of court. Most of the 

complaints came from citizens frustrated by delays in the execution of court 

decisions. S u p e ~ s i o n  of such matters was the responsibility of the 

Chairman, and their inability to secure prompt resolution preapitated the 

intenrention of the Department. In May, 1990, the number of complaints had 

grown too great for Budylka's patience. He summoned the consultants to his 

office and instructed them to "find the culprits (naiti vinovnvkh), and draw 

the appropriate condusions. I beseech you again to understand the gravity of 

this problem; it is necessary to infuse this work with a desire to establish the 

truth" (istinal.72 At a meeting of the Collegium on September 6, 1990, the 

Deputy Director portrayed the Department as a reluctant and impartid 

investigator of citizen complaints against judges. But the language he used 

revealed that its patience and impartiality was being tested by their large 

number. "We're obligedt' (wnuzhdennv) to review these complaints; for 

now" (no poka), he added in a poignant qualification, "we work according to 

the presumption of innocence." The presumption, however, clearly was a 

fiction, for just a few minutes before at the same meeting of the Collegium, 

n Minutes of the meeting of the Collegium, Odober 29,1989. * Minutes of a meeting on May 23,1990. 



he had concluded already that the main reason for "violations of legality" in 

the courts was judges' "laxity" (raskhliabannost'). 

Following up on complaints about judicial conduct and decision-making 

was a staple of the Departments' activities. In some ways, it was analogous to 

the case-work of congressmen in the United States.73 But it was much more 

decisive. The degree to which the Departments of Justice shaped the course of 

justice in cases sewing as the source of complaints was striking. For example, 

on August 14, 1989, a judge from the Central District People's Court in Omsk 

was summoned to the office of the Deputy Director of the Department of 

Justice and asked to explain the great delay in deciding a case of two young 

men charged with "vicious hooliganism" (art. 206, part 2). One of the 

defendents had sat in jail already for more than a year, the other was serving 

in a military battalion whose commander would not release him for a 

civilian trial. The father of the former had come to the Department of Justice 

for a resolution in this matter. The presiding judge declined the 

Department's suggestion that the defendents be tried separately (a rare 

occurrence in Soviet criminal procedure) on the grounds that the crime was a 

"tangled mass" (sdoshnoi klubok) and, more importantly, "I'm afraid my 

decision will be reversed by the oblast court." The Deputy Director therefore 

instructed the judge to send to the military commander a summons for his 

soldier and to try the latter in absentia if necessary. After the judge acceded to 

this command, the Deputy Director summed up the meeting. "So, we've 

decided (itak mv reshili)," he resolved. 'The case is to be scheduled for a full 

hearing, and the trial is not to be delayed.'74 

73 Richard F e ~ o ,  Home Style: House Members in their Districts (Boston, 1978). 
'4 Minutes of a meeting in the office of the Deputy Director, August 14,1989. 



It does not appear to have been rare for officials in the Departments of 

justice to interfere in the decision-making process of the courts. My first 

interview with a people's court judge in Novosbirsk was interrupted by a 

phone call from the Director of the Department of Justice during which an 

eviction case pending at the court was discussed in great detail." Discussions 

of cases sub-judice over the phone between judges and offiaals in the 

Department in fact were sufficiently common to serve as the source of 

complaints themselves! For example, in one case in Omsk, a defense attorney 

unexpeciedly waked into judge's chambers while he was responding to a 

query from a consultant in the Department about the status of the case on his 

desk and heard the judge say "I'll probably send it back for supplementary 

investigation." The defense attorney, not surprisingly, moved to strike the 

judge from the case and lodged a formal complaint, which, in turn, led to a 

more private and less congenial conversation between the judge and the 

Deputy Director of the Department." 

Interference from the Department of Justice did not cease with the 

adoption of reform legislation and the broadening public discussion of 

judicial independence. Twice in the course of three days in December 1991, I 

watched Sergeev, the Deputy Director of the Department of Justice in Omsk, 

75 Interview, May 4,1991. The Director of the Department suggested that the defendent a 
widow who was described by the judge as an "obstreperous pensioner" (stro~tivaia 
pensionerka), be put in housing maintained by the Institute of Physics, where her husband once 
had worked. When I told the judge I was surprised that she would discuss the details of a case 
sub-judice, she shrugged her shoulders: "Well," she said, "that's how we resolve such cases." 
76 Minutes of a mating in the office of the Deputy Director, March 13,1990. The lesson drawn 
from this incident by the judge in question was not to cease such consultations with offiaals in 
the Department. He concluded, rather, that his "mistake" (vina) was that he did not "send 
the advocate out of my office (wstavit' advokata za dver'). But this will serve as a lesson 
(urok) for me," he added. "From now on, defense attorneys will have to resolve everything 
through the seaetarial staff." 



make phone calls to judges about the status of cases under consideration. On 

December 10,1991, as I discussed with him the idea of judicial independence 

(no less!), he received a call from Minzhurenko, whom Eltsin had appointed 

Presidential Emissary (predstavitel' ~rezidenta) to the Omsk Region. 

Minzhurenko was calling on behalf of one Lubokov, who recently had been 

relieved from his duties in the Regional Procuracy and now was being 

prosecuted by a fellow citizen for having punched him in a bar (art. 112). 

Sergeev first tried politely to mollify Minzhurenko: "You understand, of 

course," he said, "that this is a matter for the court to decide." But then, after 

much listening and nodding, he made a deal: "the only thing I can say - I can 

call the Chairman [of the court] and tell him not to hurry" (ne toro~it'sia). 

Before we resumed our conversation about judicial independence, Sergeev 

phoned the chairman in question and suggested that the case should be 

examined "carefully" (vnimatel'no). 

Three days later, on December 13, as I sat in Sergeev's office leafing 

through the minutes of past meetings of the Collegium, an elderly man, who 

I later learned was a former member of the obkom, came to ask Sergeev to 

"expedite" (uskorit') the court's decision in his divorce proceedings. His wife, 

he claimed, did not contest the divorce, and all he wanted was that the matter 

be resolved quickly. Sergeev again listened politely, and after the petitioner 

had left his office, again picked up the phone to call the chairman of the court 

in which the case was pending. Sergeev explained that since, in his view, 

most people's court judges held dear the 'Tolstoyan truth" that children 

must grow up in a complete family in order to live a happy life, and therefore 

religiously abided by the law's demand to give the parties in divorce 



proceedings six months for reconciliation, he wanted to be sure there was no 

"excess delay" (lishnaia zatiazhka) in the resolution of the matter. 

Almost nine months later, on August 3, 1992, shortly after the Supreme 

Soviet of the Russian Federation had adopted a new law on the Status of 

Judges in which the functions of the Minsitry of Justice appeared to have been 

further pared down, I returned to Omsk for the last time to gauge the 

Department's reaction to the new law. As I walked into Sergeev's office, I 

found him on the phone with a judge debating the provisions of the Code of 

Civil Procedure. While they conversed, Sergeev's aide, who had been 

reading the law on the Status of Judges (which had only just been published 

in Izvestiia), apprised me of the details of the case: through a court order, a 

young female assistant district procurator had been given an apartment and, 

not waiting for the locks to be removed or the present occupants to be forcibly 

evicted, broke down the door of the apartment and began moving in. As the 

former owner returned from vacation, a fight with the procurator's boyfriend 

ensued, in which the former was, he claimed, badly bruised. Not tmsting the 

police to press charges, he was now privately prosecuting the boyfriend for 

having caused light bodily harm and suing the assitant procurator for civil 

damages. Sergeev concluded his conversation with the judge in frustration, 

advising him to "look once again" at the Code because, as he warned, "I'm 

afraid that you will make a mistake, and if you make a mistake, then I'm 

going to be dealing with your mistakes later." 

It does not appear that interference and pressure of this sort from officials 

in the Departments of Justice was limited to the Omsk region. In Novosibirsk, 

too, judges suggested that interference from the Department was legion. On 



some days, one judge claimed, the phone "doesn't stop wringing.'m In St. 

Petersburg, I was told by a consultant in the Department of Justice that of the 

2510 complaints which had been launched against judges in the preceding year 

for delays and non-execution of court decisions, almost all had preapitated 

"some kind of action" by the Department of Justice.78 And in Moscow, the 

head of the temporary Committee of Chairmen of People's Courts, who was 

later seconded to direct the Department of Judicial Reform in the Russian 

Ministry of Justice, daimed there were no limits to its activities? 

What accounts for the persistance and pervasiveness of such patterns of 

conduct and "guidance" by the Departments of Justice? Some judges 

attributed it to the very idea of administration of the judiciary by the 

executive. One judge, who engaged a former functionary of the Ministry of 

Justice in a debate about this question, argued that because it was impossible 

to draw a sharp line between procedural and organizational dimensions of 

court's decision-making, interference from any organization endowed with 

some supervisory jurisdiction was inevitable. For example, an allegation of, 

and rebuke for, "red-taping" a case, he daimed, could only be made on the 

basis of a judgement by the local department of justice that the reasons for a 

dilatory trial had little to do with the complexity of the legal issues involved. 

Such judgements, of course, were sometimes made before a decision on the 

merits had been made by the court.m 

Interview with the Chainnan of the Pervoirrwiskii District People's Court, May 27,1991. * Interview, November 26,1991. 
79 Inteniew, V. I. Kononenko, June 17,1992. Kononenko served as the Director of the Ministry's 
Department of Judiaal Reform for less than three months. He was replaced by S. B. Romazin, 
the former Chairman of the Criminal Division of the USSR Supreme Court. 

See, S u d  i ministerstvo iustitsii - tochki peresecheniia ili kamni pretkno~eniia?~ 
Sovetskaia iustitsiiq, no. 9, 1991, p. 7. 



As an explanation of the persistance of the particular character of 

Departments' guidance, however, this account is inadequate. While it makes 

us appreciate why interference from the Departments was possible, and perhaps 

even likely, it does not help us understand its extent, or why it appeared to 

grow in intensity, particularly after the adoption of reform legislation in 1989. 

In order to understand this, we must take into account the great pressure that 

was exerted on the Ministries of Justices in the centre and on the Departments 

in the locales. This pressure came from a variety of sources. 

The Dynamics of Swie t  Democratization. 

One of the most notable consequences of the policy of democratization in 

the late 1980s was that deputies in soviets at all levels of the USSR took on 

the cause of representing the grievances of individual citizens against the 

state. Deputies tended not to distinquish between the various institutions of 

the state, however, and demanded sanctions against judges for offending 

members of their electorate just as they would for any other petty bureaucrat. 

There were strong incentives for departments of justice to listen to the 

deputies. The Director of a Department of Justice was officially appointed by 

the Minister of Justice, but in practice nominated and removed by the 

executive committee of the regional soviet, which in turn was elected from 

among the deputies. The departments of justice thus were in an awkward 

position in matters of complaints against judges, for while the law insisted 

they demonstrate fidelity to the principle of judicial independence, politics 

demanded they display loyalty to their patrons. 



The preoccupation with respecting the population's needs and interests 

infused the meetings of the local departments of justice. For example, on 

November 15,1989, Kust dressed down a judge at a meeting of the Collegium 

for bringing the judiciary into disrepute with his demeanor in court. "Why 

are there so many complaints about you?" she demanded. "Why are you 

rude to citizens ( chto w m b i t e  mazhdanam)?"" The word grubost' - 
roughly, "rudeness," or "crudity" - littered the resolutions of the Omsk and 

Novosibirsk Departments of Justice alike.82 But there was something 

perfunctory about the new emphasis on civility, as suggested by the 

mechanical substitution of the phrase "rights of citizens" for "interests of state 

and society" in the formulaic conclusion of the Departments' resolutions. 

Past resolutions of the Departments almost invariably ended with the 

following admonition, "all the while ensuring the strictest observance of 

legality in the defense of the interests of state and society." In its place now 

was substituted "the rights of citizens." Whereas in the prereform era, service 

to the institutions of the state and meeting the "demands" of the CPSU were 

the leitmotifs of departments' instructions to the courts, in the new era, 

civility and respect to the populace became the new dogma. 

The War Against Crime. 

By itself, the August 2, 1989 Decree of the Supreme Soviet of the USSR 

"on the resolute strengthening of the fight against crime" fueled the 

expectations of politicians in the centre that results in the war against crime 

- --  

81 Minutes to the meeting of the Collegium, November 15,1989. 
82 See, for example, the minutes to the meetings of the Collegium of the Novosibirsk 
Department of Justice, January 4 and January 9,1990, and of the Collegium of the Omsk 
Department of Justice, September 6, and November 12,1990. 



would be delivered by the courts. When such results were not forthcoming, 

or particularly demonstrable, the USSR Ministry of Justice was bombarded by 

the Presidium of the new Supreme Soviet and its Temporary Committee for 

the Struggle Against Crime with requests for "status reports" (o~erativnaia 

informatsiia) on the fight against crime and explanations for the scissors &is 

in criminal statistics - that is, the disparity between the rate of crime and 

incidence of punishment.a The Ministry of Justice in turn sent out to its 

subordinate units statistical reports on crime and punishment to which it 

attached circulars emphasizing that "this is a difficult time for the country," 

and that now was not a time for "lack of discipline" in the fight against 

crime.a While its directives and decrees referred only to the need to 

eliminate shortcomings in the "timeliness" (o~erativnost') of the 

administration of justice and violations of trial term limits (sroki), these 

commands became less euphemistic in the course of their transmission to 

lower levels. For example, the RSFSR Ministry of Justice distributed to all 

regional departments and courts a report on the crime situation which stated 

that the slight increase in the proportion of custodial sentences given in 1989 

(from 35.6 to 36.7%) "does not adequately respond to the substantial negative 

changes in the structure of crime."= Later that year, the Leningrad City 

Department of Justice sent out to the people's courts its own statistical survey, 

in which it "drew to the attention" of judges the "paradoxical 

rising level of crime and declining rate of punishment. 'This 

dangerous tendency," it conduded.86 

situation" of a 

is a very 

83 See, for example, the letter to Lushchikov from Lukwianov, Gorbachev's successor as 
Chainnan of the Supreme Soviet, dated April 17,1991. 
84 See, for example, the reports of the USSR Ministry of Justice "on the fight against crime," 
distributed to Supreme Courts of union republics on October 27,1989, March 27,1990, December 
14,1990, and October 20,1991. 

Minutes to the meeting of the Collegium of the RSFSR Ministry of Justice, August 25,1989. 
86 Report on the work of courts in the dty of Leningrad, dated November 30,1989. 



Leading Personnel. 

Pressure from above was not, in and of itself, sufficient to bring about such 

an aggressive style of administration in the locales. In order for directives to 

be implemented in such an assertive manner, the personnel in the local 

Departments of Justice had to be willing to follow commands, or at least 

greatly fear the consequences of insubordination In Omsk and Novosibirsk, 

it appears that the leaders of the Departments were indined to support such 

policy directives. Before being appointed Director of the Omsk Regional 

Department of Justice, Budylka had served for a long period as the Procurator 

of the City of Omsk We may presume, therefore. that he was accustomed to 

waging campaigns against crime and stamping out officious bureaucratic 

behavior. Kust, the Director of the Novosibirsk Department of Justice, had a 

similar professional background; she had sewed as Procurator of two 

different districts before being appointed Director of the Department. Neither 

Kust nor Budlka had ever worked as a judge. Both, of course, had appeared 

in court often enough, and knew well the intricate problems of administering 

justice in the people's courts, but their experience was unlikely to have made 

them sympathetic to the plight of judges. 

Yet career paths and prior professional socialization alone are not a 

complete explanation of the conduct of officials in the departments of justice. 

Kust and Budylka in fad were not typical Directors. Of the twenty two 

Directors of regional departments of justice (and their equivalents) appointed 

in 1989, only seven (i.e. less than one-third) had career paths similar to Kust 



and Budylka - that is, no professional experience in the courts.87 While most 

of the directors appointed in 1989 had hybrid careers, with stints in the police, 

procuracy, party organs, or even the bar, more than two-thirds had spent a 

considerable portion of their professional lives in the judiciary and thus had 

intimate knowledge of ministerial guidance and its consequences. The most 

common denominator in appointments for Director of a Department of 

Justice was experience as a judge." A heavy-handed administrative style 

thus was not limited to judicial outsiders. Indeed, of the officials in the 

departments of justice I interviewed, the two most combative were men 

whose careers had been spent entirely in the courts. The Deputy Director of 

the Department of Justice in Omsk, whose demeanor and administrative style 

has been described in some detail above, had been the Chairman of a people's 

court for almost a decade before being promoted into the department. The 

Director of the Moscow Regional Department of Justice, too, had spent aIl of 

his professional life in the judiciary, and yet his attitudes toward lower court: 

judges and style of leadership could not be called collegial. Asked how he 

dealt with complaints against judges, he responded by hammering his index 

finger into the desk and saying "One way. Only one way."89 

The Political Compact of ludiciul Reform. 

The Departments of Justice in both Omsk and Novosibirsk portrayed 

judicial reform as a quid pro quo. Judges were expected to deliver 

improvements the quality of justice and the fight against crime in exchange 

87 Short biographies of leading officials were appended to the minutes of the meetings of the 
Collegium of the USSR Ministry of Justice. 
88 Ten of the 22 Directors appointed in 1989 had some professional experience in party organs. 
89 Inteniew, June 11,1992 



for improvements in their salaries and conditions of employment. Neither 

Department was particularly arcurnsped about its understanding of the 

arrangement. For example, at a meeting with the personnel of the Omsk 

Department of Justice convened to discuss policy "in light of the new 

legislation," the Director instructed his staff to "attune" Cnastraivat') judges to 

a more responsible approach to work: "If before, it was difficult to take a 

certain stand, now," he commanded, "there is only one position to be taken -- 

we must work90 One day later, explaining to the chairmen of the city 

district people's courts the implications of the October decree of the Council of 

Ministers raising judicial salaries, the Director said, "Now it is time for the 

cadres to work with initiative (aktivno). Much is expected of us (ozhidaetsia), 

and in particular, an increase in the quality and activization of our workt91 

At meetings of the Department of Justice in Novosibirsk, too, judges were 

told that "now, the demand (spros) placed on us is higher. We have to 

achieve noticeable improvements in our w o r k 9  The language of demand 

and supply was an intrinsic part of the discourse of the Soviet judicial 

bureaucracy. 

The Consequences of Institutionalized Dependence. 

The persistence of a comprehensive and combative style of judicial 

administration by the Departments had important and distinctly negative 

consequences for judgest morale. Judges resented and were alienated by the 

continued tutelage and interference of Departments of Justice. In 1991, an 

Minutes of a staff meeting in the office of the Director, November 13,1989. 
91 Minutes of the meeting of the Collegium, November 14,1989. The Director added that, with 
the upcoming elections to the regional soviet in December 1989, "there will be a daily demand 

ros on us, a demand for our mistakes." @d,, for example, the minutes of the meeting d the Collegium, J d y  30,1990. 



insurrection was mounting in the people's courts. In March, courts in a 

number of regions decided to "temporarily halt" the administration of justice 

in criminal trials.93 In October, two district people's courts officially stopped 

work in Omsk, calling their action a "strike" (zabastovka)P While the 

immediate impulse, or opportuning cause, of these decisions and actions was 

the worsening material conditions of the courts and their inability to obtain 

lay assessors for trials,95 the heavy-handed and sometimes openly hostile 

treatment of judges by officials in the Department of Justice was an important 

contributing factor. 

Judges resented the imperious style of guidance by the Departments and 

detested their efforts to supervise and educate them. For a long time, this 

resentment was not openly displayed, but it was discernible in the bitter 

sarcasm of judges' descriptions of their masters, and in petty acts of 

insubordination. Explaining the deferential tone in her conversations with 

the Director of the Department of Justice in Novosibirsk, the Chairman of a 

people's court asked rhetorically, "Well, how should I speak to my boss (shef), 

my director (rukovoditel'), huh? Only tenderly (laskovo), probably, right?"% 

The conduct of judges at Conferences at which judiaal mistakes were 

reviewed by the Department and lectures on law given lent to the 

proceedings the feel of a highschool classroom with a substitute teacher. For 

example, in Novosibirsk in May, 1991, a conference was convened by the 

93 Judges in Novosibirsk decided not to strike because, as one judge put it, "we're not miners." 
Minutes to the March 18,1991 conference of judges of the Novosobirsk Region. 

Report of the Ministry of Justice of the RSFSR, dated October 19,1991. 
% The shortage of available lay assess013 was so great in some regions that courts began using 
their bailiffs as lay assessors. In some cases, their use in trials became the subject of appellate 
court proceedings. See the discussion in Sovetskaia iustitsiia no. 16,1991 (August), and the 
minutes of the meeting of the RSFSR Ministry of Justice, September 19,1991. 
% Interview, May 4,1991. 



Department of Justice to discuss, among other things, a recent "outbreak 

(spl~v)  of mistakes in criminal trials of assualts involving the use of deadly 

weapons. While a lecturer from the law faculty of the local university read a 

disquisition on the difference between assualts committed with the assistance 

of "cold" weapons (such as a knife) and those involving fire-arms, judges in 

the audience conversed loudly and walked around the hall. Only when the 

lecturer discussed the lurid details of particular cases were judges brought to 

attention. 

By December 1991, however, the seditious sentiment in the judicial corps 

had turned into a more open revolt. At a Conference of judges in Novosbirsk 

convened to discuss the resolutions of the First Congress of Judges in Moscow 

(held on October 17-18), the Director of the Department of Justice - who no 

longer chaired the conference but remained a member of its Presidium - 
struggled to retain control the proceedings. One judge requested to add to the 

agenda for the conference a discussion of the Department's failure to ensure 

the implementation of the President's executive order (rasporiazhenie) of 

October 17, which transferred to the courts control over buildings of the 

district party committees of the CPSU." She was rebuked by the Director for 

disrupting the proceedings and having raised such a "global question." The 

agenda for the conference, she added, had been prepared "long ago" -- to 

which the judge muttered contemptuously, "Christ! We're not bureaucrats." 

The Director faced another challenge during the delivery of the reports of 

judges who had taken part in the Congress. They were uniformly bitter. "I 

now see," said one judge with his back to the presidium where the Director of 

the Department of Justice sat, "that judicial power is not for those of us sitting 

97 The Order was published in Sovetskaia iustitsiiq no. 18,1991. 



in the audience." Another judge proposed that an "organizational 

committee" be created to study the question of the disposition of the buildings 

of the Communist Party organizations. Over the opposition of the Director of 

the Department of Justice, the presidium put the motion to a vote, and 

members of an Organizational Committee were elected. 

The Committee quickly assembled in a court room on the second floor, 

above the conference hali (the building housed both the Regional Court and 

Department of Justice). It adopted a draft resolution, provisionally addressed 

to the Regional Soviet, affirming that judges reserved the right to strike if the 

President's executive order was not now fulfilled with all due diligence. I did 

not ascertain whether this draft resolution was endorsed by the judges of the 

Novosibirsk region as a whole. But similar motions and movements had 

begun in other regions. In the Spring of 1992, there were work stoppages and 

strikes in the Sverdlovsk, Belgorod, and Ivanovo regions, all demanding 

immediate action to implement the October 1991 executive order of the 

President, as well as the brisk adoption of legislation to further the 

Conception of Judicial Refom.98 A strike committee (stachkom) organized 

by judges in Saratov distributed a leaflet to all judges of the Russian 

Federation, calling on them to display their "solidarity." Many of the judges 

in Novosibirsk wished to heed this call, but no formal expression of solidarity 

was ever made. Some, it seems were scared. On June 19,1992, the Diredor of 

the Department of Justice had assembled the Chairmen of the city district 

people's courts in Novosibirsk and warned them that if their "rumblings 

98 The Conception of Judicial Reform, a joint manifesto and outline of the future of judicial 
reform in Russia drafted under the auspices of B. A Zolotukhin, the Chairman of the Sub- 
Committee on Judicial Reform of the RSFSR Supreme Soviet, was formally adopted by the 
Russian parliament in October, 1991. See Vedomosti Verkhovnwo Soveta RSFSR 



about a strike" were to continue, the Deputies of the Regional Soviet would 

move for their recall. By the end of the summer of 1992, when a new Law on 

the Status of Judges was adopted, the strike movement had fizzled. 

Several of the judges I interviewed claimed that efforts to advance judicial 

reform and improve the lot of judges had failed because of the lack of a forum 

for judges to debate these questions, and the absence of an organization 

capable of galvanizing the forces for reform within the judiciary. In August, I 

asked the Chairman of the Soviet District People's Court why the judges of 

Novosibirsk had not formed a professional guild of their own, or joined the 

Union of Jurists. Some had, she said. But she herself was reluctant to do so. 

Becoming a member of yet another professional organization, she believed, 

would mean that she might fall prey to "yet another dependence.'99 

Internal Independence. 

The Chairman of the People's Court. 

We have described in previous chapters how the chairman of the people's 

court was a figure of considerable authority and power in his own domain 

There were sound professional and material reasons for rank and file judges 

to follow the instructions and advice given by the chairman. What was the 

impact on this aspect of a judge's dependence of the reforms of the Fall of 

19891 The Director of the Department of Justice in Omsk believed that the 

leverage of chairman over their subordinates had grown as a result of the 

reforms in judicial administration At a meeting of the Collegium in 

- -- 

99 Interview, August 12,1992.. 



February, 1990 to which the chairmen of the city district people's courts were 

invited, he observed that "in your hands now are considerable economic 

levers ( ~ c h a a ,  which must be used for the purposes of improving the work 

of the people's courts." He directed the chairmen to "raise the level of 

exactingness" they displayed toward their "labor collectives."l~ 

Some chairmen tried to respond to this call. For example, Vasilev, the 

Chairmen of the Omsk District People's Court (one of the eleven district 

courts within the city of Omsk proper), informed the Director of the 

Department of Justice at a meeting of the collegium convened to evaluate the 

work of his court on fighting crime in 1989 that at "executive meetings" 

(operativnve soveshchaniia) of the court, the collective "thoroughly got to the 

bottom of' each case in which a decision of one of his judges was overturned 

by the regional court, and made bi-annual bonuses conditional on judges 

drawing "appropriate conclusions" from these sessions. But Vasilev 

exaggerated the degree of control and influence he had over the conduct of 

his judges. Asked by Budylka if all of his judges had a "desire" to work, he 

responded "yes, but it [the desire] manifests itself in various ways. When I 

need to, I have words with them." To Budylka's rejoinder 'Do they 

respond?" Vasilev was forced to admit "not always."l0* 

It is hard to generalize about the impact of reform on the relationships 

between chairmen and rank and file judges in people's courts. Much, of 

course, depended on the personalities of the individuals involved. 

Nevertheless, it appears that at least in Novosbirisk and Omsk, the amount of 

100 Minutes of the meeting of the Collegium, February 7,1990. 
lm Minutes of the meeting of the Collegium, July 3,1990. 



pressure placed on judges by their chairmen in this period decreased 

considerably. Many chairmen, it seems, left their judges to their own devices 

or turned a blind eye to their mistakes. A resolution passed at a meeting of 

the Collegium of the Omsk Department of Justice in May noted how 

"chairmen make only weak use of all forms of influence on their subordinate 

cadres."lo2 Some chairmen simply were not able to control their underlings. 

For example, Eskov, the chairman of a people's court in Omsk complained to 

the Department of Justice about two of his judges, whose decisions he could 

not control: "they decided things all on their own, and fail to consult with 

the more experienced judges.'l03 A similar complaint was made by the 

chairman of a people's court in Novosibirsk, who was rebuked by the 

Department of Justice for an overturned acquittal of one of his judges and in 

his own defense claimed there was not much he could do to supervise this 

new hire: "in passing judgement he acted hastily, and did not consult with 

me."la Other chairmerr went out of their way to protect their judges from 

charges of malfeasance by the Department of Justice. A number of judges I 

interviewed in 1991 daimed they would have long since Left the corps had it 

not been for the benevolence of and periodic intercessions on their behalf by 

their chairman. In some cases, in order to overcome complicity between the 

ranks in the people's courts, Departments of justice had to intervene. Twice 

between 1990 and 1991, the Omsk Department of Justice engineered the 

transfer of overly congenial chairmen and installed outsiders - over the 

objection of rank and file judgesP 

102 Minutes of the meeting of the Collegium, May 14,1990. 
103 Minutes of the meeting of the Collegium, September 6,1990. 
104 Minutes of the meeting of the Collegium, December 12,1990. 
105 See, for example, the minutes to the meeting of the Collegium, October 8.1990. S. V. 
Egorov, appointed Chaimw of the Kalinin District People's Court in Omsk in 1990. said he 
was treated initially as "a Vmgian." Interview, July 13,1992. 



It is likely that the bonds of allegiance, if not a nascent corporatism, 

between the chairman and rank and file judges were furthered by the new 

requirements made of candidates for judicial posts. Prior to their official 

election, a l l  new judges were to have gone through a "probation" 

(stazherstvo) in the court in which they would eventually work. For jurists 

with some professional experience already, this probation was to last for a 

period of six months. For recent graduates of law faculties, called "young 

specialists," it might last up to two years. During the course of this 

probationary period, and also at its condusion, the trainee would be brought 

before officials of the department of justice and higher court judges for 

questioning and assessment At these fora, the chairman acted as their 

principal defender. For example, on May 16, a young specialist training in the 

Berdsk City People's Court in Novosibirsk was brought up for review at a 

meeting of the Collegium of the Department of Justice. The young r e d t  

faced purely perfunctory questions about the extent of her "desire" to work in 

the corps from the Director of the Department of Justice. From Kurochkin, 

the Chairman of the Regional Court, by contrast, she was subjected to a 

probing barrage of legal hypotheticals, mostly on juvenile justice. He was 

testing her "preparedness," as he put it, for work in the courts. As she stood, 

awkwardly grasping for answers, her chairman, seated on her left, and the 

Department's senior consultant for cadres (who had just written up a 

preliminary review of her studies), seated on her right, prompted her. The 

chairman of the Berdsk City People's Court of course had a natural 

professional interest in his protege. His support through the ordeal was 

appreciated, and yet at some level, it also placed her in his debt. Nevertheless, 

that the chairman of a people's court might provide for rank and file judges a 



measure of protection and independence seems to be corroborated also by 

changes in the nature of the relationship between trial court judges and those 

of appellate courts. 

The Regional Court and the Demise of the Kurator System. 

As we observed in chapters two and four, the nature of the dependence of 

trial court judges on their superiors in the regional courts was not 

unambiguous. While judges in the people's courts might be grilled at the 

Presidium for having had too many decisions overturned on appeal, they 

also could be protected from such a fate by their kurator, the judge in the 

regional court responsible for reviewing their decisions in cassation, and who 

himself was evaluated in part on the basis of the quality of the decisions of his 

wards. The conflict of interest embedded in the kurator system, and the 

insulation it occasionally provided for trial court judges, was eliminated 

however, at the end of 1988, when the Ministry of Justice and Supreme Court 

of the RSFSR, presumably upon instruction from their own superiors, 

directed regional court chairmen to cease holding judges in cassation panels 

accountable for the work of their subordinated& The purpose of this 

directive was to eliminate the disincentive to overturn in cassation decisions 

of the people's courts. 

The directive seems to have had the desired effect Table 5.1 below (next 

page) shows that the rate of reversal and adjustment of people's court 

decisions in cassation rose steadily upwards after 1989. Whereas in 1989,8.2 

percent of a l l  verdicts were reversed in cassation, in 1992 the rate was 9.4. 
- - 

See the minutes of the meeting of the Collegium of the RSFSR Ministry of Justice, 
September 23,1988. 



Table 5.1 Rates of Reversal and Adjustment of People's Court 
Decisions in Cassa tion, 1989-1992, RSFSR 

Source: Department of Generalization (Statistics), RSFSR Supreme ~our t lw  

year 
L 

1989 

1990 
I 

1991 

1992 

Table 5.1 demonstrates that the review of trial court decisions and sentences 

in cassation became much more exacting in the period immediately following 

the adoption of the reform legislation. But it does not convey the degree to 

which this was so. In 1988, reveaals of trial court decisions in cassation 

accounted for only 54 percent of all verdicts overturned (otmenenv). By 1990, 

this had increased to 71 percent?w It thus seems fair to say that cassation 

court judges were no longer reluctant to "spoil" the records of judges below. 

The more exacting review of trial court decisions on appeal increased the 

pressure on lower court judges to anticipate and abide by the regional court's 

view of the laws. And yet it is not dear that all judges were influenced by this 

pressure. Indeed, the rising rate of reversal and adjustment in cassation can be 

interpreted to mean that trial court judges were no longer so intimidated by the 

rate of reversal (otmena) 

8.2 

8.4 

8.5 

9.4 

- 

lW At least until the end of 1991, the Regional Courts in both Omsk and Novosibirsk kept 
statistical tabulations on the stability of sentences, number of private warnings, letters, and 
amount of "assistance" (pomoshch) - ie. lectures, consultations -- given to the population by 
each district court. 

Review of judicial statistics arculated by the RSFSR Ministry of Justice, May 6,1991, p. 14. 

rate of adjustment (izmenenie) 

41 
A 

4.3 

5.2 

5.8 



prospect of reversal and its potential consequences. In the immediate post- 

reform period there appeared to be signs of the emergence of an autonomy of 

trial court judges from their superiors in the regional court. At a meeting of 

the Collegium of the Omsk Department of Justice in September 1990, thirteen 

months after the adoption of the USSR Law on the Status of Judges, many 

members of the regional court complained about the independent conduct of 

judges in the people's courts. S. K. Ivanova, for example, complained that 

even after their deasions had been reversed in cassation, some judges "ignored 

the instructions" (ukazaniia) of the cassation panel and committed the same 

"mistake" over and over again V. A. Iarkovoi, a cassation judge who was also 

a member of the Presidium of the Regional Court (and thus participated in 

trials on appeal in supervision), observed similar practices and chastised this 

new "frivolous and purely emotionaln kind of decision-making by judges. 

And V. V. Pronnikov, the Chairman of the Regional Court, stated bluntly that 

"the courts simply don't respond to our instructions" (zamechaniia).'Og 

Whether this non-compliance was a manifestation of self-conscious 

autonomy or simply whimsical adjudication is difficult to determine. It is 

dear, however, that trial court judges were not pleased about the conduct of 

their colleagues in the regional courts. In their comments at conferences, 

meetings of the Collegium of the Department of Justice, and in public 

statements, a new bitterness about the ways of their superiors was openly 

expressed. Some judges were incensed by what they thought were arbitrary 

"swings" @e_lkosv) in sentencing policy (in 1990, there was a sudden increase 

in the rate of reversal of verdicts for "excessive leniency"). Referring to the 

new line taken by Novosibirsk Regional Court as a "squeeze (nazhim) on 

Minutes of the meeting of the Collegium, September 6,1990. 



judges," Gorbov, the Chairman of the Berdsk City People's Court was both 

indignant and defiant: "I hope that judges won't take part in this 

campaignism (kam~aneishchina).~'llo Other judges were mad about the 

capacious powers of the regional court more generally. M. P. Sotnikova, a 

judge in the Soviet District People's Court and a self-proclaimed 

"conservative" (konservator), called the regional court a "powerful monster" 

whose decisions to reverse were "the most frightening (strashnve) actions."lll 

L. S. Chesnokova, her chairman, dubbed the regional court a 

"dictatorship. ""2 

Judges in Novosibirsk were not the only ones with such negative views 

of the regional court. The journal "Soviet Justice," which served as the o d y  

regular outlet for judges' views and opinions in this period, was deluged by 

letters from lower court judges complaining about the conduct of their 

superiors. Most of these letters claimed that the regional court was the 

"main" (osnovnaia) or "principle" (glavnaia) source of their dependence.113 

Some described the relations of judges between the two courts in terms of 

terror, not fear. One reported that his colleague "so feared being reversed and 

the humiliation at subsequent meetings and [therefore] so scrupulously 

examined every case that from fatigue she sometimes lost consciousness right 

in court."ll4 Gorelik, an instmctor of law at a regional university whose 

submission to the journal could not be described as sympathetic to judges, 

11° Minutes of the December 26,1989 Conferenae of Judges in Novosibirsk 
111 Interview, May 15.1991. 
112 interview, August 12,1992 
113 See, for examples, the lettters of T m h r  Drobyshev, Melnikov, Galiev, and Romanov, 
Sovetskaia iustitsiiq, no. 12, 1991, pp. 4-6; and the letters of Kalnitskii, and Iusupov, 
Sovetskaia iuditsiig no. 16,1991 (August), p. 5. 
114 This story is not as improbable as it may sound. The Deputy Director of the Omsk Regional 
Department of Justice desaibed to me how one trial court judge, later dropped from the ranks, 
used to "run from door to door" in the regional court in search of advice in tough cases. 



candidly acknowledged that a "need to defend trial court judges from their 

superiors "genuinely exists." He went so far as to propose that trial court 

judges be given the right to petition the procuracy or some higher judicial 

officer to protest adverse rulings of cassation panels.115 There was some 

support for this proposal, but most judges saw the resolution of the problem 

in the creation of a different system of appeal. They wanted the cassation 

court to be modeled more closely on the Continental system (a less accessible 

court resolving only questions of law) and the introduction of an "appellate 

court" (a~elliatsionnvi sad), with the right to substitute its judgements for 

that of lower courts instead of "footballing" them back down below.116 

Whether this outcry was a reflection of glasnost' or the result of the 

intensification of pressure from above is difficult to determine. Judging its 

impact on trial court judges is no less complicated. It may help to distinguish 

between groups within the corps. While veteran judges may have been apt to 

object to the conduct of their superiors and could afford not to comply, it 

seems likely that young judges and new hires paid dose attention to the 

rulings of higher courts and adjusted their decisions accordingly. Although 

there is little direct evidence to support this thesis, there are at least two 

reasons to suspect that young judges in particular were disposed to anticipate 

and follow the h e  adopted by the regional court. 

First, in an environment of legal uncertainty and political conflict, it 

made sense for all judges, but especially young ones, to seek safety in 

115 See "Kto zashchitit ot sud'i?" Sovetskaia iustitsiia, no. 12,1991 (June). 
116 See, for example, the compilation of recommendations from the regional conferences of 
judges immediately prior to the First Congress of Judges in Sud'i predlagaiut," Sovetskaia 
justitsiiq, no. 15,1991 (August), p. 9. 



numbers. These "numbers" of course were a judge's performance statistics, 

the principle guardian of which was an appellate judge. By keeping his or her 

record dean, a judge maintained a measure of professional securty - at least 

against the custodian of judicial data, the Department of Justice, if not against 

other forces as well. The case of a young judge in Novosibirsk who "wound 

up in a difficult rural district," according to the Department of Justice, is 

perhaps illustrative of this strategy and reasoning. The young judge in 

question apparently was repeatedly harrassed and even sworn at by the head 

of the local executive committee. In despair, she "threw up her hands" and 

made all her decisions solely on the basis of an appellate calculus - that is, "in 

whichever direction the curve (krivaia) pointed her.""' 

Second, young and inexperienced judges needed to be trained, and apart 

from occasional seminars and conferences conducted by the Departments of 

Justice, most of this training came from judges in higher courts. In 

Novosibirsk, all judges elected for the first time in 1989 or thereafter were 

assigned a "tutor" (nastavnik). Sometimes this tutor was a senior judge in 

the people's court in which the tutee worked; more often, however, the tutor 

was a judge from the regional court, in which case the tutor doubled as the 

kurator for the court in which the new hire was placed. Sometimes, the tutor 

treated the new judge in the manner of an apprentice. For example, 

according to a report of a cowulant of the Department of Justice, a young 

judge from the Zael'tsvovskii District Court in Novosibirsk visited his tutor 

every Friday, sat in on a number of his trials, and even wrote drafts of their 

rulings and decisions. Not always, however, was the instruction and 

apprenticesip so systematic or formalized. The resolution of this same 

117 Minutes of the February 21,1990 Collegium of the Novsibirsk Department of Justice. 



meeting noted how, "as a rule," the instruction given by tutors was 

"impromptu" (stikhiino). "It has the character of a consultation, and typically 

takes place depending on the demands of individual cases.""8 Nevertheless, 

for legal and professional advice, these judges were encouraged to turn to 

superior court judges. 

Since a large proportion of the judges elected in 1989 and 1990 were young 

jurists or new hires lacking sigruficant legal or judicial experience, the overall 

influence of the regional court over trial court judges in this period may have 

increased. Of the 332 judges working in Moscow in 1991,80 percent had less 

than three years experience in courtllg In Omsk, more than 60 percent of all 

judges had been elected for the first time in 1989 and 1990, and less than 20 

percent had 10 years of experience on the bench. In Novosibirsk, the numbers 

were almost identical.120 But the loyalties of young judges, at least in some 

cases, may have been divided. As we have seen, the chairman of their court 

was their principal benefactor as well as primary educator. If the interests of 

the chairman and the regional court were not in concert, young judges might 

have to chose with whom their allegiance lay. 

The problem of internal judicial dependence was not much ameliorated 

by the reconfiguration of the bodies for disciplining judges. As of December 1, 

1989, when a new Statute on the Disciplinary Responsibility, Recall, and Pre- 

118 See, for example, minutes of the meeting of the Collegium of the Novosibirsk Department 
of Justice May 16,1991. The system of apprenticeship in Osrnk appeared to be better organized, 
but it also was afflicted by the shortcomings seen in NovosibirdL See the decision of the 
meeting of the Collegium of the Omsk Department of Justice, September 6,1990. 
119 Minutes to the meeting of the Collegium of the RSFSR Ministry of Justice, May 27,1991. 
120 A large proportion of judges in Novosibirsk and Omsk wen? young women who had worked 
initially as stenographers or bailiffs and received their diplomas at night school or through 
amespcmdenoe anuses In 1991,75 percent of judges in Novosibirsk were women, and a l m d  55 
percent were under 40 years of age. 



Term Release of Judges was adopted, the JQBs assumed control over a l l  

formal charges presented against judges-la Before the adoption of the Statute 

on Disciplinary Responsibility, discipline boards were run primarily by judges 

from the regional courts, with only token representation from the people's 

courts. In some cases, they were closely controlled by the Presidium of the 

regional court -- that is, the Chairman, his deputies, and a few senior judges. 

The composition of the JQBs was not substantially different. Although there 

was a sigruficant increase in the level of representation of people's court 

judges (typically chairmen) on the JQBs approximately 70 percent were 

chaired by judges from the regional courts.122 

The total number of judges disciplined decreased markedly in 1990. 

Whereas almost 750 judges in the USSR as a whole were disciplined in 1988, 

the total in 1990 was 311.123 There must have been considerable variation 

between regions, however, for in Novosibirsk, the rate at which judges were 

disciplined in 1990 was slightly higher than in the pre-reform period. 

Whereas five judges were punished by the Novosibirsk JQB in 1990, between 

1971 and 1982 an average of only four judges were disciplined per year in that 

region. Several judges in Novosibirsk believed that the JQBs were "harsher" 

(zhestche) than their predecessors, the Judicial Disciplinary Boards. 

This belief may have had more to do with who was disciplined and the 

nature of the alleged offenses than the actual rate of punishment. No 

appellate judges in Novosibirsk were disciplined. All five were judges from 

the people's courts; four were rank and file judges, one was the youngest 

Vedomosti SWezda Narodnykh De~utatov i Verkhovnogo Soveta SSSR 
122 See the interview with S. G. Lushchikov in Chelovek i z a k o ~  nos 7-8,1991. 
123 ibid. 



chairman of a people's court in the region Some of the offenses for which 

they were charged were uncontroversial. For example, two judges were 

disciplined for having issued verdicts in criminal trials without the 

partiapation of lay assessors. And one judge was punished for "truancy" 

w. But the other charges were more contentious. For example, one 

judge was penalized for excessive trial delays, and in order to preempt debate 

on the nature of the offense, the charge was formulated legalistically, as a 

"violation of the principle of continuousness" (ne~rewvnost'), and 

supported by ample citation of the articles of the procedural code which had 

been flouted. The chairman of the people's court who was disciplined was 

cited for a host of general infractions lumped under the vague category 

"serious shortcomings in the organization of the work of the court." These 

included first, the "failure to analyze data on the conditions of crime and 

punishment" in his district; second, poor coordination of the work of the 

court with other law enforcement agencies; and finally, excessive delay in the 

administration of justice by his judges. He acknowledged his mistakes with 

contrition, apologizing for "not controlling" his subordinates and promising 

to "reform himself' (isvravit'sia) in the future. He got off lightly - with only 

a "remark (zamechanie), the lightest of three penalties. But as these cases 

illustrate, lower court judges still had to watch their backs. There remained 

in place both a reliable mechanism for punishing judges as well as a 

willingness to use it for sometimes nebulous ends.124 

lZ4 Minutes of the meetings of the JQB of Novosibirsk, January 9, Junuary 23, July 26, September 
14, and December 28,1990. 



The Dvnamics of Soviet Judicial Dependence. 

So far in this chapter we have described the three main dimensions of 

judicial dependence separately. Treating them discretely has enabled us to see 

how judges faced a variety of pressures, not all of which directed them to the 

same ends. But the three kinds of judicial dependence we have described did not 

exist independently from one another. And without an appreciation of how 

they interacted with and influenced one another, it is impossible to ascertain 

their relative weight and importance. The case of a conflict in Kolomenskoe, 

discussed below, illustrates not only the interplay of the three dependencies, but 

also their impact on the calculations of decision-makers. 

The Conflict in Kolomenskoe. 

On June 2, 1992, two deputes from the Kolomenskii City Soviet, a small city 

within the jurisdiction of the Moscow Region, together with a reporter from a 

local newspaper came to Moscow to discuss with an assistant to the RSFSR 

Minister of Justice a complaint they had against a judge in their city. One of the 

deputies had been a losing party in a civil suit tried by the judge in question. He 

was outraged by the verdict. Convinced that the judge had been bribed by the 

successful party, he made allegations of such nature in an interview with a local 

newspaper and began collecting signatures from the population in support of a 

recall motion. The judge thereupon brought a civil action of libel (article 7 of the 

Civil Code of the RSFSR) against the deputy. The case was pending in a 

neighboring district court when the deputies came to the Ministry in search of 

justice .I= 

125 I a t  outside the office of the Assistant to the Minister of Justice as the deputies made their 
rase. The door to his off ice was not thi* and their conversation was quite audible. This 



The conversation with the assistant to the Minister did not last long, Each 

treated the other with open contempt, and their discussion quiddy escalated 

into a shouting match. The deputies charged the judge with "complete 

arbitrariness" (polnvi oroizvol) and the Ministry with complicity. The 

Assistant in turn mocked their ignorance of the law. The door was slammed 

shut as they left. They threatened to take other measures to reign in this 

"renegade" (besskon trol'nvi) court on their own. 

I put several questions to the Assistant after the incident. Why did the 

Ministry not attempt to have charges of criminal contempt or interference 

brought against the deputy? Why was the law not being used to resolve this 

matter and uphold the independence of the judiciary? His Minister, I was 

told, lacked good relations with the Procuracy, which would have to be 

encouraged to bring formal charges, and it would not look good at this early 

stage in post-Soviet democracy for the Ministry to try to crush an elected 

representative of the people. Salient as they may have seemed, these factors 

were nevertheless moot, for the deputy's immunity nullified the already 

minimal jursidiction and power in the Law on Contempt of Court. The 

Ministry's strategy in these cases (and there were many)126 therefore was to 

fend off attacks from above as best it could, but to leave their resolution to the 

course of events. As a result, the already besieged judge in Kolomensk was 

forced to defend himself by embroiling himself in a politically charged civil 

suit, exposing him further to charges of judicial tyranny. 

account is based on notes made contemporaneously and a discussion of the codid  with the 
Assistant shortly therafter. 
126 The next day, June 3,1992, the Minister of Justice received a letter from the ambitious 
sounding Committee on State Structure, Local Self-Government, and Legal Policy (~ravovoi 
politiki) of the Krasnodar Temtory Soviet, forwarding a complaint from the deputies of the 
Sochi City Soviet in which they "insistedw (nastaiviaut) on an "inquiry" (proverka) into the 
legality of all dedsions and verdicts issued by judge Eroshenko over the past two years. 



But why was the libel case being heard in a neighboring district and not at 

the regional court? Ln light of the Pichugin affair discussed earlier, it seemed 

to me there was a risk that judges in the neighboring district, also elected by 

deputies in the Regional Soviet, might fear a recall motion and fa i l  to side 

with the judge-plaintiff. Removing the case from the realm of the people's 

courts, I suggested, would improve the chances of a pro-judge verdict and 

forestall charges of bias being levied at the judge's colleagues. The Assistant 

smiled knowingly. He explained that Bobrov, the Chairman of the Moscow 

Regional Court, with whom the matter already had been discussed on several 

occasions, indeed had the authority to take the case on his own and 

apparently considered such an option, but nevertheless decided against such a 

move because he feared being reversed on appeal in cassation. As recounted 

by the Assistant, Bobrov reasoned that were a decision adverse to the interests 

of the judge-plaintiff to be rendered in the district court, at least he would be 

able to control the fate of the decision on appeal in cassation. This was 

considered a safer tack, since it was believed unlikely that a cwation ruling of 

his court would be reviewed and reversed in supervision by the Supreme 

Court. Were, however, the regional court to try the libel case on its own as a 

court of first instance, the deputies could appeal the decision in cassation to 

the Supreme Court, which, Bobrov believed, was itself not sufficiently 

independent of the deputies' friends in the Supreme Soviet of the RSFSR. It 

therefore could not be trusted to support the cause of its colleagues below. 



Conclusion= The Dilemma of Soviet Tudicial Dependence. 

The Soviet judiciary remained dependent in three important and 

persistent ways. Judges were personally dependent. Legally and politically, 

they were subordinate to the deputies, and through them, vulnerable to the 

changing moods and grievances of the electorate. They were not well 

protected from threats of physical assault, barbs from angry litigants and 

defendents inside their courtrooms, and insults from hostile crowds outside 

the courthouses. Judges were also dependent institutionally. They lacked 

both an organizational mechanism and the corporate cohesion necessary for 

the self-administration of the courts; their work was sautinized and 

mdigned by the omnisaent custodians of judicial practice - the local 

Departments of the Ministry of Justice. Finally, judges were dependent 

internally. Relationships with their chairmen were characterized by fealty, 

and their superiors in the regional courts, the keepers of their professional 

reputation, were figures whose views and interests had to be monitored 

constantly. 

Not all these dependencies were equal in weight or impact. Pressure from 

deputies and the public was episodic and could be avoided. Pressure from the 

higher courts and local Departments of Justice, by contrast, was a constant 

feature of a judge's professional life. To judges, it seemed as if both forces 

scrutinized every move they made. "We get hit (nas b'iut) from both sides," 

one judge remarkedF Making decisions in hard cases required judges to 

navigate between the occasionally confliding interests of these two masters. 

Sometimes, it involved a choice between the consequences presented by these 

12' See 5 u d  i ministerstvo iustitsii," Sovetskaia iustitsiia, no. 9,1991. 



two dependencies: on the one hand being extra careful or taking too much 

time before passing judgement risked a reprimand from the Department for 

"organizational shortcomings" such as "red-tape" (volokita) and exceeding 

trial time limits (sroki). On the other hand, making hasty decisions or ones 

based on insufficient evidence risked a reversal (otmena) and verbal or 

written rebuke from the oblast court The dilemma was so familiar to judges 

that it was encapsulated in a saying which had the surety of a proverb: 

"Exceeding terms will earn a rebuke, but a reversal gets you a beating" & 

sroki ~ozhuriat. a za otrnenu b'iut). There was a hierarchy of dependence 

implicit in this saying; a rebuke was preferable to a beating. But neither was a 

pleasant prospect. The consequences of judicial dependence were hard to 

avoid. 



The Politics of Judicial Independence and the Administration of Criminal 
Justice in Soviet Russia, 19824992. 

Chapter Six: The Last Years of Soviet Justice 

Introduction. 

In this chapter I explore how the administration of justice was affected by 

the reform legislation adopted in the Fall of 1989. Not much of that 

legislation, of course, directly concerned criminal law or court procedure. Its 

primary purpose, rather, was to improve the status of judges and buttress 

their independence. But a secondary objective was to improve the quality of 

the administration of justice. The statements of leading legal offiaals 

propagandizing the reform legislation in 1990 and 1991 made the eradication 

of injustice an expliat goal of the reforms. Similar hopes were expressed by 

the deputies and jurists who participated in the formulation of the legislation 

in committees and its adoption on the floor of the Supreme Soviet. The 

reform of the judiciary, in other words, was not understood as a gift to judges: 

improvements in the quality of justice they administered were expected in 

return. The main question of this chapter, then, is how the people's courts 

responded to these expectations. What kinds of changes occurred in the 

practice of justice as a result of reforms? Is it possible to say that the 

administration of criminal justice became more impartial in the years 1989- 

1992?1 

- - 

1 It is of course imprudent to expect substantial changes in the administration of justice in any 
country in such a short period. What we are looking for in this chapter therefore is not the 
complete reorientation of Soviet criminal justice, but rather indicators of small changes and the 
onset of new trends 



Evaluating Tustice. 

The Standard: Impartiality vs Ob jedvity 

In chapter two we defined an impartial trial as one in which the rules 

designed to prevent an adjudicator horn presuming facts and prematurely 

drawing conclusions about guilt were duly observed. We established 

"objectivity" as a substitute standard for assessing impartiality in the 

administration of justice in Soviet Russia. The "objectivity" of criminal trials 

was operationalized as the degree to which courts conducted a 

comprehensive and complete investigation of all the circumstances of the 

case before rendering judgement and the degree to which other crucial 

evidentiary rules designed to foster a critical examination of the materials of 

the pretrial investigation were followed. 

Measures of Objectivity: Direct and Indirect 

In chapter two we established two different kinds of measures of the 

objectivity of trials - direct and indirect. Direct measures came from 

information about the proceedings and conduct of trials. Did the people's 

courts obey the rules of evidence and carry out comprehensive and complete 

investigations? The information needed to answer this question was 

supplied primarily by appellate courts, but it also came from scholarly 

commentaries and ministerial reviews of judiaal practice. In these sources 

the key indicators of the comprehensiveness and completeness of judicial 

investigations were the meticulousness of the court's review and equal 

treatment of all possible claims (venii) supplied by prosecution and defense 



about the act or event in question. Other direct measures of the objectivity of 

trials were furnished by the reversals of verdicts for failure to observe artides 

75 and 77 of the Code of Criminal Procedure (hereafter "Code"). These rules 

of law required that the testimony of victim and confession of defendent be 

corroborated independently by the court in order for them to have probative 

value. The principal measure, however, was the degree to which courts 

abided by article 20 of the Code, the procedural expression of the objectivity 

norm, requiring a "comprehensive, complete, and objective" investigation of 

all circumstances of a case at trial. 

Indirect measures of the objectivity of criminal trials were devised from 

data about their outcomes. The rates at which courts terminated criminal 

proceedings before trial, issued judgements of acquittal, and sent cases back for 

supplementary investigations were treated as a reflection of the degree of 

criticalness or exactitude (trebovatel'nost*) in the court's examination of the 

materials of the pre-trial investigation, and of the comprehensiveness and 

completeness of the judicial investigation itself. Convictions overturned by 

higher courts, especially those reversed for insuffiaent evidence or 

inadequate justification, were taken as signs of the inexactitude of trial courts 

and incomplete, unobjective judicial investigations. These indirect measures 

of objectivity are not perfect. Each has a number of shortcomings.2 However, 

used carefully and in conjuction with the more direct measures discussed 

above, they help illuminate with reasonable precision the character and 

quality of criminal justice in Russia in the last years of the existence of the 

USSR. 

2 For a discussion of the Liabilities of this approach to measuring justice, see chapter two. 



Direct Measures, 

The synopses of many cases published in the "Record" (Biulleten*) of the 

Supreme Court of the USSR as well as that of the KSFSR in 1990 and 1991 

convey the impression that few changes had taken place in trial courts' 

application of evidentiary laws. For example, there were numerous cases in 

which guilty verdicts were reversed because the trial court had failed to 

corroborate the confessions of the accused. This prompted the RSFSR 

Supreme Court to remind courts of the basic rule that the "entirety" 

(sovokuunost') of a confession must be corroborated by other evidence 

examined directly at trial.3 The subtitles of other decisions (postanovleniia) 

issued at plenary sessions of the supreme courts suggested also that the 

evidentiary standards adhered to by trial courts were not very high. Both 

Courts published decisions which in bold headings advised lower courts to 

abide by the rule according to which "a guilty verdict may not be based on 

presuppositions @redvoIozheniia) or on evidence whose veracity 

(dostovernost') is in doubt.'" Even in light of the pedantic style of Supreme 

Court rulings, the remedial nature of such instruction and guidance gives 

cause for alarm about the quality of criminal justice in the last years of Soviet 

power. 

Suspicion about the evidentiary safety and legal grounds for the 

convictions issued by courts, and thus the overall objectivity of criminal 

justice, are raised also by the overviews [obzory) of court practice published in 

3 See, for examples, Biulleten' Verkhovnoeo Suda RSFSR, no. 2,1990, decision no. 10; no. 2, 
1991, decision no. 8. 
4 Vesmik Verkhovnono Suda SSSR, no. 8,1991, p. 13. See also Biulleten' Verkhovnogo Suda 
RSFSR, no. 2,1991, decision no. 9. 



the Records. For example, a review of court practice in 1989 discussed by the 

USSR Supreme Court in early 1990 concluded astonishingly that almost half 

of all gtulty verdicts issued were "based solely on the testimony of the accused 

and witnesses.'~ The claim that no physical evidence of a crime was used to 

substantiate the testimony of witnesses for the prosecution in almost fifty 

percent of all convictions suggests that courts presumed an integrity in the 

conduct of the police and truthfulness to the charges of the procuracy. An 

equal presumption, however, was not accorded to the defense. In many cases, 

the USSR Supreme Court claimed, trial courts either distrusted or blithely 

ignored both the alibi and line of defense advanced by the accused.6 

In those cases where hard physical evidence of criminal ads  was used to 

corroborate testimony and support the charges of the prosecution, there are 

reasons to be suspicious of the exactitude of courts' examination of this 

evidence. In the preamble to its November 1990 plenum decree on 

supplementary investigations, for example, the USSR Supreme Court stated 

bluntly that courts "often" (zachastuiu) uncritically approach the materials of 

the pretrial investigation.' This laxity was later labled more critically as "the 

failure to display a prinapled approach to evaluating the evidence" in 

criminal trials."B A similar estimate of the conduct of trial courts was given 

in the RSFSR Supreme Court's review of their observance of article 20 of the 

Code in 1990. Despite the 1987 guiding explanations which advised courts to 

check all arguments in support of the line of defense advanced by the accused 

- 

5 Biulleten' Verkhovnwo Suda SSSR, no. 3,1990, p. 23. 
6 Vestnik Verkhovnoeo Suda SSSR, no. 5,1991,14, column 3. 
7 Published in Sotsialisticheskaia zakonnost', no. 2,1991, p. 65. 
8 See the "revieww (obzor) of judiaal practice on supplementary investigations which served 
as the basis for the November 1990 USSR Supreme Court Plenum on this question in Vestnik 
Verkhovnoeo Suda SSSR, no. 5,1991, pp. 10-14. 



in order that "there remain no doubts about his guilt," (!) trial court judges 

were not doing so, at least not systematically. The Court claimed that trial 

courts' failure to investigate the claims of the defense accounted for at least 

20% of all verdicts reversed in cassation.9 

That courts sometimes failed to investigate all circumstances in the case 

thoroughly, completely, and objectively is thus not in doubt. But the extent 

of this lack of comprehensiveness is unclear. The abundant use of indefinite 

quantifiers such as "sometimes" (inogda), "often" (chasto), "not infrequent" 

(neredko), "frequent" (zachastuiu) in Supreme Court reviews and guiding 

explanations complicates our assessment of the scope of this problem. The 

typically bland commentary of leading court officials, tho ugh not always 

marred by such dissembling, is also unfortunately not of much assistance. 

For example, Savkin, a member of the USSR Supreme Court who wrote up 

the Court's study on the practice of issuing acquittals in 1990, stated flatly that 

"prejudice (predvziatost') and lack of objectivity in justice have not yet been 

overcome."lo But he did not say it was pervasive, or otherwise indicate the 

magnitude of this prejudice and lack of objectivity. Thus, while its seems 

incontrovertible that inexactitude still plagued the work of trial courts, it is 

not easy to say with any certainty how often this was the case. Before we 

conclude that bias was endemic, and that the cavalier handling of inculpatory 

evidence was the modus operandi of trial courts, we should examine other 

evidence, including statistical information on trial outcomes. 

9 Biulleten' Verkhovno~o Suda RSFSR, no. 9,1991. 
lo See S. Savkh, "Opravdatel'nyi prigovor," Vestnik Verkhovnogo Suda SSSR, no. 1,1991,16. 



Indirect Measures. 

Data on appellate practice demonstrates rather dearly that trial courts were 

neither complete nor comprehensive in their examinations of the materials 

of the pretrial investigation A considerable portion of criminal trials were 

not sufficiently comprehensive or complete to withstand the scrutiny of 

appellate courts. For example, in the USSR as a whole in 1990, more than 

7500 persons (almost one in every ten) had their convictions overturned and 

returned for supplementary investigation because of an allegedly 

"superficial" examination of the evidence and circumstances of the case at 

trial." This was a large number of trials both whose proceedings and 

outcomes were, in a strict sense, unobjedive. But in order to appreciate the 

character of this incompleteness and whether the lack of objectivity in such 

cases reflected an uncritical and unquestioning approach to the materials 

supporting the indictment, we must examine the data on appellate practice 

more closely. 

A. Unjustified Convictions and Miscamages of Justice. 

Any conviction overturned and sent back for supplementary investigation 

would seem to be a sign of the inexactitude and unobjectivity of criminal 

trials. But a conviction reversed in such a way cannot necessarily be so 

interpreted: not all convictions overturned and sent back for supplementary 

investigation were cases in which trial courts had entered guilty verdicts on 

weak evidentiary grounds. Certainly in some cases, convictions were 

See A. Filatov, Yozvrashchenie del na dopolnitel'nogo rassledovaniia," 
Sotsialisticheskaia zakonnost', no. 3, 1991,23. 



overturned and sent back for more investigation because of a lingering doubt 

about the guilt or innocence of the defendant (now prisoner). It seems 

unlikely, however, that this was the reason for the reversal and 

supplementary investigation in the majority of cases. While there is no 

reliable data on this particular kind of reversal, there are reasons to suspect 

that in a large number of cases, convictions were overturned and sent back for 

supplementary investigation because of a perceived need to charge the 

defendant with a graver crime than that for which he was convicted, or to 

charge accomplices not initially subjected to criminal prosecution. Filatov, 

for example, suggested that this was the purpose of as much as 35 percent of 

al l  supplementary investigations ordered by trial courts themselves. In many 

other cases, he claimed, the purpose of supplementary investigation was to 

dear up questions about the character of the defendant - in order that a more 

"individualized" sentence be given.12 In a considerable portion of cases, in 

other words, the purpose of supplementary investigations ordered by 

appellate courts had Little to do with questions about innocence (or the factual 

basis for convictions) and only concerned the degree of the defendant's guilt. 

Because of the multiple purposes behind supplementary investigations, 

without further refinement the number or rate at which convictions were 

overturned and sent back for supplementary investigation cannot be taken as 

an indicator of trial courts' lack of adherence to the standard of objectivity. 

Perhaps a better indicator of courts' approach to the ideal of objectivity is 

the number of convictions overturned and terminated for one of three 

"rehabilitative" reasons -- that is, because of the absence of the event of a 

crime, the lack of the requisite elements of a crime in the act being prosecuted, 

l2 ibid. 



and finally, because the charges were not supported by the evidence examined 

in court and there was no reason for supplementary investigation or a new 

trial.13 In Soviet Russia, convictions reversed for these reasons were termed 

"unjustified convictions" (neobosnovamve osuzhdeniia). It needs to be 

emphasized, however, that not all unjustified convictions were a reflection of 

inaccurate adjudication or a willingness of the trial court to convict on poor, 

weak, or tainted evidence. In fact, it appears that most of the mistakes made 

by people's courts in these cases were errors of law. Savkin, for example, 

estimated that perhaps 75 percent of all convictions terminated for 

rehabiliative reasons were cases in which the requisite elements of a crime 

were lacking.14 And since, as we have seen in chapter four, what constituted 

the requisite elements of a crime in some categories of offenses (for example, 

the degree of their "social dangerousness") was being changed by the guiding 

explanations of the USSR Supreme Court, certainly some of these "errors" 

were a reflection primarily, if not only, of modifications in the meaning of 

the law. Only the third type of unjustified conviction in Soviet Russia (a 

conviction reversed because it was not well substantiated by evidence) thus 

can be seen unambiguously as evidence of the inability to realize objectivity. 

Only these kinds of convictions would be treated by most scholars in the West 

as "miscarriages of justice." With these caveats about this category of 

appellate reversal in mind, we can use information about convictions 

overturned and terminated for rehabilitative reasons to gain an impression 

of the obectivity of criminal trials and whether or not it improved in the 

years following the adoption of reform legislation. 

13 See article 349 of the Code of Criminal Procedure of the RSFSR. At an earlier stage of 
criminal proceedings, when a defendent had not yet been committed to trial, the thira ground 
for terminating proceedings on "rehabilitative" grounds was listed more simply as  "for lack of 
roof" (za nedokazannost'). See article 208 of the Code. 

r4 See Savkin, op. cit. 



Table 6.1 below presents data on this kind of judicial error. In 1988, the 

year before the adoption of reform legislation, 1283 persons originally 

convicted in the people's courts in the RSFSR had their convictions 

subsequently overturned and terminated for rehabilitative reasons (336 in 

cassation proceedings, and 947 through a review in supervision). By 1992, the 

number of persons wrongfully convicted and rehabilitated was a little more 

than one third of what it was in the prerefom years. 

Table 6.1. Wrongful Convictions in the People's Courts, RSFSR, 1988-1992 

Source: Department of Statisti- (Generalization), Russian Supreme Court 

year 

1988 
, 

1989 

1990 

Table 6.2 (next page) presents data on the same phenomenon in regional 

courts of the RSFSR Apart from a moderate rise in 1990, the data indicate a 

similar downward trend in the number of convictions overturned and 

terminated for rehabilitative reasons. 

totd # convictions 
overturned and terminated 
for "rehabilitative reasons" 

1283 

985 

782 

# overturned in 
cassation vs supervision 

336 / 947 

223 / 762 

289 / 493 



Table 6.2. Wrongful Convictions in the Regional Courts, RSFSR, 1988-1991 

Source: Department of Statistics (Generalization), Russian Supreme Court 

year 

1988 

It does not appear that the decline in the number of convictions overturned 

on rehabilitative grounds was the result of a more indulgent review of trial court 

verdicts by appellate courts. On the contrary, the decline in the number of 

wrongful convictions took place in a period in which there was an increase in 

the general rate of reversal of trial court verdicts. For example, whereas in 1989, 

8.3 percent of all verdicts in criminal trials were reversed in cassation, in 1992 the 

percentage was 9.4. An even stronger indication of the greater exactitude of 

appellate courts in this period was the rising proportion of convictions reversed 

and terminated in cassation as opposed to through a review in supervision. 

Whereas in 1989 less than 23 percent of wrongful convictions were caught in 

cassation, in 1992, the equivalent rate was 45 percent.15 It seems dear then that 

the decline in the number of wrongful convictions was not an artifact of 

appellate court policies or the consequence of new standards of review. The data, 

rather, appear to reflect an increase in the exactitude of trial courts' examination 
- - - - - - -- 

15 The increase in the degree of appellate court exactitude in fad was so great that the 
Ministry of Justice of the RSFSR thought it excessive. It claimed that in 1990 there had been an 
"increase in the incidence of unjustified intervention (vmeshatel'stvo) in the legal dedsions of 
lower courtan See the minutes of the meeting of the Collegium, May 6,1991. 

total # convictions 
overturned and terminated 
for "rehabilitative reasons" 

140 

# overturned in 
cassation vs supervision 

17 / 123 



of the materials supporting the indictment and thus an improvement in the 

objectivity of criminal trials in Soviet Russia. 

B. Terminations of Criminal Proceedings by Trial Courts. 

Another potential indicator of the objectivity of the administration of 

criminal justice is the rate at which courts terminated criminal proceedings 

against the accused before the case ever got to trial. There were a host of reasons 

for which a court might terminate criminal proceedings at this stage. Soviet 

scholars tended to distinguish between rehabilitative and non-rehabilitative 

reasons, athough the law did not explicitly do this.16 Two reasons were 

considered rehabilitative - the absence of the event of a crime and the Iack of the 

requisite elements of a crime in the a d  being prosecuted.'' Non-rehabilitative 

reasons were more numerous, including the expiry of the statute of Limitations, 

an amnesty, the reconciliation of the parties, a change in the perception of the 

dangerousness of the a d  and defendent, and the possibility of using social or 

administrative sanctions against the accused.'B If, as the law required, a court 

thoroughly and critically reviewed the legal grounds for prosecution before 

committing a case to trial, insignificant infractions of the law and actions which 

were not in fact crimes would not become the subject of criminal proceedings in 

l6 The Statute on Compensation for Wrongful Acts of Government Offiaals adopted in May 
1981 was one of the few pieces of Soviet legislation which expliatly distinguished between 
rehabilitative and non-rehabili tative reasons for the termination of criminal proceedings. 
Only those persons whose prosecutions were terminated for rehabilitative reasons were 
entitled to compensation. See the discussion of these issues in the Recommendations on the 
application of the statute distributed by the USSR Ministry of Justice ( a t 4  in chapter two). 
See also the kandidat dissertation by A. A. Rzaev, "Problerny preekrashcheniia ugolovnykh 
del po nereabilitiruiushchim osnovaniiam v stadii predvaritel'nogo sledstviia," Karaganda, 
1985. 
17 Artide 5, paragraphs one and two, Code of Criminal Procedure, RSFSR Unlike the 
prosecution and, for obvious reasons, an appellate court, a trial court could not terminate 
criminal proceedings at this stage for lack of proof." Compare artides 208,234, and 349. 
18 Artide 5, paragraphs 3-10, and artides 6-9 of the Code of Criminal Procedure of the RSFSR. 



the people's courts. The failure to do so, by contrast, would mire the courts in 

trials of misdemeanors and actions not in their jurisdiction It also would 

suggest that courts were cavalier about a stage in the criminal process designed to 

foster objectivity in the administration of justice. 

Table 6.3 below presents data on the practice of terminating criminal 

proceedings before trial by the people's courts. It shows that the percentage of all 

clriminal cases brought before the courts that was terminated before trial dropped 

steadily until 1992, when, as a result of an amnesty for some categories of crime, 

it rose sharply.19 It also shows that the vast majority of all cases terminated 

before trial were criminal prosecutions initiated by private citizens - cases of 

allegations of insult, slander, and having been caused light bodily harm. Two- 

thirds of private prosecutions never went to trial. Until 1992, by contrast, less 

than one of every thousand prosecutions in which a procurator had signed a 

conclusion to indid were terminated for "rehabilitative" reasons before trial. 

Table 6.3 Termination of Criminal Proceedings by the People's Courts, 
RSFSR, 1988-1992 

year 

19 In the event of an amnesty, courts were to terminate criminal proceedings. If the case had 
already been committed to trial, however, a verdict on the merits was to be issued. If found 
guilty as charged, the defendent was to be freed from any aimha1 sanctions. 

1992 

# / %  
proceedings terminated 

# / %  
proceedings terminated in 

cases w / pre-trial investigation 

Source: Department of Statistics (Generalization), RSFSR Supreme Court 
50,067 / 6.4 985 / .I26 



Whether the disparity in rates of termination of proceedings in state 

versus private prosecution reflects a different approach to the evaluation of 

the legality of criminal prosecutions depends rather a lot on the calibre of the 

investigation in cases brought to trial by the police and procuracy. This 

question is discussed further below. But we should note here that while the 

proportion of criminal prosecutions launched by the state that was stopped by 

the courts was quite small, it increased steadily throughout this period. There 

was an alrnost four-fold increase in the number of such terminations between 

1989 and 1992. There was an increase also in the proportion of state 

prosecutions terminated for rehabilitative reasons - from approximately 35 

percent in 1989, to 69 percent in 1992. This was a serious blow to the efforts 

and professional reputation of the police and procuracy. Analyzed this way, 

the data appear to suggest that trial courts reviewed the legality of criminal 

prosecutions more critically after the adoption of reform legislation in 1989. 

C Acquittals and Supplementary Investigations 

Judgements of acquittal and decisions to turn cases back for supplementary 

investigation are unambiguous indicators of the critical review of the materials 

of the pre-trial investigation by trial courts. In both kinds of decision, the trial 

court has found that either the prosecution's version of events and 

interpretation of the criminal law is incorrect, or that the evidence amassed is 

insuffiaent to support a guilty verdict. Data about these decisions are thus a 

source of insight about the overall objectivity of criminal trials. If courts were 

more critical and trials more objective in the period immediately following the 

adoption of reform legislation, we would expect there to have been a rise in the 

rates of both kinds of decisions. Did this happen? 



Table 6.4 below presents data on the rates of acquittal and supplementary 

investigation in the people's courts between 1988 and 1992. The data are at 

first glance paradoxical. While there was a fairly steady increase in these years 

in the total number of persons in respect to whom judgements of acquittal or 

decisions to send a case back for supplementary investigation were issued, the 

rate at which courts made such decisions did not inaease. This is because the 

total number of persons in respect to whom prosecutions of all kinds were 

brought to the courts increased more rapidly (from 504,670 in 1988, to 781,005 

in 1992). I£ we examine the rate of acquittal only for cases with pretrial 

investigations (column 3), however, the meaning of the data becomes less 

ambiguous. In 1992, there were almost two times as many acquittals in state 

prosecutions as in 1988. We can condude, therefore, that trial courts became 

somewhat more critical in their evaluation of the materials supporting the 

conclusion to indict. 

Table 6.4 Rates of Acquittal and Supplementary Investigation, RSFSR, 19881992. 

# / % acquitted in cases 

Source: Department of Statistics (Generalization), Russian Supreme Court 
Note: rate of acquittal is dculated as a percent of total number of persons who were convicted, 
acquitted, and had proceedings against them terminated or sent back for supplementary 
investigation. 

# / % rehuned for sup- 

year 

1988 
r 

1989 

1990 

plementary investigation 

44,136 / 8.7 

48,899 / 9.4 

60,005 / 9.4 

acquitted I w/ pre-trial investigation 

3034 / .65 

3098 / .65 

3080 / -53 

1568 / .31 

1518 / .29 

1708 / .26 



Weighing the Evidence. 

The data on the three types of judicial decisions examined here suggest 

that the people's courts were more critical both in their initial review and 

subsequent trial of the cases brought before them by the police and procuracy 

in the period after the adoption of reform legislation. But were they critical 

enough? Should courts have terminated more prosecutions before trial, 

acquitted more criminal defendents, or sent back more cases for 

supplementary investigation? These questions, of course, c a ~ o t  be 

answered properly without an understanding of what an appropriate or 

objective level of each kind of decision would be. Such an understanding, in 

turn, requires information about and an appreciation of the character of the 

work of the police and procuracy in this period. For example, if police 

investigators investigated crimes more or less thoroughly and objectively and 

procurators only signed a conclusion to indict in cases where the evidence of 

guilt was unambiguous, then the almost two-fold increase in the number of 

acquittals issued by the courts between 1988 and 1992 looks Like a major 

improvement in the objectivity of criminal trials in Soviet Russia. If, on the 

other hand, the police conducted criminal investigations tendentiously and 

the procuracy failed to screen out unwarranted prosecutions, then the small 

number of acquittals overall appears to indicate the failure of courts to ensure 

objectivity in the administration of criminal justice. 

Most observers of criminal justice in Russia have not had favorable 

impressions of the calibre, not to mention impartiality, of criminal 

investigations throughout Soviet history. This is especially true for the years 



1989-1992, when Soviet journalists and legal scholars claimed openly that the 

investigation of crime was marred by an acute "accusatorial bias" 

(obvinitel'nvi uklon)?O There were disagreements over the scope and degree 

of this bias, but there was a consensus about its sources. It was believed that 

the political pressure placed on the police to make sure that not one crime 

went unsolved and the legal obligation placed on the procuracy to ensure that 

not one criminal went unpunished encouraged biased investigations and 

uncritical screening of prosecutions?l While we can accept the claim that 

there was some amount of bias inherent in the conduct of these agencies, it is 

not dear how it was affected by the reforms of the Gorbachev era. 

The information available points in two very different directions. On the 

one hand, it would appear that any tendency to send to trial poorly 

investigated cases was only aggravated during the years 1989-1992. Until 1988, 

the police could "solve" crimes without sending cases or criminals to court. 

Between 1970 and 1980, the MVD considered a crime "solved" ( r a s l )  from 

the moment a criminal investigation was formally opened. Between 1980 

and 1988, a crime was considered solved when charges were formally 

presented to the accused. After January 1,1988, however, as a result of a joint 

deaee of the Procurator General and Minister of Internal Affairs, a crime was 

considered solved only when a procurator had signed a conclusion to indid22 

20 See the dicussion in Chapter One. 
21 See, for example, iu. I. Stetsovskii ed, Istina i tol'ko istina (Moscow, 1990), pp. 240-253, and 
more generally, Gordon Smith, The Soviet Procuraq and the Supervision of Administration. 
22 See the discussion in V. I. Vlasov, "Problemy kachestva rassledovaniia prestuplenii i puti 
ikh resheniia," doctoral dissertation, prepared under the auspices of the Council of 
Nationalities of the USSR Supreme Soviet, Moscow, 1191, pp. 49-50, and A. K Rustamov, 
"Obespechenie zako~osti  pri proizvodstve predvaritel'nogo rassledovaniia." kandidat 
dissertation, Moscow State University, 1992, pp. 148-153. See also 1. Ia. Gontar', "0 
kri teriiakh otsenki raboty organov v n u t r e ~ y  kh del v bor'be s pres tupnostliur" Sovetskoe 
gosudarstvo i vravo, no. 9,1986, andV. I Baskov, "Zako~ost '  i obosnovannost' bvozbuzhdeniia 
ugolovnykh del," Vestnik MGU: seriia vravo, no. 4,1993. 



Not surprisingly, there were tangible signs of the intensification of the 

pressure to send to court poorly investigated cases. For example, there was an 

increase in the number of persons judged "wrongly accused" 

(neobosnovanno vrivlechennvkh) in the ledgers of the RSFSR Supreme 

Court and Ministry of Justice - an increase which may not have been simply 

the artifact of a more critical review of investigations by the courts.= There 

was also a reported decrease in the number of persons "£reedw from criminal 

responsibility by the police before trial. Whereas between 1980 and 1988, there 

was a steady rise in the percentage of criminal suspects freed in such a 

manner (from 13 to 37), by 1990, it had fallen back down to 29 percent.24 This 

information suggests that the quality of the cases sent to trial in this period 

must have fallen; it leads us to believe that the number of acquittals and 

supplementary investigations issued by the people's courts should have been 

higher than it was. 

On the other hand, there are both strong reasons as well as circumstantial 

evidence to suspect that the number of bad prosecutions decreased in these 

years. The new critical line adopted by the courts - as represented by the rise 

in number of acquittals and supplementary investigations -- created 

incentives for investigators and procurators, evaluated partly on the basis of 

the success rates at trial, to desist from sending poorly investigated and 

baseless prosecutions to trial. In addition, the great increase in the reported 

level of crime in these years may also have induced to the police to focus 

their resources on, and send to trial, only those cases where the evidence 

allowed them to be confident of a conviction. The fact that a suspect was 

23 Whereas in 1988, the RSFSR Supreme Court recorded 1949 persons "wrongly accused," the 
vaIent number for 1992 was 3718. 

%'sKhSD, f. 89, op. 27, d. 16. 



formally prosecuted (privlechen k upolovnoi - otvetstvennosti) in only 30 

percent of d crimes registered by the police in 1991 seems to support this 

 impression.^ Combined with the observed increase in the rate at which 

criminal proceedings were terminated before trial by both the police, 

procuracy, and courts, this information leads us to believe that the number 

and rate of acquittals and supplementary investigations need not have been 

higher in this period in order to comply with the requirement of objectivity 

in the administration of justice. 

The disparate inferences that can be drawn from this information about 

the practice of criminal investigation in the USSR make it difficult to give an 

unqualified answer to the question -- should there have been more acquittals, 

supplementary investigations, and terminations of criminal proceedings? 

While the evidence that courts were at least marginally more critical in their 

examination of the materials supporting indictments is quite strong, it cannot 

be said with complete confidence that the administration of criminal justice 

was indeed more objective in the years following the adoption of reform 

legislation. Much more information about and further research into the 

politics of criminal investigation in the USSR is required before this question 

can be answered definitively. 

This interpretation of the data on Soviet judicial behavior is likely to 

strike most observers of criminal justice in the USSR as overly agnostic and 

-- - --- - 

25 Data supplied in the annual reports compiled by the RSFSR Ministry of Justice show that 
while 2,167,%4 aimes were registered by the police in 1991, only 654,808 persons were charged. 
In a recent h d i d a t  dissertation on the practice of terminating criminal proceedings before 
trial, I. A. Popov suggests that the organs of the MVD were somewhat pacified by a more 
rigorous screening of prosecutions by the Procuracy after 1988. See " Z ~ ~ O M O S ~ '  i obasnovannost' 
prekrashcheniia ugolovnykh del v stadii predvaritel'nogo rassledovaniia," prepared under 
the auspices of the Russian Academy of the MVD, 1992, DSP. 



perhaps even apologetic Most recent Russian scholarship, for example, 

emphasizes the distortions and abuses of justice in the Soviet past, and few 

scholars adcnowledge any differences between the character of criminal 

justice in the late Gorbachev and late Brezhnev periods.26 Indeed the 

premise that Soviet justice was hopelessly and irretrievably biased is the main 

justification for the proposed overhaul of the old system of courts and the 

administration of justice.27 Western scholars have not addressed this 

question directly or systematically, but it is fair to say that the impression 

conveyed in most recent writing on courts in post-Soviet Russia is that bias in 

the administration of criminal justice was not eliminated by the reforms of 

the Gorbachev or even the successor regime.28 While we have presented 

evidence in this chapter which raises questions about such estimations of the 

quality of Soviet justice, we must nevertheless examine the reasoning behind 

such claims if we are to construct an adequate explanation of Soviet judiaal 

behavior. 

Explaining Soviet Tudicial Behavior. 

The most coherent exposition of the thesis that the administration of 

justice in the USSR in the 1980s was deeply biased was supplied by Peter 

Solomon. In his study of informal norms in the practice of criminal justice, 

Solomon argued that the current rate of acquittal - then approximately one 

half of one percent - was "contrived." Were it not for the "incentives" 

-- - 

26 See, for example, I. L Pe- Pavosudie: vremia refom( (Moscow 1991), 1". 
Chernilovskii, "Chto takoe sudebnaia reforma?" Narodnvi devutat, no. 4,1992. 
27 See the Conception of Judicial Reform, adopted by the parl&nent of the RSFSR in October, 
1991. Vedomosti SUezda Narodnvkh Devutatov i Verkhovno~o Soveta RSFSR, no. 44 (1991). 
28 See, for example, Eugene ~ u s k e ~ ,    he Administration of Justice: Courts, Procuracy, and 
Ministry of Justice," in Executive Power and Soviet Politic&hnonk, NY, 1992). See also the 
review of the literature in chapter one of this thesis. 



against issuing judgements of acquittal, he suggested, their rate would be "at 

least 3 %." The incentives against acquittals, he claimed, were supplied by the 

"dependence" of the judiciary - specifically, judges' "fear of irritating the 

procurator and through him alienating the party bosses at the raikom."29 

Judicial dependence, in other words, inclined judges to find substitutes for 

acquittals in the practice of sending cases back for supplementary 

investigation and in convicting persons of lesser offenses than those for 

which they were charged and sentencing them to time sewed. 

Did the dependence of the Soviet judiciary prevent the rate of acquittals 

from reaching the level proposed by Solomon in the years 1989-1992? The 

evidence presented in this study about the character of Soviet judicial 

dependence suggests that this account of decision-making patterns in Soviet 

courts needs to be reexamined. Judicial dependence in Soviet Russia in the 

1980s was both much more diffuse and indirect than claimed by Solomon. 

Soviet judges were dependent on a host of masters, not only, and probably 

not primarily, on the Party. While additional research must be done in order 

to establish the character of the relations between courts and local party 

organizations in the years 1988-1991, the evidence presented in chapters two 

and five showed that the personal dependence of judges on local officials - 
party or otherwise -- was neither comprehensive nor particularly cogent. It 

was characterized not so much by fear as by fealty. 

That judges labored in a coercive environment dominated by the Party 

and were subjected to pressure by officials in the procuracy is not in doubt. It 

- - 

29 Peter H. Solomon, Jr., The Case of the Vanishing Acquittal: I n f o r d  Norms and the 
f ractice of Soviet Criminal Justice," Soviet Studies, 39,4 (October 1987), 550; 536. 



is also likely that both this environment and pressure influenced judges' 

decisions in some cases. For example, in a published case of an unsuccesful 

libel suit launched against a member of a raikom biuro, it can reasonably be 

presumed that the presiding judge was wary of finding in favor of the 

 plaintiff.^ Offiaals in the procuracy fought tooth and nail for the success of 

their prosecutions; when they failed to obtain the desired result at trial, they 

launched authoritative appeals of unfavorable deasions and verdicts, 

especially acquittals - some of them as many as four times? But the potency 

of this kind of pressure on judges seemed to be in decline. Between 1989 and 

1991, the success rate of procuracy protests of people's court decisions in 

supervision declined from 87.3 to 82.2 percent.32 At higher levels of the 

judicial hierarchy, the waning influence of the procuracy was even more 

pronounced. For example, in 1988, only 15.9 percent of procuracy protests 

brought before the Presidium of the Supreme Court of the RSFSR were 

rejected. In 1991, however, 30 percent of these failed33 The procuracy could 

no longer expect higher courts to come to the aid of their cause. 

Perhaps ironically, evidence from the phenomenon of unjustified 

convictions also casts doubt on the cogency of judges' personal dependence as 

an explanation of their behavior. While the evidentiary base for making 

inferences about the sources of judiaal decisions in such cases in this period 

- 

30 Biulleten' Verkhovnoao Suda RSFSR, no. 2,1990. 
31 The desperation of the procuracy was particulariy visible in the USSR Supreme Court's report 
of one unsuccessfully protested acquittal. The procurator in the case based his protest on the 
failure of the trial court to give adequate consideration to the position of the defense attorney, 
who, in his view, had "conceded the guilt of the defendent." See the review of judicial practice 
accompanying the Court's July 27,1990 guiding explanations on acquittals. A truncated account of 
this reviw was published in Biulleten' Verkhovnoeo Suda SSSR, no. 6,1990. 
32 See I. F. Solov'ev, "Pravosudnost* prigovora v ~golovnom protsesse Rossiiskoi Federatsii," 
kandidate dissertation, Voronezh University, 1992 
33 Data supplied by the Department of Statistics (Generalization) of the RSFSR Supreme 
Court. 



is much thinner than for the pre-reform period, a review of the problem of 

unjustified convictions submitted to the USSR Ministry of Justice by the 

Ukrainian Supreme Court sheds some light on this question. One-third of a l l  

convictions subsequently overturned for rehabilitative reasons in the 

Ukraine, it reported, occurred in cases of prosecutions for official crimes; an 

additional 20 percent took place in cases of private prosecutions. The 

composition of unjustified convictions thus casts doubt on the overall impact 

on judges' decisions of their dependence on the procuracy and party. It was in 

cases of prosecutions against persons in positions of some authority (such as 

directors of stores, wherehouses, collective farms), who presumably had 

connections to local elites, that the leverage of the latter over judges could be 

presumed to have been the greatest. And yet in many cases, political 

patronage did not protect such persons from prosecution and, later, 

conviction. In one fifth of unjustified convictions, moreover, there was no 

discernible public or official interest in prosecution. In these cases, courts 

supplied the inculpatory force necessary for conviction. Subsequent reports 

demonstrate that courts not only sometimes erroneously convicted 

individuals in the absence of pressure from the procuracy and local officials, 

but that they also ocassionally did so over the objections of such forces. In 

one published case, both the trial court and court of cassation inisisted on the 

legality of a guilty verdict despite the request for a termination of proceedings 

by the procuracy.34 

Apart from considerations of evidence, an account of the practice of 

acquittals which emphasizes judges' personal dependence as the source of 

their behavior is also unsatisfactory as an explanatory strategy. It makes Little 

34 Biulleten* Verkhovnoeo Suda RSFSR, no. 1,1991. 



sense to attribute a supposedly low level of acquittals to pressure on judges 

which for the most part was exerted on them after such deasions were made. 

It is of course true that the personal dependence of judges may have acted as a 

deterrent to certain kinds of behavior, but there were factors much more 

proximate to the decision-making process which may have inclined or 

predisposed judges to the kinds of decisions they made. An account of 

judicial decision-making must take into consideration fiat, and perhaps 

foremost, the attitudes and values of the decision-makers themselves, as well 

as the influence on them of their superiors in the appellate courts, on whom, 

after all, the success of the position and protests of the procuracy ultimately 

depended. These factors have not been examined in previous studies of the 

administration of justice in Soviet Russia? We explore their role in shaping 

the conduct of trial courts in the remainder of this chapter. 

Appellate Court Practice and Internal Dependence. 

We have described in previous chapters how the various forms of 

"guidance" given to trial court judges by their colleagues at higher levels of 

the judicial hierarchy influenced the character of the administration of justice 

in the people's courts. In explaining why the number and rate of acquittals 

issued in the people's courts may not have been as large as otherwise 

expected, therefore, we must take into consideration this dimension of the 

judicial process as well. The policies and practices adopted by higher courts in 

-- -- 

35 In Justice in the USSR, Harold Berman discussed the role played by legal culture in the 
formation and perpetuation of a system and style of justice. H e  did not, however, specifically 
examine the attitudes of legal officials, nor treat them as an aspect of culture per se. Solomon 
alluded to the possible importance of judges* attitudes and values in the patterns of decision- 
making in the footnotes to his study of the "vanishing acquittal," but did not single them out as 
an explanatory factor. 



Soviet Russia in the years 1989-1992 tended to discourage trial court judges 

from issuing acquittals. Appellate courts were far more exacting in their 

review of the legality of judgements of acquittal than they were for other 

kinds of decisions. In 1990, whereas only 4 percent of all @ty verdicts were 

overturned on appeal in cassation or supervision, 17 percent of acquittals did 

not survive such scrutiny.36 In a strict statistical sense, therefore, there was a 

bias against acquittals in the superior courts. 

The Supreme Courts of both the RSFSR and USSR portrayed this 

discrepancy in appellate court practice as the consequence of a misguided 

understanding of the law by regional courts. The Records of the Courts for 

these years are indeed full of cases in which acquittals issued by the people's 

courts were reversed in cassation by the regional courts only to be overturned 

and reinstated again later by the republican or all-union Supreme Court.37 

And yet both Supreme Courts made their own contributions to this prejudice 

against acquittals. Some acquittals, for example, were overturned in 

supervision by the RSFSR Court because of the failure of the trial court to 

"refute the evidence present in the conclusion to indictOg*38 Others were 

reversed because, as the USSR Supreme Court put it, "courts were under the 

impression (pod vpechatleniem) of the [accused's] denial of guilt."39 While 

the Supreme Courts may not have discouraged acquittals as actively as their 

The discrepancy in the standard of scrutiny in appellate courts was even greater in some 
regions. In Bashkiria, for example, the Supreme Court of the Autonomous Republic overturned 
more than fifty percent of acq&tals, onlj  one of which was disposed of ultimately through a 
conviction See Savkin, "Opravdatelnnyi prigovor," p. 17. 
37 See, for examples, Biulleten' Verkhovnmo Suda SSSR, nos. 2 and 6,1990; and Biulleten' 
Verkhovnogo Suda RSFSR nos. 4,7,12,1990 and nos. 2 and 9,1991. 
38 Biulleten' Verkhovnogp Suda RSFSR, no. 7,1990, decision no. 3. 
39 See the USSR Supreme Court's review of the practice of acquittals in Biulleten' 
Verkhovnwo Suda SSSR, no. 6,1990,26. 



immediate subordinates, that they fostered caution in the making of such 

decisions is undeniable. 

The bias against acquittals in judicial practice was not alleviated by the 

adoption of guiding explanations on acquittals by the USSR Supreme Court 

in July 1990.40 In fact, while these guiding explanations for the first time 

affirmed the judgement of acquittal as "an important means of realizing the 

goals of criminal justice," they also reaffirmed the high burden of proof for a 

judgement of acquittal and appeared to establish a legal preference for 

supplementary investigations in cases where there remained doubt about the 

innocence of the accused at trial. Part two of the decree, for example, made it 

dear that before a court could issue an acquittal for "lack of proof' (m 

nedokazannost'), it had to determine whether the opportunities for gathering 

additional evidence had been "exhausted" (ischemanv). Paragraph two of 

part four of the Supreme Court decree added that an acquittal would stand up 

on appeals only if the trial court had enunciated dearly the "reasons" 

(motivv) according to which it refuted the evidence presented by the 

prosecutionP1 Especially for trial courts judges wary of reversal, guiding 

explanations such as these provided incentives to think twice before issuing 

acquittals. But for courts with large case loads and the pressure to dear the 

dockets, such careful deliberation may have been an unaffordable luxury. 

The Decree on acquittals was published in the Record of the Supreme Court as well as a l l  
major legal joumaIs. See @iuIletenV Verkhovnoeo Suda SSSR, no. 5,1990,47. 
41 This preference was reiterated in the few published scholarly commentaries. Summing up 
the essence of the law on acquittals and supplernentaq investigations, one scholar claimed 
that if, after a thorough, complete and comprehensive investigation, the court had not come to 
an "unambiguous condusion" and could not supply "reasonsw for a judgement of acquittal, then 
the case should be returned for supplementary investigation. See Iu. Korenevskii, 
"Issledovanie dokazatel'stv, izmenivshikhsia v sudebnorn razbiratel'stve," Sovetskaia 
iustitsiiq, no. 5,1992, p. 5. 



The influence on trial courts of such guidance has been explained in this 

study primarily in terms of the potential reprrcussiow for judges of 

insubordination and non-conformity to the views and wishes of their 

superiors. Appellate courts held the key to judges' professional reputation 

By finding fault with and reversing the rulings and decisions of their 

subordinates, higher court judges could spoil the performance records, and 

perhaps chances for promotion, of people's court judges. A large number of 

reversals might also precipitate an unpleasant confrontation between the 

errant judge and the leadership of the regional court. There were thus 

tangible incentives for the "lessers" (nizy) in the Soviet judicial hierarchy to 

follow closely and fall in line with their "betters" (verkhi). And yet there is a 

way to see the guidance of higher courts as influential upon and perhaps 

even determinative of trial court decision-making even without recourse to 

the notion of dependence: Judges may have followed the examples set by 

their superiors of their own accord. 

In all judiciaries, the rulings of superior courts are treated as having 

greater legal authority than those of inferior courts. While not necessarily a 

source of law, they are understood as a guide to the proper application of law. 

In the USSR, the premise of the superior legitimacy of appellate court rulings 

took on new meaning. Appellate courts cultivated a sense of their own 

infallibility. Determinations of law were issued imperiously. Findings of fact 

were couched in an omniscient voice. Rarely were the rulings of higher 

courts qualified by phrases such as "there are thus strong reasons to believe ..." 
or other locutions acknowledging human, and thus possibly erroneous, rules 

of inference and deduction. Rather, one heard statements of absolute 

certainty. For example, reversing a conviction for vehicular manslaughter in 



a complicated traffic accident, the Court ruled from a great distance and yet 

with supreme self-assurance that "there was no real possibility" that the 

driver-defendent could have foreseen, and thus prevented, the consequences 

of his actions* Trial court judges may well have shared in this myth of 

higher courts' infallibility. The notion certainly was conveyed with sufficient 

frequency as to make it compelling. 

Any inclination to embrace higher courts and their rulings as the 

repositories of legal certitude was Likely deepened in the last years of the 

existence of the Soviet Union This was a time when uncertainty about the 

legitimacy and survival of the state was at its peak. The legislatures of the 

USSR, RSFSR, and sometimes even the autonomous republics, passed laws 

which directly contradicted one another. Soviet politicians and jurists spoke 

with fear about "legal chaos" and even of a "war of laws."*3 For adjudicatoa 

uncertain of their political legitimacy, the idea that laws were not interpreted, 

only implemented, may have held a special attraction9 Relying on an 

authority that was physically as well as legally "higher" for their 

understanding of the laws, moreover, was both jurisprudentidly and 

poLitical1y sound. Thus, the fact that lower court decisions were so often in 

accord with the positions taken by their superiors 

of the coercive nature of the relationships within 

the internal dependence of judges), but the result 

may not be a consequence 

the judicial hierarchy (i.e. 

rather of a conception of 

42 Biulletenf Verhovnoeo Suda SSSR, no. 5,1990. * In this environment it was possible for legal scholars to speak of the need for the 
"dictatorship of law" without any hint of irony. See, for example, V. Vasil'ev, "Diktatura 
zakona," g@vda June 28,1990. Corbachev used this expression on several occasions in public 
statements during 1991. 
44 This was the position adopted by Srnolentsev, the last Chairman of the USSR Supreme 
Court. See the interviews with Smolentsev in "Kakov zakon, takov sud," Pravda, January 25, 
1991, and in Sovetskoe ~osudarstvo i Dravo, no. 3,1991. 



legality embraced by all judges which did not question or dispute the 

legitimacy of higher court rulings and interpretations of the law. The 

patterns of judiaal behavior we have described in this chapter, in other 

words, may have been less involuntary than has been suggested so far. h 

order to ascertain the validity of this proposition, we must investigate the 

views of the primary decision-makers, the judges in the people's courts. 

The View From Below: Attitudes of People's Court Judges. 

Rarely have the attitudes and values of Soviet judges' been the subject of 

serious investigation by scholars in the West This is a serious shortcoming, 

for, by itself, an analysis of the pressures placed on judges by their various 

masters - higher courts, the procuracy, the Party, and the Ministry of Justice - 
does not yield an adequate explanation of Soviet judicial behavior. To limit 

ourselves to an enumeration of the factors believed to have an influence on 

judges' decisions does not do justice to the decision-makers or the complexity 

of the decision-making process. It leaves judges in the position of otherwise 

cold and inert calculators, not actors with tastes and preferences, 

predispositions, inclinations, even biases. Xi also ascribes to the criminal 

process itself a neutrality that may not have been there. Dependence, in other 

words, merely set the parameters in which judges made decisions. We need to 

examine how the attitudes of judges may have contributed to the kinds of 

decisions reached in the people's courts. 

The explanations of problems in the administration o f justice offered by 

the Supreme Court of the USSR as well as Soviet legal scholars suggest that 

the attitudes of judges were an important, if not crucial, factor. Indeed, the 



Supreme Court insisted that people's courts judges bore much of the 

responsibility for the quality of the administration of justice. This was 

especially true in respect to unjustified convictions. For example, the Court 

claimed that one reason why convictions were reversed and tenninated by 

appellate courts was the failure of trial court judges to use their discretion 

properly. Many unjustified convictions occurred in cases of what were 

subsequently ruled "insipficant" crimes - actions which it believed the 

courts need not have punished in the first place. Judges were accused of an 

excessively formalistic and "bureaaatic" approach to the administration of 

justice.& In other cases, it charged that judges judged "on the basis of the 

character of the crime alone." They sometimes failed to establish the causal 

link between the act, the actor, and the damage or harm which had served as 

the basis for prosecutionP6 

Typically, mistakes of this kind were treated as the consequence of judges' 

"carelessness" (nebrezhnost'), a form of negligence for which they could be 

and sometimes were punished. Rarely were they seen as the product of 

judges' consciously held beliefs, much less a different understanding of the 

law. Soviet legal scholars, too, treated these problems and the errant 

decisions of judges with disdain. Many suggested that Soviet judges were 

possessed of a "juridical nihilisaW*7 Some politicians added that judges, like 

the population at large, suffered from a centuries old "legal illiteracy" 

Uravovaia nesramotnost').48 But this is not the only possible interpretation 

of these problems or of judges' approach to criminal justice. The decisions of 

4 See, for example, ~iulleten' Verkhovnwo Suda SSSR, no. 4, 1990, pp. 6-7. 
Vestnik Verkhovnoeo Suda SSSR, no. 6,1991. 

47 See, for example, 0. Tumanov, "0 iuridicheskorn nigilizme," in pul's refom\ (Moscow, 1990). 
48 A. N. Yakoviev, often dubbed the "architect" of perestroika, made this daim in an 
interview in Toronto, October, 1993. 



people's c o w  judges can be understood in different terms - as the result, one 

might say, of a kind of legal literalism, a very strict, perhaps excessively strict, 

construction of the criminal law. It is noteworthy in this regard that a 

considerable number of unjustified convictions occurred in prosecutions of 

criminal negligence resulting in death and involuntary manslaughter, cases 

where the actions of the defendents were judged by the trial court to have 

been avoidable but which on appeal were found justifiable or excusable. It is 

also significant that the USSR Supreme Court repeatedly overturned 

convictions in cases of homicide because of courts' disregard of what it d e d  

were legitimate claims of necessary defense." The "mistakes" of trial court 

judges in such cases may not have been the product of what the Supreme 

Court called negligence and treated as ignorance, but the result rather of a 

bookish and retributionist approach to crime and punishment Proceeding 

first from the character of the crime and judging solely on the basis of the 

injury or damage done would have accorded with such a philosophy of 

justice. 

These suggestions about the legal culture of Soviet judges are necessarily 

rather speculative, for solid evidence of the attitudes, values, and beliefs of 

Soviet judges is hard to come by. There simply are few reliable studies of 

Soviet legal culture. Many of the surveys of judicial attitudes conducted by 

Soviet researchers are of dubious provenance and methodological rnerit.50 

49 See, for example, Biulleten' V e r k h o v n ~ o  Suda SSSR, no. 2,1990, no. 6,1990. More 
generally, see W. E Butler, "Necessary Defense, Soviet Man and Judge-Made Law," in Butler 
ed., Law After Revolution (New York, 1988). 
50 For example, one researcher from the AU-Union Institute for the Improvement of the 
Qualification of Workers of Justice maintained by the USSR Ministry of Justice who had ated 
results of surveys of judges in his published writings demurred when I asked for the original 
data for his studies. The "surveys" (oprosv) in question, I was told, were informal polls - 
sometimes no more than the counting of hands in response to questions posed at training ledures 



Nevertheless, in the recent research of Russian scholars there are enough 

signs of the presence in the judiciary of beliefs which would tend to jeopardize 

the objectivity of criminal trials and the administration of justice to suggest 

that this aspect of the question cannot be ignored. For example, one scholar 

reported that 66.4 percent of the judges he polled disagreed with a proposal to 

make an acquittal mandatory in the event of the failure of the procuracy to 

sign a conclusion to indict.51 Another young scholar demonstrated that 

Soviet judges held prejudicial views about the reliability of testimony given by 

the defense and prosecution Almost two thirds of the judges she polled stated 

that they always trusted the testimony of the victim much more than that of 

the defendent? The same study reported that less than half of all judges 

polled believed there was any reason to treat differently the reliability of 

testimony given in court as opposed to that given during the pre-trial 

investigation.53 Another study found that more than 50 percent of judges 

polled disagreed with the notion that an acquittal issued for "lack of proof' 

nedokazannost') was tantamount to a finding of innocence, despite guiding 

explanations of the USSR Supreme Court that insisted it was. A number of 

judges added that a lingering suspicion about the innocence of the defendent 

was a useful by-product of half-hearted acquittals. One wrote that "leaving a 

defendent under suspicion is a wonderful (prekrasnaia) and undeservedly 

forgotten form of legal influence on individuals."54 A belief that such 

51 See I. F. Solov'ev, "Pravosudnost' prigovora v ugolovnom protsesse Rossiiskoi Federatsii," 
kandidat dissertation, Voronezh University, 1992, p. 21 0. 
52 Such a finding may not surprise observers in North America In Soviet Russia, however, 
where there was a legal obligation to assume all testimony of equal validity, such an 
admission on the part of judges arouses some concern about the impartiality of adjudicators. 
53 T. V. Kozina, "Sudebnoe sledstvie i obosnovannost' prigovora," kandidat dissertation, 
Moscow State University, 1992, pp. 129-32.189. 
54 See V. V. Solov'ev, "Nedokazamost' uchastiia obviniemogo v sovershenii prestuplenii kak 
osnovanie prekras hcheniia ugolovny kh del v stadii rassledovaniia," kandida t dissertation, 
Higher Correspondence School of the MVD, 1992, pp. 11 9-120. 



attitudes were both common and deep-seated led many Soviet scholars to treat 

them as part of a "culture" or even "syndrome" of "accusatory bias" 

(obvinitel'nvi uklon) in the administration of criminal justice.55 

That these attitudes were widespread or deeply held and thus meriting 

treatment as values, beliefs, or even "culture" has yet to be reliably 

demonstrated. But even if we suppose that they were, making sense of their 

impact on the decision-making patterns in the people's courts is not easy. 

There is a complicated problem of attribution here. In any society, courts are 

an arena where the interests of more than just two parties are in conflict. 

Idenhfying the specific contribution of judges' attitudes to the outcomes of 

trials thus is not straightforward. There is also a more fundamental, and in 

some ways epistemological, question about whether attitudes influence 

behavior. The idea that attitudes, values and beliefs have the properties of 

causal agency is a source of considerable debate in western social science, and 

political science in particular. Many scholars maintain that the attitudes, 

values and beliefs of individuals are merely artifacts of the greater culture or 

institutional structure which people inhabit. Others insist that attitudes 

constitute a "culture" themselves and have an autonomy or are even 

autopoetic.56 Without adopting the view of human agency and of the 

prospects for change in the administration of justice in the USSR implicit in 

either of these views, we can say here somewhat uncontroversially that the 

attitudes of Soviet judges and the structure and institutional environment in 

which they worked appear to have been mutually reinforcing. In the 

55 See L S. Khaldeev and G. F. Khokhriakov, Sud'i i sudebno-pravovaia reforma," Sovetskoe 
gsudarstvo i pravo, no. 8,1990, and L S. Sirkin, "Pravosudie i vlast'," Noyi  mir, no. 7,1990. 

See the discussion in Lucian Pye, "PoIitical Science and the Crisis of Authoritarianism," 
memican Political Saence Review, 84.1 (March 1990). and, more generally, Gabriel Almond 
and Sidney Veha, The Civic Culture: Political Attitudes and Democracv in Five Nations. 



remainder of this chapter I will try to demonstrate how the structure of 

criminal proceeding in Soviet Russia may have nurtured some of the 

attitudes adumbrated above and fostered an approach to adjudication which 

made certain kinds of decisions more likely than others. 

Soviet Judicial Realism. 

Toward the end of 1991, in a joint interview with other prominent jurists 

and judges, M. M. Bobrov, the Chairman of the Moscow Regional Court and 

now also the Chairman of the Council of Judges of Russia, daimed that an 

accusatory bias was "built-in to (zalozheno v) the procedural law itself." He 

argued that, among other things, the burden placed on the court to obtain 

evidence, the responsibility it faced for insufficiently investigated cases, and 

the freedom of the procurator not to participate in the proceedings deprived 

criminal trials of their objectivity. Smirnova, a member of his court, added 

that "with sweat on our brows we obtain evidence, investigate it, are 

responsible for its quality and, despite our deep desire (pri vsem zhelanii), we 

simply cannot be objedive.''57 

Bobrov and his colleague were not the only Soviet judges to hold such 

views. Many of the judges I interviewed in 1991 and 1992 made similar 

claims, suggesting that the existing rules of trial forced judges into a position 

from which it was impossible to be "objective" or issue judgements of 

acquittal even when the facts in the case required it. The Chairman of the 

Soviet District People's Court in Novosibirsk, for example, complained 

57 See "Interesam lichnodi - garantii sudoproizvodstva," Vestnik Verkhovnopo Suda SSSK 
no. 10,1991. 



bitterly that "our hands and feet are tied. My procedural independence is 

absolutely nil" (voobshche tut nikakoi). She described both the essence and 

consequences of the straightjacket of Soviet adjudication: 

The court has been made into an appendage of the investigation.. 
In its decrees, the Supreme Court constantly reaffirms that we 
should thoroughly not only investigate, but also gather evidence -- 
both incriminating and exculpatory. But as a rule, no matter what 
we want or to whom we answer, we always seem to collect negative 
evidence, that which incriminates ... I may be an honest and decent 
person; of course I'm going to, that is to say, - well, as every judge 
considers himself - of course I will be as objective as I can possibly 
be. But nevertheless, I am going to gather, whether I intend to or 
not, I don't know, evidence which establishes guilt.58 

Her views of the constraints placed on judges by the law were shared by a 

sufficient number of colleagues that the Novosibirsk Department of Justice 

formally petitioned the RSFSR Ministry of Justice to arrange the repeal of 

several articles in the Code of Criminal Procedure. Above all, judges wanted 

to rescind artide 20, the objectivity norm itself? 

These claims about the inevitability of bias in the judicial process sound 

suspiciously deterministic They place the blame for judicial decisions and 

the conduct of judges solely on the laws, which, of course, by themselves lack 

agency. And yet it is possible to claim that there was a propensity, or bias, 

toward certain outcomes inherent in the proceedings of Soviet criminal trials 

without being mechanistic or ascribing this property to the law per se. In 

order to do so, we must appeal to the notion of inertia. 

58 Interview, May 4,1991. 
59 Letter dated January 29,1991. The Department petitioned also for the repeal of artides 14 
and 50 of the Code of Civil Procedure, which placed similar burdens on the court in avil 
proc-s. 



It is helpful to think of the criminal process as a sequence of contiguous 

stages in which at each successive stage a decision is made that either annuls 

or propels forward the case for the prosecution.* In countries under the 

domain of the common law, the trial is located at or dose to the beginning of 

the criminal process, when and where little momentum has been developed 

in either direction. But even in these countries, the ratcheting up of the 

likelihood of certain outcomes at trial seems to be implicit in the higher 

degrees of probability and thresholds of proofs required of participants in the 

criminal process in order to arrive at trial in the first place. In countries of the 

civil law tradition, by contrast, the trial takes place at the end of a lengthy 

process in which approval for continuing forward already has been stamped 

on the case for prosecution by authoritative figures several times. By the time 

a prosecution arrives at the trial stage, it has acquired considerable 

institutional momentum.61 

If we examine only the initial stage at which the judiciary itself became a 

participant in the criminal process in the USSR, we can see how this 

momentum tended to prejudice the outcome of trial. We begin with the 

decision to commit a case to trial Qredanie sudu) - a decision by which the 

court affirmed its view that there were no legal or factual reasons for the 

proceedings to be terminated, that suffiaent evidence had been marshalled by 

the prosecution to support the charges, and that the investigation had been 

For a different view of the relationship of the stages of the criminal process to one another, 
see Barton Ingraham, 'J'he Structure of Criminal Procedure: Laws and Practice of : France, 
China, the Soviet Union, China and the US (New York, 1987). 
61 Janet Gilboy makes a similar argument in respect to bureauaatic decision-making. Her 
metaphor for the decision making process in the Immigration and Naturalization Service of the 
US Department of Justice is that of a river. Downstream, she suggests, decisions against the 
tide are more difficult. See, for example, "Deciding Who Gets In: Deasion-Making By 
Immigration Inspectors," Jaw and Societv Review, 2 5 3  (1991). 



conducted more or less objectively. Since this decision as well as the final 

verdict at trial typically were made by one and the same person, the act of 

committing a case to trial itself ushered in considerable inertia against a later 

judgement of acquittal or decision to send the case back for supplementary 

investigation. An acquittal or supplementary investigation was tantamount to 

the admission of a grave mistake and a sign possibly, of professional 

incompetence. One judge suggested either decision constituted an a d  of self- 

incrimination: 7ust imagine, suddenly during the trial I discover for myseif, 

as a jurist, that I committed this case to trial in vain." It seems fair to say that 

the momentum towards conviction thereby developed was considerable -- 
much greater, for example, than a finding of "probable cause" in an 

arraignment or preliminary hearing in other countries. In fact, almost 9 

percent of judges in one survey said they usually formed a "conviction" 

(ubezhdenie) about the guilt of the accused at this stage already.62 The criminal 

trial in Soviet R w i a  thus began with what must be considered at least a strong 

working hypothesis about guilt and the judicial portion of the inquiry was one 

in which the professional interest of the principal investigator in confirmation 

of the hypothesis was much greater than that of a social scientist. Unlike 

academic researchers, moreover, judges lacked colleagues at trial with sufficient 

expertise to query their methodology or the authority and self-assurance to a d  

as a check against predetermined condusions.63 

62 See, Kozina, op. at.. p. 189. T. G. Morshchakova and I. L Petntkhin reported earlier that 6 
percent of judges said they "always" (vsegda) formed a conviction about guilt before trial, and 
50 percent said they "often" (chasto) formed such a conviction prior to the judiaal 
investigation See (Moscow. 1987). pp. 4950. 
63 Andrew Zuckemwn discusses the problem Gf inintroducing into the practices of police 
investigation a mechanism of independent verification analogous to academic debate in 
"Miscarriages of Justice: A Root Treatment," Criminal Law Review. July 1992. 



Any hunch or inclination to make a finding of guilt was likely deepened 

by the ordering of the judicial inquiry at trial and the kinds of tasks assigned 

to the court64 A trial always began with the "enunciation" (oglashenie) of 

the conclusion to indict. Typically, this was done by the judge, since in 

perhaps as little as 40 percent of cases was the procurator present to do this on 

his own. Performing this inculpatory fundion was so routine for judges that 

it had acquired its own place in their professional jargon as a "reading" 

(chitka). Next the defendent or prisoner was asked by the judge a 

presumptuous sounding and somewhat rhetorical question: "Do you admit 

your guilt?" (priznaete li w svoiu vinu)S A probabilistic assumption was 

embedded in the formulation of this question - something that is averted by 

the more open-ended phrasing of the analogous question in other 

jurisdictions: "How do you plead?" While it is problematic to infer that a 

particular mindset was tied to this utterance, it can be said that, having 

initiated an exchange of this kind with the defendent, it was difficult for 

judges to regain an agnostic posture for the remainder of the trial. 

Many of the tasks assigned to the people's courts had little to do with 

factfinding. Courts were obliged to establish the causes and conditions of 

crime, write private letters on the basis of such determinations, and ascertain 

whether steps had been taken by the authorities to ensure compensation to 

the victim or state for damages caused by the act for which the accused stood 

64 See the discussion in J. Thibaut. L. Walker. and E. A Lind, "Adversary Presentation and 
Bias in LRgd Decisionmaking," Jiarvard Law Review, 86 (1972), and Mi jan Damas ka, 
"Presentation of Evidence and Factfinding Precision," Universitv of Pemsvlvania Law Review, 
123 (1975) 
65 Neither the Ministry of Justice nor the Supreme Court kept track of the number of defendents 
that contested their guilt. 



before the cou.rt.66 AU trials, of course, serve many purposes unrelated to the 

finding of facts - such as enunciating legal principles and affirming the 

ethical standards of the communityP7 By itself, therefore, the multiplicity of 

functions of criminal trials, and the "role confusion" it is often believed to 

instill in judges, cannot be seen as necessarily compromising their 

impartiality.68 But the great number of tasks with which the people's courts 

were saddled meant that the relative status of the inquiry into the question of 

guilt or innocence was diminished. The fact that so many of these tasks had 

to do with remedying the consequences of crime changed the nature of the 

inquiry and skewed its focus: the search for the culprit was secondary. 

The combination at one stage, too? of the tasks of fact-finding and 

sentencing necessarily cut short the time a judge could, and was likely to, 

spend on the deliberation of guilt or innocence.69 Since in Soviet law a 

legally defendable sentence required the court to ascertain the potential for 

the "reeducation" of the criminal, judges were forced to inquire about the 

contrition or repentance of the defendent even before the question of guilt or 

innocence had been adjudicated. I observed several trials in which the 

presiding judge asked whether the defendent felt remorse for acts which the 

court ostensibly still was investigating. Before closing the dossier and retiring 

to chambers for deliberation, one judge asked the prisoner in the dock, "If this 

court finds it possible to free you from punishment, can you assure us that 

66 See the stenographic record of the plenum of the RSFSR Supreme Court on trial courts' 
fulfillment of these tasks, September 1,1987. 
67 See the discussion in John Bell, The Judge as Bureaucrat," J. Bell and J. Ekelaar eds., Oxford 
Essavs in Iurismudence: Third Series (Oxford, 1987). 
68 See the dikssion of role confusion, the commingling of functions, and impartiality in 
Michael Bayles, Procedural lustice (Oxford, 1991), chapter two. 
69 It is noteworthy that only one word (Dn'eovor) is used in Russian b r  the two components or 
aspects of criminal trials - sentence and verdict. 



you will reform yourself?" People's court judges were effectively required to 

form a conclusion about grult far before formal deliberations. This burden 

compressed the investigative portion of criminal trials and lent it the 

character of a confirmation hearing.70 

That much more than simply the grult or innocence of the defendent was 

at issue in criminal trials has been observed by other students of Soviet 

aimind justice. Both Solomon and Gorlizki noted how the professional 

reputation of the police procuracy was on trial, too, in criminal prosecutions. 

Both argue that the prospect of a showdown with these agencies made judges 

balk at the prospect of acquittals.n But is was not just the professional 

reputation of the agencies which was at stake in these matters. At issue was 

also the success of the fight against crime. Judges were in the business of 

fighting crime, and since the success of that battle in significant measure 

depended on the quality of criminal investigations, they had a professional 

interest in seeing that cases were well-investigated. But judges appeared also 

to be guided by more personal concerns and feelings in this area. For 

example, in response to my question, "should a judge acquit or return a case 

back for supplementary investigation?" when there remained doubt about 

the guilt or innocence of the defendent, one judge responded: "since, 

according to our law, all doubt is interpreted in favor of the prisoner, then ... 
then of course, in prinaple (PO idei), by the logic of things, the judge should 

either terminate proceedings or acquit the individual. If there is doubt about 

his guilt - that's it! But again, artide 20 (you see, all the time, day and night, 

-- pp 

m a n  Damaska has suggested that "verification," not adjudication, was the prinaple 
purpose of trials in continental jurisdictions. See The Faces of Justice and State Authoritv: 4 
Comparative Approach to the Legal Process male, 1986). 

Sdomon, 06 a t .  Yorarn Gorlizki, Pe-Stdinization and the Politics of Criminal Justice in 
Russia, 1953-1964," doctoral dissertation, Oxford University, 1992. 



we return to this very article) obliges the court in case of doubt to take 

whatever measures or efforts are necessary to ascertain this or that 

circumstance." When I reiterated my interest in opinion on the matter, 

not the position of the law, he first restated the question "should judges send 

cases back for supplementary investigation?" and after a long pause said, "you 

know, I think that in today's conditions a judge should. Otherwise, we'll (I) 

never learn how to investigate criminal cases properly" (kachestvenno).72 

Soviet judges were also accustomed to forsaking legal principles for higher 

purposes. For many of them, to do so may have been less abhorrent than 

jeopardizing the success of the fight against crime.73 "In the really big 

picture" @o ochen' bol'shomu schetu), another judge conceded, courts 

should not send cases back for supplementary investigation "But you have 

to be realistic" (iz realii nado iskhoditl), he maintained.74 

Summing Up. 

This account of the decision-making process in the people's courts 

suggests that there was an inertia or bias against acquittals in the 

administration of aiminal justice in Soviet Russia that had little if anything 

to do with judicial dependence. This is not to say that judicial dependence 

did not have a role to play in shaping the outcomes of trials. The 

momentum generated toward conviction before and during trial did not 

make it inevitable; judges still had a choice to make. But the twin pressures 

placed on them by their internal and institutional dependence - the pressure 

- -  

* Interview with V. I. Mushkarev, May 13,1991. 
73 A recent Russian study reported that as 17 percent of judges wanted to have the right to 
change the bdi of indictment in a manner prejudiaal to the defendent on own initiative. See 
Kozina, op. at. 
'4 I n t e ~ e w  with S. V. Egorov, May 22,1991. 



to achieve a high rating of the stability of sentences and avoid violating the 

term limits of trial - made one option riskier and more costly than the other. 

And yet, if we were to try to order our explanation, we would accord 

dependence a secondary and non-generative role. The structure of 

proceedings and the multiple functions of criminal trials in Soviet Russia 

first tended to depress the chances of an acquittal at trial. The law and the 

attitudes of judges then conspired to make it even less likely. And judicial 

dependence made it all the more improbable. 

Conclusion. 

This chapter has presented an array of data about the administration of 

criminal justice which leads to somwhat paradoxical conclusions about its 

quality and objectivity. On the one hand, information about the character of 

criminal proceedings suggested that judges sometimes were cavalier about 

cardinal d e s  of evidence and dismissive of a stage in the criminal process 

(committing cases to trial) designed to foster the objectivity of trials. On the 

other hand, the evidence about the outcomes of trials suggested that courts 

were marginally more aitical and exacting of the materials supporting the 

conclusion to indict. The rates of termination of criminal proceedings, 

acquittal and supplementary investigation all rose incrementally. 

Information about the quality of the cases brought to court by the police and 

procuracy also leads to disparate inferences about the objectivity of aiminal 

trials. More research must be done before we can given an unambiguous 

answer to the question, was Soviet justice more impartial in the period 

immediately following the adoption of reform legisla tion. 



This chapter also suggested several reasons why the rate of acquittal in 

Soviet criminal trials was lower than might otherwise have been expected. 

Embedded in the structure of criminal proceedings was an institutional and 

deasion-making inertia which made the acquittal an unlikely outcome of 

trials. This inertia appears to have been supplemented by judges' preferences 

and outlook on the criminal process, as well as by the disposition of the law 

regulating acquittals, supplementary investigations and, more generally, the 

sentencing practices of trial courts. The contribution to the prejudice against 

acquittals made by these factors may well have outweighed the influence on 

judges' decisions of the various forms of their dependence. 



The Politics of Judicial Independence and the Administration of Criminal 
Justice in Soviet Russia, 1982-1992. 

Chapter Seven: Conclusion 

Overview. 

This study has examined the system of administering the courts and the 

character of criminal justice in Soviet Russia during a period of great political 

and socio-economic change. It described in detail the way judges were 

selected, nominated, elected, and removed from the people's courts, and how 

their work was supervised and managed. It assessed the objectivity of 

criminal trials as well as the overall quality of criminal justice. And it 

analyzed the impact on both of the adoption of a series of laws designed to 

shore up the independence of judges and curb some of the perceived 

distortions in the way criminal justice was administered. While the temporal 

limits of the study force us to be cautious about the kinds of conclusions that 

can be drawn about the amount of change in both judicial dependence and 

the administration of justice, we can identlfy some of the enduring problems 

in each area. In this concluding chapter, therefore, I will first restate the 

central claims of the study, summarize its main findings, and then discuss 

their implications for three different audiences - Russian legal scholars and 

politicians involved in the reform of Russian courts and criminal justice, 

western observers of Soviet and post-Soviet law and politics, and students of 

the judicial process in comparative political science. 



Central Claims. 

Soviet judiaal dependence was multifaceted and complex. Soviet judges 

were tied and subordinated to several institutions of political power by bonds 

of loyalty, fealty, and vulnerability. The CPSU, Ministry of Justice, and 

superior courts all exercised authority over judges and, in varying degrees of 

frequency and intensity, placed pressure on them to administer the law in 

particular ways. The influence of these various masters, however, was not 

equal. Throughout the period under examination in this study, the judiciary's 

ministerial minders and judges' own vertical superiors had greater leverage 

over the conduct of courts than did the various units and subdivisions of the 

Party. Moreover, the influence of the superior courts and their role in shaping 

judicial behavior grew further in the middle of the 1980s and later assumed 

primacy as a result of three major developments: the decay of the judicial 

infrastracture, the great influx of new personnel in the courts, and attempts to 

improve justice through the higher courts. The fiat  two undermined 

ministerial authority, and the last one further centralized judicial power. 

Together, they transformed the nature of Soviet judicial dependence. 

The subservience of Soviet judges thus was not simply the consequence of 

their membership in the Party and subordination to its various 

administrative bodies and organizational cells. The main sources of Soviet 

judicial dependence lay outside the CPSU - in the structures of the state and 

society. The loyalty of the judiciary was first secured by a system of education, 

training, recruitment, and selection which produced jurists with a genuine 

affinity for the principles of justice in Soviet criminal law and procedure. In 

office, their conduct was regulated and channelled in desired directions 



without much effort: by itself, the unpleasant prospect of reversal was a 

potent guide to judiaal behavior. Deviations were cured by the periodic 

application of mild administrative and financial penalties. These measures 

of influence were further buttressed by a political economy which gave 

bureaucrats and local government officials almost exclusive control over the 

distribution of goods and wealth in soaety. In sum, the concordance of 

Soviet judiaal behavior with the desires and objectives of the regime had 

more to do with judges' fidelity to the cause and relationships of fealty within 

the courts than fear of the repercussions of political insubordination 

Soviet justice was not administered impartially. Throughout the decade of 

the 1980s and up until the formal dissolution of the USSR, Soviet courts 

oftened ignored and frequently flouted elementary evidentiary rules designed 

to foster objectivity in the administration of justice. Soviet judges did not 

approach the materials supporting the conclusion to indict with skepticism or 

the kind of critical attitude necessary for an impartial trial to take place. As a 

result of these shortcomings, individuals against whom reliable evidence or 

the requisite legal grounds for a conviction were lacking sometimes were 

found guilty and incarcerated. These flaws were not the consequence of 

judicial dependence so much as the product of judges' own attitudes and beliefs 

about crime and punishment and an accusatory bias embedded in the law and 

structure of criminal procedure reinforced by the policies of superior courts. 

The administration of Soviet criminal justice underwent considerable 

change and improvement before the adoption of legislation to make judges 

more independent in 1989. Largely as a result of a veritable revolution in the 

practices of appellate courts instigated by Terebilov, the Chairman of the USSR 



Supreme Court, Soviet justice was stripped of some of its more appding 

distortions and began to be administered more impartially. The reforms of the 

judiciary legislated in 1989 did not significantly further these trends. These 

reforms, rather, aggravated judicial dependence and therefore introduced 

greater uncertainty into the politics of criminal justice. Judges became more 

dependent, or at least more aware of their dependence, on the population, their 

elected representatives, officials in the Departments of Justice, and even 

superior court judges. They also became more concerned about the political 

consequences of their decisions and in some cases balked at their prospect. 

In many ways these claims contradict the conventional wisdom about Soviet 

judicial dependence and current understandings of the practice of criminal 

justice in the former Soviet Union. They have implications for the way courts 

and the judicial process in Russia should be studied in the future. Before I spell 

out these implications and the broader ramifications of the study, however, I 

wish to explain how I arrived at these conclusions. I begin with a summary of 

findings. Since judicial dependence and the administration of criminal justice 

were treated discretely in the main part of the study, I do so here as well. 

1. The Varieties of Soviet Judicial Dependence. 

Soviet judges were dependent in three important ways - personally, 

institutionally, and internally. The three dimensions of dependence did not 

correspond to a particular institution or interest, but reflected rather the 

different aspects of their subordination and vulnerability. The concepts of 



judicial dependence was parsed and presented in this way in order to 

highlight the various kinds of pressures to which judges were exposed. 

Personal Dependence. 

Judges gained office with the kind of political debts widely presumed to 

compromise their ability to administer justice without fear or favor. They were 

selected by regional Departments of Justice on the basis of loosely formulated 

criteria, nominated to the bench only after receiving the benediction of iocal 

party organizations, and elected, finally, by consent of the population. In office, 

they lacked the professional security necessary to immunize them from 

pressures or inducements to apply laws in a particularized manner. Judges 

could be recalled or have their employment terminated in several ways. They 

were poorly paid and could be deprived of bonuses and perks, which, in the 

Soviet bureaucratic-political economy, comprised an important part of their 

wealth, income, and even status in society. Judges were not well insulated 

from the vagaries of Soviet political and economic life. 

The institution on which judges were most directly dependent was the 

Ministry of Justice. Their employer and main benefactor was the Regional 

Department of Justice. The Director of the Department made most of the 

decisions affecting judges' professional and private lives. But judges' loyalties 

were divided. Local party and government officials controlled the kind of 

political and economic resources which gave them authority over judges also. 

The demands and concerns of individual citizens, too, had political weight 

since they possessed, albeit in diluted form, a veto power over judges' election 

and could, under the auspices of powerful local institutions or through local 



party agencies, effect their recall. There was virtually no interest judges could 

afford to ignore. 

Institutional Dependence. 

Soviet courts were not conceived as independent from the state, despite 

their designation as the "people's courts." They had neither budgetary nor 

administrative autonomy. There was virtually no question of judicial 

administration over which the Ministry of Justice did not have legal 

authority, and courts were closely managed by its local detachments. The 

Regional Departments of Justice used their encompassing authority to 

encourage courts to perform tasks in the service of the state as well as in aid of 

the Party's political objectives - most notably, the fight against crime. Judges 

were bombarded with reminders to raise the amount of their prophylactic 

work - lectures to the populace, trials in public settings, and private warnings 

to the heads of enterprises whose invigilance or malfeasance had made the 

commission of crimes possible. Occasionally, and typically opaquely, they 

were advised to change, or think twice about, their sentencing decisions. The 

omniscence of the Departments of Justice, and the comprehensiveness of 

guidance they supplied to courts made supervision of the judiciary by party 

organizations at the district, city and regional levels largely superfluous. 

Internal Dependence. 

People's court judges had two different masters within the judicial 

hierarchy itself - the chairman of the court in which they worked, and their 

mentor (kurator) in the regional court. Both figures had considerable 

leverage over people's court judges and might well influence their conduct. 

The chairman, for example, could shape the course of proceedings in the 



trials of his own judges simply by committing cases to trial. Decisions at trial 

such as acquittals and supplementary investigations which cast doubt on the 

legality of previous rulings would tarnish the reputation of a judge's boss, 

and thus were inadvisable. Such procedural influence was buttressed by the 

chairman's political dout and considerable economic authority: judges relied 

on their chairman for promotion references, bonuses, vacation arrangements, 

and, sometimes, access to scarce goods. The kurator, too, was a figure whose 

view of the law had to be closely monitored by a people's court judge. By 

virtue of his position as appellate court judge for the decisions of the courts in 

his zone, the kurator was the gatekeeper of a judges' performance record -- 

the stability of sentences. This was the most important indicator of a judge's 

professional competence, the basis for his bonuses, and the grounds for both 

disciplinary proceedings and career advancement. 

The influence over judges of these two masters, however, was conditioned 

and moderated by the contradictory interests of each. The desire of the 

chairman of a people's court to obtain from his judges satisfactory levels of 

performance and productivity and yet keep intact his work collective prevented 

his leadership from being too onerous. Chairmen could not afford to lose 

judges who more or less acquitted themselves well, and tended to protect them 

from the incursions of the Departments of Justice. Because he himself was 

evaluated on the basis of the quality (i.e. stability) of the work of trial court 

judges, the kurator used the power to reverse and adjust judgements of lower 

courts quite circumspectly. This conflict of interest fostered both interference 

and collusion. On the one hand it encouraged the kurator to intercede in the 

decision-making process of trial courts; on the other hand, it inclined him to 

overlook those mistakes his wards nevertheless made. 



Ranking ludicial Dependence. 

Which dimension of judiciai dependence weighed most heavily on 

judges' decisions? To whose wishes or pressures were judges most 

susceptible? The most potentially coercive relationship was between judges 

and the departments of justice. Although superior courts alone possessed the 

power to discipline judges, it was the departments of justice which controlled 

the application of the most severe penalties against judges. The deasion not 

to recommend a judge for reelection, for example, rested solely with the 

Department. The provisions for the pre-term release of judges afforded 

Departments alone the opportunity to engineer the early exit of undesirable 

judges. And a recall vote was almost impossible to organize without its 

assistance. Departments made use of their powers over judges, sometimes 

capriciously, and sometimes in spite of the shortage of reliable or desirable 

replacements. Judges therefore could not risk alienating their department of 

justice, especially not its Director. 

But the threat of sanctions tells us only half of the story of Soviet judicial 

dependence. What the Departments wanted from judges typically pertained to 

the quasi-procedural sphere of their activities - more prophylactic work, better 

record-keeping and organizational discipline, fewer violations of trial term 

limits, and above all less complaints from the citizenry. A faithful response to 

the demands of the departments thus did not always require changes in the 

way courts applied the laws. Judges could demonstrate their allegiance to their 

Department without substantially modifying their behavior -- or rather, 

without altering their substantive decisions. A similar display of loyalty 

however, could not be so felicitously arranged with respect to higher court 



judges. There was no way for judges to satisfy the wishes of their vertical 

superiors without actually abiding by them. Anything less smacked of 

insubordination and a rejection of the principles of law. Failure to conform to 

the views of higher courts constituted a breach of socialist legality. 

A sense of the hierarchy of Soviet judicial dependence was conveyed in 

judges' descriptions of their professional predicament: "violating trial term 

Limits leads to a rebuke, but a reversal gets you a beating" (za sroki ~ozhuriat, 

a za otmenu b'iut). The former was dearly preferable to, or at least less 

onerous than, the latter. Moreover, if a judge pleased his vertical superiors, 

he was likely to avoid problems with his ministerial mindea. The Ministries 

and Departments of Justice were held accountable by the Party for the quality 

of justice, the principle indicator of which was the stability of sentences -- a 

measure supplied and determined solely by appellate courts. Satisfying their 

colleagues in superior courts was the first priority for judges at all levels of 

the judicial hierarchy. While it did not negate the other kinds of dependence, 

it might preempt their consequences. 

Iudicial Dependence and the Consequences of Reform. 

The reform legislation adopted by the new Supreme Soviet of the USSR in 

the Fall of 1989 addressed only one dimension of judicial dependence - the 

personal dependence of judges. Raising their salaries and changing the 

procedure by which they were elected improved the status of Soviet judges, 

but did little to reduce the pressures to which they were exposed. The 

personal dependence of Soviet judges was in many ways aggravated and, 

ironically, made more direct by the new electoral procedures. While people's 

court judges now were elected indirectly and for a longer period of time by the 



people's representatives or deputies in the regional soviets, they became the 

subject of more intense political debate in the course of elections and the 

object of greater public pressure in the exercise of their functions. Individual 

citizens stormed courthouses, professional groups boycotted the judiciary, 

disgruntled litigants (we presume) threatened judges with assault, and 

vigilant deputies lobbied for their recall. Judges in need of physical protection 

and material support - especially housing - remained vulnerable to the 

entreaties, or demands, of the primary dispensers of public goods - local party 

and, now more visibly, soviet officials. The political linkages between the 

poeple's courts and district level authorities, embedded, it seems, in the 

administrative structure and bureaucratic economy of Soviet society, were 

only solidified by the process of refom 

With the embrace of the idea of the rule of law state and the principle of the 

separation of powers came the promise that judicial administration, formerly 

the province solely of the Ministries of Justice, would gradually fall into the 

hands of the courts themselves. The Judicial Qualification Boards, however, 

while designed for this purpose and portrayed by leading legal officials as 

"organs of judicial self-government" were not capable of assuming this 

function. Nor were they honestly intended to. Both Ministries renamed their 

divisions responsible for administering the courts and recast their work as 

"organizational insurance of the activity of courts." But the changes in 

nomendahre were not followed by changes in practice - at least not at the 

local level. Regional departments of justice interfered in the judicial process 

more frequently and the character of their "organizational insurance" became 

more heavy-handed. The relationships between judges and officials in the 

departments grew strained. Ironically, the objective loss of power over judicial 



cadres occasioned by the new electoral rules did not lead to a reduction in the 

scope of ministerial supervision or an administrative style more respectful of 

the courts' integrity and judges' independence. 

The reform legislation did little to alleviate the internal dependence of 

people's court judges. The pressure to which they were subjected by their 

superiors was not conceived in terms of judicial dependence and was not 

targeted as an object of reform. The paramount concern of reformist jurists and 

central legal offiaals, rather, was to remove the disincentives to overturning 

mistaken Mal court decisions which were entrenched in the kurator system. 

This objective was accomplished administratively, before the adoption of reform 

legislation, and the result was a noticeable increase in the rate of appellate 

reversal of trial court decisions. Still evaluated on the basis of such rates, 

people's court judges faced even greater pressure to accomodate the policies of 

their superiors in the period following reform. Claiming that these policies were 

often arbitrary, trial court judges called for a reduction in the scope of appellate 

court review and the right to contest the legality of their rulings. 

2 The Administration of Criminal Justice in Soviet Russia. 

The Roots of Injustice 

The administration of criminal justice in Soviet Russia was beset by 

several serious shortcomings. Among them were the frequent flouting of 

elementary rules of evidence and the conviction of a considerable number of 

individuals against whom the evidentiary base for a finding of guilt was 

insufficient or unreliable, or whose actions, it was subsequently determined, 

lacked the requisite elements of a crime. Soviet courts also issued few 



judgements of acquittal, the unusually low rate of which in state prosecutions 

appeared to reflect an inexacting and uncritical review of the materials 

supporting the procurator's conclusion to indict. 

Few of these shortcomings appear to have been the consequence of 

pressures placed on judges or the result of their personal or institutional 

dependence. Many of the unjustified convictions and miscarriages of justice 

occurred in cases in which the interest in prosecution of the state and of 

courts' main political masters was negligible; the animus necessary for 

unjustified convictions often was supplied by the judiciary itself. The 

unusually low number and rate of acquittals in Soviet aiminal justice 

appeared to be the product primarily of a prejudice against such outcomes of 

trial embedded in the law and polities of superior courts as well as the 

reflection of judges' preference for alternatives to judgements of acquittal. 

The Impact of Refinn. 

Changes in the personal and institutional independence of judges 

ushered in by the reform legislation seem to have had only a small and 

marginally beneficial impact on the practice of criminal justice. Between 1989 

and 1992, there was a slight increase in the rate of acquittals, as well as that of 

supplementary investigations and the termination of criminal proceedings 

ordered by trial courts, suggesting that judges conducted more exacting and 

critical reviews of the materials supporting the conclusion to indict. But the 

administration of criminal justice in the immediate post-reform period 

continued to be afflicted by a common, and apparently willful, disregard of 

many rudimentary rules of criminal procedure -- particularly those designed 

to foster the objectivity of trial court decisions. 



This does not mean that the character of criminal justice was unaffected by 

the political transformations of the 1980s. By the time the USSR Supreme 

Soviet adopted legislation on the status of judges and new principles of court 

organization, the character of aiminal justice had already undergone 

considerable change. In 1988, the people's courts acquitted almost twice the 

number of persons they had in 1982; the rate of acquittal in cases with pre-trial 

investigations had increased by a factor of four. In the same period, the overall 

rate of the termination of criminal proceedings increased by 300 percent, and 

courts terminated criminal proceedings in more than three times as many cases 

of state prosecutions. Courts also sent back for supplementary investigation in 

1988 more than twice as many cases as they had at the end of the Brezhnev era. 

These figures indicate that the character of aiminal justice in Russia 

underwent a dramatic change in the last decade of the existence of the USSR. 

They strongly suggest that the administration of criminal justice in this 

period became considerably more objective and impartial. These 

improvements in Soviet criminal justice, moreover, appear wholly unrelated 

to changes in the personal and institutional independence of judges. Indeed, 

improvements in justice were achieved largely in spite of dranges in the 

political environment in which judges worked. They were the result 

primarily of a revolution in the appellate practices of superior courts and, 

more specifically, the introduction of a new but poorly explained standard of 

assessing the justifiability of criminal convictions to which trial court judges 

were held more strictly accountable. 



Lm~lications of the Studv. 

1. Implications for Russia. 

The Future of Refinn. 

Present plans for reforming the judiciary and criminal process in Russia rest 

on two closely related propositions: first, that the Soviet system of justice was 

hopelessly and irremediably biased; and second, that judges were puppets of 

local party officials - merely cogs in the machinery of a totalitarian state. Soviet 

justice was biased, the argument goes, because Soviet judges were dependent1 

The evidence presented in this study casts doubt on the validity of these claims 

and reasoning. It prompts concerns that some of the sources of the problems in 

the administration of criminal justice in Russia have been overlooked, and 

thus will remain unremedied by future reforms. It also raises questions about 

the justification for and goals of the current reforms. What is the purpose of 

judicial reform in post-Soviet Russia, and what are its objectives? 

The process of judicial reform in Russia since the collapse of the USSR has 

been cast in highly ideological terms - specifically, as part of a program 

designed to recapture Russia's lost identity as a member of western 

dvilization.2 Chief among the goals of reformers is the reacquisition of the 

attributes of modernity and civility in justice, and the most immediate 

objective has been the reinstitution of jury trials. This study supplies strong 

reasons to expect that jury trials will lead to significant changes in the character 

of the administration of justice: the obstacles to acquittals, we have argued, lay 

1 See the Conception of Judiaal Reform, adopted by the Supreme Soviet of the RSFSR, October, 
1991, Vedomosti Verkhovno~o Soveta RSFSR, no, 44, October 24,1991, art. 1435. 
2 ibid. 

- 



primarily in the attitudes of judges and the structure of the criminal process, 

and the jury both removes from the professional judiciary the crucial fact- 

finding function and reconfigures the course of criminal proceedings. But 

these changes may well be ephemeral, for they will be achieved without 

directly affecting the underlying attitudes of the majority of Russian judges or 

curbing their internal dependence. 

If Russia is to establish a judiciary capable of administering the law 

independently and impartially - a goal to which it appears not all politicians 

and jurists are equally committed - at least one of the enduring problems in 

Soviet judicial administration identified in this study must be addressed. 

Russia needs to establsh a centralized legal training institute through which all 

future judges must pass. As this study showed, the overwhelming majority of 

people's court judges receive their principal training from an institution 

responsible for their initial selection and which later functions and behaves as 

their employer - the Regional Department of Justice. The benefits in 

administrative effiaency obtained by this arrangement are overshadowed by 

the drawbacks of a process of socialization which encourages judges to think of 

themselves as bureaucrats, emphasizes their status as local officials, and can be 

presumed to foster in them an enduring nostalgia for their primary teachers. 

Judges initially treated as apprentices do not easily divest themselves of their 

tutors. The latter, themselves trained in a paternalistic pedagogy and 

accustomed to hierarchical patterns of interaction, are also not easily reformed. 

While a centralized training institute would not eliminate the need for 

interaction between lower court judges and their omniscient administrators, it 

would inhibit the development between them of relationships of servitude 

and political debt before jurists become judge-designates. 



2 Implications for Western observers of Russian courts, law and politics. 

Soviet fudiciul Dependence Reconsidered. 

Previous writing on courts and judges under the late Brezhnev and 

successor regimes presented a one-sided and rather simplistic picture of 

Soviet judicial dependence. The conventional image of Soviet judges was of 

petty political functionaries reliant on party officials for their materid 

livelihood and professional well-being. Judges' personal vulnerability, it was 

argued, made it possible for officials in the district party committees, or 

raikomv, to control dosely and manipulate the conduct of courts.3 The 

account of judicial dependence and the politics of judicial administration 

presented here, however, is quite different, and suggests that this image needs 

to be revised. Judiaal dependence in Soviet Russia was both much more 

diffuse and much more indirect than previously understood or believed. 

Party organizations at all levels delegated the active supervision and daily 

management of the judiciary to the Ministry of Justice and the higher courts, 

both of whose influence was greater than that of the Party, but whose control 

over judges was less than complete. Judges could not administer the law in 

ways repugnant or contrary to the wishes of those with political power, but it 

is not dear that they wished to. Additional constraints on judicial behavior 

were supplied by the structure of court organization and the role assigned to 

the courts. The Soviet judiciary, in sum, was controlled more or less 

effectively without the Communist Party of the Soviet Union 

- - 

3 For a summaq of the conventional wisdom, see Robert Sharlet, "Politics of Soviet Law," 
Jkblems of Communism January-February, 1986. 



The implications of these findings are relatively straightforward. Creating 

an independent judiciary in Russia will not be easy. Soviet judidal 

dependence had much deeper roots than previously thought. Judicial 

independence will not emerge simply by eliminating the CPSU; the Party 

constituted only one, and a relatively less important, source of the judiciary's 

personal and institutional dependence. Nor will it be achieved simply by 

abolishing the Ministry of Justice and superior courts - the principal sources 

of judicial dependence and the main conduits of influence on their behavior. 

Each institution performed essential administrative and procedural 

functions. If their current executors are eliminated or deprived of these 

functions without first shoring up the capacity of the judiciary to administer 

and regulate itself, surrogate institutions may well assume them and thus 

acquire the potential for influenang judidal behavior. Pressure on judges 

from politicians and the public, finally, will not cease merely by removing 

born elected representatives the right to select or confirm the composition of 

the bench. As long as goods and services continue to be distributed through 

public offices, judges will remain attached and vulnerable to local interests by 

the strings of material dependence. 

Soviet lustice Reconsidered. 

The data furnished in this study about the administration of criminal 

justice tend to support as well as contradict the agnostic view of Soviet justice 

taken by a number of scholars, both western and emigre.4 On the one hand, 

Soviet justice was not deeply or systematically distorted by the interests and 

concerns of powerful local officials and politicians. On the other hand, Soviet 

justice was beset by a number of serious shortcomings; it was far short of 

4 See the review of the literature in chapter one. 



realizing or being determined by "objective" standards and criteria? This 

assessment of Soviet justice alters our estimation of the amount of change in 

the administration of justice that may reasonably be expected in Russia in the 

near future. Long before the USSR ceased to exist, the character of the 

administration of justice in Soviet Russia had changed considerably. By 1988, 

substantial improvements already had been achieved in the exactitude of trial 

court judges' examination of the materials supporting the prosecutor's 

conclusion to indict Positive trends in the quality of justice continued, albeit 

at a less rapid pace, until 1992. If under the successor regime the level of 

acquittals, supplementary investigations, and termination of criminal 

proceedings before trial do not rise significantly, it may not necessarily mean 

that criminal justice continues to be afflicted by prejudice and bias. It may 

indicate rather, that a point of saturation has been reached. The level of 

acquittals presently registered, in other words, may well match and accurately 

reflect the purpose ascribed to such an outcome of trial by the law. It is 

therefore likely that further increases in the rate of acquittal or of other 

expressions of trial courts' exaditude will not take place without a prior 

reinterpretation of the law of acquittals and reexamination of the purpose of 

criminal trials. 

The approach to evaluating Soviet justice adopted in this study - treating 

process and outcomes as analytically distinguishable - furnished new insights 

into the possible sources of its shortcomings. First, the kinds of decisions 

required of judges at each stage of the process generated a considerable 

amount of momentum toward conviction at trial. Some of the bias against 

5 See especially Friedrich Neznansky, The Prosecution of Economic Crime in the USSR 1954- 
3984 (Church FalLs, VA, 1985). 



acquittals was inherent in the structure of criminal proceedings. Second, 

many of the most eggregious kinds of mistakes made by Soviet courts 

consisted of misinterprets tions, or misapplications, of procedural and 

substantive law and not typically of inaccurate or incorrect findings of fad. 

This discovery revealed that judges' attitudes and beliefs about law and 

justice played a significant role in shaping the character of Soviet justice. 

These observations about the sources of bias in Soviet criminal justice 

encourage us to make sure that both legal culture and the law itself remain 

central objects of inquiry in future research on Russian judicial reform. 

Within the small field of observers of Russian law and politics a gap has 

emerged between scholars whose research seems to reflect a belief in the 

singular importance of studying the letter of the law and those that insist that 

Russian law and laws lack self-evident meaning and cannot intelligibly be 

studied without an appreciation of its agents and administrators. This gap is 

both unfortunate and counterproductive, especially since it retards the 

development of an understanding of how the law and its administrators 

interact to produce justice. This study has shown that both the letter of the 

law as well as the outlook of its administrators mattered greatly for the 

character of Soviet criminal justice. 

The Origins and Politics of Soviet Iudicinl Reform. 

The account of the politics of judiaal reform presented in this study calls 

for amendments to both the historiography of change in the USSR and 

especially our understanding of its sources. Judicial reform in the Soviet 

Union in the 1980s, as well as political reform more generally, is commonly 



associated with the ascension to power of a new political figure with fairly 

novel ideas about the role of law in society. This study, however, presented a 

very different picture of the origins of judicial reform and the nature and 

development of those ideas. Attempts to "perfect" affairs of the state were a 

staple of Soviet public administration. In the realm of justice, the impulse to 

improve matters resided with the practiuoners and administrators at the apex 

of the judicial and ministerial hierarchies. Central legal officials responded to 

concrete problems within their jurisdiction by pursuing their own strategies 

for bringing about change. They sought, and achieved, improvements in the 

conduct of courts primarily through an increase in the accountability of 

judges, especially to their vertical superiors. It was this dimension of the 

reform agenda which attracted the support of central party leaders, not the 

proposals for political and institutional restructuring. Central political figures 

did not embrace more radical reform proposals wholeheartedly, at least not 

until the problems in the courts became public and thus politically less 

possible to ignore. Only when the "lessers" of the Soviet judicial hierarchy 

threatened the regime with work stoppages were palliative improvements in 

their status devised and a discussion of judicial independence begun in 

earnest. Their conversion to these ideas, moreover, had Little to do with the 

promise to build a rule of law state. 

Whether or not these findings have broader signhcance for our 

understanding of the wellsprings of change in Russia is not dear. Soviet legal 

officials worked under a stultifying and oppressive regime obsessed with 

political stability, not progess. The initiative for change could hardly have 

come from anywhere else. Nevertheless, the fact that in the middle of the 

1980s, the urge to reform came from within institutions and a bureaucracy 



commonly thought to be hostile or at least averse to change, may open a new 

line of inquiry about the reform of Russian justice. At the very least, we 

should be wary of conventional typologies which brand legal officials as 

faceless administrators or stolid bureaucrats to be contrasted with dynamic 

politicians eager for change. 

3. Implications for the Comparative Study of Courts 

ludicin1 Independence: The Concept 

Judicial independence has the status in political science of a concept of 

profound importance but whose meaning is rarely defined. This study has 

articulated a definition of judicial independence which distinguishes between 

what might be called its "structural" and "behavioral" dimensions - that is, 

the conditions under which courts operate and judges work on the one hand, 

and the character of their decisions on the other. It further parsed the 

structural dimension of judicial independence into three discrete aspects: 

personal, institutional, and internal. These correspond to first, the 

professional security of individual judges and the process by which they gain 

office; second, the administrative autonomy of the judiciary; and third, the 

freedom of judges from their colleagues on the bench and superiors in 

appellate courts. This treatment of the concept of judicial independence is 

adapted from recent legal scholarship. It has several beneficial consequences 

for political science and the comparative study of the judicial process. 

The chief virtue of this conceptualization of judicial independence is that 

it facilitates more discriminating comparative research on judicial politics. 



Heretofore, judicial independence in countries outside of North America has 

ben studied largely as a "more or less" proposition6 The treatment of the 

concept of judicial independence supplied here allows us to explore how 

different judiciaries may have different kinds of judiaal independence or 

dependence, not just different amounts. By illuminating the variety of 

pressures to which judges and courts typically are subjected, it also allows us 

to see that different judiciaries may require different amounts of these 

different kinds of judicial independence. In countries with professional or 

career judiciaries, for example, where promotions are based largely on an 

evaluation of performance determined primarily by senior judges, the 

internal independence of judges, especially from colleagues in superior 

courts, may be a relatively more important factor in ensuring that judges 

have the ability to administer the law without undue pressure. For career 

judges, an adequate measure of their personal dependence may be supplied by 

the insulation and security afforded through their status as civil servants.7 

Analyzing judicial independence in this disaggregated fashion may change 

our appreciation of the role of courts in other countries. Countries which do 

not establish the set of arrangements for insulating judges which exist in 

North America have been interpreted in previous studies as conceiving of 

courts as appendages of the state, and as conferring on the judiciary a much 

more explicitly "political function1'8 Not giving judges and courts the kind 

- - - - - - 

See, for example, Jerome Waltman and Kenneth Holland, eds., The Political Role of Law 
Courts in Modem Democracies (London, 1988). 

See the discussion of accountability and immunity in Mauro Cap pelletti, The ludicial Process 
jn Comvarative Petspective (Oxford, 1989) and in A. M. Massadeh, "Disciplinary Actions 
Under the Egyptian Civil Service Legal System: A Constitutional and Administrative Law 
Perspective," pew York Law School Iournal of International and Comparative Law, 12 (1993). 

See, for examples, G. F. Manani, "Politics and the Judges: The ~uropean Perspective," 
Modem Law Review, 43,l (January 1980), David Nelken, T h e  Judiaalisation of Politics in 



of independence established in the US and Canada may well refled a different 

view of the purpose of courts and of the legitimacy of certain kinds of 

influences on their work, but it may also be simply the result of a different 

perspective on what is reasonably required to make judges independent. In a 

number of countries on the continent, judges who lack life tenure or absolute 

immunity are nevertheless assumed to be able to administer justice 

impartially. It may be the case, too, that judges in other countries are believed 

to have a higher threshold of temptation and thus are adequately protected by 

the measures already in place in that system. 

The idea that not all judiciaries require the same kinds or amounts of 

judicial independence, and that some aspects of judicial independence may 

substitute for others, also opens up a new line of inquiry into judicial politics in 

North America. There are many kinds of judges and many kinds of tribunals 

in Canada and the US, all of which are expected to administer justice 

impartially but not all of which are protected by the same kinds or amounts of 

independence. For example, administrative law judges in both countries lack 

the kinds of absolute independence enjoyed by judges in courts of general 

jurisdiction and are dosely tied to the agency whose contested deasions they 

are assigned to adjudicate. However, the perceived lesser amount of 

independence has not been held (by courts) to compromise or jeopardize their 

impartiality. If it is indeed the case that such judges are nevertheless impartial, 

we must entertain the possibility that there are functional surrogates, or 

supplements, to judicial independence - present perhaps in the nature of the 

particular function performed by the judge or tribunal in question. 

Italy," unpublished paper, 1992, and the symposium on judiaal politics in West European 
Politics, July 1992. 



Judicial Independence: The Explanatory Factor 

This account of judiaal independence allows us to see how judicial 

dependence w help account for certain kinds of judicial decisions without 

resorting to a a u d e  model of human behavior. If judidal dependence is 

conceived only in terms of the possible threats to judges' livelihood, 

professional or material, which might ensue from decisions which run 

contrary to the interests of their employers, a pattern of adjudication which 

pleases, or is harmonious with, those interests is likely to be interpreted as the 

product of fear or intimidation. If, however, judicial dependence is 

understood as the set of pressures to which judges are exposed in the course 

of their daily interaction with colleagues, vertical superiors, and 

administrative minders, then a pattern of behavior that accords with the 

wishes and outlook of those with political power can be interpreted in more 

subtle terms. Judges need not be seen as marionnettes whose movements are 

easily and directly manipulated in order to us to appreciate how their conduct 

is prone to influence. 

Judicial Independence: The Value 

This study has treated judicial independence as a means to an end -- 
specifically, the impartial or objective administration of justice. It emphasizes, 

moreover, that judicial independence is only one of the means to such an end 

- judges' knowledge of and affinity for the rules of law being equally, if not 

more, important determinants of its realization. Such an analysis of judicial 

independence encourages a reevaluation of its political importance in liberal 

democracies. Especially in North America, there has been a tendency to 

fetishize judicial independence. It has been common in Canada and the US to 



treat judicial independence as an end in itself. For example, proposals for 

judicial reform of aU kinds - plans to mod* the appointments process, 

introduce judicial training seminars, or fteeze the salaries of judges -- are 

evaluated and debated by politiaans (and usually defeated by lawyers) on the 

basis of their anticipated consequences for judicial independence. The expected 

impact on the character of the administration of justice of such reform 

proposals is more often than not a secondary consideration in the resolution of 

such debates. This makes Little sense since the main, if not only, justification 

for judicial independence is that it faalitates impartiality in the administration 

of justice? If insulating judges from political pressures, making them 

absolutely immune from civil suits, and leaving to the judiciary alone the 

responsibility for administering the courts does not lead to or foster the 

impartial administration of justice, we must begin to ask questions about its 

social and political value. 

It may be the case, of course, that it is the rationale, not judicial independence 

itself, which needs to be reexamined. The claim that judiaal independence exists 

in order to make possible, or at least make people think possible, the just and 

impartial administration of the laws is a relatively recent one.10 Studies of the 

origins of the rule according to which English judges served "during good 

behavior" - commonly treated as the sine qw non of judicial independence -- 
suggest that this rationale may be apocryphal. The conventional hallmarks of 

judicial independence, it has been argued, have their origins in the search for a 

sinecure among social elites, not a desire to insulate the administration of justice 

See the discussion in the preface, and in Thorstein Eddroff, "Impartiality, Separation of 
Powers, and Judicial Independence," Scandinavian Studies in Law, 1%5. 
lo See Martin Shapiro, Courts: A Comparative and Political Perspective (Chicago, 1981) ch. 1. 



from the prospect of political tyranny.11 An investigation into the development 

of the idea of judicial independence, and especially how it has acquired this 

modem rationale, may help to refashion a credible justification for the 

institution and procedures by which we endeavor to secure it. 

Measuring Iustice and a Science of ]lrdicinl Politics 

There has been a recent flurry of interest in constructing a science of 

comparative judicial politics. One scholar has gone so far as to suggest that 

the time is now ripe for intensive theoretical work in this direction.'* In 

light of the difficulties of measuring or otherwise assessing the quality of 

criminal justice that have been discussed in this study, however, any 

discussion of the science of judiaal politics sounds rather premature. The 

measures that have been proposed for evaluating judicial behavior, and 

especially the conduct of trial courts, in recent political science scholarship are 

rudimentary and relatively crude. Recent studies, for example, have assessed 

changes in the activism of courts and the degree of their transition away from 

authoritarianism in some countries and time periods on the basis of such 

impressionistic measures as their "involvement in social control" and 

observations about the "impressiveness" of their roles.13 Before scholars can 

construct adequate theories of judicial behavior, there must be more refined 

methods of first measuring that behavior. 

11 See Joseph Smith, "An Lndependent Judiaary: The Colonial Background," University of 
Pemsvlvania Law Review-, 124 (1976); and Brian M d s o n ,  "T'he Concept of Independence in 
Public Law," Emow Law Tourn4 41.4 (Fall 1992). 
l2 See, for exampie, C. Neal Tate and Staaa L. Haynie, "Authoritarianism and the Function of 
Courts: A Time-Series Analysis of the Phillipine Supreme Court. 1961-1987," Law and Societv 
Review, 27 (1993), and the debate it sparked with Howard Gillman in "On Dragons, Howers, 
and Conskuding a Science: An Exchange," in Law and Soaetv Review, 28,2 (1994). 
13 See C. Neal Tate, nCouxts and Crisis Regimes: A Theory sketch with Asian Case Studies," 
J'oliticaI Research Ouarterlv, 46,2 (June 1993). 



Clearly, much more basic empirical research on courts must be completed 

before such methods can be developed. However, this study has yielded at 

least one observation which should be incorporated into future studies. The 

attempt to assess or measure the quality of the administration of justice in 

any country must take into consideration both the process by which decisions 

are reached as well as the outcomes of trials themselves. It is not that the 

degree of adherence to the rules of the aiminal process is an accurate 

predictor of outcomes. On the contrary, the analysis of Soviet justice here has 

shown that it is not. But an understanding of the process by which courts 

reach decisions teUs us a tot about how the outcomes of trials should be 

interpreted. A comparison of acquittal rates in France and Italy, or between 

Russia and Japan, for example, will produce weliable inferences about the 

quality of the administration of justice in each country if it is not 

accompanied, and hopefully preceded, by a study of the rules and procedures 

by which evidence is admitted and evaluated or dismissed altogether, or by 

which prosecutions arrive at trial in the first place. Comparative evaluations 

of justice which are largely or primarily based on statistics presume a 

congruity or similarity to the process and quality of prosecutions which is 

belied by great variety of rules and their interpretations even within countries 

of the "same" legal tradition.14 Comparative studies of what trial courts do, 

in other words, must be painstakingly comprehensive. This may sound like a 

remarkably platitudinous observation and admonition, but it is testimony to 

the preliminary nature of the development of this particular field of political 

science, 

l4 Mi rjan Darnaska warned against faale statistical comparisons of justice long ago, but for 
different reasons. See his "Evidentiary Barriers to Convidino and Two Models of Criminal 
Procedure: A Comparative Study," Universih of Pe~svlvania Law Review, 121 (1973), 509. 
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