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The most significant changes in the administration o f  youth justice, based on a 

transfomative philosophy, are occurring in First Nations communities, in response to a 

history of oppression, near-genocide, culture conflict with, and proven ineffectiveness of 

the Western criminal justice system. In efforts to reassert power and take responsibility 

for local issues, address crime and victimization, build community, revive traditional 

values, increase community capacity and self-sufficiency, create a healthier reality for 

future generations, and prepare for eventual self-government, one prirnarily First Nations 

community in the Yukon has developed and implemented peacemaking circles. 

This thesis is a result of field research conducted in this community. Based on 

participant observation and interviews with community justice practitioners, community 

members, justice personnel, young offenders and victims who have experienced 

peacernaking circles, i t explores several individual, community, and system levei 

challenges which may affect the potential of circles to accomplish objectives. The 

initiative operates within a community and political environment that is plagued by 

misinformation, skepticism, mistrust, resistance, apathy, dysfunctionality, power 

imbalances, state paternalism, and minimal ideological and financial support. Project 

evahations cannot be imposed fiom the outside, before these issues have the opportunity 

to be addresseb, or before the initiative has sufficient time to reach long-teml objectives. 

Failure to address these and other issues could be devastating to the entire restorative 

justice movement, and doom communities to continued intervention by and subordination 

to an ineffective and oppressive retributive justice system. 



Logical extensions of the voices of this community?~ members provide direction 

to the First Nation, the Cornmunity Justice Cornmittee, the community, and the 

government as interdependent stakeholders who al1 share responsibility for the success of 

community justice. Comrnunity healing and development cannot occur without involving 

young people, strengthening connections between youth and adults, reviving cultural 

teachings, addressing the root causes of resistance and apathy, engendering support, 

docating resources, sharing power, and relinquishing control. Demonstrated capacity to 

reassert power and take responsibility for local issues ideally prepares the First Nation for 

self-government, and rightfùlly increases its long overdue status as an equal partner and 

teacher to the Western justice system. 



To Wounded Eagle, 
Who, despite the debilitating struggles he has survived, 

Has the spirit, strength, and honour to one day soar, 
And lead his people to conquer the pst ,  

And live a happy and healthy füture. 



Never doubt that a small group of thougtztful, 
committed citizens can change the world. 
Endeed, it is the o d y  thing that ever has. 

- Margaret Mead 



This thesis could not have been possible without the help, participation, and support of 
many people. First, I would like to sincerely thank my Senior Supervisor, Dr. Robert 
Gordon, for the delicate balance he struck, between providing me with intellectual 
guidance, feedback and encouragement, and academic fieedom, at d l  stages of my thesis 
work. Dr. Curt Taylor Griffiths, my Secondary Supervisor, in introducing me into the 
fields of restorative and northern justice, helped me to reaiize my inherent passion for 
First Nations and northern justice research. He also provided invaluable advice during 
the preparatory stages of the field research, and at challenging times in the research 
community, as weH as insightful comments on the reporting of research fmdings. Their 
complementary efforts are much appreciated and hate taught me immense amounts. 1 am 
also grateful to Mr. Rupert Ross, for agreeing to be the External Examiner, and whose 
constructive comrnents and thoughtful questions eniianced the thesis. 

Special thanks go to Dr. Liz Elliott, for her contagious passion in critical criminological 
issues and practice, and Dr. Robert Menzies, for his initial supervisory support, 
encouragement, and sensitive teachings in the field of qualitative research methods. 
These two School of Crirninology faculty menibers played integral roles in my 
intellectual and professional development, and are a constant inspiration to me to retain a 
critical approach to justice. 

Many people in the Yukon contributed in significant ways to both my personal and 
intellectual development. Extra special thanks is extended to one Territorial Court Judge 
who, as my "gatekeeper" and informal supervisor away fiom home, generously shared his 
knowledge, opened his home, imparted very helpful suggestions, and introduced me to 
many people in the Yukon. Another Territonal Court Judge is dso  appreciated for 
sharing his knowledge on youth justice issues and legislative developrnents, and 
providing me with the opportunity to join him on circuit. nianks to Deb Wald in the 
Judges Chambers for her kindness, bright srnile, and patience with my requests. Mr. 
Charles Stuart of Yukon College is also appreciated for his help, advice, and fiierdship 
during my field research. 

To the people of Prospect, the Community Justice Committee, and the many young 
people who opened their cornmunity to me and shared their stories and experiences, 
Gunalscheesh. Without their acceptance of me as a person and researcher, my 
experiences in the north and this research could not have been a reality. The 
community's committed initiative and exemplary leadership toward the struggle for 
positive change, and their visionary and patient dedication to long-term community 
development are tnily inspiring to me. 1 am fortunate to have such great teachers. Extra 
special thanks and heartfelt appreciation is expressed to Wounded Eagle and Red 
Thunderbird, who trusted me and shared their difficult experiences, youthful wisdom, and 
extended their fnendship. 1 will forever trcasure our special bond. 

vii 



Thanks also to many justice professionals in the Yukon who gave of their time to 
participate in the research and solidified my impressions of the Yukon as a place with 
progressive people and justice practices. 

Thanks to my famiiy for their support and encouragement, and for teaching me to 
persevere. Thanks also to my brother Mike who instigated my journey to fïnd alternatives 
to incarceration for youth and more productive responses to youth crime. 

Finally, thanks go to my fkiends who stuck with me and provided enduring support during 
these years. Thanks in particular to Janne, Carsten, and Debbie for your fiiendship, 
advice, and encouragement, and to Jesse who helped to make the Yukon an even more 
enjoyable experience. 

This thesis research was partially funded by the Northern Scientific Training Program 
(DIAND), the Soroptimist Foundation of Canada, the Fattah Graduate Scholarship in 
Crirninology, and the Conger Scholarship in Career Development. Sincere thanks go to 
these organizations and individual donors, for without them, this research could not have 
been realized. 



. . 
Approval .................... ,.. ................................................................................................. 11 

... 
Abstract .............................................................................................................................. 111 

Dedication ................... ... ................................................................................................. .v 

Quotation ............................................................................................................................ vi 

. . 
Acknowledgements ........................................................................................................... vli 

Table of Contents ........................... ... ............................................................................. ix 

CHAPTER ONE: 
THE SOCIAL CRISIS OF YOUTH JUSTICE AND POLITICAL RESPONSE TO 

.................................... YOUTH CRIME IN CANADA ....................... .......,........,.. 1 

The Crisis ............................................................................................................................. 1 

Responding to the Crisis: Restorative Justice ...................................................................... 6 

Competing Interests, Differing Applications of Restorative Justice: The Criminal 
Justice System and the Community ...................................................................... .10 

Documenting the Progress and Success of Tme Alternatives Through Evaluation ......... .12 

Thesis Overview ................................................................................................................ 14 

CHAPTER TWO: 
TWO MAN~FESTATIONS OF RESTORATIVE JUSTICE IN THEORY AND 
PRACTICE: VICTIM-OFFENDER RECONCILIATION AND FAMILY GROUP 
CONFERENCING ..................... .. ....................... ................................................... 19 

.......................................... The Historical Context and Philosophy of Restorative Justice 19 

What is Restorative Justice? .............................................................................................. 23 

Restorative Justice Principles ........................................................................................... -24 

Applications of Restorative Justice in the Youth Justice Context: Effectiveness 
Research ................................................................................................................ -27 



Victim-Offender Reconciliation. Farnily Group Conferencing. and Community 
Court Peacemaking Circles: Comparative Differences in Defining 
Community and Measuring Objectives ................................................................ 3 6  

Peacemaking Circles: The Social. Political. and Legal Impetuses .................................... 60 

Justice As Healing ............................................................................................................. -69 

Peacemahg Criminology and Aboriginal Approaches to Heaiing: Revitalizing 
Justice . . . . . . . . . . . . . . . .~.~~~~.~~~~~~~~.~~.~. .~~~~~~~.~~~~.~~~~~.~~..~. .~~~~~~~~.. .~. .~~. . .~. . .~~~~..~~.~. . . . .~~.~. . . . .~~. . .~ 81 

Transformative Justice and Community Development ...................................................... 83 

Cornrnunity Court Peacemaking Circles as a First Step .................................................... 93 

Rome was not built in a day: The challenges of measuring the impact of a 
comrnunity-based peacemaking circle initiative ...................... .. ................... 1 0 1  

Issues affecting the development. proliferation? and success of cornmunity-basec! 
justice initiatives .................................................................................................. 1 1  

CHAPTER FOUR: 
METHODOLOGY. ETHICS. AND THE SENSITIVITIES OF FIELD RESEARCH ........ 118 

The Sample ...................................................................................................................... 119 

Sensitivities Inherent in the Method ................................................................................ 122 

Ethics and the PrincipIe of Respect ........................... ... .............................................. 127 

Attempting to Foster an Understanding of Local People and Traditional 
Knowledge ........................................................................................................... 133 

The Inevitability of Value-Laden Research ................................................................. 134 

Through the Eyes of the Researcher and the Participants: Limitations of the Thesis ...... 135 

............................................. Research Implications: Avoiding Intellectual Colonialism 137 

The Generalizability of the Research: The Specific Nature of a Community-based 
Justice Initiative ................................................................................................. 1 3 9 



CHAPTER FIVE: 
ADDRESSING THE PAST AND PLANNING FOR THE FUTURE: INDIVIDUAL 
AND COMMUNITY LEVEL CHALLENGES CONFRONTING PEACEMAKING 
CIRCLES ............................................................................................................... 140 

The Historical and Community Context ........................................................................ 141 

...................... The Voices of Young People: Crime. Community. Culture. and Conflict 148 

Youth Perceptions of Peacemaking Circles ..................................................................... 162 

The Potential of Circles to Address Youth Crime ......................................................... 169 

...................... The Voices of Young Offenders: Experiences with Peacemaking Circles 170 

...................................................... Community Level Challenges to Community Justice 179 

CHAPTER SIX: 
THE INVOLVEMENT OF FEDERAL AND TERRITORIAL GOVERNMENTS 
AND THE CRIMINAL JUSTICE SYSTEM: A NECESSITY AND A THREAT TO 
COMMUNITY-BASED JUSTICE .............................................................................. 207 

............... Government Funding for Community-based Justice: A Double-Edged Sword 207 

Achieving Legitimacy and Obtaining Support from the System: Resisting 
Paternalism and Co-optation ................................................................................ 214 

...... Equal Partnerships Between the Cornrnunity and the System: Reaiity or Rhetoric? -216 

.............................. Widening the Net of Social Control: An Unintended Consequence? 227 

CHAPTER SEVEN: 
CONCLUSION: FUTURE DIRECTIONS FOR THE COMMUNITY. RESEARCH. 
AND POLICY ......................... ......................................................................... . 241 

Young People as Leaders of the Future: The Necessity of their Involvement in 
....................... Cornmunity Development and the Desire to Change Themselves 242 

..... Comrnunity Support. Widespread Involvement. Comrnunity Capacity and Healing -244 

The Criminal Justice System: Relinquishing Power and Reallocating Resources ........ -249 

Future Research: Promoting the Sustainability of Community-based Justice in 
................................... First Nations Cornmunities or Doorning it to Extinction? 255 



Additional Questions ........................... ....... ................................................................. 258 

Policy and Legislation: Expanding Provisions to Accommodate Restorative 
Justice .................................................................................................................. -259 

APPENDIX C :  SCIENTISTS AND EXPLORERS ACT LKENSE ................................................ 270 

APPENDIX D: INFORMATION SHEET FOR ~ S E A R C H  PARTICIPANTS ................................. 272 

APPENDIX E: FOCUS GROW POSTER ........................... .. .............................................. 274 

APPENDIX F: COMMUNITY JUSTICE COMMITTEE AND CIRCLE SENTENCING 
............................................................................ APPLICATION .4 ND GUIDELINES 276 

xii 



. . . [ 1 If the justice process looks at the forces in a young person's life in a 

wider, supportive and restorative way, there is a better chance of helping 
him or her stay out of trouble in the fûture.. . .The Western world's general 
determination to "get tougher" instead seems to be taking us even M e r  
away from the goal of creating respectful and peaceful young adults (Ross 
1996: 23). 

The Crisis 

There is currently a crisis in youth justice in canada'. Public opinion surveys, 

media reports, and anecdotal accounts reflect a widespread view that the seriousness of 

youth crime has increased, youth violence has risen, the youth justice system is ~ o t  

working, judges are not tough enough, and the Young Offenders Act (YOA) is to blarne 

(LilIes 1995; Canadian Centre for Justice Statistics 1 999). The "underlying intolerance 

towards young offenders is aggravated by the expectation that somehow punishment will 

solve the problem" (Lilles 1995: 83). Politicians and political parties have taken 

advantage of the mistaken public perception that youth crime is out of control and 

Webster's NewWorld Dictionary (1984) defines a crisis as -'a tuming point in the course of anything; decisive or 
crucial time. stage or event" (336). In addition to the fact that Canada incarcerates more youth per capita than any 
other developed nation. the proposed Youth Criminal Justice Act insinuates that the future of youth justice in 
Canada will depend Iargely on the provisions and philosophy inherent in this piece of legislation. Cayley (1 998) 
asserts that the crisis in punitive philosophy and sanctions is that they foster what they are designed to curb. 
Bazemore and Umbreit (1997) explain that the youth justice system is facing a crisis of confidence. Public fears and 
hstrations could yield the demise of a system that is designed to respond to youth crime. Canadian victirns. 
offenders, and cornmunity mernbers are caught in a dowvnwrard spiral. whereby the fear caused by crime leads to 
weakened community bonds, and increased isolation and distrust among people. which weakens the power of 
community disapproval, and perpetuates the continuation of crime. In response to the most sensationaiist news 
stories, public policy takes a "'war on crime" approach, thereby targeting the wrong problem with ineffective 
solutions (http://ww.ce j.org/problems/~sis.html). 



dispositions are too lenien?. Legislators are subsequently pressured to increase penalties 

for young offenders, and when punitive legislation does not address the problem, 

fnistration among the public is increased, and uicreasingly punitive measures are 

instituted3. Judges perceive that the public has an increased fear of crime, and they are 

persistently accused by the media, the public, and politicians to be "too soft" in 

sentencing; thus, they feel compelled to order penods of incarceration for more than one 

third of al1 youth who are sentenced in their courtrooms (Lilles 1995)~. 

The lack of congruence between what is considered mainsueam public opinion 

and the reaiities of youth crime has serious negative implications regarding the formation 

of youth justice policy in Canada. It has led to political pressure and legislative reforms 

which advocate harsher penalties and increased retribution for young offenders (Griffiths 

and Corrado 1999). In fact, recent evidence indicates that youth crime is not out of 

control (Doob, Marinos and Varma 1995)'. Recent youth crime rates indicate that violent 

' In reality. youths convicted of criminal offences are more likely than adults to be imprisoned for the same crimes, and 
for longer periods of time (Cayley 1998; Canadian Centre for Justice Statistics 1999). 

' Lilles (1995) argues that "while the Young Offenders Act can be criticized, it is not for being too lenient, but for 
providing a statutory frarnework which permits and encourages the processing of too many young people through the 
forma1 justice system and for permitting a disproportionate use of custody in sentencing" (74). Canada's rate of 
youth diversion from the courts is only 25 percent, whereas the United States diverts 53 percent of youth cases, 
Great Britain diverts 57 percent, and New Zealand diverts 61 percent (Department of Justice 1998). In 1995-96, 15 
percent of al1 youth found guilty of an offence were sentenced to szcure custody, and 19 percent were sent to open 
custody. The hvo most common types of custodial cases (violations of the Criminal Code) were property-related 
(break and enter (1 5 percent) and theft under $5000 (9 percent)); however, administrative offences accounted for 
over one-third of custody cases (cg., failure to comply with a court disposition (20 percent), failure to appear (10 
percent), and escaping custody (6 percent)). Youth who failed to comply with court disposition (e.g., breach of 
probation) had a 48 percent chance of being sent to custody (Canadian Centre for Justice Statistics 1999). 

vorty-eight percent of youth custodial dispositions are for property offences (Lilles 1995). 

In 1993, it was similar to what it was 10 years prior (Lilles 1995). This reality supportç the argument that custody 
has not reduced youth crime rates; rather, increases in incarceration are due to the YOA. In the first five years under 
the YOA Canadians witnessed a dramatic rise in the number of short custodial sentences (op cit). For a full 
discussion on the "realities" of youth crime, sec Doob, Marinos, and Varma (1995). See also Schissel(1997) for a 
cntical discussion on the implications of media distonions and socially constructed perceptions of the nature of 
youth crime on moral panics, public policy, legislation, and the perpetuation of crime. 



and non-violent youth crime is actually decreasing6, and that youth are not responsible for 

the majorîty of violent crimes7. Research actually suggests that public fear of crime does 

not result in greater demands for punishrnent (Ouimet ard Coyle 199 1 in Lilles 1993, as 

many citizens realize that harsher penalties will not address the youth crime problem 

(Sessar 1999)'. If youth justice policy and legislation are created based on 

misinformation about the nature and extent of youth crime in Canada, the underlying root 

causes of crime will be left unaddressed. Youth crime will continue to floiirish, and 

youth will remain alienated fiom society, causing M e r  crime (White 1999). The public 

will be left more hstrated with the ineffectiveness of legislation to solve the crime 

problem, and remain helpless, when they could be part of the solution. By ignoring the 

real problems and using the wrong solutions, such as targeting perceptions by tinkering 

with legislation or irnposing harsher penalities, youth crime will continue (and perhaps 

increase), reality will remain unchanged, the public will remain misinformed, and 

The volutne of cases processed in youth courts in Canada in 1997-98 was essentially unchanged from the previous 
year; however, (adjusting for the effects of growth in the youth population) the rate of youth court cases per 10 000 
youths declined by 9 percent from 1992-93 to 1997-98. In each of the years from 1992-93 to 1997-98, the rate of 
property crime cases decreased annually, dropping 25 percent over this period. Frorn 1987 to 1997, the rate of al1 
Criminal Code offences committed by youth decreased From 4 764 (per 100 000 youths) to 4 569. Wiiile the rate of 
violent crime cases in court increased by 4 percent since 1992-93 (except from 1996 to 1997, the violent youth crime 
rate dropped by 2 percent), onfy one in five cases processed in youth court involved violent crimes, and about one 
half of vioIent crime cases were common assaults (see Doob, Marinos and Varma (1995) for further support of this 
argument). Murder, manslaughter and attempted murder cases together accounted for only 1 percent of al1 violent 
crime cases heard in youth courts (Canadian Centre for Justice Statistics 1999). 

Adults commit 86 percent of violent crime in Canada, including the more serious and violent crimes (Department of 
Justice Canada 1993), and in 199 1, youth committed only 6 percent of the total homicides (op cit). Over the past ten 
years, the homicide rate for youths accused has remained relatively stable. Frorn 1987 to 1996, an average of 50 
youths were accused of homicide each year, representing 9 percent of a11 persons accused of homicide (Canadian 
Centre for Justice Statistics 1999). 
The 1999 General Social Survey (GSS) found that, on the whole, Canadians favoured alternatives to prison for first- 
time offenders convicted of either breaking and entering or rninor assault. For repeat offenders, almost half of the 
respondents opted for alternatives to jail for young persons. Fewer survey respondents favoured a jail sentence for 
young offenders than they did for adults (Canadian Centre for Justice Statistics 1999). 



constnictive didogue on more promising and productive alternative or community-based 

responses to youth crime will not occur (LiHes 1995; Griffiths and Corrado 1999). 

Merely creating new legislation is an attempt to cope with perceived 
negative public opinion. If no program resources are provided and no 
effective strategy to promote public understandihg are put in place, it 
arnounts to putthg a fancy label on the same basic product. Inevitably, 
this will lead to M e r  public disgmtlement when no miraculous 
improvement occurs, resulting in yet more pressures for more punitive 
measures.. . [Alny change in the YOA should be accompanied by specific 
fûnding provisicns for a public education component (Canadian Criminal 
Justice Association 1998: 10). 

Canada boasts the highest youth incarceration rate in the developed world, and 

youth are incarcerated at rates higher than the adult population (Lilles 1995)'. Due to 

exorbitant costs associated with youth custody, and the ineffectiveness of custody for 

most youth'O, the Canadian youth justice system is fmally realizing that youth custody is 

ineffective in addressing the healing needs of most youth in conflict and, in turn, reducing 

future conflict with the law. 

Punitive sanctions stigrnatize, dehumanize, and isolate the offender, which has a 

counter-deterrent effect by rninimizing the potential of the young person to regain respect 

for himherself and the comrnunity. Punishment not only detracts fiom reparative and 

Canada's rate of incarceration for youth is 223 per 100 000 youth population of 6.8 million (Correctional Services 
Canada 1993). This translates into a custody rate for youth aged 12 to 17 of well over 600 per 100 000 youth, which 
is four times higher than that for Canadian adults. The rate of  adult detention was reported as 154 per 100 000. 
based on an aduIt population o f  20.6 million (op cit). One half of  these youth custodial dispositions were for 
property offences, and only 17% were a resuft of convictions for violence (Lilles 1995). 

'O American experience suggests that harsh penalties may in fact increase crime rates. Canadian research shows no 
correlation behveen severity of sentence and deterrence of youthful offending (Leschied and Vark 1989 in Lilles 
1995). A study by the New South Wales Office of Juvenile Justice found that many youth offenders re-entered 
detention centres on violent offences afler sewing custodial r e m s  for non-violent offending (Cain 1993 in Lilles 
1995). The potential deterrent effect ofjail is also reduced once the young person is exposed to custody. Youth are 
introduced to other, more experienced offenders, and the most basic cornmon denorninator of their experience and 
conversation is their offending behaviour and techniques. Short periods of incarceration also do not allow for 
treatment or counselling to take place (Lilles 1995). And once youth know they c m  handle a custodial expenence. 
they are Iess apt to fear it in the future. 



rehabilitative goals, but it also encourages offenders to focus on themselves (and their 

own feelings of victimization), rather than the person they have harmed. Bazemore 

(1 999) argues that it may also undermine self-restraint by attenuating natural feelings of 

shame and a sense of morality, while weakening cornrnunity bonds by darnaging family, 

peer, and other adult relationships. 

"Sending young people to jail is counterproductive to appropriate socialization. 

Their socialization occurs in the family, at school, and in the workplace" (Lilles 1995). 

How-ever, certain youth have dysbctional families, do poorly in school (or are expeiled), 

and due to the nature of the economy, cannot find employment. Research indicates that 

low family income, school failure, and poor parenting are strong predictors of 

delinquency (Farington 1994 in Lilles 1995). Attacking these problems through 

effective prevention programs and by incorporating a relational rehabilitation mode1 of 

justice (Bazemore 1999) would lead to greater success than increased penalties and 

detention facility construction (Polk 1993 in Lilles 1995). 

Genuine attempts at targeting the root causes of deiinquency and creating better 

living conditions for young people by developing cornmunities are required to prevent 

offending behaviour (White 1999). Elikirnn (1999) argues that the "war on children" is a 

conve,lient escape for politicians and adults who are unwilling to take responsibility for 

and address the real causes of youth crime: the social acceptance of violence in the media, 

the disintegration of the family unit, the lack of positive role models, poverty, poor health 

and educational systems, neglect, and generd social dysfunctions and disenfianchisement 

(which are manifested in young people's "deviant" behaviours). 



Responding to the Crisis: Restorative Justice 

Despite the persistent retributive nature of the Canadian criminal justice system, 

the current trend toward a crime control mode1 of youth justice, and widespread public 

concem with what are perceived to be increasing rates of serious youth crime, restorative 

justice" is quickly becoming more acceptable in mainstrearn youth justice processing 

(Griffiths and Corrado 1 999). 

According to some restorative justice advocates, restorative justice appears 
to be an attempt to respond to crisis in the current retributive system such 
as  the soaring costs of punishment, conflict between policy focus on 
punishment and rehabilitation, detachment fiom communities and lack of 
integration with socid justice issues, and victirn fnistration and alienation 
(Bazemore and Schiff 1996: n.p.). 

While the primary focus of restorative justice is to repair the harm caused by 

crime and restore harmony to relationships (Zehr 1990), part of the hm-reparation 

process involves preventing crime in the fiiture. This points toward heaiing for the 

victim, the offender, and the community, and addressing underlying issues faced by the 

young person in particular. A relational approach to rehabilitation "links crime to a 

breakdown in socid relationships and hence prescribes a reintegrative response to crime 

focused on attempts to repair, rebuild, and enhance bonds or ties between young 

offenders and their communities" (Bazemore 1999: 155). 

" See Zehr (1990) for a concise definition and discussion of restorative justice in Chapter Two. In short, restorative 
justice is a philosophy ofjustice situated at the opposite end of the justice spectrurn, in stark contrast to retributive 
justice. It engages the victim, the offender, and the community in efforts to repair harm. resolve conflict, and restore 
balance to relationships. 



Restorative justice is partially a result of general realization of the ineffectiveness 

of retributive and rehabilitative or treatrnent models of youth justice (Bazemore 1 999)12, 

and partially based on the Canadian government's desire to be more cost-effective in 

justice. The deficiencies inherent in a retributive mode1 of justice were recognized by a 

Parliamentq Cornmittee in 1993 (Homer 1993 in Lilles 1995). It acknowledged that 

there were "limits to what the justice system could do to prevent crime and that the 

responsibility for creating safer cornrnuoities and establishing priorities for crime 

prevention rests with the community" (Lilles 1995: 79)13. 

After a limited series of Amendments to the Young Offenders Act in 1992 and 

1995 (both of which incrementally increased maximum sentences for murder), and the 

passing of Bill C-37 in 1996 (which facilitated the transfer of youth charged with violent 

offences to adult court), the Federal-Provincial-Territorial Task Force on Youth Justice 

Report (1 996) made recornmendations that recognized both alternatives to the court 

process and restorative justice practices. The Meeting of First Ministers (1 997) 

advocated to improve preventative and rehabilitative programs for young offenders (op 

cit). In the same year, the House of Cornmons Standing Cornmittee on Justice and Legal 

Affairs reviewed the youth justice systern and found that harsher sentences and 

experiments with young offender boot camps did not discourage offenders. It 

recornrnended that more of the system's resources be devoted to community-based 

" Walgrave and Geudens (1996) note that western systems of youth justice are under severe pressure. Most critics 
find that the system's rehabilitative ba i s  neglects the IegaI safegurirds of young offenders (Walgrave 1999). Under 
the Juvenile Delinquent's Act (1908), rehabilitation was used as a justification for indeteminate periods of punitive 
custody (Lilles 1995). Feld (1999) notes that, in the current retributive systern, "the child receives the worst of both 
worlds: he gets neither the protections accorded to adults nor the solicitous care ...p ostulated for children" (20). 
Detenence through punishment is ineffective, especially for youth. Many studies suggest that punitive sanctions 
have a marginalizing and iabelling effect (Lipton et al. 1975 in Walgrave 1999). 



support and crime prevention strategies, and that alternatives to sentencing be m e r  

developed (Canadian Centre for Justice Statistics 1999). Despite the conflicting and 

bifiircated objectives of increasing the use of both punitive and restorative options, the 

Minister of Justice and Attorney General of Canada, Anne McLellan, announced the 

Federd Youth Justice Strategy. In the government's proposed Strategy for Youth Justice 

Renewal, the Honowable McLellan asserted: 

The current system is not working as it should in many significant areas. 
We need to do more to prevent youth crime in the first place, to develop 
meaningful responses to youth crime that ernphasize responsibility and 
respect for the victirn and the community, and to deal more firmly and 
effective1 y with violent and repeat young offenders. . . Canadians want a 
youth justice system that protects society and that helps youth avoid crime 
or turn their lives around if they do become involved in crime.. . 
(Department of Justice 1 W8a: 1 ). 

The Attorney General of Canada is in the process of replacing the Young 

Offenders Act with the Youth Criminal Justice Act (Bi11 C-3) that proposes to protect the 

public, and "ccmrnand respect, foster values such as accountability and responsibility, 

and make it clear that criminal behaviour will lead to meaningful consequences" (op citj. 

To accomplish these objectives, the Act also "recognizes that public protection must be 

the principaI objective of youth justice renewal" (op cit). In its strategy to "better protect 

the public", two key proposais include prevention (funded through the National Crime 

Prevention Initiative, and in response to the Royal Commission on Abonginal Peoples 

1996), and encouraging the development of a ''Ml range of community-based sentences 

and effective alternatives to the justice system" (op cit). The proposa1 specifies that these 

alternatives are appropriate only for "non-violent young offenders" to 'cfoster respect, 

l 3  See also Canadian Centre for Justice Statistics (1999: ix) .  
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emphasize responsibility to the victîm and cornrnunity, help youth understand the impact 

of their actions, and allow them to see a clear connection between the offence and its 

consequences" (op cit). These proposals appear to be positive for minor, fmt time 

offenders; however, they also advocate harsher penalties for more senous or chronic 

offenders. 

No amount of change to youth justice legislation will b ~ g  about positive change 

and consistent direction in the practice of youth justice until the philosophy underlying 

the Act is clearly established (Lilles 1995; Griffith and Corrado 1999). Restorative 

justice philosophy cannot be adopted and implemented as a programmatic add-on, but 

must be considered as a whole new way of accomplishing justice. This philosophy must 

include principles that encourage young people to take responsibility for their behaviour, 

through appropriate (non-punitive) harm reparation. A singte philosophy of dealing with 

youth who come into conflict with the law will enable more focused, efficient and 

effective use of justice and community resources, and yield more consistent application of 

restorative processes, provided the philosophy is grounded in the principles of restoration, 

rather than retribution. 

While sometimes explicitly associated with left-liberal poiitical ideologies, 
restorative justice is not, however, necessarily incompatible with the right 
side of politics. Neo-liberaiisrn is the guiding ideology of globalization; it 
fmds its counterpart in the ideas of New Right libertarian crirninology. 
Here too, we find a selection of ideas and concepts which in many ways 
dovetail nicely with certain aspects of the "restorative justice" vision. The 
emphasis is on personal discipline and self-control, with re-moralizing the 
oft'ender a strong theme. Agency is constructed in terms of "rational 
choice" involving incentives and disincentives, and each person is thought 
to be fully responsible (i.e., "accountable") for their own actions. Once 
again, restitution is seen as an important part of the punishrnent process, as 
is the focus on the victim (White 1998: 5). 



Competing Isterests, Differing Applications of Restorative Justice: The Criminal 
Justice System and the Community 

It is questionable whether the politicai interest in restorative justice is genuine in 

terms of making a dramatic difference in the quality of youth justice processing and crime 

prevention. It can be argued that the devolution of justice to comrnunity-based program 

is sirnply a strategy to reduce costs for federal and provincial governrnents (Stevens 

1994). A direct result of downloading to communities results in under-funded initiatives, 

and the reduced potential for success of restorative-based programs. Equally damaging is 

the fact that restorative justice models wilI continue to be implemented largely as 

diversionary add-ons to the existing retributive crimirial justice system (Umbreit 1999). 

To date, there has been an observable discrepancy between what is understood as 

genuine restorative justice philosophy and current practical applications of restorative 

justice under the criminal justice system. The applied concept of restorative justice has 

been treated as a "program" by governrnents and some entrepreneurs, rather than a 

philosophy. It has also been modified among government and some justice officiais to 

mean little more than another diversion program, for political aggrandizement, and due to 

the practical impossibility of incorporating opposing philosophies of restoration and 

retribution. Reducing restorative justice to another f o m  of diversion serves to M e r  

widen the net of social control (Grifiths and Corrado 1997; Cohen 1985). This will be 

perpetuated with the Youth Criminal Justice Act, as the stated primary objective of the 

Act is "protection of the public", and alternatives to custody and the courts are designated 



only for "non-violent7? or "non-serious" first-tirne youth offenders14. This raises the 

question of whether anything different is being implemented at dl .  It is not enough that 

alternative measures programs for youth be slightly expanded and the restorative justice 

mode1 applied only to these types of offences. Full implementation of restorative justice 

in its true form involves a change in thinking, or paradigm shift (Van Ness and Strong 

If restorative initiatives continue to be considered only as diversionary options, the 

full potential of the restorative paradigrn will never be realized, and restorative methods 

will never be considered as the primary method of responding to conflict created by crime 

(Umbreit 1997b). Cayley (1 998) asserts that: 

This will change only if community justice cornes to be seen as a true 
alternative to existing practice in many cases, not just as a marginal 
supplement to the established way of doing things. This requires relevant 
cornparisons that factor in both the full benefit of cornrnunity justice in 
preventing crime and building social morale and the full cost that the 
formal crime control industry imposes through lengthy incarcerations, 
broken families, G d  the cycle of violence that prison perpetuates (191)15. 

First Nations communities, on the other hand, appear to have a genuine and vested 

interest in the potential and widespread use of (what are now termed) restorative models 

of justice. The most significant changes in the administration of youth justice, based on 

restorative and trmsformative philosophies, and manifested in comrnunity-based healing 

and justice initiatives, are occuning in First Nations communities. 

- -  - 

14 In Section 4- 12 o f  Bi11 C-3. "extrajudicial sanctions" (alternative measures) are "presumed to be adequate.. . for.. .a  
non-violent offence ... (if not) ... previously found guilty o f  an offence" (unpublished notes, Ministry for Children 
and Families 1999, n.p.). 

" The intention o f  tfiis research was not to provide fuel for the latter part o f  this quote. Discourses on the 
ineffectiveness o f  the penal system have more than adequateiy been provided by Nils Christie (1994). Ruth Morris 
( 1  9 9 3 ,  David Cayley ( 1998), Jerome Miller (199 1 ), and others. 



It is at the comrnunity level ... that the most innovative and significant 
developments in restorative youth justice are occurring, driven in large 
measure by Aboriginal communities seeking greater authority for and 
control over al1 facets ofjustice seMce delivery. This has resulted in the 
creation of a myriad of community-based justice initiatives which hold 
considerable potentid to more effectively address the needs of victims, 
offenders, and communities (Griffiths and Corrado 1999: 256). 

Yukon comunity justice initiatives have generally not been recipients of minor cases 

that are othenvise only suitable for diversion from the courts"? Rather, through the use of 

sentencing and peacemaking circles, they have strived for an equal partnership with the 

Temtorial and Federal Departments of Justice. This relationship enables local justice 

cornmittees to decide whether a case cm be dealt with at the community level (Bazemore 

and Umbreit 1997b; Bazemore and Griffiths 1997). 

Circle Sentencing appears most advanced in an irnplicit continuum of the 
importance given to the decision-making role of communities.. . .[it] 
provides the most cornpiete example of power sharhg [with the system] in 
its placement of neighbourhood residents in the gatekeeper role.. .the 
cornmunity is clearly the "driver" in determining which offenders will be 
admitted to the circle and what should be done in the collective effort to 
heal the comrnuniity.. ..the most promising lesson of Circle Sentencing has 
been that when given decision-making power, residents often choose to 
include the most, rather than the least, serious offenders in restorative 
comunity processes (Bazemore and Umbreit 1998 : 19). 

Documenting the Progress and Success of True Alternatives Through Evaluation 

It is timely and absolutely imperative that the experiences of established 

restorative justice initiatives (which operate as true alternatives to the system), continue 

to be recognized and shared, to encourage a paradigm shifi in philosophy amongst youth 

16 Prospect Cornmunity Justice Committee member (1998). 



justice professionals and youth justice practice in canada1'. To ensure the continued 

development and longevity of these initiatives, and to encourage and preserve their 

systemic legitimacy as alternatives to the curent system, it is important that restorative 

models of justice are given the opportunity to prove themselves successfid in 

accomplishing their objectives. 

In response to the need for evaluations of existing restorative-based comrnunity 

justice initiatives (Griffiths and Corrado 1999; LaPrairie 1998; Roberts and LaPrairie 

1996), the research conducted for this thesis initially set out to assess how well a 

restorative justice initiative addresses issues associated with youth crime. However, what 

becarne obvious after a penod of time in the field, was that regardless of how well- 

intentioned a cornmunity justice initiative may be, there are certain impediments to its 

potential to successfully address underlying issues associated with youth crime. 

These impediments manifest themselves in individual, community, and system 

level challenges that c m  pose obstacles to specific efforts at cornrnunity justice. If left 

unidentified andor unaddressed, evaluations will not accurately measure the success of 

restorative justice as a model, or even of how well a certain initiative practices or 

accornplishes restorative justice. While not obvious to the uncritical observer, premature 

evaluations will actually implicitly identiQ the issues, and the foundational problems 

inherent in a particular initiative, that prevent community-based initiatives fiom 

" This is not to sajf that the Yukon is the only territory or province that has succeeded in developing true progrmat ic  
alternatives to the system. Other initiatives do exist, in First Nations communities and urban centres. Exarnples 
include Hollow Water (MB) (see Ross 1996). "Heaiing Rock" (BC) (see Warhaft 1998), Sandy Lake (ON) (see 
Cayley 1999; Green l998), and the Aboriginal Legal Services of Toronto (see Rudin, in Cayley 2000). Other 
Canadian examples can be found in the publication, Satis-ing Jusrice (1996), by the Church Council on Justice and 
Corrections. 



accomplishing their objectives. If interpreted ris valid rneasurernents of the effectiveness 

of restorative models of justice, the result could be devastating to the entire restorative 

justice movement, and doom communities to continued reliance on and subordination to 

an ineffective and oppressive system. 

Thesis Overview 

This thesis begins in Chapter Two, and continues in Chapter =ee, by describing, 

reviewing the theoretical underpinnings of, and cntically assessing the effectiveness 

literature on, three restorative/transformative models of justice: Victim-Offender 

Reconciliation, Family Group Conferencing, and Community Court Peacemaking 

~ i r c l e s ' ~ .  There exists a paucity of research on peacemaking circles, which contributes to 

a lack of understanding and skepticism about circles, on the part of legislators, scholars, 

and the public. The research that does exist is ideologically polarized between advocates 

and practical instigators who have a vested interest in the success and proliferation of 

circles, and critics, who are also commonly supporters of the existing system, who accuse 

circles of failing to "measure up" to the different objectives of the retributive crirninal 

justice system. Although supporters of circles clearly ~utline and explain the restorative 

objectives of circles, for various reasonslg, there is vimially no published empirical 

'' AISO referred to as circIe sentencing. 
19 These reasons include (but are not limited to) the fact that, as a completely different philosophical alternative to the 

system, restorative justice is also very fiagile. Any amount of criticism can destine it to extinction. Also, many 
practitioners, those mon equipped to conduct evaluations. have neither the resources in time or skitls to conduct 
comprehensive evaluations, especialiy for purposes other than their own need for program improvement. There is 
debate as to whether those closest to and most knowledgeable of the initiative and the community (the practitioners), 
or those most detached, who know and understand very little about the program and community dynarnics 
(presumably "neutrai" outsiders) are the ideal evaluators Focus Consultants 1998). 



research that considers whether circles meet their objectives. The discussion in Chapter 

Three also identifies the impetus for peacemaking circles in the Yukon, through the 

social, political, and legal contexts in which it developed, and describes the traditional 

and cultural foundations upon which a 'cjustice as healing" approach is based. 

Chapter Four discusses the method empIoyed to conduct the research, and the 

stages of its development. The ethics and specific sensitivities of the researcher's 

expenence in conducting field research in a community and culture entirely different 

fiom her own is the centrai theme of the Chapter. The general design and implementation 

of the research and method will shed insight on some of the limitations of the findings, 

and provide rationale for the chosen foci. 

Many First Nations peoples believe that one must "think of the seven generations 

gone by, and the seven generations to corne" in order to cor&ont the pst, understand the 

present, and plan for the future. It is hoped that the focus on youth in the present (as 

leaders for the future), and the sociai, cultural, and historical contexts of the past will 

facilitate accomplishment of this objective. A description of the specific community in 

which the research was conducted is provided in Chapter Five (while maintaining 

anonymity), to facilitate a necessary understanding of the cornrnunity context and 

dynarnics in which the particular circle initiative under study developed and continues to 

operate. In Chapter Five, and continuing in Chapter Six, the peacemaking circle initiative 

in the research community is discussed with reference to the individual, community, and 

system level chailenges voiced by research participants. These challenges affect the 

potential impact that this community-based justice initiative has on youth criminal 



behaviour, the extent to which peacemaking circles accomplish other stated objectives, 

and the initiative's survival. 

On the individual level, several factors such as a lack of connection to the 

community, fî-ustration over social conditions, feelings of marginalization, and negative 

relations with and a lack of support fiom many aduits in the community affect young 

people's desire to make a difference in developing their communities. Young offenders 

rnay not understand, or be ready to engage in realizing the varied process and outcorne 

objectives of peacemaking circles. 

On the community level, feelings of inclusion, community consultations, and 

public information rnay initially encourage community member support. However, 

unaddressed social issues, power imbalances, fears of change, apathy or indifference rnay 

prevent or erode cornmunity support, increase conceptual resistance, or perpetuate a 

reluctance to become actively involved. A lack of widespread community involvement, 

interest, or confidence in community-based justice rnay result in an unsupported 

initiative, which rnay perpetuate its marginalization, prevent its normative use, or reduce 

its potential for success. Negative perceptions rnay go unchailenged, due to a lack of 

involvement, which rnay fuel inaccurate assumptions about the effectiveness of 

peacemaking processes, or their leniency. 

If the crimind justice system is reluctant to relinquish control, and attempts to co- 

opt, but provides little financial support for peacemaking circles, community-based 

processes rnay not obtain the legitimacy or resources required to survive. 



Reliant on al1 of the above factors, the success of a community court peacemaking 

circle initiative will not only affect a youth's continued involvement in criminal activity, 

but also directly impact on the health and hctionality of future generations and of the 

community as a whole. A successful cornmunity-based peacemaking circle initiative will 

enable the community to fürther develop and engage in more appropriate and need- 

specific responses to crime, conflict, and approaches to social problems, and perhaps for 

the first time since colonialism, expenence true justice and heding. Ultimately, 

accompIished comrnunity building will result in furthering objectives that are critical to 

Aboriginal self-government (Stevens 2 994): healthy communities; the revitalization of 

culture; self-determination, increased comrnunity capacity and s e l f - ~ ~ c i e n c y ;  and the 

reassertion of power and authority at the comrnunity level (Griffiths and Corrado 1999). 

Findings fiom this research can be used at different operational and theoretical 

levels. Participant opinions are woven together to provide the Community Justice 

Cornmittee with some documentation of the challenges, as voiced by a portion of 

community members, to be used for whatever purpose the community sees fit. Future 

research directions are also identified, to address the general lack of information, 

misunderstanding, and skepticism about circles and their potential to successfûlly address 

crime and victimization, and build healthy communities. Anecdotal, qualitative, 

statistical, and theoretical research on peacemaking circles and their long term potentiai 

are important in encouraging Canadian youth justice legislators and policymakers to 



recognize the value of implementing restorative philosophies of justice into practice20. 

Mthough legistation cannot be the sole instigator of change in how issues associated with 

youth crime are addressed, it is necessary that guiding philosophical changes in 

iegislation work in tandem with the direction in which communities are taking 

responsibility for justice issues, toward addressing youth crime at the root causes, on a 

community level. The Western system has much to learn fiom First Nations communities 

that successfully address the most serious and chronic youth offending in community- 

based circle processes. It is hoped that documented successes in the future will encourage 

widespread support against the marginalization and CO-optation of restorative and 

transformative models of justice. 

'O This would also chalIenge the presurned limited success and proliferation of restorative justice in Canada which 
Umbreit (1996a) predicted. While other countries have made legislative changes to accommodate increased use of 
restora!ive justice initiatives (eg. the United States and Germany), "in other countries, such as England and Canada, 
the number of programs have remained fairly constant for nearly a decade. At this poinc it does not seem likely that 
the pnctice of [restorative justice] will significantly expand in these countries" (Umbreit 1995a: 2 1). 



CHAPTER Two: 
TWO MANIFESTATIONS OF RESTORATIVE JUSTICE IN ~ O R Y  AND 

PRACTICE: VICTIM-OFFENDER RECONCILIATION AND FAMILY GROUP 
CONFERENCING 

T b s  vision of justice isn't just about saving rnoney or averting prison 

construction -- and it's certady not about beiqg soft on crime. It's about 
making things right instead of Iamenting what's wrong, cultivating 
strength rather than perpetuating failure (St. Paul/Minnesota Star Tribune, 
Sunday July 1 1, 1993 : 2 1 A) 

The Historical Context and Philosophy of Restorative Justice 

The Maon peoples of New Zealand (HassaiI 1996) and North Arnerican First 

Nations peoples (Morse 1983; Griff~ths and Hamilton 1996; Zion 1 998; Huber I 993 ; 

Ross 1993; Ross 1996) practised traditional methods of conflict resolution that have 

recently been revived and revised by some First Nations comrnunities and Western justice 

reformers. It is unfortunate that centuries passed Sefore western European settlers of 

what became the British colonies began to realize the potentiai of restorative methods. 

As European settlers of the Americas invaded the lands occupied by First Nations peoples 

and their cuitures, they imposed western ideais of "justice" through punishrnent. Just as 

they believed they had discovered land, they believed their notions of "justice" were more 

"civilized" than the methods of conflict resolution practised by the "savage" indigenous 

peoples, and chose the position of "total rejection" of First Nations systems of social 

control and responses to wrongdoing (Morse 1983). Instead of imposing western 

"justice", colonialists may have benefited fiom observing and incorporating indigenous 

methods, realized that the original inhabitants were more in touch with humanitarisui 
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methods of justice, and may have prevented the crisis in justice that now confronts 

western societies. "Rather than ask about First Nations cultures and world views], it 

appears that the settler nations were content to assume that anything different was 

inferior, and to treat Aboriginal culture as exactly that" (Ross 1996: 59). 

Restorative justice elements of consensus decision making, reconciliation (rather 

than punishment), a focus on examinkg the underlying reasons for the conflict, and the 

restoration of harmony were al1 apparent features of dispute resolution practised by the 

Maori people pnor to western cotonization: 

Tikanga O nga hara, for example, translates broadly into the law of 
wrongdoing in which there were clear concepts of right and wrong. The 
law, however, was based on notions that responsibility was collective 
rather than individual and that redress was due not just to any victim but 
also to the victim's family. Understanding why an individual had 
offended was also linked to this notion of collective responsibility. The 
reasons were felt to lie not in the individual but in a lack of balance in the 
offender's social and family environment. The causes of this imbalance, 
therefore, had to be addressed in a collective way and, in particular, the 
imbalance between the offender and the victim's farnily had to be restored 
through mediation (Maxwell and Morris 1993: 3). 

The restitutive aspect of restorative justice is based on an ancient form of conflict 

resolution, which was practised as early as humans began forming societies (Van Ness 

1990). Restitution was one of the most common forms of resolving conflict in 

acephelous societies, because of its ability to allow disputing clans to resume harmonious 

relations expeditiously (Weitekarnp 1999). Both the victim's and the offender's clans 

were involved in the restitution negotiations, and were therefore in controI of both the 



agreements and the outcomel. This method demonstrated the value of problem solving, 

the belief that deviant behaviour was a community (and not an individual) problem, and 

the interest of promoting peaceful community relations. 

In the western European world, restitution-centred justice changed to state-centred 

justice in the Middle Ages (the late 5th century to the 12th century), when William the 

Conqueror began to use the legal process to increase his political power. Although the 

restitutive system was not voluntarily abandoned by the people, it was nonetheless 

deliberately CO-opted by the Crown and then discarded (Weitekamp 1 99912. Crimes 

against the person (e.g., arson, robbery, murder, false coinage, violence) became 

"offences against the King's peace", and the King was subsequently paid restitution (Van 

Ness 1990: 8; Weitekamp 1999). The actual victim was removed fiom any meaningful 

involvement, and was denied compensation for any loss. The King became the 

paramount victim, and a new mode1 of justice emerged, with the offender and the state as 

central parties (op cit). The principles of c'justice" becarne what they are today: to prevent 

future crime through deterrence, incapacitation, and punishment. 

The decline in the victirn's role indicates a major shift in the nature of social 

control (Weitekamp 1999). As the state becomes the settler of disputes, this role is taken 

away fiom the comrnunities, which renders restorative justice practically impossible. The 

potential for trouble or conflict increases (Michalowski 1985, in op cit). 

- ~~~~~ 

' The restitutive process in acephelous societies served six functions: to prevent fùrther, more serious conflicts; to 
rehabilitate the offender back into sociey quickly and to avoid negative stigma; to address the victim's needs; to 
reafirm societal vaiues; to socialize cornrnunity members about n o m s  and values; and to regulate offending 
behaviour and serve as a general deterrent (Nader and Combs-Schilling 1977, in Weitekamp 1999). 

It has also been argued that applicd restitutive justice was abused by those in power, and misused by the rich as a 
cheap way out of trouble. which led to social chaos and public outcry (Weitekamp 1999). 



"Responsibilities become uicreasingly individualized rather than collective, thus making 

more abstract the obligation to conform to social d e s "  (Weitekamp 1999: 12). 

Although credited as a pioneer of the classical school, Beccaria was a 

humanitarian who was opposed to capital punishment and the arbitrary application of the 

law (Weitekarnp 1999). This laid the theoretical groundwork for advocates of restorative 

justice, which was continued by Jeremy Bentham, who supported the compensatory needs 

of victims (op cit). Despite the fact that his philosophy was d l  rooted in retributive 

justice, Bentham was one of the first advocates of a "state compensation plan", and 

considered victim satisfaction to be almost as necessary as punishment (op cit). Tallack 

(1900) viewed reparation as the chief element of punishment, and described it to be 

"wiser in principle, more reformatory in its influence, more deterrent in its tendency and 

more economic to the economy" (cited in Weitekarnp 1999: 19) than state-imposed 

punishment, whose primary goal was to inflict suffering on the offender. 

More recently, it has been recognized by pend abolitionists (Miller 199 1 ; Morris 

1999, informal justice movements (Christie 1977; Auerbach 1983), restitution 

movements (Weitekarnp 1999; Abel and Marsh 1984), the victims' movement, 

reconciliation / conferencing movements (Galaway and Hudson 1990, 1996), social 

justice/Christian movements (Zehr 1 WO), feminists (Harris l987), and more recently in 

some mainstream circles, that there are, or must be more effective ways to deal with 

crime, and address its underlying causes and resulting harms, beyond institutions and 

custodial dispositions (Van Ness and Strong 1997; Cayley 1998). Each movement 

advocated for a combination of some or al1 of the folIowing principles: the reduction or 



abolition of retributive sanctions; active participation and security of the needs and rights 

of the victim; offender accountability; healing; harmony; personal responsibility; human 

worth; and restitution (Van Ness and Strong 1997). 

Informal justice, abolitionism, reintegrative shaming, psychological theories of 

affect, feminist theories of justice, peacemaking criminology, philosophical theories, and 

religious and spiritual theones have paralleled the social movements advocating 

restorative justice @aly and Immarigeon 1998). 

What is Restorative Justice? 

Both the punishment and treatrnent modeIs focus on the actions of 
offenders, deny victim participation in the justice process, and require 
merely passive participation by the offender. Restorative justice, on the 
other hand, focuses on the harmfd effects of offenders' actions, and 
actively involves victims and offenders in the process of reparation and 
rehabilitation (EgIash 1977, cited in Van Ness 1997: 10). 

In the traditional public safety model inherent in the retributive system, the focus 

is on the offender; in a restorative justice model, the focus expands to the victim and the 

cornmunity (Guarino-Ghezzi and Klein 1997). Three broad elements are fundamental to 

any restorative justice definition and practice (Galaway and Hudson 1996). First, crime is 

viewed as a conflict between individuais; second, the aim of the criminal justice process 

should be to create peace in communities by reconciling the parties and repainng the 

injuries caused by the dispute; and third, active participation by victims, offenders, and 

their communities will bring about resolutions to the conflict (op cit). 



Restorative Justice Principles 

The recent conceptualization and philosophy of restorative justice was given birth 

by critics of the current system, as well as out of political, philosophical, and theological 

concerns (Van Ness and Strong 1997). But "while there is diversity in their underlying 

premises as well as in their conclusions, they also show a surprising agreement of certain 

findamental premises" (op cit: 2)3. 

Dissatisfied with the current retributive model's explanations of crime as 

lawbreaking and justice as allocating blarne and punishment, and critical of the system's 

failure to meet the needs of victims and offenden, Howard Zehr (1 990) developed a 

framework for the restorative model of justice. According to Howard Zehr, 

Crime is a violation of people and relationships. It creates obligations to 
make things right. Justice involves the victim, the offender, and the 
comrnunity in a search for solutions which promote repair, reconciliation, 
and reassurance (1 990: 18 1). 

Zehr (1998) argues that while this definition succinctly descnbes restorative justice as a 

"coilaborative process to resolve h m s "  (54) (as the restorative model is a response to 

harm rather than law-breaking), he believes it is important to engage in a more detailed 

analysis of the main features of a restorative approach, in order to differentiate between 

those prograrns which are necessarily restorative, and those which are not. 

Crime is a violation of people and interpersonal refutionships 

Restorative justice is partialIy a process of restoring the situation between the 

See also McCold (1996); McCold (1997); Sharpe (1998); Classen (1995); Zehr and Mika (1998); for similar 
explanations of restorative justice principles. 
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victim and the offender, through two key principles of reparation and victidoffender 

mediation (Cragg 1992; Wright 1991; Wright 1996; Netzig and Trenczek 1996). Because 

victims (those directly and ïndirectiy afTected by the crime) and comrnunity members 

have been harmed, they (individually, and their relationships) are in need of restoration, 

which involves a "continuum of responses" to address their ranging needs (Zehr 1990; 

Van Ness and Strong 1997). This involves recognizing the wrong the victirn has 

experienced and identifying the roles of the offender and the cornmunity in helping to 

address these concems, provide answers to issues that haunt the victims, and support the 

victim through the natural grief process (Morris 1995). Whether community members 

form part of a "geographic" community or community of "interest", their sense of safety 

and confidence and comrnon values may have been challenged and even eroded (Van 

Ness and Strong 1997). The state is no longer a pnrnary victim, and its role is reduced 

from one reflecting its current monopoly over crimind justice to simply preserving order 

by facilitating an environment with the community that fosters conflict resolution, 

restitution to victims, and faimess to offenders wan Ness 1996). The participatiofi of 

willing vicths, offenders, and comrnunities in restaration, healing, responsibility and 

prevention is key (Zehr and Mika 1998). 

Violations create obligations and liabiiities 

Daniel Van Ness (1997) similarly comments on the notion that crime is more than 

lawbreaking; it causes injury to victims, communities, and offenders. Justice, as a 

response, requires that victims, offenders, and comrnunities have obligations to actively 

participate in the healing and reparation process. Victims are given the opportunity to 
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voice their interests and heip defme obligations, which in tum helps them regain a sense 

of control (op. cit.), and offenders are encouraged to assume responsibility by 

understmding the harm they have caused and to address the needs of their victims, 

themselves, and the community (Zehr 1998; Van Ness 1990). The offender also has a 

right and responsibility to recognize and address hisher own life experiences that might 

have contributed to (or resulted fiom) the crime, without using these circumstances as 

justification for the offence (Moms 1995; Van Ness and Strong 1997). These obligations 

have no coercive, painfki or vengefùl intentions which result in added injury (in being 

incarcerated and m e r  alienated fiom their families and society) (Van Ness and Strong 

1997), because "pain is often irrelevant or even counterproductive to real accountability" 

(Zehr 1997: 68). It is only when victim and offender needs are addressed that a path 

toward transfomative justice can be developed (Morris 1995; Zehr 1998). The 

community has an obligation to support victims and offenders and help them mest their 

healing and (re)integration needs, and to take responsibility in creating social conditions 

conducive to resolving conflict @y addressing underlying social, economic and moral 

factors that contribute to conflict) and establishing/maintaining community peace. 

Restorative justice seeks to heal and repair harm 

According to Van Ness (I  997), the values of restorative justice include encounter, 

repuration, reintegration, and participation. Encountcr refers to the face-to-face meeting 

between the victinl, the offender, and their communities, '70 develop an understanding of 

the crime, of the other parties involved, and of the steps needed to make h g s  nght" (op 

cit: 3). Repuration involves making amends, in a variety of ways, which are agreed upon 
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by the parties in an encounter. Reintegr~lion refers to the re-entry of a victim and /or 

offender into the community as a whole, contributing, productive person. This goal can 

be attained as a result of the encounter, and through referral to cornmunity resources. 

Participation by both parties and their support groups will encourage understanding of 

what ted to the crime, and hence what steps toward heding are required. The process can 

be f i e r  surnmarized in the following way: 

Restorative justice emphasizes the need for active kvolvement of victims, 
the comunity, and offenders in a process focused on denunciation of the 
offence, offender acceptance of responsibility (accountability), and 
reparation, folIowed by resolution of conflict resulting fiom the criminal 
act and offender reintegration (Bazernore and Umbreit 1995). 

The safety and needs of victims are an immediate priority, and offenders' needs for 

change are valued. Offenders are treated respectfully and removd fiom the community is 

used only as a last resort, and never for the purposes of coercive or punitive ends. 

"Punishment that does not help repair the injuries caused by crime simply creates new 

injuries; now both the victim and the offender are injure* (Van Ness 1997: 3). Active 

community involvement and the use of community resources strengthen the community 

in its abilities to address its own issues, and reinforce comrnunity values of respect and 

compassion (Van Ness 1997; Zehr 1998). 

Applications of Restorative Justice in the Youth Justice Coatext: 
Effectiveness Research 

Considering the above-stated principles and objectives of restorative justice, an 

examination of the research which considers whether these initiatives have the potential 

to meet these objectives is necessary. However, "there is a paucity of research and 



evaiuation fiom which to draw conclusions about the impact of such programs" (Zehr and 

Mika 1998: 49). Not only has limited research reported on the extent to which objectives 

are met in restorative sanctions (Galaway and Hudson 1996), but "[vlery little research 

has been devoted to ways of integrating the marginalized and dispossessed people who 

fil1 o u  prisons and finding them a place in our communities" (Morris 1995: 95). In surn, 

very little artention has been paid to offender healing and reintegraion (Schiff 1999). 

While the intentions of many restorative justice advocates are to focus on the 

needs of the victim (which are ignored in the current system), this shift in focus should 

not deny offenders attention to their needs. Politically, restorative approaches to youth 

justice need to be proven effective in terms of addressing public safety and rehabilitation 

needs. Failure to explicitiy address the healing of the offender "as part of a holistic 

restorative fiamework leaves a void that is likely to be filled by either a warmed-over 

medical model, or new get-tough approaches [to youth crime] such as boot camps that 

attempt to merge rehabilitation with shock and punishrnent" (Bazemore 1996: 52). The 

almost inevitable consequence of these proven ineffective approaches dooms the offender 

to failure, and leaves the underlying issues that previously led to offending behaviour 

unaddressed. Consequently, victim and community needs continue to be ignored as well. 

Of the literature that does address the benefits of restorative methods for the 

offender, the majority focuses on theoreticai objectives, as opposed to practical outcornes 

(see Van Ness and Strong 1997; Zehr 1990). For exarnple: 

For those who have harmed another, the restorative process can be equally 
engaging. It encourages them to reflect upon and accept responsibility for 
their harmfùl behaviour, to offer a genuine apology to those they have 
harmed and thereby begin making reparation for what they have done. It is 



hoped that through this process they can put the offence behind them, 
regain or perhaps develop for the first time a degree of self-esteem, and in 
the process become reintegrated into their family, workplace, school, or 
community which they might share with the person they have hurt 
(Sullivan, Tifft and Cordella 1998: 9). 

The following section will bnefly describe two main models of restorative justice 

and review the literature that has attempted to address their potentiai (or realized) impact 

on young people who engage in offending behaviour. Each model falls under the rubric 

of restorative justice, is generalIy concerned with h e  denunciation of criminal behaviour, 

strives for restorative outcomes, and shares some degree of cornmitment to challenge the 

existing boundaries of criminal justice (Bazemore and Grifiths 1997). However, each 

model is based, to varying degrees, on different yet complementary theoretical 

underpinnings, which affect not only the objectives, but also the outcomes of each type of 

initiative (op cit14. Victirn-offender reconciliation prograrns (VORPs) are primarily 

concerned witli involving, restoring, protecting, and meeting the healing needs of victims; 

and family group conferencing (FGC) objectives include diverting the youth out of the 

system, reintegratively shaming the offender, strengthening the family of the youth, and 

dealing with the effects of the irnmediate crime. 

These two theoretical foci c m  be sumrnarized under the terrns restorative justice 

(see Van Ness and Strong 1997) and reinregrative shaming (see Braithwaite 1989). Each 

theory will be briefly discussed according to the relevant restorative justice model and in 

conjunction with the available effectiveness literature. 

' Each perspective aiso appears to have influenced the way in which each model defines the community, victim and 
offender rotes, the extenr of community involvcmenf offender eligibility requirements, the conference or circle 
process, and the sanctions imposed (see Bazemore and Griftiths 1997). 



VORP and Restorative Justice Theory 

Victim-offender reconciliation (and victim-offender mediation) has been 

described as "the oldest and most well developed restorative justice intervention" 

(Umbreit 1997b: 9). The ongin of VORPs in North Arnenca has been traced and 

researched by Mark Umbreit (1994) and Russ Immarigeon (1996) (Galaway and Hudson 

1996). The first VOW was established by the -Mennonite Centrd Cornmittee in 

Kitchener, Ontario in 1974, and over 300 initiatives currently operate in North America 

(Church Council on Justice and Corrections 1996; Sullivan et al. 1998; Umbreit 1997b). 

Although contact between victims and offenders previously occurred in other programs 

(e-g., mediation at the pretrial diversion level), the VOFW process "represented a 

significant extension of these efforts by applying stmctured mediation techniques in a 

systematic fashion with convicted offenders and their victims, usually involving the 

offences of burglary and theft" (Umbreit and Coates 1993 : 16). The initia1 VORP 

emphasized a need to address the emotional and informational needs of both parties; 

restitutior, was only an incidental (but important) outcome (Umbreit and Coates 1993). 

While the format of VORPs generally consist of a victim, offender, and mediator, the 

points of referral and the stages at wl~ich VORPs operate vary (Umbreit 1997b). Some 

offer an alternative to court and incarceration (for less serious, or property offences), and 

others take place at the post-charge stage in a custodial environment (for more serious or 

violent crimes) (Flaten 1996; lmmarigeon 1996). The offence type most commonly dealt 

with through VORP in the U.S. is property crime (particularly vandalism and burglary), 

and in Canada, the offence most often cited in reports is shoplifting (Coates 1990). 



Advocates of restorative justice theory propose that a restorative model's purpose 

is to respond to crime at the micro level, by addressing h m  that resdts when a specific 

offence is comrnitted, and at the rnacro ievel, in its attempt to build safer communities 

through CO-operative relationships between govemment (responsible for order) and 

communities (responsible for peace) toward the objective of crime prevention (Van Ness 

and Strong 1997). The process of repairing the harm caused by crime is accomplished in 

empowenng participants, promoting dialogue and encouraging mutual problem-solving 

(Van Ness 1990). The outcorne of restorative justice seeks to address the needs and 

balance the rights and responsibilities of victirns, offenders, communities and the 

government to reduce and resolve codict ,  and restore harmony (Bazemore and Umbreit 

1995; Van Ness and Strong 1997). 

Because the primary objective of VORP initiatives is to increase the participation 

and satisfaction of the victim with the justice process, VORP evaluative literature, 

although very limited in quantity, is also limited in scope. It is highly victim-centred 

(Schiff 1999; see Umbreit 1996; Netzig and Trenczek 1996; Inimarigeon 1999; Nugent 

and Paddock 1995). However, part of the aim of alternatives to the justice system's 

curent method of processing youth crime cases rnust be to help prevent crime in the 

future; this objective c m  only be realized by assessing whether the methods effectively 

address the conditions that contributed to the offending behaviour. This cannot be done 

without considering the impact of the restorative method on the young offender. 

The level of satisfaction of restorative processes for the offender is highly reliant 

on whether he or she is encouraged to take responsibility for the act, given the 



opportunity to participate and repair harms caused to facilitate re-integration into the 

community, supported in the endeavour to idenhm and address underlying issues that 

contribute to the offending behaviour, and granted assistance and guidance in meeting 

these needs (Zehr 1990). The First Nations Youth Diversion Program: Initiating 

Restorarive Justice for Urban Yourh project outlines possible observable indicators, 

which include: a decreased level of involvement with the youth justice system; increased 

level of family, extended family and/or commuriity involvement in the life of a youth who 

washs in conflict with the law; and an increased level of involvement in community 

programming to promote heaiing and wellness in mind, body, spirit, and emotions 

(Federation of Saskatchewan Indian Nations 1996). 

Zehr (1 997) asserts that "neutdization strategies" (the stereotypes and 

rationalizations that offenders use to distance themselves fiom the people they h m )  are 

never challenged in traditional crime control modeIs of justice in the court process. 

Neutralization theory is combatted in restorative justice. The feeling that offenders are 

victims of their environments and of the system (and society) is perpetuated by the prison 

experience, which victimizes them M e r .  If offenders are taught to take responsibility 

for themselves, their actions, and their underlying issues, their perceptions of 

victimization are confkonted and addressed. 

Although the vast majority of offenders served through VORP are youth (Coates 

1990), much of the research that has attempted to assess the potential of VORP/restitutive 

programs with offenders has been conducted with adults (Netzig and Trenczek 1996; see 

Umbreit and Coates 1993). Many of those studies, and the few wkch have involved 



youth, are methodologically problematics. Most research has found decreased recidivism 

rates following VOM participation when compared with similar offenders going through 

the traditional youth justice system process (Schneider 1986; Umbreit and Coates 1992, 

in Schiff 1999; Rowiey 1990; Pate 1990). Nugent and Paddock (1 995) concluded that, in 

addition to the fact that recidivism rates were lower among youth who participated in 

VORP. those youth who did re-~ffend cornmitteci less serious offences than those youth 

in a comparable control group. Wynne (1996) reports low recidivism rates fiom two 

follow-up studies of offenders who participated in mediation, and 07Haley (1992) noted 

recidivism rates of 25 percent or less in programs in Canada, the United States, and the 

United Kingdom. 

However, in one study, a group of youth who were referred to mediation in 

Washington, but chose not to participate, had a lower recidivism rate than those youth 

randorni) assigned to regular probation wmbreit and Coates 1993, emphasis added). 

This finding could indicate that giving youth a choice in how they are processed by the 

courts had a positive effect on their fùture offending behaviour (op cit), or it could 

indicate a (however unintentional) selection bias (e-g., youth referred to mediation were at 

extremely low risk to re-offend to begin with). Not only do the lack of compaxison 

groups andor the Iikelihood of selection bias in these studies force the observer to 

interpret these results with extreme caution (Galaway and Hudson 1996), but the fact that 

In other words, they incapable o f  3telling the whole story" through the application o f  solely quantitative methods: 
plagued by a biased, small, or unrepresentative sample size; or based on traditional crime control measures o f  
SUCCCSS. 



recidivism rates constitute the principal measure of "success" must also be critically 

interpreted (Galaway 1988, in Netzig and Trenczek 1996 j. 

Recidivism rates alone are not accurate indicators of the success of a particular 

response to crime. Otlier factors af3ecting law abiding Sehaviour (such as personal 

biography, maturity, social opportunities, and the general social and cultural cohesion of 

society) have much greater impact on an individual's decision to commit future crime 

(Galaway 1988 in Netzig and Trenczek 1996). Although the main objectives of many 

VORP programs are to hold young people accountable for their actions and to directly 

address the needs of victims, the 'yardstick" (Zehr 1990)~ most commonly applied by 

extemal sources to measure the success of restorative justice initiatives is the recidivism 

rate of participating youth (Pate and Peachey 1988). 

For example, a recent study by the Department of Justice (Latimer and 

Kleinknecht 2000) compiles curent evaluative research on VORPs, FGCs, and other 

types of restorative-based initiatives. The study compares recidivism rates, victim and 

offender satisfaction rates, restitution agreements and completion rates, and financial 

costs to the criminal justice system, which only measure the most basic objectives of 

restorative justice. They consider the first three to be the "three central indicators of 

success" (op cit: 20), which are ''crucial to ongoing support for restorative interventions" 

(op cit 20). While the authors recognize that "there are a multitude of moderating 

variables" (op cit: 18) that affect the effectiveness of processes and outcornes, the fact 

that the compilation 



compares very di fferent programs (which strive for different objectives) is conceptually 

problematic. .4lthough a small portion of programs reporîed improved or repaired 

relationships, or stronger perceptions of cornmunity safety, an important fïnding of the 

research included the fact that community benefits were largely ignored in most 

evaiuative research efforts (Latimer and Kieinknecht 2000). 

Wright (1 992) advocates the value of evaluations on restorative processes, and 

argues that restorative justice should meet the aims of the criminal justice system, while 

avoiding the harmful side-effects of punishment. However, initiatives have been 

criticized for their "failure to promote alternative criteria of effectiveness more in line 

with their practice of alternative values" (Zehr and Mika 1998: 50). Subjecting an 

initiative to measures of success based soleIy on the objectives of the criminal justice 

system is too lirniting of an assessrnent to realize the broader potential and multifaceted 

objectives of more holistic restorative methods (Griffiths and Corrado 1999; Netzig and 

Trenczek 1996). Empirical data on such quantifiable measures as recidivism rates, 

restitution paymentkompletion, nurnbers of case referrals resulting in mediation, 

percentage of cases in which a restitution plan was negotiated, personal/community 

service hours and victim satisfaction (Umbreit 1992; 1 996b) 

are only the related, secondary indicators of real success. ui restorative 
justice terms, real gains occur when an offender realizes the impact of fis 
or her behaviour on other people; when relationships are healed or new 
bonds are formed; or when something robbed of the community is restored 
(Gerard 1996: 4). 

See Zehr (1990) for a starting point of relevant questions that serve to evaluate the objectives of meeting victim, 
offender, and community needs in restarative processes. 



Gerard (1996) notes that the benefits of restorative justice are largely intangible, 

and much broader than the benefits of the criminal justice system. There are many more 

(seemingly intangible) measurable objectives of restorative initiatives that have not to 

date been used to demonstrate the potential of restorative approaches. While objectives 

such as pro-social behaviour, positive life changes, cornmunity revitalization, crime 

prevention, reconciliation, community development, peace of mind, increasing social 

bondskompetence, offender accountability and reintegration to the comrnunity (Hudson 

and Galaway 1996; Gerard 1996) may not be quantifiable, they are important potential 

benefits of restorative initiatives that can only be demonstrated through more in-depth, 

qualitative research. 

Research has been criticized in terms of its lack of inter-program evaiuative 

consistency (Schiff 1999), or comparative data across programs (Pate and Peachey 1988). 

However, as program goals Vary, so must their indicators of success. Program goals in 

some VORPs include offender rehabilitation, diversion of cases fiom the courts, 

prevention of fùrther c'trouble", and economy of resources (Marshall and Meny 1990). 

Another study (Hughes and Schnzider 1990) discovered that the primary objectives of 

rnost Arnerican programs inciuded offender accountability, followed by restitution to 

victims, victim reparation, reconciliation between victim and offender, offender 

rehabilitation, and the avoidance of a custodial term (in Umbreit and Coates 1993)~.  

The avoidance of a custodial term rately happens (at lest  in mainstrearn, non-First Nations or VORPNOM 
initiatives). Umbreit (1999) argues against the popuIarization, or "McDona~dization" of restorative justice. See 
SatisfLirig Justice (1 996). by the Church Council on Justice and Corrections. However, the Restorative Resolutions 
Project in Winnipeg, MA is an exemplary model of how restorative justice c m  be used as an aliemative to 
incarceration (see Richardson, Galaway and Joubert (1996)). 



Some researchers consider "[r]ates of mutual agreement and cornpliance with 

restitution obligations, the participants' satisfaction with the procedure and its results, and 

the change in attitudes toward the other party" as strong indicators of success in 

restorative processes (Netzig and Trenczek 1996: 253). Others have witnessed 

communication as an important factor in enabling offenders to express remorse and guilt, 

to make arne~ds. and to gain knowledge of victims' forgiveness, which influences 

offenders' cognitive representation of the confiict, their self-image, and the possibility of 

futwe offending (Estrada-Hoilenbeck 1996). 

Schiff (1 999) has vvritten probably the most comprehensive compilation of 

research conducted on the impact of restorative interventions on young offenders to date. 

However, she cautions that it is dificult to identiQ whether the impacts on offenders 

result from the process of mediation, rather than the sanction imposed (such as restitution 

or community service (op cit)'. Research on the impact of restorative processes on young 

offenders states that youth were anxious to confiont their victims, and some youth had 

mixed reasons for participating in VORPs (Schiff 1999). Initially, they participated to 

avoid incarceration or prosecution, to help them to get a job, to provide them with an 

opportunity to express remorse, to offer an apology, to repair a relationship, and/or to 

achieve understanding with the victim (see Coates and Gehm 1 989; Warner 1 992). 

Regardless of their reasons for participating, ultimately, youth felt that negotiating 

and paying restitution, discussing the event with the victim, apologizing, discovering that 

their victim was willing to listen to them (Coates 1990), and seeing and understanding the 



consequences of their actions (Marshall and Meny 1990; Umbreit and Coates 1993) were 

the most sa t i swg  aspects of the program (Urnbreit and Coates 1993). A perhaps less 

fiequent but important finding in one study was that youth felt empowered to decide how 

to repair the harm done to their victims and felt respected in the process (Umbreit and 

Coates 1993). These findings are important considerations when assessing the potential 

of restorative processes to increase feelings of accountabllity among youth (Marshall and 

Merry 1990). 

Most impact literature is conducted in relation to reparative or restitutive 

programs (see Walgrave and Geudens 1996). It has been observed that the rehabilitative 

impact is increased when reparative sanctions are viewed by the offender as fair and when 

- they are tmly victim-focused (Umbreit and Coates 1993, in Bazemore 1999). Completing 

restitution to the victim can also contain ediicative value for the offender, in ternis of 

enhancing feelings of citizenship and cornmunity cornmitment (Schneider 1990, in 

Bazemore 1999), as well as leaming of hidher own competencies that can be transferred 

outside the reparative setting, to community or employrnent related settings. Schneider 

(1 990, in Bazemore 1999) has also discovered a link behveen completion of reparative 

sanctions and reduced recidivism. 

In a qualitative study of seven cases of youth who had committed serious 

offences, Flaten (1996) discovered that mediation helped the youth to understand how 

they had af5ected more than the immediate victim, to personalize the effects of the 

' This may be irrelevant if the desire is to demonstrate the positive impact of restomtive justice, considering the latter 
cm be considered rcstorative justice interventions, provided they subscnbe to the pnnciples. 



offence, and to genuinely apologize to the victim and explain that the crime was not 

personal. She concluded that restitution was not the primary goal of these mediations; 

however, healing, reconciliation, accountability, and closure for ail parties were major 

accomplishments. The overall effects of a mediated dialogue (which took place within a 

custodiai facility) between victims and youth who had cornmitted serious offences 

include: discovering emotions/feelings of empathy, increasing awareness of the impacts 

of their acts, increasing self-awareness, opening their eyes to the outside world (rather 

than closed institutional thinking), feeling good about having attempted the process, and 

achieving a sense of pnde and peace of mind with the knowledge that they helped a 

former victim (Flaten 1996). 

Negative experiences with the mediation process were also reported by youth. 

These include feeling disempowered or a sense of injustice, dissatisfaction with the 

mediator, being overly cnticized by the victim, grievance with other parts of the youth 

justice system, and having experienced an uncornfortable meeting (Umbreit and Coates 

1993). These criticisms are important considerations when focusing on repairing past 

mistakes with the mediation or reconciiiation process; however, they are not necessarily 

complaints about the mode1 in itself, and are certainly not irreparable problems, if 

relevant programs are made aware of them (Lilles 1995). 

Although Coates (1990) reports that the second highest-rated satisfaction for 

offenders was staying out of custody or avoiding a criminal record, it is questionable 

whether youth were initially destined for these outcornes. Coates and Gehm (1988, in 

Coates 1990) note that in an Indiana study, it was detennined that only 20 percent of 



youth would have likely served a penod of incarceration. The Church Council on Justice 

and Corrections (1 996) reports that while many individuals benefit fiom avoiding 

imprisonment, or a reduction in its length, "in many jurisdictions, including al1 of 

Canada's, the use of these more cost-effective options has failed to reduce the overall use 

of imprisonment as a sentence" (IV-v)~. Restorative options seem to have failed to 

decrease the use of youth custody and costs associated with prison use. "Clearly, with 

VORP as with most such programs, continuous monitoring is needed to determine the 

extent to which it is replacing another disposition ... or being used as an add-on to a 

sentence" (Coates 1990: 1 30). 

When victirns and offenders do meet, a high percentage (over 90 percent) anive at 

a signed contract agreeable to both parties (Coates 1990). Cornpliance with restitution 

agreements were significantly higher: around 80 percent, following VOM participation 

than after other, more traditional processes which attempted to impose orders (Umbreit 

and Coates 1993; Pate 1990). Some studies have noted an increase in restitution 

completion rates where the young offender was previously acquainted with the victim 

(Marshall and Merry 1990), and others demonstrate the opposite effect (Warner 1992). 

Repeat young offenders who knew their victims were more likely to repair the h m ;  

however, %is was less likely in violent or sexual assault cases" (Marshall and Merry 

1990). 

-- - - 

White restorative meastires have not increased recidivism or crime mes, t h e ~  are not providing cornmunities with 
what the Church Zouncil on Justice and Corrections (1990) terrns "SatisSing Justice". The premise of this argument 
is such that the overreliance on incarceration in Canada still exists. The authors place rnuch of the onus on 
decisionmakers to recognize that sentences other than incarceration are a more appropriate, effective and desirable 
response to criminal behaviour- This argument is supported by the belief that, on a practical level, prisons fail to 
provide satisfling justice to victirns and communities and are ofien hamifui to those who Iive and work in hem, with 
devastating and long-lasting effects on incarcented youth and the children of prisoners. 



Regarding satisfaction with the restorative process and the outcomes acbieved, 

most research indicates that young offenders are generally satisfied with both the process 

and the outcome of VORP (in Schiff 1999), albeit slightly less satisfied than their victirns 

(Umbreit and Coates 1993). Young offenders who met their victims were more likely to 

perceive the process as fair and interpret VORP as a more "humanizing" justice response 

(Umbriet 1997). The vast majonty of youth in one study (94 percent) reported feeling 

better afier having met their victim, and slightly fewer (84 percent) believed their victim 

had a better opinion of them (Umbreit and Coates 1993). Schiff (1997) concludes that, 

when offenders believe they have been treated fairty, they "are not averse to being held 

accountable, even when this may imply a seemingly more difficult agreement" (8). 

The research noted above demonstrates some value in specific VORP initiatives, 

and the methods and resdts provide a basis for more in-depth studies of the potential of 

restorative justice for young offenders. Latimer and Kleinknecht (2000) recognize that 

new paradigms of justice are "routinely held to a much higher standard than the 

traditional system. Pilot programs ofien need to demonstrate immediate and unrealistic 

results" (22), which emphasizes the importance (however iuijustified) of a more strategic 

and long term approach to evaluative research. Various cnticisms have been leveled 

against not o d y  the lack of evaluations of restorative initiatives, but regarding chosen 

indicators of success, the generalizability of these studies, and the purposes of and 

incentive for evaluation. Firstly, measures of the impact and effectiveness of restorative 

justice should not be limited to perceptions of fairness and satisfaction (Zehr and Mika 

1998). While these are important objectives, it is difficult to understand whether 



perceptions of fairness are due to a particular program, a particular element of its practice, 

its implementation, or the model of restorative justice as a whole. 

Second, the difference in legal systems limits the applicability of VORP 

evaluative research to national contexts (Netzig and Trenczek 1996). Also, "[tlhere is a 

heterogeneity of restorative-styled prograrns that makes generalizing difficult to begin 

with" (Zehr and Mika 1998: 49). Because restorative justice is a comunity-based 

initiative, and each comrnunity is different, as is each initiative's objectives, these studies 

have very little generalizability regarding the potential of restorative justice to address 

crime beyond its specific application to the initiative in question (see Umbreit 1992). 

And due to the fact that applications of restorative justice are still in their infancy, any 

deficiencies noted in specific initiatives likely have more to do with the way an initiative 

has been developed or operates than the model of restorative justice itself. Many 

evaluations of restorative based processes are self-evaluations, and used primarily for the 

purposes of securing funding or improving operations (Netzig and Trenczek 1996), if 

they are conducted at all: 

We find that restorative justice programs are resistant to evaluation to 
begin with, where evaluation is viewed as a threat, andor where prograrns 
are too exhausted fiom the efforts to ensure day-to-day (financial) survival 
to bother with the more esoteric demands of assessrnent (Zehr and Mika 
1998: 49). 

Third, while these evaluations have not necessarily been applicable to broader policy 

implications, their value to date has been in identiQing and educating developers of 

restorative initiatives regarding developmental or operational challenges. However, the 

need for additional evaluations is not limited to this purpose. Unfortunately, the lack of 



evaluations may be related to the perception that research that serves to discount the 

potentiai of restorative-based responses to crime serve to "strengthen the hands of those 

policy makers promoting truiy h d ,  retributive sanctions" (Bazemore 1999: 168). 

The lack of evaluations actually does a disservice to the potentiai for increased use of 

restorative justice-based initiatives, and VORPs will continue to suffer frorn 

marginalization and underdevelopment until program administrators take their 

responsibility to document its effectiveness more senously: 

h is an irony that a program which lifts up persona1 accountability to the 
degree that VORP does is hesitant or disinterested in holding itself 
accountable. The potential gains from evaiuation in program refinement 
should outweigh the fear of change (Coates 1990: 133). 

Family Group Con feren cing and Rein tegralive Sh aming 

Family Group Conferencing (FGC) is a manifestation of the natural decisian 

making capabilities of family groups (Hassail 1996). While the concept is not new, the 

forma1 recognition and incorporation of FGCs into New Zealand youth justice and youth 

protection legislation is only 10 years old. It is the f i s t  legal system in the western world 

to introduce a restorative mode1 of justice by legislation (McElrea 1996). New Zeaiand 

had previously left the primary responsibility of youth protection and justice issues to the 

courts; however, in 1 989, the Children, Young Persûns and Their Families Act 

demonstrated a radical departure from previous law. Instead of a welfare approach to 

youth justice and protection, the new Act amdgamated elernents of both weIfare and 

justice approaches into a single system, which emphasizes accountability for a youth's 

offending behaviour, and tailors a response appropriate to the Young person's needs, 



circumstances and persona1 history and characteristics (Maxwell and Morris 1993; 

McElrea 1996). FGCs enable a youth the opportunity to develop in "responsible, 

beneficial, and socially acceptable ways" (McElrea 1996: 74). The provisions of the Act 

recognize that even though young people are often victirns themselves, they are 

encouraged to take responsibility for their actions, and avoid blarning others or "the 

system". In this way, young people are able to begin taking control of their own lives. 

Pelikan (1 993, in McElrea 1996) notes that the traditionai court system is too ritualized, 

impersonal, produces inner withdrawal, fosters the utilization of defence rnechanisrns, 

and discourages responsibili~. FGCs, on the other hand, have an educative and 

socializing effect. 

Before restorative pnnciples were incorporated into the youth justice legislation, 

the origin and development of FGCs is attributed to the pressures exerted by the Maori 

people regarding youth protection, who felt that "the processes by which decisions were 

made about their children were alien to their values and traditions and damaged the fabric 

of Maori society" (Hassall 1996: 22). After a recognition in the seventies of current 

inadequacies in the administration of youth protection and related issues, "child 

protection teams" were established by interested comrnunity members who voluntady 

acted as consultative bodies with the objective of following a more co-operative and 

participatory mode1 of decision making. The general movement in the eighties sought 

Iess state intrusion and more in-family placement consistent with children's safety, or, in 

the case of young offenders, cornrnunity safety. Gradually, it became recognized that 

these teams (now formally termed "family group conferences") should have a more 



central place in the youth protection and justice processes; hence, a Bill was introduced to 

the New Zealand Parliament and passed in 1989. Although the fundamental reasons for 

the existence of the law are to protect children from abuse and neglect, and hold young 

offenders accountable and reduce their risk of re-offending, the most important objective 

(and the method by which these goals are to be realized) is to strengthen fami~ies'~. 

The Children, Young Persons and Their Families Acr reflects the goals and 

objectives of a changing philosophy of youth justice, which is due to current trends (and 

tensions) in youth justice practice: disillusionment with the welfare approach, interest in 

the separation of youth protection and justice issues, an emphasis on accountability and 

responsibility, the protection of the rïghts of young people, a shift toward diversionary 

measures and least restrictive alternatives, deinstitutionalization and community-based 

solutions, and a reallocation of power and resources fiom the state to the community 

(Maxwell and Moms 1993). The new approach can be described generally as an attempt 

to move "towards a justice approach without abandoning the desire to achieve positive 

outcornes for young people who offend" (op cit: 2). 

Braithwaite (1 989) developed the theory of reintegrative shaming based on the 

question of why people do not commit crime. Interdependent persons living in 

cornmunitarian societies are more susceptible to reintegrative shaming, because of the 

risk of breaking bonds with, or bringing shame upon those about whom they care. The 

contention is that "moralizing social control is more likely to secure compliance with the 

law than repressive social controi" (9). In learning how their actions affected and are 

'O See Hassall (1996) for a complete liistory of FGCs in New Zealand. 



discouraged by others, offenders fieely choose to comply with consensus-derived socid 

noms, provided the communication of disapproval reinteptes, rather than stigmatizes, 

the wrongdoer. Also, shaming has the power to "build consciences which internally deter 

criminal behaviour" (op cit: 7 9 ,  so as to make extemal shaming unnecessary in the 

future, if not initially, through a reduction in an individual's engagement in offending 

behaviour. As a generd theory, reintegrative sha.ning theory combines labelling, 

subcul tural, control, opportunity, and learning theories to explain crime occurrence and 

its most productive response. 

Hassall(1996) has grouped the major tenets of FGCs into "four philosophical 

strands: family responsibility, children's rights (including the right to due process), 

cultural acknowledgment, and partnership between the state and the community" (1 9). 

The Act's theoretical objectives are translated into practical reality through the FGC 

model; thus, 'Wie success of the philosophy underlying the [Act] depends to a Iarge extent 

on the success of Family Group Conferences" (Maxwell and Morris 1993: 68). The FGC 

enables mediation between victims, offenders and their families who discuss the 

offending behaviour and colIectively decide on the most appropriate method of reparation 

and conflict resolution, which is appropriate to the culture of the participants and 

minirnizes state control. A very basic level of participation in an FGC includes the young 

person, members of his or her family, a youth advocate (if requested by the young 

person), a police officer (usually a member of the specialist Youth Aid Division), and the 

Youth Justice Co-ordinator. In approxixnately two thirds of cases, a social worker also 



attends, as do other relatives, whanau, hapu, iwil', and Wends of the family, and when 

possible, a community work sponsor (eg., Dmg and Alcohol addictions counsellor) 

(McElrea 1996). Victims reportedly only attend in fewer than half the cases (Maxwell 

and Moms 1993). 

The goal of diversion (preventing stigma and labelling associated with a court 

appearance) seems to have been met in FGCs in New Zedand. Prior to the Act, there 

were 10,000 to 13,000 court cases each year; in 1990, there were only 2,587 (Maxwell 

and Moms 1993). h 1988,262 young people were sent to prison as a result of their court 

appearance; in 1998, only 70 youth justice beds were available to house young offenders 

whose crimes are considered serious enough to warrant incarceratiod2. These statistics 

indicate that offenders generaily receive sentences more appropriate to their crimes 

(Rock 1985, in Maxwell and Moms 1993). 

A second goal of FGCs (and a basic prernise of mediation) is to hold youth 

accountable for their crimes and encourage them to repair the h m  done to their victims 

(Maxwell and Morris 1993). Youth who participated in an FGC initiative in Bethlehem, 

Pennsylvania, reported no difference in their perceptions of fairness between FGCs and 

the court process; however, youth did feel they were held more accountable than their 

court-subjected counterparts (McCold and Starr 1996, in Schiff 1999). FGCs have 

generally resulted in making young people feel more accountable for their actions, 

understand the consequences of their actions fkom the victim's perspective, accept 

" The nearest literal translation of  these Maori words is extended family. clan and tribe. But the words cary 
additional meaning relating to the way Maori society fiinctions and the role thcsc basic kinship units play in social 
organization (MauweIl and Morris 1993). 



responsibility for their crimes, and make a commitment to repair the damage (in 

cornparison to the previous system) (op cit). However, in order to accomplish these 

objectives, it is vital that young people are present, and feel a part of the proceedings. 

"Social leaming theory demonstrates that difficult goals are more likely to be attained 

when the learner has control over the process and is involved in decisions about goals" 

(Bandura 1977, in Maxwell and Morris 1993 : 139). The outcomes for FGCs have 

involved more meaningfûl and appropriate consequences for youth, including an apology, 

payment for darnages, or work for the victim or comrnunity. Two studies have noted very 

high cornpliance rates among young people (Wundersitz and Hetzel 1996; Morris and 

Maxwell 1996; both in Schiff 1999). Even the most serious cases participate in FGCs, 

and many of these recornmendations are accepted by the youth court judge and do not 

include a prison term. Judging by the significantly lower use of custodial dispositions, it 

can be argued that New Zealand FGCs have successful:y managed to reduce the reliance 

on incarceration. 

As previously stated, one of the main reasons for the development and 

implementation of FGCs was to strengthen and enhance the well-being of families. A 

recurrent theme in explaining youth delinquency is that youth conflict with the law stems 

fiom family dysfunction (Rutter and Giller 1983, in Maxwell and Morris 1993); thus, the 

logical solution is to strengthen the ability of famiiies to address their own issues. The 

attempt to encourage farnily involvement in decision making and conflict resolution can 

:' Judge McElrea (1998). Paper presented at the Second International Conference on Restorative Justice for Juveniles. 
Fort LauderdaIe, FL. 



in tum strengthen the connections between a young person and his or her whanau, hapu 

and iwi, which is not only consistent with Maori culture, but increased familial, social 

and cornrnunity bonds in turn aids in the prevention of offending in the future 

(Braithwaite 1989; White 1998). 

Braithwaite (1989) posits that crime is best controlled when the community is 

actively invoived in witnessing the shame felt by offenders and reintegrating them back 

into society, which holds the potential for individual reform and broader social harmony 

(Braithwaite 1989). Families who participate in FGCs are given the opportunit. to 

develop a plan for the youth, which must be considered by the judge (in the event that the 

case be further referred to court); however, in most cases, the police and the victim have 

accepted the plan, and a court appearance is avoided. Youth are subsequently referred to 

appropriate programrning to address their underlying offending issues, and the act of 

identifYing the source of the confliçt has the effect of encouraging a youth's responsibility 

for the current and fiiture behaviours. However, research in New Zealand has discovered 

that only two thirds of farrilies feel very much involved in the process, and only a third of 

young people feel invoived and often Iimit their participation to a minimum in FGCs, 

which does not wholly fulfil the Act's intentions (Maxwell and Moms 1993). Farnilies 

often want more support than they receive in an FGC, such as parenting advice (op cit). 

Supporters of VORP have criticized FGC and its inability to weigh victim 

interests with diversion (Marshall and Merry 1990). Because the "primary arena for 

meeting offenders' needs is the FGC" (Maxwell and Moms 1993: 139)' which aims to 

achieve both welfare and diversion goals, diversion invariably becomes the over-riding 



objective and victim interests become subordinate (op cit). However, the effectiveness of 

FGCs cannot be measured by the VORP yardstick, because in theory, the main objective 

of the institution of FGCs was to better address the needs of young offenders. Despite the 

fact that victim participation is not a primary objective of FGCs, youth accountability is, 

and a victim7s limited involvement rnay have the effect of reducing a young person's 

feelings of accountability (op cit). 

Consensus decision-making is another goal of FGCs in New Zeaiand. Almost al1 

FGCs (95 percent) end in an agreement about the final decision; however, victims and 

offenders may have competing interests which may affect satisfaction in (or even the 

appropriateness of) the outcornes (Maxwell and Moms 1993; Warner 1994). Although 

families and young people report high levels of satisfaction, (84 percent and 85 percent 

respectively), there is concem that decisions may be coerced by professionais (whose 

satisfaction rates are also very high), or even that the involvement of families in decision 

making may conflict with the requirement to consider the wishes of the young person 

(Maxwell and Morris 1993). Fewer than ten percent of young people rarely feel as 

though they play a major role in deciding the outcome of an FGC; for the most part, they 

indicate that the adults (parents, professionals) do not allow them to be involved, or that 

they themselves do not believe they have a choice (op cit). The fact that victims and 

young people (arguably the most important participants) night not be fully involved in 

the decision making process and are considered %ulnerable" groups, is cause for 

concern; although, the fact that youth feel even less involved in the court process is only a 

small consolation (Schiff 1999). 



While the Act does not stop crime, it works at least as well for serious and 

persistent offenders as it does for minor and f ~ s t - t h e  offenders in terms of holding them 

accountable for their offences (Maxwell and Morris 1993). Diversion fiom court and 

decarceration were also primary aims of the new system; both have been actiieved. There 

is very limited information regarding the impact of FGCs on recidivism; although, New 

Zealand has generally noted a decrease in youth offending rates following the 

implementation of FGCs (in cornparison to adults) (Maxwell and Moms 1993). Maxwell 

and Moms (1 996) report a reconviction rate of 42 percent, and persistent offending 

among approximately 25 percent of youth, many of whom, were also sent to c u ~ t o d ~ ' ~ .  

Using recidivism rates as a method of measuring the success of FGCs is not only 

inconclusive, due to the many other factors that c m  affect re-offending, but also an unfair 

and unrepresentative indice (due to the many other, perhaps more important, objectives of 

FGCs). Hassail(1996) has argued that to prevent re-offending behaviour, FGCs rnust 

strengthen families, as a prerequisite to achieving this objective. "It is incorporated into 

the law not only as a means of meeting the primary purpose but because it is considered 

to be in itself of value" (27). Limiting the measurement of success of FGCs to recidivism 

rates alone wouid undermine the actual potential of the restorative mode1 of justice and 

subject it to the same reactionary solutions used in crime control: an attempt to mask the 

symptoms of crime, rather than addressing the real problems underlying offending 

13 However, this study ha5 been criticized for its lack of  a control group of pre-test sample (which would determine 
whether these figures demonstrate a more positive outcome than what might have occurred following the court 
process) (Schiff 1999). 



behaviour. Because the new New Zealand youth justice system has been designed to deal 

fairly with young offenders, the success of the system 

must be measured by its success in dealing justly with young offenders 
rather than by its success in dealing with other agendas: the prevention of 
re-offending or the rehabilitation of the offender. The fact that the New 
Zealand system incorporates elements intended to prevent re-offending 
and aid rehabilitation does not mean that it should be judged by these 
criteria (Maxwell and Morris 1 993 : 140). 

Famiiy Croup Conferencing in Cariada 

FGCs in Canada have not enjoyed widespread attention or forma1 legislative 

recognition as in New Zealand; and conferencing models Vary fiom the original New 

Zealand model and between current initiatives. While some are based on the Australian 

"Wagga Wagga" modelI4, other Canadian FGC projects are informed and trained by the 

American Real Justice organization (which is not to be confùsed with, but is rather a 

crude modification of, the Austrdian Wagga model). Probably the largest difference 

between FGCs in Canada and New Zeaiand (in the youth justice context) is the increased 

involvement of (and in many cases, instigation and ownership by) the Royal Canadian 

Mounted Police. iVhile New ZeaIand FGCs reflect a different focus (than generd 

restoration as in VORPs) on strengthening relationships between a young person and his 

or her family to resolve youth offending, it appears as though some (especially Red 

Justice-based) initiatives attempt merely to resolve the immediate conflict brought about 

14 The empirical data on the Australian "Wagga Wagga" model is also rather limited, but provides positive evidence of 
the model's success: a 50 percent reduction of the youth recidivism rate compared with offenders dealt witb in court; 
90 percent completion of restitution; and widespread victim satisfaction (Gerard 1996). For literature on 
evaluations, see Palk, Hayes and Prenzler (1998); O'Connel1 (1993); Moore (1993); Forsythe (1994). The 
Reintegrative Shaming Experimcnts in Australia also noted a large drap in offending rates by violent offenders (by 
38 crimes per 100 per year), a v e y  small increase in offending by drinkinp drïvers, and a lack of difference in repeat 
offending by youth property offenders or shoplifters. See the Australian Institute of Crirninology (2000) online at 
[h ttp://~~~\v.aic.gov.au/rju~rice/n~e/recidivisdsumm~h~l]. 



by the crime in question. Very little attention appears to be paid to the underlying issues 

that caused the crime (e-g., increasing family func t i~nd i t~) '~ .  In this sense, it is presumed 

that these initiatives have a lot of potential to help youth to realize that their actions were 

wrong, feel accountable, and encourage conflict resolution, but ody in the irnmediate 

context of the current crime. These types of family group conferences are thus, arguably, 

less effective in terms of preventing füture crime or solving larger problems beyond the 

ilmediate O ffending act. 

As iF. New Zealand, FGCs in Canada are used both as a diversionary technique 

(pre-adjudication) and at a pre-sentencing (post-adjudication) stage16; however, rnany 

Canadian models appear to be based on the Australian or Real Justice models of FGC, 

which invoive the police, even at the conferencing stage (see Sandor 1994). Two 

prominent Canadian initiatives exemplie these differing models: The Sparwood Youth 

Assistance Program in Sparwood, British Columbia, and an FGC pilot project for 

Aboriginal young offenders in Winnipeg, Manitoba. 

The Sparwood Youth Assistance Program began in January 1995 by a Sparwood 

RCMP officer and lawyer. The purpose of this FGC model, based on the Australian 

Wagga Model, is to offer an alternative to the court system, "in an effort to reduce repeat 

l S  An important and esemplvy exception to this criticism is the Family Group Decision Making Project in 
New4oundland and Labrador (see Pennell and Burford 1996). In this program, the FGC model is used in the child 
welfare context, and it has reported endunng success in strengthening families. Upon experiencing shame (in the 
conference) for not having created an environment of care and safety in the home, rnany family members began to 
colIectively take responsibility for family heaIth and pool their own resources, as well a s  seek outside resources (at 
the comrnunity and government IeveIs), to facilitate that endeavour, and encourage growth and positive change. It is 
assumed that other Canadian FGC projects (including those used in the youth justice context, which may be based 
more closely on the Australian version of FGC), whose evaluative results are not published, have also experienced 
similar successes. 

16 Judge McElrea (1998). Paper presented at the Second International Conference on Restorative Justice for Juveniles. 
Fort Lauderdale, FL. 



offences by young persons, increase the role of the police in proactive policing, and bring 

a greater sense of participation to al1 concerned" (Purdy and Bouwrnan 1997: 267). 

Although it is stated that since the program's inception, al1 youth who have committed 

offences in Sparwood have been processed through this option, program eligibility is 

limited to youth who have committed less serious offences, and whose processing outside 

the court system would not threaten the protsction of the public or "bring the 

administration of justice into disreputey' (op cit: 267). A preliminary evaluation, 

conducted by the program devebpers and operators, demonstrates a decrease in offence 

and recidivism rates, cost savings (that would have been incurred if the matter had 

proceeded through the traditional courts), high victirn and co~ll~llunity satisfaction rates, a 

reduction in the workload by RCMP officers, and an increase in the speed of a formal 

response in comparison to the courts which, on average, take two months (Canadian 

Centre for Justice Statistics 1999). Perhaps more importantly, officers have noticed that 

youth and cornmunity relations with the RCMP have improved. The Spanvood Youth 

Assistance Program is a model example of the positive role that the police c m  play in 

enhancing the quality of justice at the commirnity level. 

While it can be argued that the program has met its objectives, the larger 

objectives of FGCs have yet to be realized. Other than some anecdotal evidence refemng 

to one youth's eventual offer of employrnent by a victim to whom he provided restitution, 

a father's sudden involvement in a youth's life, and parental encouragement of a youth's 

accountability (op cit), there is very little mention of increased family fùnctionality, 

effective targeting of underlying issues that cause youth to engage in offending behaviour, 



youth accountability, the protection of due process rights, or collective decision making 

and community ownership of justice on a larger scale. These effects seem to occur only 

as secondary, almost ''unintended" benefits of the FGC". 

A pilot project was instituted in Winnipeg, Manitoba in the early 1990s (see 

Longclaws, Galaway and Barkwell 1996), and does not involve the police. The purpose 

of this mode1 of FGC is to provide recornrneadations 4 0  a judge at a young offender's 

disposition hearing, as an attachment to the Predisposition Report. The program is 

intended to incorporate more culturally appropriate responses to Aboriginal youth 

offending behaviour. The authors voiced disappointment in the lack of interest in 

participation on the part of Elders, and the Iimited choice of the tirne and location of the 

FGCs, which is often more conducive to social and justice workers' schedules than that 

of the family of the offender. As a result, there was lack of farnily members and victims 

at the FGC. More importantly, presentation of the recornmendations are limited to 

Predisposition Report format, and thus ody  a smail portion of the information discussed 

at the FGC can be relayed to the court. While five of the six cases received alternatives to 

custody (participating youth were not limited to first time offenders), and 

recornrnendations to the court included a cultural component (including cultural 

education programs, probation supervision by an Aboriginal community agency, referrals 

17 Other major criticisms of this Australian-based rnodel of FGC include: the involvernent of the poIice (whose crime- 
control mandate may conflict with the philosophy of restorative justice); the unnecessary intrusions on certain youth 
whose involvement in these processes are not justified, based on their backgrounds, the offence, and prior cnminal 
records; and the punitive distortions of reintegrative "shaming" theory in some programs (White 1998). However, 
these cnticisrns cannot be made of al1 FGC prograrns (especialfy those based on the Wagga model), nor of al1 police 
officers, some of whom have ptayed integral roles in the dificult task of incorporating restorative practices into 
mainstream crimina1 justice. Indeed, the presence of police officers at  certain FGC conferences can be invaluable in 
encouraging victim participation and feelings of safety. 



to the Native Addictions Council, or attendance at traditional ceremonies), the courts 

"largely ignored the families' recommendations" (op cit: 204). Only once was a young 

person asked to comment in court, and the parents were never asked. "Overall, neither 

defence Iawyers nor prosecutors emphasized or advocated for the FGC's 

recommendations to be included in the courts' orders and the judges never strayed far 

frorn the lawyers' recommendations" (op cit: 204). To an outside observer, it appears as 

thoiigh the main purpose of these FGCs were to serve as an add-on to the existing system, 

conduct the probation officer's work, and represent a rhetorical form of participatory 

justice. 

Victim-Offender Reconciliation, Family Group Conferencing, and Community 
Court Peacemaking Circles: Comparative Differences in Defining 
Community and Measuring Objectives 

". . . [Ilncorporating the community variable into the evaluation design 
invariably complicates the process" (Zehr and Mika 1998: 50). 

Due to their individualized and incident-based foci, impact evaluations of VORPs 

are based largely on quantitative measurements, such as recidivism rates, participant 

satisfaction with the process, and restitution completion rates. Family group conferences 

strive to accomplish slightly different objectives, which lie on a family, or persond 

community level; however, impact evaluations of FGCs (used in a youth justice context) 

to date have largely not measured one of their most important objectives, which is 

whether farnilies have been strengthened. While it appears that neither VORP nor FGC 

evaluations measure their more important objectives, they are also operating at micro 

levels of attempting to enact change: in individuals, and in families. This is not a 



criticism of either VORPs or FGCs; rather, it is a recognition that these restorative 

processes strive to accomplish slightly different objectives. While these two models rnay 

contribute less in terms of geographical community building, they undoubtedly make 

important contributions to the offender's understanding of the impact of the crime, the 

victim's healing, and in the case of FGCs, the retum of responsibility for problem solving 

to the family involved, among other  objective^'^. It is important that a wide range of 

restorative processes are increasingly available to victims, offenders, and communities, to 

accommodate their varied individual, healing, and justice needs, and different types of 

offences. 

Peacemaking circles have a larger, geographical cornmunity building focus. 

Peacernaking circies involve larger amounts of cornmunity members and have a task 

additionai to other models of restorative justice. Sanctionhg processes are likely to 

enhance rehabilitation and reintegration when they involve family, victims, and key 

cornmunity members or persona1 supporters in the process. Restorative processes 

themselves rnay accomplish certain imrnediate objectives, and represent a crucial first 

step toward reintegration and restoration, that begins with an acknowledgement of harm 

to victims and the engagement of a support group (Stuart 1995; Bazemore 1999). But the 

larger rehabilitative goals can be enhanced when these interventions are combined with 

other comrnunity-based relationship-building efforts. 

l8 For exarnple, the added privacy oflered by a smaller conference, as provided by VORP or FGC processes, rnay be 
more attractive restorative rnodets for victirns or offenders who rnay be shy, or not ready to share their victimization 
or experiences with larger groups. A more private type of proceeding rnay offer an alternative to those participants 
who rnay not othenvise attend a conference at all. In this way, a lack of VORP or FGC options rnay preclude any 
healing or restoration for anyone, if participating in a large circle is not desirable. 



Due to the focus on the community in peacemaking circles, the evaluative focus 

must be much broader, and respect the longer-term vision inherent in community building 

objectives. Evaluative processes must also be situated within the context of the 

community, to provide an understanding of the starting point, and real progress madelg. 

With the exception of VORPs conducted with very serious cases (involving incarcerated 

offenders), FGCs can be large!y agreeme~it-driven20, while peacemaking circles are more 

dialogue-driven to enable the beginning of a healing process, which requires additional 

time and patience. While victim-offender reconciliation and family group conferencing 

programs do not reach very far into the past (the cause of the crime) or the future (the 

creation of healthier existences), peacemaking circle initiatives strive to achieve both. 

Thus, impediments to this future rnust be addressed. The success of the friture will 

depend largely on how well with which the realities of the past and the present are 

attended to and addressed. 

While VORPs strive to create processes more sensitive to victim needs, and FGCs 

purport to divert youth and strengthen families, the primary objectives of Community 

Court Peacemaking Circles are to mobilize and develop the cornmunity, through offender 

heaiing, comrnunity involvement and empowerment, and sharing power over justice 

(Bazemore and Griffiths 1997). The intention is to increase the comrnunity's capacity to 

address social issues and resolve community conflicts, which will enable it to work 

toward eventual self-government. These objectives cannot be reached, and evaluations 

l9 For example, increased community functionaiity is a rationaie for many community justice-based processes. The 
accomplishment o f  community functionality takes tirne. 

'O While this statement does not describe d l  FGCs, it is particularly relevant to the Real Justice mode1 of FGC. 



cannot be conducted, until the obstacles codkonting community-building processes are 

addressed. Once this occurs, it presumably takes years, perhaps even decades, to develop 

a cornrnunity, and thus, accomplish the true objectives of peacemaking circles. 

Chapter Three provides an explmation of the impetuses to comrnunity-based 

justice and a discussion of the theoretical underpinnings of Community Court 

Peacemaking CircIes, as well as an overview of the existing research on effectiveness and 

the issues that challenge the potentiai success of community-based justice programs. 



CHAPTER THREE: 
CO- COURT PEACEMAKING CIRCLES: 

HISTORY, THEoRY, AND RESEARCH 

Everything that has worked for Aboripioal people has corne fioxn 

Abonginal people (Cawsey 1993, cited in Royal Commission of 
Aboriginal Peoples 1993 : 1 9 1 ). 

Peacemaking Circles: The Social, Political, and Legal Impetuses 

Canada's Aboriginal peoples are assuming greater control over the design 
and delivery of justice services at the cornmunity and reserve levels. This 
is part of a general movement toward self-government and the assertion of 
Aboriginal rights and sovereignty. It is also a consequence of the 
seemingly irreconcilable differences between the world view held by Euro- 
Canadians and Aboriginals, and the differing models reflected in the two 
systems of law and justice (Grifiths and Belleau 1993: 23). 

In the past few decades. many First Nations cornmunities have developed and 

implemented restorative models of justice as the primary method of responding to and 

preventing future criminal behaviour and victimization, situating First Nations 

communities as leaders of the restorative justice movement in Canada (GriEiths and 

Corrado 1999; Linden and Clairmont 1998). The impetus of this genuine interest is 

related to the failure of the traditional criminal justice system to address victim, offender, 

and community needs (op cit), and reduce levels of conflict that First Nations peoples in 

Canada experience with the system (Griffith and Hamilton 1996). This is partiaily 

observable in the over-representation of First Nations peoples in the Canadian criminal 

justice system (LaPrairie 1992; Silverman and Nielsen 1992; RCAP 1 W6), which is a 

result of discrimination fiom the arrest stage to incarceration (RCAP 1996; Cawsey 199 1 ; 



Griffiths and Hamilton 1996). In addition (and related) to systemic discrimination, three 

theories account for the over-representation of First Nations peoples in the criminal 

justice system: cultural confiict; socio-economic depnvation; and the injustices 

perpetrated on them since colonialism (Law Refom Commission of Canada 199 1 ; 

Cawsey 2 99 1 ; Warry 1998; Coates 1991 ; RCAP 1996). The Aboriginal Justice Inquiry of 

Manitoba ( 199 1 ) concluded that the higher rates of crime among First Nations peoples are 

due to the "despair, dependency, anger, hstration and sense of injustice prevalent in 

Abonginal communities, sternming fiom the cultural and community breakdown that has 

occurred over the past century" (cited in RCAP 1996: 50). 

Understanding the root causes of Aboriginal crime, and locatinp them in the 

history of colonialism, points to the need for a new and improved relationship between 

First Nations and Euro-Canadians (e-g., through self-government), and more productive, 

and long-term methods of addressing past and present codicts  (e.g., through community- 

based, healing justice) (RCAP 1 996). 

LaPrairie (1 992) outlines the relationship between the Federal and Yukon 

Territorial Governments and the Yukon First Nations. Since no Treaties were signed 

between the govemments and the Yukon First Nations, the land claim process has been a 

priority for the Federal and Yukon Territorial Governments since the early 1970s. In 

April 1990, an Umbrella Agreement for final settlement of land claims was reached in the 

Yukon, which commits the federal and territorial governrnents of the Yukon ta negotiate 



self-government arrangements. Of the seventeen Yukon First ~ a t i o n s  ' , seven have 

fïnalized agreements with the Territory. 

Land claims and the self-government agreements deal with virtualiy al1 aspects of 

culture, government, resources. land control and management. It has been suggested that 

some First Nations will not separate justice fÏom other institutions such as education, 

social services, health, traditional activities, etc., and develop a more holistic vision of 

justice that incorporates law making (with the exception of Criminal Code matters), 

enforcement, crime prevention, and responses. First Nations face the task of negotiating 

justice boundaries and developing and assessing appropriate initiatives. While there is 

variation in the priority of justice issues among First Nations, the signing of self- 

government agreements may raise the profile of justice and create a sense of urgency 

among First Nations to access funding and initiate local justice activities. First Nations 

are faced with the decision of whether to incorporate traditional practices and methods, or 

to what extent, considering the context of contemporary (and in many cases, mixed) 

cornmunities. Due to jurisdiction, local Aboriginal justice systems will only affect those 

who live on settlement land (LaPrairie 1992). 

The relationship between the Territorid and Federal Departrnents of Justice and 

the First Nations is characterized by cynicism, distrust, and skepticism of the two ievels 

of government by the First Nations. Justice Canada has two main Aboriginal 

administration of justice interests, which include self-government agreements, and the 

p~ -pp ~ - - - ~  - 

' including those First Nations in northern BC, within Yukon Territorial Governrnent's jurisdiction (Land Claims 
Negotiator 200 1). 



federal Aboriginal Justice Initiative. While the latter c m  financially support initiatives, 

the Temtorial Department of Justice can only contract with a First Nation in areas such as 

crime prevention and probation, or other services within the Territorial jurisdiction (op 

cit). 

Nine Yukon communities are currently operating community justice projects, 

which range fiom family group conferencing, to tribai justice based on the Cian system, 

to circle sentencing (Community Justice Links 2000). M a y  of these initiatives are 

jointly financially supported by the Yukon Department of Justice and the federal 

Aboriginal Justice Strategy (Yukon Department of Justice 1998). 

The legal impetus supportive of community-based alternatives to the criminal 

justice system and incarceration is reflected in recent arnendments to the Criminal Code. 

In 1996, the proclamation of Bill C-41 legislated alternatives to incarceration, or 

conditional sentences, which are now sanctioned as a fonn of adult diversion in Section 

7 17 (LilIes 1997). Second, the importance of addressing the special needs of First 

Nations offenders during sentencing, in recognition of the effects of coIonialism, the 

systernic discrimination of Aboriginal peoples, how the Canadian criminal justice system 

has failed the Aboriginal peoples of Canada, and the ineffectiveness of incarceration for 

Aboriginal peoples, was also legislated in 1996, in Section 71 8.2 (e) of the Criminal 

Code. It states that sentencing courts must take into consideration al1 alternatives to 

incarceration for al1 offenders, and in particular, Aboriginal offenders, for restorative 

justice approaches, because of its consistency with culturally-specifiç healîng needs. In 

1999, R. v. Gladue reinforced this provision, as it was rarely relied upon by sentencing 



judges and counsel (Turpel-Lafond 1999). In 1997, the Supreme Court of Canada 

recognized. through the Delgamuuk decision, that Aboriginal peoples were once 

"independent nations with.. .their own practices, traditions, and customs" (Cayley 2000: 

41), and that First Nations have the nght to continue these traditions, which include a 

distinctive understanding and practice of law. Finally, the Federal Speech from the 

Throne contained an explicit acknowledgement of the importance of restorative justice in 

Canadian society in 1999 (Latimer and KleUiknecht 2000). 

First Nations Youth and their Over-Representation in the Criminal Justice System 

"The impetus for the deveiopment of restorative programs for youth has been 

provided by the hi& rates of Aboriginal youth in conflict with the lawyy (Gnffiths and 

Corrado 1999: 247). First Nations youth are over-represented, and more likely than non- 

First Nations youth to be placed in youth correctional facilities and with child welfare 

agencies (Ontario Native Council on Justice 198 1; Jolly 1983; both in LaPrairie 1988). 

Youth incarceration rates are equal to and even exceed those imposed on First Nations 

peoples generally (Lilles 1995); and, First Nations youtti are doubly over-represented in 

Canadian custodial institutions (Ontario Native Council on Justice 198 1, in LaPrairie 



1 988)2. Compared to non-First Nations youth, First Nations youth are generally in 

conflict with the law more often, at an earlier age, and are more likely to be repeat 

offenders (Minore 1992, in Silverman and Nielsen 1992). Other statistics demonstrate 

systemic discrimination through the imposition of harsher treatment by justice system 

professionals, manifested in First Nations over-representation in closed custody, and their 

under-representation in aitemative measures progras (Cawsey 199 1 ; Lim ! 992; 

Federation of Saskatchewan Indian Nations 1996). 

Perhaps the saddest fact and the best starting point for a review of 
Aboriginal justice is the reality that Aboriginal youth have a better chance 
of going to jail then they have of completing high school. The fact is that 
Aboriginal youth are routinely streamlined into lives of unernployment, 
incarceration, poverty, and suicide (Linn 1992, cited in Federation of 
Saskatchewan Indian Nations 1996: ii). 

First Nations Youth and the Effects of Colonialisrn 

Although discrimination by the justice system has been a factor in First Nations 

over-representation within the system. First Nations youth also sufEer fiom the cultural 

genocidal effects of the residential schools and other assimilationist efforts that resulted 

in the destruction of traditional lifestyles and economies. "The dual processes of 

colonization and under-development have created a welfare ghetto and a status of social, 

Canada incarcerates Aboriginal people at a rate which doubles South Afi-ica's rate for black people (Lilles and Stuart 
1992). At least 90 percent of offenders in criminal court in the Yukon are being charged for alcohoi-related 
offences, and a large proportion of persons are incarcerated in the Yukon because there are no appropriate places or 
programs for them (op cit). The Yukon has the highest rate of youth in conflict of al1 Canadian territories/provinces, 
followed by the NWT, Saskatchewan, Manitoba, and Alberta, which also have hi& Native populations (Canadian 
Centre for Justice Statistics 1999). Forty six percent of al1 guilty findings in youth court in the Yukon were sent to 
custody (the second highest rate arnong the provincedtemtories) (Canadian Centre for Justice Statistics 1999); and 
seventy per cent of youth in custody in Whitehorse (YT) are First Nations youth. In Alberta, 87 percent of those 
incarcerated under the age of 15 are Aboriginal. Of the total incarcerated young offenders in Alberta, 65 percent are 
Aboriginal. In Territorial Youth Courts of the Northwest Temtories, 90 to 100 percent of peopie before the court 
are Aboriginal (Standing Cornmittee on Justice and Legal Afîairs 1997). 



political and economic marginality for the majority of aboriginal peopleyy (LaPrairie 1988: 

160). The nature of economically deprived and marginal community living perpetuates 

problems that may lead to delinquency (op cit). The afier-effects of mission schools and 

the generally disorganized state of many cornmunities is seen in family violence, alcohol 

and drug abuse, violence, sexual and emotionai abuse, high rates of suicide, mental 

illness, poor parenting, anc! general feelings of despair, inferiority, and dependency upon 

welfare and governrnent (LaPrairie 1988). 

The decline in Aboriginal culture and community cohesion has meant that 
for this group, life is ofien confusing and dislocating, with little hope or 
expectation for change. Research on aboriginal delinquency has pointed to 
culture conflict, boredom, loss of parental discipline and feelings of 
hopelessness on the part of Aboriginal youth as the primary causes of 
delinquency (LaPrairie 1 98 8 : 1 6 1 ). 

Other factors such as few employment, educational, and recreational opportunities 

contribute to crime arnong youth (op cit). First Nations youth appear to face greater 

obstacles regarding educational attainment, employrnent opportunity, living skills, self- 

awareness, and interpersonal skills than non-First Nations youth. By the age of six, most 

First Nations children wiil have lost two significant people in their lives, which has a 

negative impact on social and ernotional maturation as well as personal development 

(Gabor, Tliibodeau and Manychief 1996). The effect of the mission schools on their 

parents and grandparents has diminished the use of oral tradition to pass on cultural 

beliefs and vaIues, and undoubtedly adversely affected the current generation of First 

Nations youth. Young people experience conflicts between their ethnic values and those 

prevalent in the mainstream culture (Gabor, Thibodeau and Manychief 1996), and the 

identity conflict and Iack of traditionai values contributes to their offending behaviour. 



Difficulties in identity development and psychological adjustment are compounded by 

pervasive negative stereotypes projected by the majority culture, which in tum promote 

feelings of cultural inferiority and denial (Cuileton 1992; Tyman 1995). Feelings of 

alienation from their own and mainstream cultures, economic irnpovenshment, and a high 

degree of contact with social welfare agencies (especially non-First Nations) collectively 

hcrease a youth's propensity to be in conflict with the law (McCaskill 1970 in LaPrairie 

The fact that many Aboriginal youth in confiict are themselves victims of a larger 

histoncal, cultural, and economically disadvantaged context, serves to partially explain 

offending behaviour. In this sense, victimisation is not exclusive to the victim of the 

immediate crime. "Victimology stresses the homogeneity, the afflnity and the similarities 

between the two populations [victirns and offenders]" (Fattah: 1 993 : 23) ...[ and] 

"considerable evidence exists that the experïence of being victimized increases the 

propensity for offending ..." (Fattah 1993: 8). Consistent with Fattah's (op cit) 

recognition of the "cycle of violence~y/victimization and its correlation with offending 

behaviour, Dr. Rod McCormick, Director of the Native Indian Education Program at the 

University of British Columbia, explains the impact of intergenerational trauma theory on 

First Nations youth: 

1 guess the ovewhelming response to being a victim, probably the 
strongest emotion, is anger. If anger isn't dealt with, and it's passed down 
fiom generation to generation, not identified, examined, or worked 
through, then that's going to affect youth; because that anger either gets 
internalized, and people get involved in self-destructive behaviour, like 
drinking and suicide, and dangerous activity. The anger can also be 
extemalized, and people get involved in violent actions toward others 
(destroying things and hurting other people). So that's a real factor. If 



you're inheriting ail these problems fiom your parents, and they inhent 
them from their parents, then there's probably a much better likelihood of 
criminal activity. This al1 stems fiom colonization and the residentid 
schools. It's internalized repression; if you've constantly been told, 'Your 
culture's no good", you intemalize that, and feel that you're no good. And 
that can cause you to feel angry and resentfûl. If your people are the 
poorest people, and the majority on the reserve are not employed, and have 
the worst health conditions. the reaction is to be angry. You begin to ask 
yourselE "Why is this this way? Why have 1 inherited this?'"'. 

Whether the underlying issues of First Nations youth are a combination of family 

dysfunction, a lack of cultural identity, negative peer influences and role models, an 

unhealthy environment, inadequate parenting, alcohol and dmg abuse, 

sexual/physical/verbai abuse, a lack of cultural pride and self esteem, and 

intergenerational trauma, these elements are symptoms of the larger historical 

victirnization and cultural genocide of First Nations peoples, and a direct result of 

European colonialism. These "significant social expenences" (Fattah 1993: 9) leave a 

"permanent mark" (op cit) on individuais, and may play a major role in offending 

behaviour. 

LaPrairie (1989) argues that the social disorganized status of many First Nations 

communities and the resulting challenges in community mobilization make it difficult for 

First Nations communities to develop community-based alternatives to incarceration and 

the justice system in general. This is especially problematic, s h c e  it is these communities 

which are most in need of more holistic and culturally specific cornmunity-based 

programs for First Nations youth. Ironically, it is these same communities which are least 

able to develop or sustain them. -4ccording the LaPraine (1 989), the political and social 

Rod McComick ( 1  997). 



marginalization, economic "underdevelopment", and imbalances created by structural 

inequalities need to be redressed, to better address the issue of Abonginai youth confIict 

with the law. 

Justice As Healing 

"Native people need to hed. Ar?d spirituality is the way for the Native people to 

start healing ..." (Huber and White 1992: 254). First Nations peoples across Canada are 

beginning to deal with the devastating after-effects of colonialism, cultural genocide, 

mission schools, the imposition of foreign law and justice on their societies, and the 

resulting overrepresentation of their peoples within the justice system. ''hcreased 

concerns have been raised about the effectiveness of adversarial systems of criminal 

justice, particularly where these systems have been 'imposed' on cultures which 

traditionaily utilized rnediation, negotiation and other forms of dispute resolutiodA 

(Griffiths and Patenaude 1992: 69). This resurgence of interest in traditionaï, 

cornmunity-based justice structures has been accompanied by increased involvernent of 

communities in the delivery of justice services and in the use of non-adversarial 

approaches to rnaintaining peace and restoring order (GRffitlis 1996). 

... An ancient conviction shared by a great many Aboriginal peoples [is] 
that the best way to respond to the inevitable ups and downs of life, 
whether defined as "criminal" or not, is not by punishing solitary 
offenders. The focus must be shifted instead towards the teaching and 

' James (1993) compares the "Iinear" system of non-Aboriginal culture to the "circular" system underlying Aboriginal 
thought. Sentences handed down through a western judicial process do not address the underlying dysfunction. In 
First Nations culture. a prevention of the recurring problem must be addressed, in order to arrive at a solution. The 
difference lies in the anempted removal of the prob1em (Le.. the individual) versus the solving of the problern. The 
underlying dystùnctions in First Nations healing are addressed by using a "holistic" heaiing circle procedure, 
wlierein the entire farnily and community take responsibility for, and become equally and actively involved with the 
individual in question. 



healing of al1 the parties involved, with an eye on the past to understand 
how things have come to bey and an eye on the friture to design measures 
that show the greatest promise of making it heaithier for al1 concerned 
(Ross 1996: 15). 

The Incompatibifity of Western Law and Justice with First Nations Wor fdviews 

. . . mirnagine that our two cultures are represented by a skin diver and a 
moon walker. Because they lived and worked in different environments, 
they developed different footwear to suit their needs. The moon walker 
created heavy boots, because there is less gravity on the moon. Without 
hem, he would float off into space. The skin diver needed his swim fins 
to propel him through the denser atrnosphere of the ocean. Without them, 
his ability to move about was severely resû-icted. As long as each stayed 
within own footwear, in his own environment, they could move easily and 
well. If, however, the skin diver were forced to put on weighted moon 
boots, he would be at risk of drowning. SimilarIy, if the moon d e r  
changed to swim fins, he would likely float off into space. In either case, 
each would be likely to come to grief if forced to Wear the other's 
footgear. 

Suppose, the metaphor continues, the moon walker was not aware that the 
skin diver operated in a totally different environment, just as the first 
settlers to arrive in North America were unaware of Aboriginal 
worldviews, languages, spirituality, govemance and the like. Suppose as 
well that the moon walker, believing in the "rightness" of his own ways, 
tried his best to get the skin diver to kick off those fins and Wear moon 
boots instead. Suppose, like the settIer nations coming to North America, 
they used everything from persuasion and ridicule right through to legal 
prohibition. After a tirne, the skin diver might finally be pressured into 
taking off his swim fins (at least while the moon walker was watching!). 
When he did that, however, he would not have traded environments at d l .  
Instead, he woutd have been robbed of his capacity to swim successfully 
on his own. 

Given enough tirne, his reduced mobility and his loss of power, confidence 
and self-esteem would destroy even his wish to move. He would begin to 
Iose even more of the access he once enjoyed to his own environment, his 
capacity to explore it and rejoice in it. Instead, he wouid begin to live cut 
off fiom anything that gave life its purpose, its thnll and its potential for 
awe. 



Within that metaphor, the Western world has indeed done everything it 
couid to force Aboriginal people to discard their traditional footwear. Our 
imposition of residential schools is but one example. M e n  children 
disappeared into those non-Abonginal institutions, everythmg was new. 
Instead of being encouraged to develop personal qualities and wide 
notions of responsibility, they found themselves trained into unthinking 
acceptance of codes of "right" behaviour established by others. Instead of 
a 'Watural Law" of interdependence requiring that they connect with each 
other as CO-adventurers, they were trained into seeing each other as nvals 
and cornpetitors. Instead of learning about humility and deference, they 
were trainec! to start thinking of themselves as "better than" or '%orse 
than" their fellows (Ross 1996: 268-269). 

A different worldview leads to a different perception of crime, which begs for a 

different response to wrongdoing, and a unique conceptualization of "justice". The 

Assembly of First Nations explains the holistic approach to justice: 

Even though the First Nations do not adhere to a single world view or 
moral code, there are nonetheless commonalities in the approach of al1 
First Nations to justice issues. A justice system fiom the perspective of 
Fkst Nations is more than a set of rules or institutions to regulate 
individual conduct or to prescribe procedures to achieve justice in the 
abstract. 'Justice' refers instead to an aspect of the natural order in which 
everyone and everything stands in relation to each other. Actions of 
individu& reflect the natural harmony of the community and of the world 
itself. Justice must be a felt expenence, not an intrusive state of order, 
imposed fiom the outside, and separate fiom one's experience of reality. 

Justice for First Nations has traditionally been the daily, shared expenence 
of citizens of the community, part of general teachings, values and 
traditions that sustain the people as a people. in short, it has been part of 
the overali fabric of First Nations lives, and part of the sense of 
responsibility felt by every community member for the other and for the 
creatures 2nd forces that sustain al1 human life. Justice is not a concept 
easily separable from other concepts that make up the ways by which First 
Nations have come to know themselves and the world. Nor is it static. It 
evolves as a First Nation grows and adapts to changing circurnstances, so 
that harmony and balance are maintained 1993 cited in RCAP 1996: 
3). 



Ross (1 996) provides a comprehensive description of the general intricacies of 

First Nations thought5, fkom a non-First Nations perspective6. To create separate justice 

processes, some First Nations comrnunities are in the process of reviving traditional 

values. Discussions on traditional First Nations methods of resolving conflict explore the 

social and traditional aspects of First Nation life, which served to prevent conflict. These 

discussions range ". . .fi-om child rearing to hunting znd fishing, storytelling, narning, 

cosmology, ceremony, the importance of family and clan structures and the impact of the 

residential schools" (Ross 1996: 253). 

Within traditional Abonginal understanding, a justice system involved far 
more than simply controlling how disputes were handled after they broke 
out. Instead, the primary emphasis was on teaching individuals from birth 
how to live together in ways that avoided or minimized them in the first 
place (Ross 1996: 256). 

In traditional times, values were taught, and passed on, and they contributed to a 

peaceful society that had very little need for "corrections", or sentencing by a "neutral" 

third Party. Those who offended against others carried the responsibility of creating their 

own responses, also governed by traditional law, to compensate. Traditional justice 

involved prevention in al1 its forms: socializing community members so they would 

' It is undersfood that there are many variations in culture and worldview arnong First Nations. At the risk of over- 
generdizing, the general worldviews presented here serve to provide only a basic understanding of what some of 
these beliefs may be. The extent to which individual First Nations peoples in the rcsearch community know of, or 
subscribe to, traditional teachings o r  values is partially due to colonialism, and the effects of cultuta1 imperialism, 
industrialization, and rnodernization. Subscription to traditional beliefs is also based on choice. However, the 
impetus for transformative justice is only partially based in its relative consistency with traditional beliefs, and the 
success arid popularity of transfomative methods are not reliant on the extent to which tradition is revived. -4 fairly 
common belief, voiced often arnong rcsearch respondents, was the value of traditional healing and its connection 
with and potential CO address criminal behaviour. 

ci ROSS*S (1996) discussion is particularly usehl in the context of this thesis, as the latter is also written from a non- 
First Nations perspective. Ross (1996) explains the differences behveen western and First Nations worldviews, from 
the perspective of the western thinker. It enables the reader to gain a cursory understanding of the differences in 
worldview, trom a familiar starting point. This section is thus heavily reliant on Ross's book, Returning to the 
Teachings: Exploring Aboriginal Justice. Toronto: Penguin Books. 



understand the rules and that they were expected to follow them, and creating healthy 

living conditions to prevent wrongdoing. Thus, First Nation law and justice were not 

prescriptive, or written d e s ,  about what people should not do; rather, they were values- 

based, oral teachings about how people were expected to be, as individuals and as 

members of a group, which were reinforced in every aspect of Iife. Ceremonies, the 

language, stories, and traditions al1 reinforced traditional values. Teachings also 

expressed potential consequences if those duties were not performed (Ross 1996). 

Since colonialism and the mission schools, First Nations peoples have had to take 

large steps backward to understand traditional laws and values, and it is upon these values 

that new processes and practices will be based to restore harmony in First Nations 

communities, and deal with the issues that confiont them today. When the values are 

identified and a discussion ensues about fostering traditional values, "only then is it 

appropriate - or even possible - to turn the discussion towards devising processes for 

responding to people who have lost or denied the teachings, and those processes 

themselves must demonstrate allegiance to the teachings" (Ross 1996: 266). 

Thus, traditional values must be re-instilled, not only to govern how First Nations 

communities organize themselves and live day by day, but also to guide how they respond 

to wrongdoing that inevitably does occur. 

Crime and Justice frorn an Holistic Worldview 

People who offend against another.. .are to be viewed and related to as 
people who are out of balance - with themselves, their family, their 
cornmunity and their Creator. A rehirn to balance can best be 
accomplished through a process of accountability that includes support 
fiom the cornmunity through teaching and healing. The use of judgment 



and punishment actually works against the healing process. An already 
unbalanced person is moved M e r  out of balance (Ross 1996: 17 1). 

Ross (1996) asserts that one of the most serious gaps between western and First 

Nations thought is the different perception of wrongdoing and how to best treat it. 

Western punitive approaches to crime are based on the assumption that the individual is a 

bad person and therefore must be punished. First Nations peoples believe that a wide 

variety of misbehaviours may indicate that a person is drifthg away from supportive 

relationships with farnily, fiiends, and comrnunity members. For example, alcohol abuse 

is only a symptom of a much deeper problem which, if left unaddressed, only persists and 

leads to M e r  abuse and conflict. 

Western theories of crime causation are inadequate explmations of the First 

Nation belief in the interdependencies of al1 things, and punitive, crime- (Le., symptom-) 

and offender-focused justice solutions also fa11 short of the holistic approach required to 

address conflict and crime. The principles of wholeness and interconnectivity serve to 

partially expluin First Nations perceptions and responses to wrongdoing. Due to the law 

of interconnectivity, Creation demonstrates principles of mutualism, interdependence, and 

symbiosis, which translates into several obligations for hiimans: to demonstrate respect, 

to offer support, and to work towards cooperation. 

Each criminal act affects many people, in many ways, and justice must involve 

repairing those injuries and restoring balance to those people. If the imbalances are not 

attended to, the pain spreads and affects other relationships, touching infinite nurnbers of 

people, and ultimately, retuming in a vicious cycle. Many First Nations peoples believe 

that taking responsibility cornes fiom learning directiy fiom others, how they were 



afTected. By appealing to an offender's four dimensions of the self, s/he actually feels 

some of the pain, grief, outrage, sorrow, or other emotions caused in others. 

The principle of wholeness relates to justice, in that "when people cause 

problems, a justice system [must] investigate al1 the factors that rnight have contributed to 

the misbehaviour" (Ross 1 996: 64). This means that the investigation and understanding 

must go bzrk in time, and laterally, to the offender's family and fïiends. The plan of 

action involves efforts on the part of the offender to address hisher problem, as well as 

the whole cornmunity to do what they cm about their problem. Because disharmony 

affects all, it is considered to be everyone's disharmony. 

. . .The principle of wholeness thus requires looking for, and responding to, 
complex interconnections, not single acts of separate individuals. 
Anything short of that is seen as a naïve response destined to ultimate 
failure (Ross 1996: 64). 

The principle of wholeness of the individual involves remembering that people who 

offend have many facets; their offending behaviour should not be used to label them as 

people. In punishing offenders, their more positive qualities are also punished, which can 

destroy them. 

Many First Nations peoples insist that the justice system must look beyond the 

particular crime and try to examine al1 the events and forces that lead up to it. It requires 

an understanding of al1 the waves that "have converged on [offenders] during their lives" 

(op cit: 74). Many of the waves will continue to exist, and affect the individual; thus, 

new skills are required that will facilitate riding those waves more successfully in the 

future. Colonialism kvas the first wave, and while it is not identified for the purpose of 

placing blame, it does provide insight into the challenges confionting First Nations 



peoples today. An understanding of the waves also provides an explanation of kow 

determinism and fiee will both affect people and their actions. Ross explains that "while 

you cannot control the waves, you can control how you meet them and attune yourself to 

their energies" (1 996: 76). 

It is Western belief that each individual has control over hisher own destiny. 

First Nations worldviews consider this belief to be sinplistic and dangerous. Because of 

the belief in interconnectivity, individuals are not perceived to be powerfùl enough to 

swirn against currents of the past and present alone. "A society that makes such 

assumptions and then deals with its own problems by examining only the isolated acts of 

solitary individuals is seen as sornewhat naïve and at nsk of experiencing an escdation in 

problems" (Ross 1996: 2 1 0). 

When considering First Nations views on wrongdoing, the application of western 

responses is non-sequential. "Almost every aspect of our western approach to justice 

breaks traditional Aboriginal law" (Ross 1996: 12). The following western beliefs are 

inconsistent with First Nations values and worldviews: 

believing that offenders can be dealt with individually, through 
rehabilitative or retributive methods; 
believing that offenders can stop their antisocid behaviours on their 
own; 
focusing on the act of wrongdoing, or the symptom as the probIem; 
trusting adversarial processes as responses to conflict; 
labelling, stigmatizing, and alienating offenders; 
considering a plea of guilty and serving a punitive sentence as taking 
responsibility; 
relying of professionals, or third party strangers to resolve confliçts 

Traditional law, on the other hand, believes that justice processes rnust involve al1 those 

involved with the offender and victim; consider the past of each offender and work 
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toward helping himher to address underlying issues; heal relationships with the four 

aspects of the self, and others; bring health and understanding back to those relationships 

through collective problem solving; work with offenders to help them to realize they have 

worth and dignity and can overcome their challenges; encourage offenders to take 

responsibility for their acts by understanding their own pain and the pain they have 

inflicted on others; and rely on the use of community members and those involved in the 

conflict to resolve it (Ross 1996). 

Truditioma f Justice in TLingit soeietied 

While the catalyst for restorative justice in Canada has largely been Aboriginal, it 

is an oversùnplification to romanticize that, pior to European colonialism, Fust Nations 

cornmiinities were living in peaceful harmony within and between tribes. In traditional 

First Nations societies, conflict presented a problem to group cohesion and survival; 

therefore, it had to be solved by the group (James 1993; Nielsen 1992). Disorder was 

addressed through restorative action (Cawsey 199 l), as reimbursement, replacement and 

reconciliation were important elements for regaining the "balance" within the group, and 

restoring cornmunity harmony (James 1993). 

Pice and Dunnigan (1995) describe the role of peacemaking in traditional 

Abonginal methods of resolving intra- and inter-tribal conflicts. Elaborate peacemaking 

ceremonies were held to work through disputes, especially those involving the loss of life 

(op cit). Traditional behaviour noms  among the Inland Tlingit (whose people now 

inhabit 



Alaska and Canada's northwest regions) implied the expectation that individuals maintain 

peaceful relations with others within their own and with other tribes, regardless of their 

true feelings (op cit). Gift-giving customs and diplomatic methods of trade and alliance 

with Europeans were also integral components of peacemaking systems. Modem 

manifestations of peacemaking cerernonies hold promise because the traditional value of 

mutual interdependence is revived and reinforced, It is perceived that if a community 

mernber is "out of balance" with him/herself, s/he is not be conforming to group 

expectation and causing conflict; this threatens th+ balance of the group, and thus, group 

survival (Nielsen 1994, in Price and Dunnigan 1995). 

According to Oberg (1 934), Tlingit societies used restitutive rnethods to address 

conflict, and although irnposed for the purpose of equal compensation, the by-product of 

the repayment was not entirely void of punitive, painful, or stigrnatizing oritcomes. Clans 

were characterized by hierarchical relations, and very strict and separate rules govemed 

reparation within and between Clans, depending on the transgressor's position in the 

hierarchy. Reparation was made not only to cornpensate loss, but also to neutralize the 

shame irnposed on an offender's clan8, and to restore its honour. 

Criminal acts were differentiated fiom shamefüi acts: criminal acts were 

politically or legally prohibited, and shamefid acts were connected either with etiquette, 

mords, religion, or economy. While crime was punishable by measures taken against the 

Tlingit is the culture of the participating research community. 
Adultery benveen Clans was punishable by death, except when the adulterer was of very high rank. In such cases, 
the husband's own Clan gave his goods to pacifL him, so he would not demand the death of his wife's lover 
(dernanding the death of a high ranking man was a very serious matter). His wife's Clan would also give him 
property. These two transactions were perforrned at a gathering, and known as "tuwatuk'ayawaci", meuiing, 'rhey 
wipe the shame from my face" (Oberg 1934: 149). 



life and property of the individuals of a Clan, the shameful act was punished by ridiculeg. 

There waç no penalty for murder, adultes: or thefi within Clans, but when transgressions 

occurred between CIans, a man of equal rank to the victim was often killed (fkom the 

offending Clan) to compensate for the loss or injury'O. If an offender was of high r d ,  a 

payment of goods brought status back to himlher, and he rarely suffered a loss of rank; 

thus, offenders with less riches (and thus less leverage), if they were not killed for the 

crime (depending on its nature)'', were sometimes subjected to slavery (within their own 

or for the injured Clan) as repayrnent (Oberg 1934). 

M e r  the settlernent of a dispute through execution or a payment of goods, the 

matter was cIosed by a peace dance, involving the two feuding Clans. The whcle village 

attended the ceremony, and various rituals were taken part in, which symbolized peace, 

humility, happiness, and plenty. Subsequent to the ceremony, certain members fasted, 

and a pow-wow type of ceremony followed. In this way, peace was publicly proclaimed 

and conflicts were laid to rest (see Oberg 1934). 

Certain social characteristics emerge fiom the laws and methods of sanctioning 

Tlingit transgressors of social noms. Most important to Tlingit people is the fact that 

they are members of a Clan, and the Clan carried importance as a sovereign group. 

So effective was ridicule. that the performer of a sharnefùl act often died as a result of social disapproval (Oberg 
1934). Forms of ridicule included: being the subject of gossip, having ludicrous representations of the offender 
carved on a totem pole, or being cdled a white man (which was considered the height of public censure!). 

'O The survival of the Clan was ensured in this manner. If a man of high rank (Le., high value) was killed, the 
offending Clan would lose an equally "valuable" rnernber as repapent. However, if a man of high rank killed a 
man of low rank of another Clan, the rnurderer generally went free. 

" A clan punished its mernbers by death only when shame was brought to its honour; dthough, to die for the honour 
of one's Clan was considered an act of great bmvery, and the body was buried as that of a great warrior. Crimes 
punishable by death within the Clan included incest, witchcraft, marriage with a slave, and prostitution. Murder 
arnong the Tlingit was puiiishable by death when committed outside the Clan. 



Second, individual status within the Clan was very important, and transgressions not only 

threatened an offender's position within the Clan, but also brought shame onto the entire 

Clan (if the injured party was of another Clan). Responses to of5ending behaviour thus 

had more to do with an individual's position than with the offence. Social norrns were 

enforced in that individuals who cornmitted certain offences, risked theu rank or titïe; 

conformity thus secured position. Injuries upon individuals were considered to be 

injuries against the whole Clan; thus, crime against individuais did not theoretically exist, 

as the whole Clan suffered and was involved in repayment (e-g., offering the life of an 

individuai of equal standing)''. Complex and inûicate laws and sanctions served to 

maintain the hierarchy and status quo (i.e., "restore hannony") within Clans, and preserve 

the Clan's honour. Pnnciples inherent in their peacemaking processes included 

reparation for wrongdoing, interdependency, respect, addressing victim needs, and 

restoring hannony and honour. 

It appears as though reparation in pre-colonialist Tlingit societies is not entirely 

characteristic of "restorative justice" as it is interpreted today. However, while the 

processes are different (as were the laws and the times), the values remain very much the 

sarne. This is perhaps the reason why many First Nations peopies argue that while 

traditional practices cannot necessarily be re-instituted, the values that guided them can 

(RCAP 1996). 

" See also Jensen (1995), who compiled an oral history of the laws regarding marriage, childbirth and training of 
children. the potlatch, the environment and treatrnent of animals, and the consequences of (punishments for) 
breaking the laws. She also briefly explains the clan systern, leadership, clan narnes and crests, values and beliefs. 
Much of the information included in Jensen (1995) supports the information provided by Anthropological accounts, 
but in further detail, and through primary sources. 



Jensen (1 995) asserts that sharing and respect were two major values, which 

guided behaviour. Engaging in these principles guaranteed to the actor that they would be 

reciprocated in the future, thus ensuring hisher survival. These values persist today; it is 

believed that al1 values, beliefs and laws that comprise the Inland Tlingit (and other 

Yukon First Nation) worldviews can be categorized under the value of respect (for the 

land, the animalsl the plants, al1 people, and oneself), which bhds people together and 

fosters harmonious relations (Jensen 1995). Traditional methods of resolving conflict 

reflected the belief in the restoration of harmony, and that this responsibility was shared 

among the comrnunity (Sharpe 1998). The Nares Mountain Wilderness Camp (of the 

Yukon Territory) trains peacemakers in the following core values? which are consistent 

with tradition, and vvhich surround the main principle of Unity, or Oneness: Respect, 

Honesty, Sharing, Strength, Hurnility, Faith, and Love (Nares Mountain Wilderness 

Camp 1998). 

Peacemaking Criminology and Aboriginal Approaches ta Healing: Revitalizing 
Justice 

No arnount of thinking and no arnount of public policy have brought us 
any closer to understanding and solving the problem of crime. The more 
we have reacted to crime, the farther we have removed ourselves fiom any 
understanding and any reduction of the problem (Quinney 199 1 : 3). 

Quinney (1 99 1) believes that the curent criminai justice system is founded and 

operates on violence, and thus breeds violence. Crime is a manifestation of saering, and 

passes suffering onto others; thus, to add to an offender's suffenng, the problem persists 

and worsens (op cit). Rather, love, compassion, and empathy are required to gain an 



understanding of "the criminal", to enable ourselves to feel the offender's pain, and 

commit to achieving pain alleviation for d l .  

To end human suffering, eliminate crime, and achieve justice, a transformation of 

the self, perspective, and our social, economic and political structures is required through 

non-violent and peacefûl rneasures (Pepinslq 199 1 ; Van Ness and Strong 1997). 

Alternatives to incarceration are necessary; however, they must be "open - parti~ipatory~ 

democratic rather than hierarchical, compassionate rather than judgmental, invitkg rather 

than coercive, usually operating by consensus rather than by patriarchal management" 

(Pepinsky 199 1 : 3 15) to accomplish peacemaking objectives and provide a more 

productive approach to confiict. 

Taraschi (1998) draws important parallels between the theory of peacemaking, as 

it serves to revitalize criminology, and Aboriginal justice initiatives, as they serve to 

revitalize the quality ofjustice for First Nations peoples. Both movements are based in 

spiritualit., and strive to transform people, relationships, and the conditions that give rise 

to conflict, toward healing and eventual individual and cornmunity peace. Punishment is 

seen as ineffective and perpetuating power imbalances in society, and contnbuting to 

crime. Like peacemaking criminology, First Nations peoples consider offending 

behaviour within the context of oppression, and the centuries of violence, dehumanization 

and discounting of traditional Aboriginal ways, and the near-genocide of First Nations 

people. Neither approach is based in quick-fix solutions to sociai structural problems, 

which are the major causes of violence and crime (op cit). Similar to the intents of First 



Nations communities in developing more culturally appropriate justice initiatives and 

revitalizing their culture and communities, subsequent to colonialism, 

The arriva1 of peacemaking in crirninology reflects . . . that basic needs were 
being denied by current social arrangements, including processes intended 
to bring about justice. Our current images of what constitutes justice can 
no longer be tolerated for they no longer promote processes and social 
arrangements that lead to justice . . . Within the Aboriginal justice initiative, 
the native way of life is upheld as an essential strategy t s  counter the 
intnisiveness of the conventional structures of justice for First Nations 
people (Taraschi 1998: 109, 1 14). . . . 

. . . Given their mission to make the expenence of criminal justice more 
meaningfiil for First Nations people in conflict with the law, these 
initiatives are a clear response to dissatisfaction within the conventional 
structure of justice and thus represent a "deliberate, organized, conscious 
effort by members of society to construct a more satisfjmg culture" 
(Wallace 1956, cited in Taraschi 1998: 1 14). 

Modern notions of peacemaking serve to address underlying conflicts that have 

given rise to conflict and crime. Peacemaking involves teaching and healing, and 

creating healthy relationships, between al1 those involved, and within the mental, 

emotionai, physical, and spiritual dimensions of each of them (Ross 1996). 

Once 1 started to gain some understanding of those different kinds of 
justice goals, it became easier to understand why disruptive acts 
themselves might no longer occupy centre stage within a peacemaking 
process. While they can serve as dues to the degree of disharmony and 
alienation afflicting the life of the offender, that's essentially al1 they are. 
The real issue is how such states of dishannony have corne into existence 
and what can be done to turn them around. That issue involves a more 
detailed and wider-ranging inquiry, as weil as a different set of judicial 
responses at the end of the justice day (Ross 1996: 96). 

Transformative Justice and Community Developrnent 

You cannot conquer violence by treating the violence of oppressed people 
in isolation fkom the continued violence of their oppressors (Pepinsky 
1991: 319). 



Ruth MOMS (1 994) first coïned the term "transformative justice",13 and asserts 

that crime is not only a violation of peopIe and relationships, but it also offers an 

opportunity for "a transformation of those people and relationships that can deal with the 

causes of crime, and in that way, increase safety in the community" (71). According to 

Sullivan, Tifft, and Codella (1998), it is at the point of transformative justice that the 

restorative justice and peacemakhg criminology movements fmd their common ground. 

Both perspectives argue that justice should not involve the employment of power, control? 

or violence as a means of correction. 

However, it has been argued that most restorative practices that seek to 

accompiish the objectives of repairing harm and ïnvolving victims, offenders, and 

communities in resolving conflict rarely venture beyond the immediate confiict, and "tend 

to be confined to very specific incidents and particular individuals" (Willte 1998: 17): 

... Most alternative justice programs appear to focus on relational aspects of 
confiict exclusively, without regard for social and comrnunity problems 
that shape crime and victimization (Zehr and Mika 1998: 50). 

Less attention is generally paid to the patterns of social inequality or 
disadvantage which make both victims and offenders, and indeed their 
communities, more prone to the experiences of criminal h m  and to the 
processes of criminalization (White 1 998: 1 7). 

Consistent with this argument, Sharpe (1998) states that although community 

peacemaking circles reflect principles consistent with VORP and family group 

conferencing, they take restorative justice and reintegrative shaming theories two steps 

l 3  Mortis (1994) refers to transformative justice in a social context. Moore (1993) atso uses the term transformative 
justice, but it is psychologicaliy-based, with the objective of transfoming the affect, or emotions associated with 
crime and victimization, 



Victim-offender mediation emphasizes the reminder that offenders h m  people, 

and that offenders must be accountable to those they have harmed. Family group 

conferencing recognizes that both victims and offenders need suppoa and reintegration 

following an offence, and that support people are key components of this endeavour. 

Circles, whether healing, sentencing, or peacemaking, reinforce the understanding that 

part of the responsibility for dealing with crime lies with the larger 
community, not just the persons and families directly affected by it. 
Second, the process of dealing with crime does much more than soive 
isolated criminal problems. It is also a vehicle for building community 
(Sharpe 1998: 37). 

This quote is particularly relevant to many First Nations communities today, 

because they are currently dealing with the effects of colonialism and oppression. The 

transformative approach recognizes that an underlying problem caused the conflict, and 

the response includes much more than repairing the h m  created by a specific incident or 

helping the victim heal fiom its effects. in peacemaking circles, h m  reparation and 

offender accountability f o m  part of a larger holistic plan, which is designed to not only 

address victim issues, but also to support the offender in following a healthier path, which 

will help to prevent similar occurrences in the future. The intention behind victirn, 

offender and cornmunity healing is to transform the imbalances or conditions that 

provoked criminal behaviour. Many communities use circle processes precisely because 

the underlying social conditions in their communities are dysfunctional, and lead to crime 

and conflict. In many cases, restoring what previously existed is not a desirable option. 

Circles focus on a much broader range of changes. Circles strive to 
change relationships by changing the circumstances of offenders, victims, 
and of their respective "communities". . . .Circles are not just a diserent 
way to process crime. Circles are about community development, about 



rebuilding a sense of sharing the responsibility of citizenship. By enabling 
individu&, families and communities to rnake decisions about conflict 
withh their lives, circles strengthen connections to families, to 
communities (Stuart 1997: 14). 

In this way, harms resulting fiom crime are the shared responsibility of the family 

and the whole cornmunity, who "let the offender lose their way and fa11 into criminal 

behaviour" (Sharpe 1998: 39). Resolving conflict solely at an interpersonal level will not 

address the larger conflicts that cause offending behaviour. Because of the three- 

dimensional nature of restorative justice, the young offender cannot heal and re-integrate 

into the cornmunity without the comrnunity's active support and involvement. Part of the 

philosophy underlying peacemaking circles is that %e h m  of one is the h m  of dl ;  the 

joy of one is the joy of all" (Couch, cited in Stuart 1997); thus, crime and victimization 

are community issues. 

Cornrnunity-based justice in First Nations communities focuses its efforts on 

transforming the pain of the past, and strengthening interdependent relationships in the 

present, toward self-slifficiency for the future. This involves addressing the injustices 

perpetrated on them by their oppressors, and the social inequalities that plague their 

current existence. While family group coderencing speaks of empowering and 

strengthening farnilies, and reintegrating offenders (Maxwell and Morris 1993), 

. . .a close reading of the text will show that what they are empowered to do 
is not to address the sources of inequality and social vulnerability, but only 
to participate more effectively in the justice process.. . .they cannot address 
the wider social issues which reside well outside of the criminal justice 
system (Polk 1 994: 132). 

It is highly unlikely that working with youth and their farnilies alone will address 

the social inequalities that pose barriers to youth and community development. The 



notion of cornrnwiitarianism, whereby individuals are "enmeshed in interdependencies 

which have speciai quaiities of mutual help and trust" mraithwaite 1989: 100), is the 

ideal upon which restorative and reintegrative strategies are built. This insinuates that 

developmental institutions and experiences are essential elements in engendering 

interdependency and cornmunitarianism. While youth crime is a symptom of the 

breakdom in the elements which provide interdependence and foster cornmunitarian 

ideals, the real problem is the failure of social institutions whose role is to provide 

integration of youth and farnilies in community life. Polk (1994) argues that it is 

essential to address the major questions of unemployrnent, inadequate 
schools, institutional raçism in its widest context, politicai structures, 
health and recreation institutions, given that these are central issues for 
supporting cornmunitarianisrn ( I  3 1). 

In essence, the cause of much youth crime has to do with social injustice: the lack 

of opportunities for work, inadequate housing, health care, recreational options, and poor 

ties to school. Youth and their farnilies (especially of First Nations background) are 

powerless to make changes in these areas, and thus, lack the interdependencies essential 

to integration in society. Thus, the place to begin positive youth development is '%th 

those institutions which are central to establishing conventional and legitimate identities - 

school, work, politics, recreation, health and family institutions" (Polk 1994: 13 8). 

White (1 998) expands on this approach and argues that criminal justice responses 

to youth crime must be seen as a larger process, which integrates "a holistic, community- 

building approach" (op cit: 2) with community crime prevention measures. 

Crime is not reducible to the individual. It is a social phenornenon. 
Concentrating solely on the individual offender, or speci fic incidents of 
h m ,  belies the necessity for widespread changes in particular locales. An 



important task of crime prevention, and in dealhg with young offenders, is 
to use the opportunity of intervention in order to re-build communities, 
and to foster the ideas of solidarity and CO-operation. Reintegration, to be 
meanin@, must involve the nesting of the young offender in a web of 
farniliar, pro-social relationships oriented toward comuni ty  
improvements (White 1998: 2 1). 

Bazemore (1999) applies restorative justice principles and assumptions to what he 

has referred to as a "relational approach to rehabilitation" (1 55). This approach "links 

crime to a breakdom in social relationships and hence prescribes a reintegrative response 

to crime focused on attempts to repair, rebuild and enhance bonds or ties between young 

offenders and their cornmunities" (Bazemore 1999: 155). 

Young people grow up in, live in and belong to their communities; however, if 

they are not comected and respected, they have the power to destroy the community 

(Watson 1997). Adults with roles in work, family and community Life have self-images 

of usefirlness and belonging, and a public image as a contributing member of society. 

They do not commit crime because they have a stake in conformity, which ensures they 

have much to lose if caught engaging in illegal activities. Most youth lack this sense of 

" ~ 0 ~ e ~ t e d n e ~ ~ " .  They do not hold positions of responsibility in work, community or 

famiIy groups that allow them to make meaningful contributions; hence, they becorne 

marginal comrnodities, even liabilities, in conventional society. Thus, there appeûrs to be 

little to lose by engaging in criminal behaviour, because the stake in conventional 

behaviour is low. Youth who fail are increasingly stigmatized, and their self- and public 

image is negative, which fuaher weakens their bonds to conventional social groups 

(Bazemore 1999). 



Bazemore (1999) theorizes that the key to thinking about patterns of crime and 

communities involves the cycle of crime, fear, withdrawai, isolation, weakened 

community bonds, and more crime. The assurnption is that the more connected 

community mernbers are, the more Iikely they are to refiaîn fiom committing crime. 

Weakened cornrnunity bonds, or a lack of community comectedness, is a contributhg 

factor to crime causation; and "as community bonds are weakened, the power of 

community disapproval as a force for restraining crime is reduced" (Bazemore 1999: 

16 1). 

White (1 998) argues that youth crime is a reflection and an outcome of social 

divisions and inequalities characteristic of current socio-econornic policy. Various 

individual, situational, and social causes of youth offending behaviour must be situateci 

and undeetood within the wider societal contexts and community conditions which shape 

the overall life opportunities and expexiences of young people14. Labelling and 

disregarding certain communities and the generation of youth as part of the underclass 

and criminal culture M e r  stigrnatizes and rnarginalizes, and perpetuates the problems 

that cause delinquency. Exclusion fiom the institutions that provide "legitirnate" 

identities forces youth to seek alternative sites where social identity and belonging can be 

forged; subsequently, youth rebel against those with ownership of public space. 

The approach to addressing this self-perpetuating cycle of youth exclusion, 

marginalization, and crime is to encourage the participation of and provide some 

'' White (1998) argues tbat "to address issues o f  youth crime adequately ultimately requires that analyses shift from 
simple multi-factoral analyses, to consideration o f  broader social processes which give rise to and exacerbate 
particular 'risk factors"' (White 1998: 8). 



ownership to young people in developing approaches to youth problems, in partnership 

with local agencies. The response invoives changing perceptions of young people, 

establishing re-connections between youth and adults, increasing the willingness and 

capacity of community members to take responsibiliw for cornmunity social issues, 

challenging dominant ideologies and repressive structure, and reforming social 

institutions which disadvantage and margindize young people (White 1998; Bazernore 

1 999). 

If restorative justice is to be truiy transformative then it must be connected 
to genuine community alternatives, based upon open, accountable 
participation and social inclusion. For young offenders, this means being 
part of the solution to communal problems, rather than living symbols of 
social disorder and the pains of inequality (White 1998: 22). 

Bazemore (1 999) advocates for an approach to rehabilitation that is focused iess 

on treating young offenders than on building communities; less on new treatment 

prograrns and more on institutional reform to promote youth development; Iess on 

counselling to improve self-image and more on changing the public image of young 

people in trouble; less on youth justice professionals and more on building connections 

between young offenders and cornmunity members. "Restorative justice responses to 

crime cm attempt to break into the cycle of crime, fear and weakened relationships, and 

in so doing offer a holistic approach to addressing sanctioning, safety, preventative, 

peacemaking, and rehabilitative needs" (Bazemore 1 999: 162). 

A relationship-building focus of restorative justice and approach to reintegration 

and community building involves h e e  basic components. First, the involvement of al1 

three parties (victims, offenders, and communities) affected by the crime is essential. 



Second, the role of government is peripheral to support the primary and informal roles of 

community members and socializhg institutions in the reintegrative response to crime. 

Third, to support the first two components, communities and institutions must support 

young people in building competency, and provide them with the capacity and 

opportunities in the community. On a micro level, this involves enabling young people to 

develop rneaningful relationships with adults to M e r  the objective of gaining 

community acceptance. On a macro level, "policy and advocacy based on a relational 

approach would promote institutiond change and community engagement to ensure the 

wide availability of new roles for young people in work, education and civic life that 

provide such capacities and experiences" (Bazemore 1999: 163). 

More specifically, the response lies in community youth development (CYD) 

(Watson 1997), which embodies the best principles of community development and youth 

development : 

Cornrnunity development demands that citizens initiate and control 
activities to positively influence conditions affecting their lives. It calls 
for citizen participation, cooperation, and collaboration. [Community 
youth development] takes this principle one step further. It requires that 
young people be actively engaged in the process by deveIoping their own 
identi~y, self-worth, independence, sense of belonging, and connections to 
f ~ l y ,  community, the Earth, and the sacred. ft also develops their 
capacity to engage in life-long learning in order to contribute to family, 
community, and society, as well as to demonstrate cornpetence in 
vocational choices (Watson 1997: 197- 198). 

Conditions of communities must change so young people are presented with 

opportunities which will enable them to reach their full potential. Involving young 

people in the community developrnental process gives them stake in its well-being and 

survival. Community youth development is a holistic approach to working with young 



people in which the focus is on comunity building1'. It requires partnerships between 

youth, other comrnunity members, service providers, and others to create services and 

systems that honour and support comrnunities. Participation is another key element, as it 

fosters self-esteem among youth, promotes a sense of belonging, usefhlness, and power 

arnong youth, enables the acquisition of new skills, and provides an opportunity to work 

for social justice. As a result, young people become more involved in their communities, 

and the entire cornmunity benefits from their energy, creativity, and accomplishments; in 

the long-term, ''training youth as community-minded citizens is an investment in the 

community's future" (Watson 1997: 203). 

The best approach to even the most serious youth offending begs for a change in 

the very conditions and dynarnics that cause it. Unemployrnent and marginalization are 

only syrnptoms of sociat-structural problems that pervade entire comrnunities. White 

(1998) concludes that restorutive social justice must include broad-based comxnunity 

action on issues related to crime and violence, that involves al1 young people in social 

planning and cornmunity building. On-going community connections for young 

offenders are also necessary, as they contribute positively to community life. 

' j  CYD is based on the following premises or "best practices": 
Create a culture in which youth and adults respect each other and share responsibility. 
Create a just and compassionate society in which the focus is on the individual in community, and in which 
peace, justice and equality and valued and supponed. 
Create a space where young people feel and are safe. 
Create a culture of appreciation, in which youth can learn about relationships in a caring context, can celebrate 
successes, be supponed in failures, and can lcarn about their own and other cultures. 
Transfer practical, usable skills to youth and families to use among themselves and with others. 
Be conscious stewards of relationships who value mentorkg, rnodeling, and an openness to iearning. 
Use what happens naturally in relationships as a source of leaming for both the youth and [those who live and 
work with tiiem]. 
Create opportunities for youth to find their own path and identity (Watson 1997: 202). 



Community Court Peacemaking circles16 as a First Step 

A nurnber of Cmadian judges have recognized "that there has to be a better way 

to respond to the social and personal disorganization of many Aboriginal societies and 

that Aboriginal justice systems hold a promise that the criminal justice system has failed 

to fulfil" (RCAP 1996: 73). The have descnbed the western justice system to be 

confiontational", counterproductive degradation ceremoniesl*, whose sole objective is to 

process O ffenders Ig . 

What now makes for exciting tirnes is a recognition by increasing numbers 
of communities and justice professionals that a predorninant reliance upon 
the state will not diminish crime; remove its underlying causes; build 
healthy, safe communities; re-establish farnily values and responsibilities; 
rebuild the lives of individuals who have fallen into crime; nor restore the 
lives of victims ravaged by crime. This mutual recognition has spawned a 
search for new partnerships between justice agencies and communities, 
and for opportunities for communities to assume responsibility for conflict 
(Stuart 1996a: 206). 

Community court peacemaking circlesZo were developed in the early 1990s by 

interested Yukon communities2', in partnership with local judges, as a more culturally 

l6 Originally termed "circle sentencing", the term "peacernaking circles" is used more often in this thesis, to signiS. the 
broader objectives of sentencing circles, and to respect the preference of the research community. 

l 7  Coutu, Jean-Charles (1985). Citcd in RCAP (1996: 73). 

l 8  Stuart, Barry (1997). Quoted in the Ottawa Citizen, February (Al-A2). 
19 Fafard, Claude (1994). "On Being a Northem Judge", in R. Gosse, James Youngblood Henderson, & Roger Carter 

(Eds.). Confinuing Potcndntcrker Li and Riel S Quest: Presenfafions made af  a Conference on Aboriginal Peoples 
and Justice. Saskatoon: Purich PubIishing. 

" Stuart (1997) distinguishes behveen Comrnunity Peacemaking Circles (run by local keepers working with a Justice 
of the Peace, without Crown or defence counsel), Cornrnunity Court Peacemaking Circles (run by local keepers 
working with a judge, with the presence of Crown and defence counsel), Court Sentencing Circles (presided over by 
a judge, taking place in the courtroorn, involving only personal communities) and Talking or Healing Circles (for 
non-criminal matters). While the principles (and many of the objectives) are the same arnong al1 four, this 
discussion and research focus on the practices and processes of the Community Court Peacemaking Circle, which is 
the operating mode1 in the research community, and was witnessed by the researcher. 

" Although it is recognized that communities in Saskatchewan and Manitoba (along with other provinces) have 
adopted and adapted circle sentencing, this discussion of sentencing circles is focused on experïences and practices 
in Yukon communities. 



appropriate method of resolving conflict created by crime, in the hopes of restoring, or 

creating, balance and harmony in the community (Stevens 1994; Royal Commission on 

Abonginal Peoples 1996; Stuart 1996a). Circuit courts that flew-in or visited remote 

communities on a bi-monthy basis to dispense justice presented many problems, 

including the facts that justice personnel knew very little about the communities, were 

outsiders, did not speak the local language, and imposed a system of justice that was 

foreign to community members (RCAP 1996; Lilles 1997). Ofien held in community 

centres, potlatch houses, or other public venues, circles encourage community input into 

sentencing. Based on the reality that community members know the problems of their 

communities best, circles invite the participation of the offender, the victim, the 

Cornrnunity Justice Cornmittee, farnily, fiiends, cornmunity agency representatives, and 

other community members to address the underlying causes of crime and provide 

sentencing consultation to the court (Stuart 1 W6a; Stuart 1995). 

The majority of offenders sentenced in the circle have been adults, but some 

yowg offenders have also participated and received cornmunity-based dispositions in 

circles as well (Griffith and Corrado 1 9 9 9 ) ~ ~ .  Youth are seldom processed in the circle, 

because comrnunity court sentencing circles generally accept offenders with more serious 

crimes and records, and many communities prefer to process young people through more 

informal or diversionary processes. 

77  - LaPrairie (1995) rcported that more youth were sentenced in the circle than adults, which is inaccurate. 
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The very first sentencing circle involved the case of R v.   os es^, a 26-year old 

member of the Na-cho Ny'ak Dun First Nation, who was born and raised in the Yukon 

community of Mayo, and charged with taking a baseball bat to a police officer in 1992. 

With 43 prior convictions, and after having served various jail sentences totalling eight 

years, it was obvious that the criminal justice system had failed to protect the public, 

rehabilitate, or deter Mr. Moses fiom crime. Despite the criminal justice system's ten 

year investment of over a quarter a million dollars, MT. Moses's criminal behaviour had 

worsened over the three years pnor to his participation in circle sentencing. The system 

had failed to address the many complicating issuest4 that contributed to Mr. Moses's 

criminal behaviour. The presiding Yukon Temtorial Court Judge adjourned sentencing 

in the courtroom to permit the cornmunity the opportunity to become involved in devising 

a different approach and potential solutions to help break the cycle of crime and violence 

of the accused. The circle sentencing resulted in a suspended sentence, and the accused 

was placed on a two year probation order? 

" R. v. Moses (1992) 1 I C.R ( J ~ )  357 (Yukon Temtorial Court). 

'' Philip Moses was one of nine siblings, and al1 but one of his four brothers also had lengthy criminat records. Raised 
in a home environment fraught with alcohol abuse, Philip suffered from health problems related to alcohol abuse. 
His crimes were also committed either while impaired or to support his addictions. Much of his early life was spent 
in foster homes, group homes, and juvenile detention centres. He fünctioned at a Grade 6 level of education, and 
suffered frorn various personal problems and dysfinctional coping skills. The need for extensive personal 
counselling had been noted repeatedly before this incident, none had been provided (R. v. Moscs (1992) 1 1 C.R. 
(4Ih) 357 (Yukon Territorial Court)). 

The conditions included residing on the family trap line 60 krns outside of Mayo with a family member, efforts to 
facilitate reintegration with the family, a two-rnonth residential alcohol treatment program, a retum to his family's 
alcohol-fiee home, life and employment skills counselling and continued substance abuse counselling with the First 
Nation. The plan would be carried out with the support of key family and community members, and relevant justice 
system personnel (R. v. Moses (1992) 11 C. R. (4'h) 357 (Yukon Territorial Court)). 



The Criferia for Acceptame into a Peucemuking Circle 

Some judges have developed guidelines that outline the criteria for accepting an 

offender's application to be sentenced in the c i r c ~ e ~ ~ .  Generally, offenders must have 

pled guilty and accepted responsibility for the offence, be ready and willing to make 

positive changes in their life toward healing, have some connection to and support fiom 

community members, seek support fkom an Elder, deveIop a healing plan with the 

Community Justice Comrnittee or support group, and shown sincerity and a genuine 

desire to change, by taking steps towards fuifilling it. The victim's input is also 

important when considering whether a circle is appropriate in specific cases (Stuart 

1 996a; Stuart 1 996b; Bazemore and Griffiths 1 997). An offender approaches the 

Community Justice Cornmittee with the request, and if approved for support, makes a 

forrnal application before the court, where the court decides if it is "willing to take a 

calculated risk and depart frorn the usual range of senten~in~".~ '  

The Peacemaking Circle Process 

Some communities have empowered community members to act as "keepers of 

the circle". They ensure that circle teachings and @ d e ~ i n e s ~ ~ ,  and the values2', custorns, 

- --- - 

' 6  R. v. Alaku (1994) 1 12 D.L.R. (4'h) 732 (Court of Quebec); R. v. Joseyounen, (1995) 6 W.W.R. 438 (Saskatchewan 
Court of Queen's Bench): R. v. Morin (1 995) 101 C.C.C. (3d) 124 (Saskatchewan Court of Appeal), Judgement of 
Sherstobitoff J.A (in RCAP 1996). 

".' (1995) 6 W.W.R, 438 (Sask. Prov. Ct), (in Green 1998). 
Although guidelines vary by comrnunity, they often ask participants to speak from the heart, not intermpt others, 
respect others' submissions equally, only speak when holding the clockwise-passing feather, and remain until the 
end of the circle (Stuart 1996a). Participants are asked to leave the circle by walking clockwise around its outside 
borders, and keep a11 information confidentid (Stuart 1996b). Participants are also given the choice to decline 
speaking when the feather reaches them. 

' 9  The setting and process of sentencing circles emulates principles of equaiity, sharing, interconnectivity, inclusivity, 
and respect (Stuart 1996a). 



and concems of the community are respected. The keeper opens the circle with a prayer, 

which asks for help fkom the Creator to guide participants in discovering solutions. 

Depending on the community, the Prayer is sometimes preceded by a smudge, to 

ceremoniously cleanse participants of negativity and open their hearts. Everyone is 

welcomed to the circle, and participants are asked to introduce themselves and share their 

intentions for participating. The Crown then presefits the legal facts of the case, and may 

make opening submissions and present other relevant facts regarding the offender's 

criminal history. The offender's support group reports on the offender's progress since 

the offence, and poses issues for discussion. The victim relates their feelings, concerns, 

issues, the impact of the offence, and their submissions for the sentencing plan. Victims 

are encouraged to voice their pain, anger, and other emotions, and seek answers to 

questions, which enable them to begin healing. 

In the second round of open discussion, participants are given the opportunity to 

voice their concems, ideas, and support for the offender and/or victim, and share persona1 

healing experiences, or the impact the crime has had on them. Offenders are expected to 

respond to questions and cornments, share their feelings, and devise solutions to repair 

the harrn and reinstate balance in themselves and in their community. Support group 

rnembers provide guidance and commit themselves to support the offender in the healing 

plan. The keeper or judge summarizes the discussion throughout al1 stages of the process. 

M e r  the final round, the Judge has four options: to impose the agreed-upon sentence; to 

take a break to provide key participants with the privacy to m e r  contemplate or discuss 

issues; to adjourn the case to obtain M e r  information or allow parties to consider 



options or solidify outside resources; or to impose a decision if the sentence was not 

agreed upon by al1 parties. Participants are invited to make concluding comrnents, and 

the keeper says a closing prayer (Stuart 1 W6a; Stuart 1 996b). 

Post-circle follow-up is equaily as important as pre-circle preparation. Offenders 

are supported in their healing plan endeavours by their support group, and agreements are 

subject to judicial review. These reviews are based on reports given by the Community 

Justice ~ o m r n i t t e e ~ ~  and support groups. Since the irnplementation of conditional 

sentencing in 1996, Yukon judges have ofien withheld jail sentences, pending successful 

completion of agreements and plans developed in circle sentences (Bazemore and 

Griffith 1997). 

The Objectives of Peacernaking CircIes 

Peacemaking circles incorporate elements of Aboriginal cultural values, concepts 

of justice, beliefs and spirituality, and are reflective of Abonginal foundations in a system 

of communality (Ross 1996; Stuart 1996~). 'The circles are reflections of the beliefs in 

the inter-connectedness of people, and the importance of community well-being. They 

are cornposed of members of the community, coming together to make decisions 

conceming the welfare of the cornmunity. Circles focus on the broader context of the 

individual within the cornmunity, not on the individual in particular" (James 1993: 34). 

Peacemaking circles reach beyond repairing the harm created by crime, in an 

effort to build the "social capital" (Stuart 1997) that is so necessary for cornmunity-based 

30 In the research community, the Community Justice Cornmittee regularly invites offenders to report on their progress 
at the weekly-scheduled justice cornmittee meetings. 
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peacemaking processes, which ultimately builds heaithy communities. While courts and 

the criminal justice system focus primarily on responding to offending behaviour 

(through retribution and confinement), peacemaking circles support offenders in 

addressing the issues that predispose them to criminal conflict. Often, these same issues 

are those confronting other members of the community, whether they are manifested 

through offending behaviour and conflict with the system, or in generai dysfünctionaiity. 

This approach to confiict through community building is based on the assumption that 

offenders who change themselves but continue to live in the same environments that have 

not changed, soon return to old behaviours and old habits of offending (Stuart 1997). 

Realizing the primary objectives of peacemaking circles facilitates the understanding that 

the development of communities and the building of "communities of suppoa" are 

essential elements in transforming the conditions which give rise to criminaiity and 

criminalization. A community response to crime and a concerted effort toward 

addressing its underlying causes prevents future crime, provides a cornmunity with the 

capability to deal with its own conflicts, and ultimately engages a community in its own 

deveIopment. 

A limited but valuable amount of research and literature (Stuart 1993; Stuart 

1 996a; Stuart 1 W6b; Stuart 1996c; Stuart 1997; Stevens 1994; James 1994; Green 1997; 

Cayley 1998; Grifiths and Corrado 1999) has identified some of the true objectives of 

peacemaking circles and documented the observations that lend support to its benefits3'. 

3 1 A! times, it is difficult for the reader to separate between objectives and accornplishments, especially in sources 
where the author is intirnately tied to the development and operation of peacemaking circles, and has a vested 
interest in their survival. 



These objectives collectively represent a community response to building safer, mare 

functional communities that have massive potentiai to address issues associated with 

criminal behaviour. The overarching objective is that the comrnunity becomes stronger in 

its ability to solve its own problems, and healthier as a whole (Stuart 1997). These 

objectives and observable results include, but are not limited to (see Stuart 1993; Stuart 

1996a; Stuart 1 996b; Stuart 1997; Stevens 1994; Cayley 1998; LiIles and Stuart I 992; 

Warry 1998; Griffiths and Hamilton 1 996; Grifiths and Belleau 1993): 

addressing the causes, rather than the symptoms of crime, and 
fostering innovative and durable solutions; 
crime prevention in individuals and in the cornmuiiity through healing 
plans and other mesures; 
encouraging the involvement and capacities of victims, offenders, 
families, and community members to forge solutions to crime and 
conflict; 
reducing the dependence on professionals and "experts" to solve 
cornmunity problems, thereby increasing self-sufficiency; 
building connections, solidarity, and a sense of comrnunity by 
collectively taking responsibility for issues and resolving conflict; 
empowering and assisting victims, offenders and community members 
in resofving conflicts; 
promoting individual and community values; 
community and cultural revitaiization; 
helping offenders recomect to their families, and positive influences, 
and receive support in living a life fkee of crime and substance abuse; 
encouraging offender understanding of the impact of the crime and 
furthering responsibiIity for their actions, themselves, their future, and 
their communities. 

Stuart (1 9960) emphasizes that the most important objectives of peacemaking 

circles arise fiom the process of consensus building. Participants empower themselves in 

making decisions about and changes in themselves, their family, and their community; 

they generate respect for differences in culture, experiences, and needs; their participatory 

skills are enhanced; and they irnprove communications within the community. These 
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objectives ultimately help to develop the cornmunity for the long terni, in reviving 

traditional values and re-asserting contro 1 over their own issues. 

Circle sentencing discussions may not always produce immediate 
resolutions of long-standing conflicts, but c m  prompt communities to 
implement or press for solutions to concems revealed in the circle. By 
opening the process to probe the underlying causes of crime, and by 
exploring what is necessary to prevent m e r  criminal activity, 
community justice systems redress the larger conflic t . . . . by developing 
sentence plans encompassing the needs of both victim and offender, 
prompting other agencies to become actively engaged, and soliciting the 
willingness of offenders, victims, and their respective fimilies and fkiends 
to become involved in finding solutions to the ovemding problems 
causing tension and conflict (Stuart 1 W6a: 205). 

However, comrnunity fûnctionality and cultural revitalization do not happen 

overnight; the presenting problem then, in a results-onented society, lies in the attempt to 

measure the subtler effects of this initiative during the stages of its infancy. 

Rome was not built in a day: 
The challenges of measuring the impact of a community-based peacemaking 
circle initiative 

In light of the histoncal experiences of First Nations' peoples with the Canadian 

criminal justice system and the problems confionting youth justice in Canada, it is 

important that restorative models of justice (as practiced in First Nations communities 

especially) are given ample opportunity to prove themselves successful. This requires 

enabling cornrnunities to fully develop their local justice initiatives over a reasonable 

developmental time fiame, and wîth adequate financial, community, and human resources 

that facilitate the development of al1 supporting facets of community peacemaking circles. 

The criminal justice system has operated with seemingly unlimited resources for the p s t  

two centuries, despite a continuation of the crime problem and evidence demonstrating 
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the ineffectiveness of its operations and approach. The system not only continues to exist 

with only superficial, operational modifications (as opposed to philosophical change), but 

it has managed to justie its own expansion (see Chnstie 1994). 

We in the justice system have perfected a diabolical scam. The more the 
justice system fails to achieve its stated purposes, the more this system 
will be rewarded with additional fimding. Except for the community, no 
single justice officiai or agency has an institutionai budgetary incentive to 
reduce crime. As crime increases, the arguments for increased police, 
courts, corrections, Crowns, Legal Aid, probation and other justice agency 
budgets become irresistibly compelling.. . ..othe: agencies must compete 
for public funds by demonstrating success; we in justice go a long way to 
securing annual fûnding increases by relying on our failures (Stuart 1996c: 
25). 

The current criminal justice system has existed for over 200 years, and the revived 

and revised mode1 of restorative justice has only begun to flourish over the past decade. 

However, while the former has not been overly successful in its endeavours, the latter is 

under immense pressure to prove itself "effective" (Stuart 1993; Stevens 1994; LaPrairie 

1998; LaPrairie 1992; Roberts and LaPrairie 1996). In reaiity, "whiie there remains a 

continuing need for more research in [the restorative justice] field, there already exists far 

more empirical data, based on multi-site assessments in Canada, the U.S. and England 

than one could find in many other correctionai interventions" (Umbreit 1997b: 2). 

Unforhmately, but understandably, due to program proliferation, "[tlhe majority of 

evaluations of restorative justice processes focus on mediation in the United States, 

Canada and the United Kingdom, and Family Group Conferencing in New Zealand and 

Australia" (Schiff 1997: 2). 

Some literature has discussed the impacts of community-based justice initiatives 

in First Nations communities; however, it is largely anecdotal. Green (1998) briefly 



discusses the impact of peers and respected community members who support youth in 

their endeavours to change, and challenge a young person's decision to offend (135-136). 

Another impact, instigated through community-based circles, was the empowerment of 

community members, once they began to discuss s h e d  community problems, and move 

toward community healing (Green 1998). Lilles (1997) explains how the involvement of 

the Teslin Clan Leaders in the court process, which began in 1991, was part of a larger 

rnovement toward community development. Since then, there has been a 

. . .noticeable increase in social services resources, counseling and 
activities for youth. The size of the court dockets has decreased 
significantly.. .trials are rare, as there is a much greater willingness for 
offenders to accept responsibility in a non-adversariai process which 
focuses on rehabilitation and not punishment. Guilty pleas are entered 
early, and in famify violence cases, it is cot unusual for the offender to 
have initiated forma1 counseling and treatrnent prior to sentencing (Lilles 
1997: 140). 

Lilles (1997) also noted that only several years before the initiative, the court 

docket was busy with young offenders whose crimes were related to boredom, and under- 

age drinking. Through the community court process, these needs were heard and acted 

upon, and there were no youth on the docket for four court circuits. Similarly, Jonathan 

Rudin, of the Comunity Council Program of the Aboriginal Legal Services of Toronto, 

reported positive outcornes in a recent evaluation of the program. The independent study 

demonstrated that during the two-year study period, two-thirds of the clients had Mfilled 

their conditions, and many of the program's clients felt the program helped them to 

reconnect to their Aboriginal community. Although there was only a modest decline in 

the number of offences people had committed after having participated in the program 



(compared with before), it was recognized that changes in (especially chronic) offenders 

take time (in Cayley 2000). 

There is a paucity of rigorous evaluative research which demonstrates the extent 

to which pwported outcomes of peacemaking circles are achieved (Schiff 1999; 

Bazemore and Griffiths 1997; Linden and Clairmont 1 998; Galaway and Hudson 1 996Q2. 

However, it has been noted that circles have clearly stated objectives and have the 

potential to be critically assessed (Roberts and LaPraiiie 1996; Immarigeon 1999). 

Evaluations of restorative-based initiatives are important in engenderhg public support 

for community-based justice and dispelling myths that reinforce perceptions that harsher 

sanctions are required to combat crime (Lilles 2000) 33. Lilles (2000) stipulates that 

alternatives to the criminal justice system must be evaluated in comparison to the existing 

realities of the system, rather than a perfect or ideal system; thus, "the failure of the 

existing systern has to be the standard against which alternatives are evaluated" (Cayley 

According to Roberts and LaPrairie (1996), the benefits of cornrnunity 

peacemaking circles include: reduced recidivism, crime prevention, cost reduction, the 

involvement of victims, and community solidarity. However, literature on research and 

'' One recenr qualitative study was conducted of a South Saint Paul. Minnesota peacemaking circle program. While 
the focus of  the report was not entirely on evaiuotion resuIts, the authors compiled information from interviews 
which asked respondents to identifi the most important resuIts or outcomes sought, elernents they liked most and 
least about the process, and their overall measure of satisfaction with the circle and its impact. The most frequently 
stated important outcome of the circle was the fact that offenders had been held accountable. Participants reported 
they most appreciated the qualities of connectedness with others in the circle, and victims most valued their freedom 
to communicate. ï h e  most fiequently heard negative comment about the circIe was that it took too much time. 
Repondents genedly expressed satisfaction with the circle, and a willingness to recommend it to others, for 
differing reasons (Coates, Umbreit, and Vos 2000). 

33 Lilles (2000). Keynote address for the Provincial Association for ResidentiaI and Community Agencies conference, 
Vancouver BC. 



expenence demonstrates that these are only a few (and some not even among the most 

important, or primary) objectives of peacemaking circles, and other complicating factors 

demonstrate the oversimplification of this statement. 

Regarding the objective of reducing recidivism, the Kwaniin Dun Community 

Justice Project (1995) found "dramatic decreases in the fiequency and seriousness of 

criminal behavio~r'"~. Although improvements in the overall circumstances of families 

and comrnunities are as, and in the long m, more critical than improvements in any one 

offender, this fact is particularly irnpressive, considering that most offenders who are 

accepted into and participate in circle processes in the Yukon have long histones of 

substance abuse, senous, lengthy criminal records, and are often deeply imrnersed in a 

dysfunctional life3'. The fact that more senous types of cases are normally accepted for 

peacemaking circles encourages the admission that whatever failures circles may 

expenence, the justice system has had many pnor failures with the same individual 

(Stuart 1996b)~~ .  

Without funding, without support fiom line justice agencies, community 
sentencing circles have experienced remarkably few "faihres" in their 
early years of development.. .Rarely do the critics probe deep enough to 
discover what even some "failed cases" achieve on many other 
levels.. . [not to mention the fact that] [mlost senous cases had been - 
many times - through the formal justice process (Stuart 1996c: 28). 

- 

34 The authors of  the Kwanlin Dun Cornmunity Justice Project (1995) noted that, among offenders who had cornmitted 
an average of alrnost twenty cnminal oflences throughout their Iives, their rate of serious offences afier being 
involved in the circle dropped 80 per cent in cornparison to the same penod before and after the circle (self- 
evaluation of the Kwanlin Dun Community Justice Project, in Cayley 1998). 

jS The nine youths referred to the Kwanlin Dun Community Justice Project during 1992-1995 (and accepted to 
participate in the peacemaking circles process) had a total of 206 pnor (officially recorded) offences (Griffith and 
Corrado 1999). 

36 First Nations community members have the opinion that high risk offenders are the rnost obvious people to benefit 
from the circle. precisely because the criminal justice system has failed with these individuais in the past (Stevens 
1994). 



Concentrating on the impact of circles on the offender ignores the potential impact 

that circles have on communities, or the impact that the comunity has on the offender. 

Both ultimately impact offending behaviour. Despite the fact that community justice 

projects reduce rates of re-offending, "it would be a tragic oversight to reIy exclusively on 

recidivism rates to compare the success of community-based justice programs with 

professional justice prograrns" (Stuart 1997: 13). Because of the distinct and holistic 

objectives of peacemaking circles, Stuart (1 996b) elaborates on the argument that 

principal value of peacemaking circles cannot be measured by what happens to offenders, 

but rather by what happens to communities: 

The impact of comrnunity-based initiatives on victirns, upon restoring 
relationships injured by crime, upon the self-esteem of others working in 
the Circle, on strengthening families, on building connections within the 
community, on enforcing community values, on mobilizing communIty 
action to reduce factors causing crime, to prevent crime - and ultimately to 
make the community safer - while not readily visible, these impacts are, in 
the long run, significantly more important than the immediate impact on 
offenders (293-294). 

Thus, in building community, and a sense of community, peacemaking circles - 

improve the capacity of communities to heal their own members, solve their own 

conflicts, and ultimately, to prevent crime. The practice of tracking recidivism rates aione 

denies the requirements of applying long-term concerted efforts and addressing deep- 

seated issues to change destructive behaviours for the long-term. Generations of abuse, 

masked with alcoholism and sustained through crime cannot be solved overnight, or in 

one peacemaking circle. Xmprovernents in the social environment, in perceptions and 

coping abilities must accompany efforts to change. 



The second objective which Roberts and LaPraine (1996) note is measurable is 

that of crime prevention. This objective can be broken d o m  into various facets which 

are Iess conducive to statistical measurement, as explained by Judge Barry Stuart: 

By improving and relying zipon informal social controis within 
communities. circle processes c m  significantly contribute to preventing 
crime by: strengthening the ability of individuais and families to assume 
greater responsibility; reconnecting people in trouble to positive 
environments within their families and communities; rebuilding a sense of 
community; redressing the underlying causes of crime; and healing broken 
people and broken relationships (Stuart 1997: 13). 

Suddenly, measuring the impact of the objective of crime prevention (as it is 

intended in peacemaking circles) is slightly more complex and elusive. The overarching 

objective of crime prevention is signified by qualitative measures of success that may 

only be documented with tirne, and at this point, with anecdotal evidence. Because of 

ever-changing cornmunity, social, economic, and other dynamics, it would be difficult to 

prove that a reduction in the crime rate would be entirely and exclusively attributable to a 

certain response to crime, particularly if the objectives are most accurately qualified. 

While cost reduction is definitely not a primary objective of peacemaking circles, 

it is a by-product. "indirectly through reductions in unnecessary costs, through replacing 

and enhancing justice services with community resources, through avoiding many 

unnecessary trials and court appearances, and by re-allocating expenditures in a 

purposefii! manner, sentencing circles can profoundly induce a more effective public 

investment in preventing crime and in healing victims, communities, and offenders 

(Stuart 1993). Through the use of volunteers who sit on Community Justice Cornmittees 

and demonstrate genuine interest in helping to build their communities, the need for paid 



professionais is also reduced. And because community members recognize that offenders 

must someday return to the community, and people r e m  from jail more bitter, less 

comected to their communities and more inclined to dyshctiond behaviour (Lilles in 

Green 1997), they rarely impose a jail term on offenders, thus avoiding the expensive 

costs of incarceration (Stuart 1997; Stevens 1994). The most important method of 

reducing costs. however, will actually occur in the future, once communities increase 

their capacity to assume greater responsibility for their own problems (Stuart 1993). 

The most significant savings occur beyond the reach of what is 
traditionally accounted within the justice system as costs and benefits. 
The intangible benefits of e m p o w e ~ g  people with the skitls to build 
consensus, to participate effectively, positively in the decision rnaking 
processes within families, communities.. . cannot be easily measured 
(Stuart 1996c: 26). 

There are nurnerous objectives and benefits of peacemaking circles, but the first 

three, as stated by Roberts and LaPrairie (1996) do not accredit circles for the more 

difficult objectives they focus on accomplishing. Whiie peacemaking circles have 

enjoyed many successes, what is more meaningfùl is the quest toward establishing 

capable communities and a regenerated culture. Peacemaking circles are generally still in 

their infancy (Green 1997) and the community-building potential of circles will not be 

principally evident for several years, even generations (Stuart 1996a), as communities 

work on healing the conflict and trauma caused by colonialism. 

In approaching community-based justice processes, lay people want to 
know if there is widespread cornmunity support, if the community is 
gaining a sense of hope by being empowered to address its own problems, 
if the community process is fair, bdanced and respectfil of ali 
participants, and if community and family well-being is promoted.. . F 
essence], it is the work of rebuilding cornmunities (Stuart 1997: 12-1 3). 



The objective of community building can be measured in three levels of 

manifestations: the individual level, the community Ievel, and the system level. On the 

individual level, participant perceptions of the circle process and their successfüi 

outcornes are important indicators. Success is not measured by the mere absence of 

criminal activity, but rather as increased capacities for young offenders to develop 

positive relationships with conventionai adults, increased competencies, improved self- 

and pubiic image, reduced interpersonal conflict, new roles for youth in the community, 

and increased bonding and community integration (Bazemore 1999; Stuart 1997). 

On the community level, comrnunity functionality, public confidence, taking 

responsibility for community problems, and cornmunity member involvement in and 

support of community-based justice can be used as indicators of progress, and communiq 

heaiing. The objectives of relational rehabilitation (with relationship building as the 

primary ingredient) function to serve the larger objective of cornmunity building. The 

approach necessitates that adults and youth work together to ensure that citizens and 

community groups begin to take responsibility for reintegration and integration. The 

professional role in relationai rehabilitation would be more of a "catalyst for building 

comections between young people and adults and adult institutions and facilitating 

change in the role of offenders fiom liability to resourcev (Bazemore 1999). 

On the system level, increased self-sufficiency, equal partnerships with the 

criminal justice system (or reduced need of the system altogether), increased support for 

the community taking responsibility for pro blems and solutions, and sustainable 

initiatives are important indicators of success. These three levels affect the community 



building objective directly and can be used as measures of its accornplishments or 

success. 

Circle sentencing and al1 parts of a cornmunity-based justice system are 
not just short term solutions - but investrnents in the community's future 
(Stuart 1993). 

While the criminal justice objectives of protection of the public through 

deterrence, punishment, and incarceration3' are inconsistent with the objectives of 

peacemaking circles (Stevens 1994))*, the overall objectives of crime prevention and 

protection of the public are shared by the system and Fust Nations com~nunities~~. 

However, cornmunities must be given the opportunity to solve their own problems, 

*hou& their own methods, and evaluate their results according to how they attempt to 

accomplish them4*. As community justice is about community development, the holistic 

approach and multifaceted objectives of many restorative justice-based initiatives require 

a broader evaluative fkamework than has been used to assess the effects of traditional 

(Le., system-centred) crime control initiatives (Griffith and Corrado 1999). In 

understanding and measuring the success of the objectives of restorative measures, 

37 Although, it c m  be easily argued that pend sanctions have miserably failed as deterrents (Fattah 1998; Elikann 
1999), especially for young offenders (Walgrave 1999). 

3s First Nations communities have known, for a long tirne, that jail does IittIe to rehabilitate or heal the offender, protect 
their cornmunities. and address the issues causing crime (op cit). 

39 Judge Fafard (in Green 1998: 136) notes that 'Yhe aim of peacemaking circles is the same as when the disposition is 
h v e d  at by other means: the protection of society by curtailing the commission of the crime by this offender and 
others". This is accomplished by addressing underlying issues causing crime. 

JO Although there is much pressure to evaluate peacemaking circIes according to systern principles, interests, and 
needs, LaPrairie (1994) recognizes that "a discussion of the 'effectiveness' or 'success' of  a project or program 
depends upon one's definition of these terms. Definitions of what consitutes success for these new approaches will 
Vary across a range of cornpeting interests, some community, some individual, some judiciaî" (21). While Roberts 
and LaPrairie (1996) state that they believe it is the govemment's responsibility to evaluate cornmuni- justice 
projects, to ensure they confom to "nationaI standards" (79), LaPrairie (1 994) also *tes that "the only way" to 
judge whether projects represent an improvernent over the criminal justice system is to measure "whether these 
initiatives meet their stated or unstated objectives ..." and " ... to assess if meeting those objectives is an actual 
improvernent over the rnainstrearn justice response" (22). 



researchers must bear in mind that a different philosophy of justice requires interpreting 

its meaning through an entirely dif5erent lem (Zehr 1990) " . This involves focusing on 

the shared stones and previously undocumented anecdotes of the verj people who are 

involved in and have experienced community justice. 

Issues affecting the development, proliferation, and success of community-based 
justice initiatives 

If you have a baby, and it's 6 years old, what capabilities does that six year 
old have? Do you expect that six year old to go out and solve al1 the 
problems of the world? Do you expect him to be fully capable of doing 
whatever task may be appointed to him? 1 don't think so. Six years old? 
Let's go easy on this new baby, and try and nurture it so maybe it can 
mature in maybe, a lifetime. Let's try to keep in mind, it's a baby, it's just 
starting. That's a very important thing. We've lived under a justice 
system for a hundred years, and it hasn't served us well. And thatys a 500 
year old justice system in Canada that hasn't served comrnunity people or 
First Nations people well at dl.  Now we're coming up with something 
that people are dedicated to, and trdy believe c m  make a good difference, 
but again, it's a baby; in this community, it's even younger than in other 
communities. So, I'd encourage people to ûy and think about it like that, 
instead of thinking, we've been doing this for six years, we should have d l  
the answers (Prospect Community Justice Cornmittee member 1998). 

Developing beings (and innovative comrnunity justice initiatives) experience 

growing pains. Proponents of peacemaking circles will be the first to admit that this 

alternative process is not a panacea, and it is not without its own challenges (Green 1998; 

Stuart 1997; Stevens 1994). Before evaluations can be attempted to assess the impact of 

cornrnunity justice initiatives, the issues confionthg specific circle initiatives must be 

identified and addressed. Very little research discusses the components of a "successful" 

41 Criminal justice-based objections to restorative justice (and accusations that it practices ''sofl justice") could be seen 
as inere reflections of the current obsession with punishment and the persistent demands for a get tough approach to 
offenders (Fattah 1998: 395). 



circle (beyond the criteria for acceptance outlhed above); however, discussions of 

impediments to a cornmunity-based justice program's success are slightly more common. 

The South Island Tribal Council initiative on Vancouver Island (BC) is a 

documented example of the effect that inadequate planning and implementation can have 

on the life and success of a program. The program ended prematurely after two years of 

operation because: community consultation was insufficient; many of the key program 

organizers lacked credibility in the communities; the program did not address specific 

cornmunity needs or heterogeneous cultural values; and political unrest in the 

communities infiltrated the program (Linden and Clairmont 1998; Griffiths and Hamilton 

1996). 

LaPrairie (1 998) notes that some program evaluations fiom the Nunavik region of 

Quebec and Povungnituk (QC) identified several issues that are intimately tied to 

program implementation: a lack of cornmunity understanding of initiatives; a failure to 

incorporate victirns in the justice process; a reluctance of victims and other participants to 

spea!!; domination of discussion by certain high profile individuals d u ~ g  circles; focus 

of discussion on the accused; little preparatory work before the circle; a lack of clarity 

regarding the representativeness of community members in the circle; and a lack of 

resources tu deal with young people. 

Evaluations of the Sandy Lake (ON), Attawapiskat  ON')^^, and Indian Brook 

(NS) adult diversion programs reported hi& satisfaction, healing, and reintegration 

'' Obonsawin-Irwin Consulting Inc. (1992). An Evaluation of the Sandy Lake First Nation Justice Pilot Project. 
Ottawa: Department of Justice; and Obonsawin-Irwin Consulting Inc. An Evaluation of the Attawapiskat First 
Nation Justice Pilot Project. Ottawa: Department of Justice. 



among offenders; however, some victims voiced the perception that dispositions were too 

lenient. Although anecdotai evidence provided support for success stories, issues 

affecthg perceptions, support, and the success of the programs include band politics, 

contlict over the decisions and role of Elders, a lack of training for Elders as council 

members, and questions surrounding the effectiveness and fairness of dispositions. Of 

particular importance was the fact that community members were involved in too little 

outreach and consultation, and thus, lacked hvolvement (Clairmont 1996). 

While these are a few exarnples of the limited research available, the following 

summarizes some of the issues discussed in the literature, that were largely not explicitly 

based in specific community contexts. These issues are stated as needs, and when 

lacking, as deficiencies of a particular initiative (or "lessons learned"), which can affect a 

community-based program's support, credibility, and s~s t a inab i l i t~~~ :  

Balanced partnerships with, und supporljrom the criminal justice sys fem: A lac k 
of financial, legislative, and ideological support from the criminal justice system can 
undermine conimunity-based efforts (Green 1998; Linden and Clairmont 1998). 
Govements rnay tum responsibility over justice to community-based justice 
programs for financial reasons, and if the community is not financially equipped or 
ready to support the program, it will fail. Due to the small size of many Aboriginal 
communities, hanciai resources are scarce. The lack of resources fiom within 
communities can also create fimding dependency, whereby comrnunity needs may be 
compromised to meet the demands of outside h d e r s .  Networks and communication 
with system personnel help to engender support fkom the system, and concerted 
efforts to improve the quality of justice can soften perceptions of threatened t u f .  
Conversely, over-involvement of the state in community-based justice c m  serve to 
enhance govemrnental control, and effect very little positive change in social 
conditions or structures (Depew 1994). 

43 These points were compiled fiom the following sources: Church Council on h t i c e  and Corrections (1996); Warhafl 
( 1998); Stuart ( 1997); Green (1 998); Linden and Clairmont (1  998); Depew ( 1994); LaPrairie (1 998); Roberts and 
LaPrairie (1996); LaPrairie (1092); Shûrpe (1998); Griffiths (1996); Grifiths and Belleau (1993); Griffiths and 
Hamilton (1 996); Ross (1 993); Ross (1 996); Stevens (1 994). 



Healthy and trained Community Justice Commiîtee members, support people, 
healem, and circle keepers Training serves the obvious purpose of preparing people 
to take on the task of helping others, enhances community awareness, generates new 
networks, and encourages community involvement. Commmities must define their 
threshholds and assess their ski11 levels for dealing with certain types of cases 
(Griffiths and Hamilton 1996). Ross (1996) discusses at length the importance of 
healthy leaders, heaiers, and community justice workers and its direct effect on the 
legitirnacy, credibility, and success of the program, and its significance in the process 
of community revitalization (Griffiths and Hamilton 1 996). 

Pre-implemeniation planning, community consultation, and assessment: Each 
community faces unique challenges, obstacles, and opportunities. Community 
members must work together to decide what needs to be addressed, preferred 
approaches, and discover what resources exist and can be tapped. A gradual 
developmental and implementation process is important h encouraging community 
input and discussion on alternatives (Ross 1993). Monnational meetings about 
conflict resolution, mediation, peacemaking, and other consensus-based processes and 
options are also helpfùl. Consultation meetings to "solicit the views and concerns of 
average cornmunity members" (Griffiths and Hamilton 1996: 189) serve the purpose 
of engendering support, participation, involvement, and ownership (Stuart 1997). 

Particbation, involvement, and support of a wide cross-section of community 
members: The success of community-based justice is directly related to the diversity 
and strength of community support. Widespread community support and involvement 
facilitates the development of a stronger community, increases the legitimacy of the 
program, provides access to varied ideas and resources, and furthers the longevity of a 
program (Linden and Clairmont 1998; Weafer 1986). 

Po wer imbalances with in communities: "Community justice must be safeguarded 
against rivalfies and prejudices that beset community life" (Cayley 1998: 189). 
Circles (or the acceptance of certain individuals in circles) must not be dorninated by 
"powerful local voices" in cases involving vlrlnerable victims, such as women and 
children (Griffiths 1996; Griffiths and Belleau 1993; Gnffiths and Hamilton 1996), or 
be used as a tool for the locdly powerful elite (LaPrairie 1993). The assurnption that 
First Nations cornmunities are homogeneous, cornmunitarian, structurally equal, and 
adhere a set of values based on consensus is also inaccurate, and problematic @epew 
1994; LaPrairie in Cayley 2000). Depew (1994) argues that community-based justice 
initiatives can be overly professionalized, hierarchical, and bureaucratic. The 
perception of political or practical inequities in circle processes cornes at the cost of 
legitimacy, widespread public participation and community support, and ultimately, 
of program success (Linden and Clainnont 1998; Ross 1993). LaPraine (1 993) 
argues that cornmunity-based justice must address the larger, structural inequities that 
pervade communities, if it proclaims to resolve conflicts and address the causes of 
crime and disorder, which inevitably stem fiom inequality. 



O Pre-circlepreparation: This helps to empower victims and prepare hem for meeting 
with the offender, enables the offender to take responsibility for hisher actions by 
beginning a healing plan, engenders support from other comrnunity members, raises 
the confort levels of participants, and irnproves the quality of information obtained 
prior to the hearhg. If preparation is not done, the principal objectives of a circle will 
likely not be met (Stuart 1997). 

Posf-circle follow-up: An excellent plan, carefùlly constructed through pre-circle 
preparation and further developed in the circle, can self-destmct if not adequately 
attended to in the community. This involves the support of people and other 
community-based resources, to monitor and implrment the plan. If necessary 
community resources do not exist to facilitate healing, dispositions or plans resulting 
fiom circles may be (or be perceived as) meaningless. Offenders who breach their 
plan can reduce public confidence in community justice, discourage volunteers fiom 
continuing, threaten fûture government funding, jeapordize opportunities for others to 
benefit fiom community justice, and inhibit the accomplishment of wider community- 
building objectives (Stuart 1 997). 

What becomes clear (however implicit) in some evaluations and research is the 

effect that certain implementation issues and multi-levelled dynamics have on the success 

of community-based programs. What is less clear is exactly how these issues affect 

processes and outcomes of peacemaking circles. 

With the exception of a few publications (e.g., Clairmont 1996; Stevens 1994; 

LaPrairie 1 EU)", discussions about issues are removed fiom the specific community 

context and dynamics, and presented in relative isolation. A cursory understanding of the 

specific community in which an initiative is developed, its dynamics, and the history 

4 LaPrairie (1992) conducted a reiatively detailed study of Yukon communities, crime data, and Aboriginal justice. 
Many. although by no means ail, of her descriptions regarding comrnunity dynamics and issues arc confirmed in this 
reseatch; and many of her voiced concerns about cornmunity-based justice are not consistent with the findings of this 
thesis research. .4lthough LaPrairie ( 1  992) recognizes that "niany differences in communities must be recognized 
and accommodated in developing justice approaches" (26) in Section IV. 1, she fails to distinguish between the 
thirteen communities in discussions of their particular crime- and conflict-related issues (e-g., variations in economic 
or social welI-being, degree of alcohoüdrug use, dependence on external justice services, criminal conflict among 
young people, availability of hurnan and other resources, power imbalances, role of women, retention of traditionai 
ianguage, etc). ln addition, most of her respondents were communiry leaders. 



through which a cornmunity's people are shaped, are critical to gaining insight into why 

and how it operates, and the issues with which it is confionted (Yukon Territonal Court 

Judge 19%; Depew 1994). 

Research fiom the Yukon has largely been conducted by (and fiom the 

perspective of) criminal justice system personnel and govemment officiais. For the most 

part, Yukon literature, althoÿgh lacking, is very polarized. Either it is highly descriptive 

and supportive of circle processes (see Stuart 1997; James 1993; Stevens 1994), or highly 

critical (from a governmental standpoint) about the paucity of evaluative research, and 

skeptical about the potential of community-based processes to meet stated or criminal 

justice system objectives (see LaPrairie 1994,1998). 

Academic literature on community-based justice in general is often either strictiy 

theoretical (Depew 1994) or over-reliant on information shared by professionals and 

community leaders (or "key informants"), which may serve to either mask the real 

problems, or W . e r  marginalize less powerful voices (see LaPrairie 1993, 1992). Many 

researchers (with important exceptions, for example, Ross 1996; Stuart 1997) rarely seek 

an in-depth understanding of cornmunity dynamics, realize the efforts of community 

members and their perceptions of the chailecges, or hear the opinions of "average" 

community members. The voices of (especially First Nations) young people, victims, and 

community members, the real stakeholders in community-based justice, need to be heard. 

The perceptions of youth offenders who have experienced peacemaking circles in 

particular are also overwhelmingly absent fiom the literature. The focus on young people 

in this thesis research is grounded in the belief that young people are the future, and 



potential solutions, as opposed to the problem, or the main perpetrators of criminal 

conflict. 

The issues presented in research (on selected communities across Canada) rarely 

relate the rnulti-levelled challenges to successfuI community-based justice processes. 

Critical to the success of community-based justice is the understanding and incorporation 

of the principle of wholeness (among others), as stated in a document entitled Twelve 

PrincipZes of Indian Phhsophy (in Ross 1993). This principle must also be applied to an 

outsider's understanding of comrnunity-based justice, and the interconnectivity of various 

levels of challenges: 

WHOLENESS. Al1 things are interrelated. Everything in the universe is 
part of a single whole. Everything in connected to everything else. It is 
only possible to understand something if we understand how it is 
connected to everything else (cited in Ross 1993: 25). 

In light of some of the shortcomings of previous research, the following Chapters 

will thus provide an analysis of some of the challenges facing one particular peacernaking 

circle initiative in the Yukon Territory, in its comrnunity context, and in the opinions of a 

wide variety of informants, which are manifested in interconnected individual level, 

cornmunity level, and system level dynarnics. In recognition of the principle of 

wholeness, an effort has been made to approach this analysis fiom a "systems" approach, 

rather than a reductionist one (Ross 1996). 



Methodology is not about data collection methods in themselves, but is 

about the whole process of enquiry (Harvey 1990: 208). 

This thesis research was conducted using the ethnographie method (Jary and Jary 

199 1). Hence, the main methods of data gathering involved participant observation and 

extensive fieldwork, where the researcher lived near to and within the participating 

cornmunity, at different stages of the research'. The researcher recorded data in the form 

of field notes, observed daily life and peacemaking circle processes, collected relevant 

court transcnpts, compiled circle-related literature, and conducted in-depth semi- 

structured interviews and focus groups. The less formai methods of gathering data 

through conversation, observation, and participation afforded the researcher with the 

invaluable opportunity to understand dynamics and processes at a much deeper level. 

Jary and Jary (199 1) list three characteristics and potential drawbacks of the 

participant-observation approach, which may or may not affect the limitations of the 

research, and that will be addressed in the following discussion: the time comrnitrnent 

required; the difficulty of rninimizing the researcher's influence on the processes 

observed; and ethical and methodological dilemmas of entering and leaving the field. 

Other complications and challenges will also be discussed. 

' For the first four months, the researcher Iived in Whitehorse (within cornmutable distance to the participating 
cornmunity). During this tirne, it became apparent that this was potentially problematic when attempting to establish 
tmst with comrnunity mernbers for the purpose of obtaining interviews, and sharïng candid conversations. 



The Sample 

The researcher wanted to conduct research in a specific Canadian community 

(preferrably First Nations), which had developed and implemented a restorative justice- 

based initiative. The literature and information shared by experts in the field had revealed 

that many of the most authentic and well-established initiatives had been developed in 

First Nations communities in Saskatchewan, Manitoba, and the Yukon Temtory. Due to 

a desire to conduct research in the north, a Yukon Territorial Court Judge was contacted, 

who was involved with the commwiities in the develüpment of their initiatives, and well 

respected by many First Nations peoples. He reviewed the research proposal, and 

recommended a few communities that might be interested. The researcher had very little 

knowledge of the cornmunities; however, it was decided to pursue consultations and 

preparations to conduct research in one community which had been developing and 

practicing peacemaking circles for almost a decade. It is this community to which access 

was granted, and in which the field research was conducted2. It was recognized later, 

when the research had progressed, that the chosen community was characterized by 

intricate dynamics. The cornmunity taught the researcher many valuable lessons, and 

provided much in the way of thought and discussion (see Chapters Four to Six). 

The Judge implicitiy agreed to be the researcher's "gatekeepei', and provided 

invaluable help, support, and advice throughout the research process. The researcher was 

introduced to key people and he aided in the challenging process of getting started. The 

It is important to note that this thesis research represents knowledge accumulated fiom the community's participants 
during the months of April-August (inclusive), 1998. Any changes or progress in the community since then have not 
been incorporated. 



sampling method was varied at al1 stages of the field research. Key individuals involved 

in comunity justice as participants, stakeholders, practitioners, and partners represented 

the theoretical smple (Strauss and Corbia 1990), which was cumulative, and increased 

the depth of focus. Because the researcher did not know any community members other 

than those introduced by the gatekeeper as "key", sampling began semi-open (lirnited to 

specific cornmunity members or restorative justice practitioners) (op cit). Fortuitously, 

other people (of whom the researcher had not known or had never thought to interview) 

emerged; many of these interviews imparted valuable insight, and others becarne more 

peripherai to the research. During the process of the study, the researcher was encouraged 

by the gatekeeper to interview strong proponents of circle sentencing (to support a 

theoretical vie~point)~;  this led the researcher to use relational and variational sampling 

(op cit), to purposely pursue other interviewees. The researcher was less systematic in 

her choices of these respondents. Often these people were those the researcher was 

fortunate to get to know and gain their tnist. Nearing the end of the field study, 

discriminate sampling (op cit) dictated with whom the researcher needed to speak, based 

on the amount of time remaining, how much had already been done, which topics needed 

M e r  exploration, and who was key to the study who still had not been interviewed4. 

This method of sampling proved to be challenging. Many of these people were extremely busy (because of their 
involvement in the development of circle sentencing), and some werc unable to commit the time. The researcher 
quickly discovered that more random sampling would bring about more varied viewpoints on sentencing circles and 
paint a much broader picture of their limitations. It was important to remain open to the many opinions on the 
initiative, as al1 community members' views were valid. It would be antithetical to the principtes of community 
justice if only its supponers were consulted for input. Certain community members' lack of knowledge on the 
subject was telling in itself (and indicated a need for broader consultation, with regards to not only the research, but 
to the developmcnt of comrnunity justice as well). 
The seemingly arbitrary deadiine of 5 months of fieldwork was largely dictated by funding. 



Approximately 55 in-depth personal interviews were conducted with youth 

offenders and victims who had experienced the circle process, community members 

(adults and youth), justice personnel, Community Justice Cornmittee members, Elders, 

RCMP officers, and members of the First Nation leadership and administration. In 

essence, representatives fiom groups of participants, developers, and partners of the 

initiative were consulted for input. Interview questions varied per respondent, based on 

the differences in each individual's experience and expertise (see Appendix A). Speci fic 

semi-structured interview questions sought iii-depth information fiom offenders, victims, 

and members of the community, regarding their perceptions of the circle process and how 

well it addresses underlying issues, provides healing and ciosure, repairs harms, restores 

community balance, and meets other community building objectives. This enquiry 

naturally led to the sharing of persond and professional opinions of peacemaking circles 

and the challenges confionthg community-based justice. The direction in which many 

interviews were led by participants unavoidably became more important topics of 

enquiry . 

Five focus groups were conducted in the community to serve the indispensable 

purpose of focusing the topic, gathering information on the community itself, its culture, 

and history; perceptions regarding youth crime in the community; issues faced by youth in 

conflict; suggestions regarding the limits of the formal justice system in responding to 

youth crime, and the perceptions and potential (and limitations) of restorative-based 

justice circIes (see Appendix B). 



Sensitivities Inherent in the Method 

Although participant observation is "a strategy that facilitates data collection in 

the field" (Wolcott 1995: 88), the method is not without sensitivities. Gaining entry and 

maintaining rapport, trust, reciprocity, and a tolerance for ambiguity (op cit), 

understanding m d  respecting a community's culture and values, enswing relevancy of the 

research to the comrnunity, maintaining strict eiliics, and recognizing personai biases are 

elements that, if understood, have the propensity to be of unlimited value to the 

participant observer. 

Because of the close-knit nature of the community, it was practicaliy impossible 

to secure accommodation within the community, until relations with commllnity 

mernbers had been established and trust developed5. Thus, the researcher spent 

considerable timc and effort attempting immersion in community life by participating in 

and volunteering f ~ r  comrnunity events and Cornmunity Justice Committee activities. It 

is important to note that this community, like many northern communities with 

considerable First Nations populations, was very skeptical of outsiders. An initiai sense 

of apprehension and lack of trust among comrnunity members was perceived by the 

researcher. 

The researcher spent the first two months simply gaining visual exposure in the 

community, by being informdly present in the cornrnunity, and in attendance at 

Vacancies did not exist in this comrnunity, especially for outsiders. Housing was dificult enough for First Nation 
members, as rnost housing was prirnarily ownedlfunded by the First Nation. It also feIt instinctively intrusive CO 

suddenly CO-exist with community mernbers who had lived amongst themselves for generations, especidly without 
knowing any comrnunity mernber well enough to gain semi-insider status. It was not until the hst month in the field 
that the researcher was fortunate to have the opportunity to house-sit for an Elder. Living arrangements prior to this 
made access to comrnunity members especially difiicult, 



comrnunity events, which included a fimerai potlatch, an RCMP bike raily for children, 

Community Justice Committee meetings, a couple of peacemaking circles, the Yukon 

Commissioner's Potlatch, and Canada Day celebration. The latter event was pivotal to 

permeating existing barriers and achieving a deeper level of acceptance by a few 

cornmunity members, where contact between the researcher and youth and adult 

community members became more fiiendly and informal. The researcher was introduced 

to others who later participated in the inteniew process and expmded the snowbdl 

sample. This cornmunity event heIped the researcher to understand and be more sensitive 

to the fine line between assertiveness and intmsiveness in interviewhg community 

members who were otherwise unattainable, unseen, or noncommittal to meeting with a 

foreign researcher and outsider6. 

Other superficial yet complicating factors included the relatively young age of the 

researcher7, her gender8, and the fact that she is of non-Fust Nations ancestry? With 

time, these initial. superficial impressions appeared to be dispelled as one key community 

member, and one of the youth (both very important participants and teachers, who were 

The researcher felt it inappropriate to ask questions relating to the research at community events, which was avoided 
as much as possible; however, at tirnes, she felt it necessary to at least introduce herself, because she knew that she 
would not othenvise have the opportunity to speak with certain individuals again. The location and timing of 
interviews had to be sensitive to the privacy needs and desires of participants. 

The youth (or appearance thereof) of the researcher may have inhibited her credibility among comrnunity rnembers, 
community justice practitioners, or other justice professionals; however, it did enable her to gain a relatively positive 
response fiom the ycunger community members, whose points of view were invaluable and integral to the research. 

It is perceived by the researcher that her relative inexperience with field research, and her gender could have been 
cornplicating factors in enabling her to receive the attention of a particular focus group. 
This challenge was perhaps more of a factor than the researcher realized, and implicit in interactions; it was explicitly 
manifestrd when she was refused an interview with a First Nations Cosrdinator of a nearby community's tribal 
justice initiative during a visit wiih the circuit court. Conversely, it is believed that perhaps other participants 
assumed the researcher was of Fim Nations ancestry, which worked in her favour. During an interview. it was once 
voiced by a young participant that the researcher knew what it was "Iike to be First Nation". The researcher then 
clarified her ancestry, and was given a first hand expIanation. 



both originally very skeptical) expressed their realization of the good intentions of the 

researcher. 

In the opinion of some, the time the researcher spent in the north was still too 

brief. The researcher was told that it woufd take two years to grasp even a cursory 

understanding of community dynamics and the social, cultural, and historical implications 

of community justice. Undoubtedly, this is a limitation of the research, which was mainly 

dictated by time, a lack of funding, and the smaller scope of the intended project (for an 

M.A. thesis). Had the researcher spent any l e s  tirne, many important interviews, 

obtained in the last month (already surpassing the originally allotted time-fiame), 

presurnably because certain individuals felt more secure in their trust, never would have 

been possible. Perhaps the most poignant expression of the importance of "getting to 

knowy' comrnunity members and revealing the personal self (which facilitates trust) was 

shared by a teenage boy, approximately four months into the field. He expressed how his 

opinion of the researcher had positively changed once he had the opportunity to spend 

tirne with her. Had the researcher stayed in the community for only a few weeks, this first 

impression would have been sustained. 

There is no doubt that first impressions are lasting ones, especially when 

conducting research in such a sensitive environment. During the consultative phase of 



the research projectlO, it was imperative to meet and begin to establish trust and good 

relations with one key comrnunity and Community Justice Cornmittee member in 

particular, who had played a large role in instigating and developing cornrnunîty-based 

justice. Particular effort was made to meet with him first, and make it clear that his 

approval was behg sought, before v e n t u ~ g  any further with the development of the 

proj ect. 

The credibility of the researcher was contingent on how she presented herself and 

the interpretations of her intentions by community members. The western emphasis on 

and value of forma1 education is perhaps not shared by northerners, nor understandably, 

by First Nations peoples whose perception of personal development cornes from within, , 

and is based on a lifetime of holistic experiences which M e r  development toward a 

healthy balance of the physical, mental, spixitual, and emotional aspects of the self' '. It 

was often difficult to present the project to cornmunity members without wrongfully 

assurning their perceptions of its value, ask for their participation, and secure their 

interest and involvement in the process. Toward this quest, the researcher had to ensure 

that the research purpose remained consistent with community needs, which translated 

'O A brief consultative visit was made to the community two rnonths pnor to intended mival. The visit followed 
preparation through written and oral discussions with a prin~ary gatekeeper, who was well respected in the 
community, an application for a "Scientists and Explorer's License" (see Appendix C) through the Yukon 
Territory's Ministry of Tourism, a Letter (about the proposed research) and a letter and preliminary phone cal1 to 
request permission from nvo key community members to make the consultative visit. During the brief consultative 
visit, the researcher learned that rnany of the dogs were not cared for, and homeless. The rcsearcher wondered why 
this candid revclation was made. It began her enquiry to iearn more about the community, and the challenges it 
tàced (see Ross 1996: 49). 

" This is definitely another topic of discussion altogether. The researcher was unaware of the impact that this field 
research experience would have on her persona1 developrnent, which was, at times, ovenvhelming. Despite the many 
challenges presented in the research process, she would never trade these learning experiences about herself and 
others for the simpler and less dynamic process of library research. 



into the requirement of being flexible. Of primary importance was that the research was 

relevant and useful to the community. 

Applied research must.. . respond to local needs, and must be put to use to 
improve people's lives (Warry 1998: 247). 

The necessary challenge of having "a tolerance for ambiguity" (Wolcott 1990) 

presented itself during the beginning stages of the research, and throughout, until 

completion. The researcher was continually rnod img her approach, and broadening the 

focus, in an attempt to accommodate the unpredictable nature of "reality". Before any 

discussions with the community took place, the researcher originally wanted to aid the 

community in its own evaluation (as the evaluation of restorative justice initiatives was 

repeatedly expressed as a need in academic literature). However, this approach would 

have doomed the research to failure before it was begun, had this topic been proposed. 

First Nations peopies have already been "researched to death" (Wany 1998: 246), 

and exposed to unethical and disrespectfid research practices by non-First Nations 

academics in the p s t .  This research was intent on not perpeiuating the colonialist 

practice of telling First Nations peoples what they "need", or of assurning that an outsider 

could evaluate what they had worked so hard to develop, for their own intents and 

purposes. A narrow, evaluative focus wouid have threatened to undermine the holistic 

potential of circle sentencing, and ignored the community-building potential of 

community justice. This consideration revealed itself time and again during interviews, 

and the focus of analysis broadened to include cornmunity and system level dynamics that 

affected the potential of community justice. 



The researcher had assumed that the benefit of the research included the potential 

that the community would be interested in rnod img  their community justice practices 

according to concems and input, as expressed by comrnunity members, that wodd 

eventually appear in the final product. It became apparent with M e r  experience that a 

more attractive perceived benefit of the research to the Community Justice Committee 

was that documentation of this community's initiative would serve to further raise their 

profile on the national and international scene, which would uitimately soiicit widespread 

recognition and legitimacy from govemments and the criminal justice system, as well as 

financial support from potential funding sources. 

Ethics and the Principle of Respect 

The lesson for critical ethnographers is profound, but not complicated: we 
let the data speak to us, we do not prejudge or impose our own preferred 
meanings, and we make sure that we do not Say is when w-e mean oughf 
(Thomas 2 993: 22). 

Durîng the course of the fieldwork, it was realized first-hand that ethics are 

htimately tied to respect. This refers to respect for the participants, and for the topic at 

hand, by report@ what was told. Consistent with the underlying phciples of 

peacemaking circles and a fundamental value of many First Nations cultures, it would 

have been antithetical to the research if it had been conducted unethically in any way. 

The project received ethical approval fiom the SFU Research Ethics Review 

Cornmittee, and based its ethical principles on guidelines outlined by the Association of 

Canadian Universifies for Northern Studies ( 1  982). It was promised, and every effort 

was made, to respect the pnvacy and dignity of the people, value the knowledge and 



experience of the people and report their views without distortion, and respect the 

language, culture, traditions, and standards of the cornmunity. The intention of the study 

was not to pry into the lives of community members and circle participants, but rather to 

provide a safe forum for their voices and an undistorted rendition of their perceptions of 

and satisfaction with the circle process. The research was fully explained to al1 

participants, and any refusal to participate was unquestionably respected. The researcher 

requesied the input and sought the approval of the Community Justice Cornmittee 

regarding the appropriateness of questions to be asked of participants. The informed 

consent of each individual participant was also sought, as was the permission to record 

information (solely) for transcription purposes (see Appendix D). Research interviewees 

were granted full anonymity and absolute cod~dentiality (in connection to their 

identity)12. Although ethical, attempts were made to ensure the research was also 

empowering. 

We have characterized "ethical research" as research on and "advocacy 
research" as research on and for. We understand "empowering research 
as research on, for and  with (Cameron, Frazer. Harvey, Rampton, and 
Richardson 1992: 22). 

Empowering research refers to seeking the active CO-operation of research 

participants, which requires disclosure of the researcher's goals, assumptions, and 

procedures. Interaction with research participants enhances the researcher's 

understanding of what is observed and heard, which can only increase the validity of the 

research. Empowerment of a researcher's participants also involves acknowledging the 

" Such is the reason why the researcher provided pseudo names for the youth participants, and the community, and 
similarly protected the identities o f  al1 other research respondents. 



latter's agendas, in addition to one's own (op cit). Activities that were added ont0 the 

research in order to meet the community's needs generated new insights Uito previously 

defined activities". 

The participant observer method of getting involved as much as possible in 

community life and circle-related activities aided in the researcher's understanding of the 

peacemaking circle process, and encouraged interaction with community members. It 

also represented part of an effort to "give back" to the community. As Wolcott (1 995) 

notes: 

There is an art to gifi giving. There is something of an art to gift 
receiving. These arts are by no means unique to the conduct of fieldwork, 
but fieldwork entails a subtle kind of exchange, one that often involves 
gifting across cultural boiindaries where exchange rates may be ambiguous 
or one wonders what to offer in exchange for intangibles such as 
hospitality or a persona1 life history (91). 

Gift giving involves using judgment in a social context with which one may be 

unfamilia.; thus, understanding and adaptation are key. It was well understood that when 

people offer their tirne and share their stories (which are often personai), something 

should be given in retum. Senduig thank you cards to al1 participants, and feeding donuts 

to police officers are generally understood as appropriate tokens of appreciation. The 

tradition comrnon to many First Nations cultures, of giving tobacco to maie Elders and 

tea a d o r  pastry to female Elders in return for their wisdom, was respected. It was 

important to be particularly mindful of not intemipting Elders as they were speakïng, 

l3 The researcher volunteered to aid in the organization of a youth leadership program, took minutes during a meeting 
behveen the justice cornmittee and the Yukon Territorial governrnent to discuss and develop a mutuaily agreeable 
Contribution (funding) Agreement, organized and held a youth circle to solicit input from young people on what 
they need to lead active and healthy lives, and attended weekly Community Justice Cornmittee meetings. 



even to clariQ information or to take the conversation to researcher-imposed, or "desired" 

directions. InteMews with Elders and others often resulted in king even less structured 

than they might have been in another environment, which brought conversations to very 

unique, interesting, and usefid directions, that otherwise might not have been pursued. 

Ideas for gift giving to young people appeared to transcend cultural boundaries. While 

youth were always offered some type of non-nutritional snack, it often appeared as though 

the attentive ear of the researcher was more appreciated and held greater compensatory 

value. 

The more complex experiences of gift giving were never clearly understood; it not 

only varied because of the culture, but it also varied between individuals, and their 

perceptions of bribery, or intnisiveness: 

The shock cornes fiom the sudden immersion in the Iifeways of a group 
different fkom yourself. Suddenly you do not know the d e s  anymore. 
You do not know how to interpret the Stream of motions and noises that 
surround you. You have no idea what is expected of you. Many of the 
assurnptions that form the bedrock of your existence are mercilessly ripped 
out fkom under you (Wolcott 1995: 94). 

During five months of volunteenng with the Community Justice Cornmittee (by attending 

meetings), a balance between a helpful level of welcomed participation and what may be 

interpreted as impositional opinion-sharing was difficult to strike. As a non-First Nations 

outsider with a "formal" education and a lack of practical experience in cornmunity 

justice, the possibility of provoking defensiveness on the part of Cornmunity Justice 

Comrnittee members was a constant reality. Silence was often the chosen option, out of 

caution and respect. 



Due to the researcher's interest in the opinions of youth who had expenenced the 

circle as offenders, and the lack of numbers of these youth14, it was imperative that the 

researcher pursue interviews with them. Considering the high unemployrnent rate and 

dependence on social assistance among youth and their families in the community, the 

value ptaced on money became readily apparent. Aithough the research and living 

allowance was not abundant, it was decided that a small sum of money ($15) could 

compensate each of these youth for their tirne. However, the researcher risked having her 

intentions interpreted as bribexy and perpetuating inequality through discretionary 

decision-making. It was difficult to achieve a balance between attempting to operate 

according to the noms of what was expected and considered appropriate, without 

unknowingly or unintentionaily devaluing what was shared. 

Self-monitoring actions and impressions the reseacher is giving is intirnately tied 

to the principle of respect, and related to trust. Because of the small size of the 

community and the various factions within it, the researcher quickly learned that where 

she spent her time and the people she spent time (or was seen conversing) with formed 

indelible impressions on community members' minds. Some cornrnunity rnembers 

engaged in alcohol consmption; the rest shunned it. Some First Nations community 

members did not have good relations with the RCMP; however, the Community Justice 

Cornmittee had to maintain professional relations with them. The researcher learned that 

her affiliations identified her with certain factions, which were applied as labels, and had 

the potential to create misunderstanding. Because the researcher had to remain neutral in 

14 Arguably, this is a limitation of the research, if one considers the generalizability of the findings. 
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her interactions, it was difficult to establish trust with certain groups by sharing 

experiences with them, without risking trust or credibility with others. As a guest invited 

to attend Community Justice Committee meetings, the researcher was privy to 

confidential information; she uius had to avoid social situations which might potentially 

expose her to witnessing breaches of conditional sentencing orders or circle sentencing 

preparation agreements, which would have presented a huge conflict of interest. 

The majority of the tirne spent in the field was fraught with challenges, the mûst 

basic and consistent of which included a perception regarding a level of indifference in 

the community, which compounded the researcher's difficulties with securing widespread 

participation in the research. It is unclear how much was due to the perceived ineffectual 

nature of the research, a lack of trust, a lack of interest in the topic of justice, or other 

issues, and how much was due purely to other responsibilities, different priorities, or a 

lack of time. The researcher witnessed relatively low attendance at a community justice 

consultative meeting, and individually-consistent representation at peacemaking circles. 

Two signs were posted in the community to solicit participation fiom adults in focus 

group discussions; however, no serious enquiry resulted (see Appendix E). Other than 

four focus groups conducted with young people and one with the Community Justice 

Cornmittee, no other group discussion materialized". 

'' It is difficult to interpret selected manifestations of indifference toward the research, without making glaring 
assumptions. It has been suggested to the researcher that people must have a sense of stability and control over (and 
tùnctionality within) their own Iives before geîting involved in larger community issues. Since traditional 
phiiosophies of Aboriginal (and restorative) justice invoIve addressing underlying issues reIated to the conflict, 
perhaps the majority of community members wefe not ready for the research (or. for that matter, community justice 
itself). Warry (1998) recognizes that an enormous amount of spiritual strength is required to taik to an outsider 
about persona1 issues such as abuse, addictions, and conflict with the law. 



Attempting to Foster an Understanding of Local People and Traditional KnowIedge 

. . . [S]uccessfid qualitative interviewing requires an understanding of 
culture (Rubin and Rubin 1995: 19). 

This proposed research could not have been conducted in isolation from the larger 

political, cultural, and cornmunity context within which the community justice initiative 

has been implemented. An understanding of the traditional knowledge of the First Nation 

people and their experiences since European colonialism is crucial in providing a context 

to the research. Each community justice initiative is a product of the people, the cultures, 

and the history of the community, and a refiection of the values and priorities inherent in 

its operations; ignoring these iduences would have been disrespectful to the community 

and detrimental to the validity and utility of the final research product. 

An understanding of the context is also integral to understanding the people, who 

provide the majority of the research information. For example, the researcher 

experienced the privilege of getting to know a young community member. He often 

spoke with anger of the harsh realities of his life experiences. He imparted insightful and 

heartfelt criticisms of the effects of the Mission School and how money compted his 

people and their traditional ways. The researcher could have taken his attitude and anger 

personally; instead, the approach taken to attempt to vmderstand his anger through the 

context of his persona1 and cultural history proved extremely useful. As a result, a great 

deal was learned fiom him, and he implicitly reinfûrced the importance of monitoring her 

own behaviour as a non-First Nations researcher. 

To accomplish anything more than a superficial understanding of any culture, it 

has been suggested that researchers must begin by "unchaining [themJselves fiom [their] 



own assumptions and creating new ones that correspond to the meanings of [their] 

Cpaaicipants]" (Tax 1970, in Thomas 1993 : 9). Instead of attempting to impose the 

values of the researcher's social system on the research, a certain degree of detachment 

fkom personai and other societal values had to be maintained (Lyons 1989). The 

researcher learned that this did not require abandonment of personal values and 

socialization, but ternporary suppression was necessary. The values and culture of the 

research participants had to be respected and actions of the researcher had to coincide. A 

delicate balance of worldviews was necessary in order to truly appreciate the spiritual and 

cultural1 y - based methods by which the comrnunity engaged in comrnunity healing . 

The Inevitabiiity of Value-Laden Research 

Foucault argues that "social science is not and has never been a neutral enquiry 

into human behaviour and institutions" (in Carneron, Fraser. Harvey, Rarnpton, and 

Richardson 1 992: 2). 

"[Slcience is not achieved by distancing oneself fkom the worl d"... when 
possible, researchers shouid defer to the input of the [participants] in the 
belief that "it is possible to pursue both the tmth and solutions to concrete 
problems sirnultaneously" (Whyte et al. 199 1, in Thomas 1993 : 26). 

~]nterviewers are not neutml actors, but participants in an interviewing 
relationship (Rubin and Rubin 1995: 19). 

By the end of the field portion, and upon leaving the comrnunity and returning to 

her home base, the researcher f o n d  it difficult to maintain an (even constructively) 

critical viewpoint toward the research topic. The researcher had the opportunity to leam 

about, witness, and recognize some of the many baniers that challenge the hard work and 

concerted efforts of the Comrnunity Justice Cornmittee. A deep sense of loyalty was felt 



for the cornmunity, in the sense of not unduly criticizhg their work and progress. A 

feeling of gratitude for having been granted access and the experience to conduct research 

in a setting othemise closed te outsiders conflicted with an academic objective to remain 

critical and relatively unattached. An anachment to certain youth in the cornrnunity, who 

often visited the researcher's home and with whom contact and good relations are 

maintained, was established. With tirne, it was realized that the obligation to report 

fmdings truthfully should not be despite these interests, but because of them. An ethicd 

obligation to the research participants was also recognized, in terms of reporting 

information that was shared, regardless of its potential lack of popularity. 

Through the Eyes of the Researcher and the Participants: Limitations of the Thesis 

Limitations of any study are related to value orientations, the availability and 

willingness of potential respondents to participate, and simple odds, which dictate with 

whom the researchei cornes into contact. In addition, the researcher had limited time ( 5  

months), h d s ,  and experience with and kriowledge of the community; these realities 

undoubtedly affected the depth and breadth of information reported, and its 

representativeness of accuracy. 

The potential for volunteer bias (Palys 1992) in this research was high; 

presurnably, those who agreed to be interviewed by the researcher had opinions (whether 

critical or supportive of community-based justice) that they felt were important. 

However, it was rare that those persondly approached by the researcher for an interview 

declined. While posed without orientation (e-g., 'ivhat is it like to live in [Prospect]"), 

solne interview questions focused on challenges, and the eventual focus of interviews was 
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ofien shaped by interviewees. Upon request for perceptions, pnise or perceptions of 

success ofien take a back seat to criticisrn or perceptions of failure. 

An equally important consideration is the fact that the researcher was only 

exposed to certain community members16. For example, due to the increased presence of 

First Nations youth in the community's public space (and other unknown reasons), the 

researcher was able to interview more First Nations youth than Euro-Canadian youth. 

Because of the resewcher's presence during summer months, the boredom expressed by 

young people may have been at its highest, and comrnunity members who otherwise may 

have participated may have been away. Due to the fact that the researcher did not knock 

on residents' doors, many community members subsequently interviewed were initially 

acquainted with the researcher during cornrnunity events or in public space of the 

comunity- 

Subsequent to having left the community, the researcher learned that once school 

started in the fall, and winter approached, dynamics changed, whereby a conscious effort 

to resolve selected issues and concerns was strengthened. A grant was received by the 

cornrnunity, which facilitated the initiation and continuation of more fiequent recreational 

activities for the youth. The grant enabled the employment of several young people as 

organizers, and provided more positive and constructive ways for young people to spend 

their spare time. 

I6 For exarnple, the researcher was not able to meet or interview rnost of the "silent majority" (see Chapter Six), and, 
when asked, a couple of non-First Nations residens declined to be interviewed, because they beIieved their opinions 
may be unpopular. 



Thus, several facts must be borne in rnind when interpreting the results of the 

research: comrnunities are dynarnic entities, that are constantly changing and developing; 

perceptions of respondents may be dependent on most current realities; criticisrns are 

often voiced more profoundly than compliments; and most obviously, but perhaps most 

forgotten, research is a product of the questions asked, a certain amount of participant 

self-selection, and reflexive interaction between a researcher and her participants. 

Research Implications: Avoiding Intellectual Coloniaiism 

"Research, which so far has been iargely the instrument of dominance and 

legitirnation of power elites, must be brought to serve the interests of the dominated, 

exploited and oppressed groups" (Mies 1983, in Kirby and McKema 1 989: 1 5). First 

Nations peoples have suffered extensively and disproportionately fiom the negative 

effects of the application of British law and justice, and their needs have long been 

silenced and unrecognized by western culture (Morse 1983). First Nations youth are 

M e r  marginalized and oppressed: they are dominated not oniy by race, but also by age 

and experience. Although Susan George argues that "research concerned with social 

change should focus on the rich and powerful and not on those on the margins" (cited in 

Kirby and McKenna 1989: 27), the demystzjkation h e w o r k  suggests that "the paucity 

of research about certain groups accentuates and perpetuates their powerlessness" 

(Reinharz 1992: 191). The needs and opinions of First Nations youth must be heard, to 

demystiQ and "raise consciousness" of their specific needs within a larger political 

fiamework (Reinhan 1992: 19 1). 



Warry (1 998) notes that "the time has long passed when anthropologists could 

speak 'on behalf o f  Aboriginal communities" (248). Likewise, research which claims to 

"give public voice" (Xubin and Rubin 1995: 19) to First Nations peoples is inherently 

paternalistic and perpetuates colonialist practices. Warry (1998) notes that First Nations 

peoples are perfectly capable of communicating their own positions, arguments, and 

research agendas; thus, the role of the social scientist is '90 continue to offer methods, 

theories, and perspectives to First Nations communities in the hopes that, as outsiders, we 

can be of assistance" (Wany 1998: 248). 

The purpose of the research was to bring al1 interested voices together, in the fonn 

of a dialogue. Despite claims that critical research on the subject of restorative justice 

c m  be fatal to the movement and its proliferation (Warry 1998), constructive criticisrn by 

the very people whose views and involvement are integral to the development of 

comrnunity justice is necessary. In First Nations communities, "research can improve a 

cornrnunity's ability to understand issues and plan for the future" (Wany 1998: 246). The 

comrnunity is provided with additional information and different arguments that c m  be 

used when negotiating with governments, or attemptiag to resource new initiatives. 

When compiied together, the ideas of participmts may help the community to m e r  

address contemporary and historical concems, while contributing toward their own 

ultimate objectives. 



The Generalizability of the Research: The Specific Nature of a Community-based 
Justice Initiative 

Because community justice is developed and operated at a grassroots level, it is 

essential to understand the dynamics of a commünity, dong with individual and system 

level challenges, in order to even begin to assess how well a specific model of community 

justice accomplishes its own  objective^'^. Although this research concentrates on the 

realities of a particular community and its justice initiative, it identifies certain elements 

that are useful in accomplishing specific objectives of an initiative. Once this knowledge 

and understanding is gained, it c m  only be applied to a specific community context. 

However, the identification of challenges of specific initiatives may shed insight that may 

be usefbl, and identi@ potential problems not uncoinmon, to other community-based 

justice initiatives at earlier or similar stages of development. 

" As an analogy, one cannot assess how wçll a certain make and model of a car runs, and one definitely cannot 
generaiize how well or how poorly that model of car mns, without understanding the intemal mechanics of tliat 
specific car (Yukon Territorial Court Judge 1998). 



CEAPTER F m :  
ADDRESSING TEE PAST AND PLANNING FOR THE FUTURE: 

~DIVIDUAL AND COM~MZTNITY LEVEL CEIALLENGES CONFRONTING 
PEACEMAKING CIRCLES 

r h e  prison is to rnany Aboriginal youth what the mission school was to 

their parents (Jackson 1996)'. 

The following two Chapters weave together the voices of young people, 

community members, and system representatives regarding their perceptions of the 

challenges confionting cornmunity-based peacemaking circles practices at the individual, 

community, and system levels. The perceptions of youth are presented fist, to emphasize 

that their voices must be heard2. The community level challenges are subsequently 

discussed, followed by the system level challenges in Chapter Five. The voices fiom 

within community and system level dynamics demonstrate that larger forces of power 

complicate community-based justice initiatives, the participants in circle processes, and, 

thus, the lives of a community's members. 

In addressing the past (the mission schools) and developing the present 

(peacemaking circles), the community prepares itself for the future (increased self- 

sufficiency). Essentidly, confionting the past and planning for the future is what 

' Jackson (1996). Lecture in "Proserninar". Bumaby, BC: Simon Fraser University. 

' For the purposes of this discussion, the idcntities of young people are protected by anonymity promises. To 
differentiate between the genders, the female youth were assigned narnes pertaining to birds or nature; the male 
youth were given narnes having to do with four-legged animab. One exception is Wounded Eagle, whose given 
name describes the researcher's perceptions of him as she got to know him. All other research participants are 
refened to according to their classifications as "community mernber", "Comrnunity Justice Committee mernber", or 
according to their professional justice titles. Al1 quotes and references to respondents (not bookkticle authors) were 
obtained through formal interviews. 



peacemaking circles purport to do. This Chapter will begin by describing the comrnunity 

and situating it in an historicd context, and introduce the community-based justice 

initiative that was developed and implemented to address the historically-based issues 

that plague the community. 

The Historical and Community Context 

prospect3 is a small Yukon community of under five hundred people, half of 

whom are First Nation, and half of whom are Euro-Canadian. The Abonginal residents 

of Prospect occupy one of 13 communities in the Yukon Temtory (there are eight 

designated "reserves"), and iepresent one of 17 Yukon First h!ations4 (LaPrairie 1992; 

Yukon Department of Justice 1998). Prospect is one of three communities of the First 

Nation. One of the other two communities, of another First Nation's descent, originally 

used the community's site as a hunting and fishing camp. As they began trading and 

inter-manying with the Tlingit people, they adopted the Tlingit way of life. Today, the 

First Nation is represented by both hentages, and attempts are being made to keep both of 

their languages and cultural traditions alive @iAND 1997). 

In Prospect, the Indian reserve was (and continues to be) on the opposite side of 

the river from the main non-Aboriginal community. This arrangement was partially 

because non-Aboriginal peoples could not build houses on Indian reserves, but also a 

reflection of the "persistent social gulf between the races in the Temtory" (Coates 199 1 : 

' This community cannot be referred to by its real name. For the purposes of sharing the results of the research while 
maintaining anonymity, it will be referred to by a pseudo name: Prospect. 

' Including those First Nations in northem BC, within Yukon Temtorial Govemment's jurisdiciion (Land Claims 
Negotiator 2001). 



222). In 1948, a Native-white community association was established but soon 

disbanded. In general, the First Nations and non-Aboriginal peoples move in different 

social circles (op cit). 

Of al1 the Yukon communities, Prospect bas the highest Aboriginal population 

between the ages of 16 and 35. Community justice is apparently more difficult when 

First Nation members iive off-reserve, populations are relatively transient, and people are 

not permanent residents of the community (LaPrairie 2992). Over hd f  of the First 

Nation's members live off reserve land5 (DIAND 1997). 

Prospect has an RCMP Detachment, a (volunteer) Fire Department, a School, a 

Post Office, Hotel, service station, restaurant, and general store. Other cornmunity 

services include the First Nation office, Social Services office, an administration building, 

library, an Anglican Church, a smdl Yukon College campus, and a Community Hall 

@IAND 1997). The community is accessible by road, and its close proximity to 

Whitehorse has an effect on community and social dynamics. For example, there may be 

less initiative to develop recreational activities for youth, since access to Whitehorse is 

convenient . 

One hundred and fi@ years ago, Native peoples in the upper Yukon River basin 

had not yet corne in direct contact with Europeans. In short order, fùr traders, 

missionaries, miners, governrnent agents, more non-Native settlers, and others invaded 

the region and upset a culture that had developed over thousands of years6. The sudden 

* "Off reserve" land re fers to land outside the community, or not Crown (or reserve) land designated for the First 
Nation (Land Claims Negotiator 2001). 
See Ken Coates (199 1). Best Left as hzdians: Native- White Relations in the Yukon Terrirory. 1830-1973. Montreal 
and Kingston: McGill-Queen's University Press. 



exposure to white people was compounded by the relocation of many commuaities and 

the bringing together of smali groups into a larger sedentary comunity. 

Many First Nations people gave up their traditional subsistence lifestyles so that 

they could make money by working on historically important developmental 

infrastructure projects. These projects had a significant impact on the cornmunity of 

Prospect. More non-First Nations peopIe began living in the area, and with them came 

the institutions commody associated with "western" representations of settlement: 

education; government; religion; and justice. For the most part, these institutions 

completely ignored the culture, laws and traditions of the people who had occupied the 

land for thousands of years pnor to their arriva1 (prospect] Community Justice 

Cornmittee 1 998). 

Traditional laws, language and values, which were ingrained in the First Nation's 

ciilture, were eroded by the irnposing presence of the Mission School in Prospect. A 

Residential School was established in 190 1 and the last school closed in the 1960s. 

Children were forcibly rernoved fiom their homes and brought to spend most of their 

childhood years in the school, for the purpose of assimilation. Some were sexually, 

physically, and ernotionaily abused in the school, and al1 were forbidden to speak their 

traditional language, or practice traditionai culture. Traditional laws, such as respect for 

Elders, respect for women, respect for the land, and the obligation to pass on oral history 

and culture to children were not taught, and thus, not practiced in the schools. Many of 

these children never learned traditional values or ways of seeing, and were made to feel 

ashamed of their heritage. And by the time these children became adults, since they had 



not experienced child rearing by their biological parents, very few understood what good 

parenting encompassed7. 

Until the 1 9SOs, Yukon Abonginai peoples retained some freedom, as they were 

largely segregated fiom non-Aboriginal society. This situation changed drarnatically in 

the years after 1950, as development, govemment intervention, and continued 

discrimination served to restrict Aboriginal peoples to the Temtory's social and economic 

margins (Coates 1 99 1 ). 

Many of the problems that currently exist in the cornmunity of  Prospect are 

related to the cultural genocidal effects of the Mission Schools on the children and their 

families, years of systemic discrimination, the establishment of separate residential 

reserves, the attitudes of the white majority, and the policies of the federal and territorial 

govemments (Coates 199 1). Aboriginal laws provided a foundational morality that 

govemed good behaviour. The erosion of Aboriginal languages and values, the outlaw of 

spiritual practices and ceremonies, and the destruction of traditional methods of dealing 

with conflict devastated a cornmunity that felt lost and uprooted on its own land. The 

predorninant afier-effect of the events was anger, which led to the abuse of aicohol for a 

First Nation person unequipped with traditional ways of coping (e.g., spirituality). 

In response to a question about the causes of youth crime, one Prospect Elder recounted 

his mernories of the effects of the Mission School in Prospect, and the various 

manifestations of colonialism, and the feelings of anger and hopelessness that still 

accompany them: 

. - 

Prospect community member ( 1  998). 



1 hate to use the Mission School, because it's getting worn out, blaming 
other people. But it's not the abuse that bugs me so much; it's what they 
did; they chopped off and severed rny relationship with my Elders, with 
my aunts and uncles. I've had an opportunity to take a certain amount of 
it, but the full portion of my Life that 1 was supposed to be spending with 
them has not been completed. So therefore, 1 have to scramble arowid 
today to try and get some of the other things that are important. There's a 
lot of anger within me for what the government has done to First Nations 
people. You see, the First Nations people, they had a governrnent system 
in place. Due to some of the governments and their hi& position, thinking 
they know everything, they feel that First Nations people are better off in a 
non-Native society than a Native society. So îhey threw the policies and 
regdations on us to kill offthe Indian govemment. And this started way 
before the Mission School. When they outlawed potlatches. Anythrng 
that resembles First Nation authority, First Nation governrnent, they 
mined. They incarcerated some of our Elders for holding these 
ceremonies, because they viewed it as paganism. When you Look at in the 
1800s how the governrnent started the Mission Schools, they went and 
focused on the kids. Most of them said that they removed hem fkom the 
communities, away fiorn the influences of the wigwam, and put them in a 
controlled environment where they "beat the indian out of them". It 
really, really bugs me.. . . 1 feel so angry inside.. -125 years ago they came 
into the Yukon, and look at the mess they've created in 125 years. Just 
outrageous. 1 don? know .... 1 don? know. But what can you do? (Prospect 
Elder 1 998). 

After M e  more than hundred years since western coionization, Prospect is still 

suffering fiom the destructive cycles of alcoholism and various forms of abuse, which, for 

the most part, instead of traditional teachings, were passed on through the generations8. 

These factors combined are manifested in many of the present-day crimes in Prospect: 

property offences, drug offences, incest, and sexuai and domestic abuse. 

According to a Community Consultation Report conducted by a consultant in 1996, Prospect's community menibers 
believe the following social issues are a direct result of colonialism: drug and alcohol abuse, family violence. 
suicide, the mission school syndrome, the high school drop-out rate, dependency on the band, health issues, sexual 
abuse, violence, youth crime, unemployment, and a loss of traditional cultural values (Elliott 1996). 



The residents of Prospect have seen many of their people sent to jail for these 

behaviours - a response that has not served them wel19. In recognition of the challenges 

confionting the community, and the ineffectiveness of the Canadian justice system in 

responding, the Community Justice Committee in Prospect was established, with the 

following goals and objectives: 

1 .  to increase community responsibility and capacity to delivery of justice 
services and reduce the incarceration rate of people served by the 
Committee by: 

working CO-operative1 y with federal, territorial and First Nations 
justice agencies to develop an effective pre- and post-charge 
diversion project; 
making training opportunïties available to justice cornmittee andor 
community members; 
fmding and operating a safe house in Prospect for victims of crime; 
working collaboratively with the First Nation to help meet the 
community's justice needs under self-government. 

2. to help prevent crime and reduce recidivism rates by defining and 
reinforcing community standards of social justice and decency by: 

involving Elders and other respected persons in the justice process; 
providing opportunities where the offender can better appreciate 
the impact of his wrongfùl actions on those he has harmed; 
educating and encouraging the broad participation of the people of 
Prospect in the cornrnunity justice process; 

3. to promote a community healing process and reintegration of offender 
into the conmunity by: 

involving people with whom the offender has a significant persona1 
relationship in the process of dealing with his misconduct; 
providing opportunities for offenders to regain the trust of the 
cornrnunity through a cornmitment to community living 
agreements and healing plans; 
providing oppomuiities for victims and other af6ected parties to 
forgive and to re-establish healthy relationships with offenders; 

4. to increase the Prospect Community Justice Cornmittee's ability to 
offer effective projects and support networks to the victims of crimes 

Most 16-30 year old comrnunity rnernbers have had some conflict with the law, and many have seen the inside of 
prison walls. "What kind of future is that for the comrnunity?" (Prospect Elder 1998). 



and abuse by working with [relevant community agencies] 

Source: Abonginai Justice Strategy Contribution Agreement (1998: 14- 
15). 

The Prospect Comrnunity Justice Committee mentions that its "most ongoing 

project" is its "continued efforts to support people through the various crises that are sure 

to occur in their lives, and to give them the unfailing sense that there are people who do 

care for them and who do believe in them, despite any 'trouble' they may have found 

themselves in" (Prospect Community Justice Committee 1998: n-p.). In addition to 

offering Peacemaking CircledCircle Sentencing, the Prospect Community Justice 

Committee provides the following services: Post-Charge Diversion, Mediation, Probation 

Assistance, Pre-Charge Diversion, Sentence Advisory, Community Work Assistance, and 

a Dispute Resolution Council (see Appendix F). 

Since its inception, the Prospect Cornmunity Justice Committee has, on average, 

processed 15 charges through community court peacemaking circles, per year. Between 

1992 and 1997 (incIusive), a total of 75 charges have been processed through circles 

(which represents six percent of al1 charges); however, only five cases involved youth as 

offenders (Funding Proposal to the Aboriginal Justice Directorate 1998). 



The Voices of Young People: Crime, Community, Culture, and Confiict 

Approximately 15 percent of the current population of Prospect is comprised of 

youthlo. In traditionai times @efore colonialism), "youth crime [in our comrnunity] did 

not exist" (Prospect Chief 1998; Prospect Elder 1998). The lack of youth crime in 

traditional times is partially due to distinctly different social and legal definitions of crime 

(see Oberg 1934). It is also due to the traditionally communal nature of the First Nation, 

whereby al1 adults provided parenting to al1 the ynuth (Prospect Elder 1998), thus 

preventing their violation of social noms and "deviant" beha~iours'~. Due to the 

Mission School, many of Prospect's youth today receive minimal parenting, and have 

little understanding of the values of traditional culture (Prospect male youth focus group 

1998); for some, this steers them in the direction of crime. 

[Young people in Prospect corne into conflict with the law because of] 
family life, troubles. They don't get much of an example here.. -1 don't 
think their parents give the attention they should to them. They don? 
wonder where their kids are at midnight (Crystal Water 1998). 

They don't have a lot of direction.. .they haven't been taught the meaning 
of right versus wrong. The parents don? spend enough time teaching their 
kids; they spend their time at the bar (Blue Ocean 1998). 

At the very most, some youth expressed a basic knowledge of their culture, and a 

desire to know more (Prospect male youth focus group 1998; Prospect female youth focus 

group 1998). While some youth stated that their cultural knowledge wodd not 

necessarily keep them out of trouble, because their understanding of values such as 

1 O "Youth" refers to young people under the age of 19. The researcher was told that there are approximately 50 young 
people in the community of Prospect, and she had the pleasure of speaking withlinterviewing just over one third of 
this population. It is important to rernernber that a significant proportion is aiso under the age of 12 (who, due to 
their young age. were not interviewed for the thesis research). 

" This is consistent with the popular belief that "it takes a whole community to raise a child" (Prospect comrnunity 
member 1998) 



respect are not applied (or witnessed) in the traditional sense, community-based methods 

of conflict resoiution have comected some youth with the Elders. Cultural conflict 

between modem ways of living occurs for the current generation of youth, which has 

been exposed to non-traditional ways. The lack of knowledge or desire to know may 

have a lot to do with the cultural irnperialism of mass communications and the exposure 

of youth (even in remote communities) to mass consumensm (which promotes 

materialism) and popular culture, which changes the emphasis and even the very essence 

of certain values (Whitehorse defence lawyer 1998). 

The youth who participated in the research stated that they get the impression that 

adults label al1 of them for the behaviour of the few youth in Prospect who commit most 

of the youth crime (Prospect female youth focus group 1998; Prospect male youth focus 

group 1998). Although break and enters, thefts, vandalism, and underage drinking are the 

most common crimes committed by youth in Prospect, 

In our community, it happens a lot, but there's only a few people doing it. 
They're giving d l  the other kids a bad n m e  (Blue Ocean t 998). 

It's like the dnink stereotype for Natives. The majority aren't drunk, but 
there's a few on the streets that are, so they get the stereotype. It's just the 
same with the kids. The few that are criminal, those are the ones that 
make the impact and the ones that everybody remembers (Crystal Water 
1998). 

In addition to experiencing generationai labellina fiom witùin the community, 

they also told stories of being negatively stereotyped by outsiders because of the narne 

their hometom has made for itself: 

We'll get '?he people fiom prospect] are always drunk" (Blue Ocean 
1998). 



Last year in shop class, the teacher asked me where I was fiom. 1 told him 
prospectII, and he just said, "oh yeah, that's a nice place". And then he 
just drified off, and said, "but it's got a few problems", and 1 was like, 
"yeah" . . . It isn't that great, and 1 can see how you codd walk on the streets 
and think, "ew". Just because of the stuR you do see on the streets. It 
doesn't give a good impression (Crystd Water 1998). 

These perceptions inevitably have a negative effect on the youth, which may lead 

youth to resent their cornmunity, and increase their feelings of apathy. Conversely, it may 

also encourage the youth to defend it, which may enhance their desire to do something 

about it: 

And when you meet people and tell them you're fiom [Prospect], you feel 
like defending it, because it's our home. So you Say, "no, [Prospect] isn't 
that bad.. .". And it makes me so mad that people type us, even though 
we're not part of that group, so it drives me crazy @lue Ocean 1998). 

The general perception among young people interviewed is that adults do not 

listen to them, do not support them, have no confidence in hem, and do not careI2. 

They need to listen to the youth. They never listen to us; they always 
know something better than us. Al1 the time.. . We try to talk to them a lot 
[about getting the youth centre back], but dl they ever Say is, "hey, weyll 
look into it". But they never go m y  M e r  than Iooking into it. 1 guess 
they're not paying any attention to us, because there's a few kids around 
here who like to get into trouble, so they put it otherwise toward d l  of us. 
They don? even look at our ideas after that (Running Fox 1998). 

One youth emphasized the value (and rarity) of having adult community members listen 

to their concems and support them: 

1 don? think kids here have very much support. From anyone. There's the 
odd person that will sit down and talk to a kid. Like you. They just want 
to be heard. They just get negative backlash fiom everyone. L-ike of 
course kids are going to do bad things throughout their lives. 1 think they 
just need to be heard. Someone to just sit down and listen to them. Like 

- 

" This was aiso witnessed in the wiIlingness of youth to participate in the research. nie researcher was generally 
accepted among the young people of Prospect Al1 (with the exception o f  one) youth who were asked to participate 
in discussions agreed, and thought o f  it as an opportunity to voice their concems and be listened to. 



it's going to be hard to open them up; it's going to take a long time. Like 
until their late teens. Because we didn't have a voice at ail when we were 
kids. It was just like, "oh you stupid kid. You don't know anything". But 
with a couple of people you could just sit down with and have a really 
good conversation and tell them all your problems; it doesn't have to be 
their parents. Because a lot of the t h e  their parents aren't there (Blue 
Ocean 1998). 

This youth recounted her uncie's voiced lack of confidence in her, when she 

mentioned her goal was to leave the coinmunity and graduate fiom high school. His view 

of her future was not as prornising. She explained that his perception is due to what he 

has observed about other young girls in the comrnunity; however, this comment made her 

very defensive about her inherent worth and potential, and she appeared fiustrated with 

the fact that she expects more of herself than some of her farnily members expect fiom 

her (op cit). 

Peacemaking circles and efforts at community development may not work to their 

potential if youth have the perception that they are not being taken seriously or their 

words have no legitimacy. The feedback they receive fiom adult community members 

may erode any confidence they have in themselves to make a positive difference in the 

cornmunity, and in their own lives. 

Even if it's like meetings. The adults and the people who nui this 
cornmunity don? really listen to us. We're just here for their little garne; 
we're just there to make them look good. We're there just so they can Say 
they're "involving the youth". So if somebody asks, they can Say, "yeah, 
there were kids there". But they don't have to say, "yeah, we heard what 
they said" (Crystal Water 1998). 

M e n  young people get the impression that "no one cares" (Prospect female youth 

focus group 1998; Prospect male youth focus group 1 W8), their instinct is to leave. In 

leaving, the intention may be to get attention, to get involved in other activities where 



they may feel more usefùl, or to inadvertently fùlfil negative prophecies of others. 

Others' low expectations or perceptions that the youth have no value, or feelings of being 

unloved may discourage youth fiom exploring their potential, lead them to loathe 

themselves, andor force them to seek belonging elsewhere. Street life forced one abused 

youth to get involved in h g  sales, addictions, crime, and other self-destructive 

behaviours. 

Most youth interviewed voiced very little connection to their community. When 

asked to describe their conmunity and what it is like to live there, youth spoke of the 

"corruption" of the First Nation office, the "gossip", the "power-tripping" and 

c'favouritismy' in the educationai system, a severe lack of youth employrnent, the 

prevalence of alcohol and dmgs, and the "pathetic" lifestyles that many residents lead: 

"their hygiene, their family lives, their morals and pnnciples are non-existent . . . " 

(Prospect female youth focus group 1998). One female y o d ,  who must attend high 

school in Whitehorse, because grades 10-12 are not taught in Prospect, spoke of her 

general tactic to "avoid everybody" when she comes home. She voiced disgust in some 

community members' contentment to live their lives as  they do. While she maintained 

that she and her fiiends are 'hot saints", she also distinguished herself and her fnends 

fiom others whom they grew up with who have "gone downhill". She claims that 

watching them "reinforces your opinion of what you want for yourself. 1 don? want to be 

like that" (Crystal Water 1998). 



Al1 of the youth spoke about the abuse of alcohol and dnigs13 prevalent in the 

home and on the streets, and how it affects them: 

That's where my Dad screwed up. Smoking joints to get his kicks. Never 
gave a shit about his kids.. . (Wounded Eagle 1998). 

One young adult spoke of the link between alcohol consumption among the addts 

and its impact on both youth and unborn infants: 

That's like [one yoiing person]. I used to babysit him. His parents used to 
party for days.. . .They used to go party somewhere else and have me 
babysit him and clean up after them. He was four or five years oid. 1 
caught him once down the hall, before 1 could stop him, chugging a bottle 
of Schnapps. And this was a regular thing for him. mow] He's the most 
criminal person here ! (White Cloud 1 998 j. 

Although positive role models exist, the expressed lack of a large amount has led 

some young people to engage in the sarne behaviours. 

1 know it happens here but no one hides it. The parents know what the 
kids are doing, the teachers know, and nobody does anything about it. But 
that's something that could be stopped. Through the eyes of an eight or 
nine year oid kid seeing al1 these people d d  or high ail the tirne - what 
are they supposed to think? That's how 1 got into dmgs and alcohol.. . .I 
think the community really needs to look at that B l u e  Rain t 998). 

One young fernale spoke at length about the alcoho1 and drug-related problems in 

Prospect. She asserted that young people are "allowed at adult parties if they show up 

with enough alcohol", and that many youth use cocaine. According to her understanding, 

driniung and partying regularly result in violence, rapes, teenage pregnancies, abortions, 

spousal abuse, and crime. Regular consumption results in more deeply-entrenched abuse 

and a problem for easily influenced young people. Dependency on social assistance is 

l 3  Conversations in focus groups and interviews immediately focused on this issue, although the researcher never 
directly asked about it. It was the most common response to the question, "what is it Iike to Iive in [Prospect]?" 



perpetuated because many comlinity members' cheques are spent on alcohot within a 

few days of receipt (Red Thunderbird 1998)'~. 

The Comrnunity Justice Committee realizes that underage alcohol consumpttion is 

a problem; however, the root of the problem does not rest solely on the shoulders of the 

young people: 

Wkere do the kids gef aicohol? Well, we ail h o w  this, but what kkd of 
an adult would buy dcohol for a kid? What if that kid died? Do they ever 
think about that? They want that smoke, or a few extra ounces of alcohol, 
without thinking about the kids they're buying the aicohol for (Blue Ocean 
1998). 

Some youth maintain it is dificult to Say no to alcohol, and when they cirink or do 

drugs, they need to commit property crime to support their habit(s). This is problematic 

in itself, and the issue becomes something much deeper than the symptom of criae, or 

even alcohol consurnption: 

You have the youth steaiing because the parents don't want to give them 
money because they know what they'll do with it - related to the dmg and 
alcohol issue.. . .maybe they should have more youth jobs. . . even having 
sports, or the club open afler school - give the kids some place to go. 
When 1 came to town and 1 saw kids hanging out outside the bar, 1 see that 
shit in Whitehorse and when 1 saw it here 1 was totally bIown away. And 
why? Well, they don? want to go home for whatever reason, and there's 
not anywhere else they can go (Blue Rain 1998). 

This quote emphasizes the recognized need for increased opportunitieç through 

14 This young femaIe spent an entire aftemoon (and had rnany other conversations) with the researcher, sharing 
information about the challenges that confront her comrnunity. She told the researcher that it "made [her] feel good 
to have [the researcher] ask ber]  to participate, because the adults never listen". Her interest in talking about these 
issues demonstrated to the researcher that despite the put-doms, labelling, blaming, false prophesizing failure for 
the youth (on the part of adults), she has the passion, the maturity. and the potential to make a huge difference in the 
future health of her community. However. when she was asked by the researcher to get involved in a youth circle to 
discuss youth needs "for an active and healthy future", she contemplated the possibility, and eventudly declined, on 
the advice of her mother to "not get involved". This is fürther discussed in the section on cornniunity level 
challenges to community justice. 



social institutions in the comrnunity. One youth voiced the need for youth employment, 

both to keep him fiom engaging in self-destructive behaviours (used to cope with the 

boredom), and to make an income: 

There's not enough jobs out here. There's only a select few people who 
get jobs out here. The rest of us sit around fucking the dog al1 day, doing 
nothing. I'm currently unemployed; I've been searching for the past 
couple of months and 1 haven't had any success yet . . .(Running Fox 
1998). 

Endemic to most youth employment problems is the fact that when jobs do exist, young 

people are told they are either too young, or inexperienced (Prospect male youth focus 

group 1998). Another reality is that because private industry is extremety limited in 

Prospect, the majority of employment opportunities exist with the First Nation. However, 

depending on family relations, this may not present an option to some. Based on her 

work experience as a Community Education Liaison worker, one young adult claimed 

that in one recent year, the most reliant group of clients on social assistance was "the 

average age of the working man: 19-35" (White Cloud 1998). It was also explained that 

the lack of work is especially prevalent during the winter months. During the summer, 

infrastructure construction projects and fire-fighting provide most of the work 

opportunities; however, competition is fierce. The seasonal nature of employment is 

problematic, but aiso for less obvious reasons: 

Tt gets you in a cycle. If you have ail winter and have nothing to do, you 
dig yourself in a hole. Corne sumrner, it's hard to dig yourself out. 
Especially with alcohol and dmgs being so addictive. [Prospect] needs 
work, and especially alcohol and h g  work (White Cloud 1998). 

Alcohol and drug abuse and the lack of employment are circular problems. One 

young female noted that her male farnily mernbers who do not consume alcohol manage 



to find work, and keep it. She expressed regret about the fact that she has witnessed some 

fellow First Nations community members get employment, but lose it. She attributes the 

reason to alcoholism and dcohol-related problems such as theft (fiom the place of 

employment) and showing up Iate or not at al1 (Red Thunderbird 1 998). S he spoke with 

regret about the message this sends about her people, and the negative stereotypes it 

reinforces. 

Although employment may address part of the alcohol problem, many people 

believe that cultural teachings provide the foundation for a healthy existence. It is 

particularly important for young people to be taught traditional values (which begins with 

respect for the self, and leads to respect for others) when they are young. It is inconsistent 

with cultural teachings to engage in aIcohol consumption (which signifies a lack of 

respect for the self) and crime (which symbolizes a lack of respect for others) (Prospect 

community mernber 1998). 

There's a lot of that here. That's when the cultural teachings should be 
taught. Instead of having traditional values set in, al1 they've really seen is 
people p-g, passed out, people staggering al1 over the place (Furry 
Owl 1998). 

Cultural teachings are obviously partially the responsibility of Elders and the 

family; however, they could also occur in school. Apparently, a basic level of 

Athapaskan is taught, but this is not the traditional language of the people of Prospect 

(Prospect female youth focus group 1998). Young people complained about the level of 

education they receive in Prospect, and that it does not prepare them for high school in 

Whitehorse. This is problematic, as is the fact that youth do not have the choice to 

complete high school in their home community. They are "exposed to a whole new world 



full of vices" in the city, and can "lose the values they were raised with" (White Cloud 

1998). Some get into trouble, and others completely drop out. "The drop out rate is 

outrageous" (White Cloud 1998); it has been said that it is close to 98 percent (Prospect 

adult 1998). 

One young female related a story of getting caught for smoking pot at school. She 

got suspended for it, after the teacher held a class discussion. She felt that getting kicked 

out was not a usefui response, especially since she "had a quarter ounce at home" (Blue 

Rain 1998). She suggested that "keeping kids at school or taking them out to teach them 

something" would be more productive than the "punishment" of sending them home. 

The alienation and stigma of being shut out discouraged her fiom caring. "It came to the 

point where 1 did things so 1 would get expelled - so I woddn't have to go to school 

anymore" (Blue Rain 1 998). 

In addition to the lack of cultural identity and cornmunity connection, negative 

labelling, feelings of not being heard, discouragement by adults, dmg and alcohol abuse, 

the Iack of employrnent, and educational challenges, other issues M e r  erode feelings of 

self-worth among young people. One youth talked about the physical abuse he 

experienced at home: 

I can't talk to my parents. Not my dad. He's kind of mean. The way he 
lived, and the way 1 live, 1 don't like it. He used to beat me up, about the 
littlest things. My mom used to chuck a stick at my baby sister. She 
couldn't go to school. Pissed me off. My baby sister getting beat up by 
my mom, getting stuffchucked at her: nail polish, curling iron, whatever 
they could grab. You just can't help it. It's hard (Wounded Eagle 1398). 

Once voiced by this youth, other youth (involved in the same discussion) provided 

testimony that this situation is not unusual: 



1 hear a lot about that. Kids show up at school, parents fighting al1 the 
time, drunk al1 the tirne, parents fighting with theù kids. They don? like 
it. Kids always want to leave home (Running Fox 1998). 

Although many research participants did not initiate conver~ation'~ on very sensitive 

issues in the cornmunity, a select few (mostly youth) did. M e n  asked what was 

important to them, one youth replied: 

That my baby sister doesn't grow up like 1 did. My sister, it7s d l  because 
of this one guy. 1 didn't want him to die, but one person touches anotkier, 
just kill him. Still to this day, 1 talk to him, 1 stay at his place, 1 smoke 
dmgs with his best fnend, play his garnes ... he's a relative, but none of my 
relations care about him or Iike him ... back then 1 never gave a shit aboiit 
what happened, untilI realized what happened (Wounded Eagle 1998). 

This same youth expressed feeling no justice for his past abuse, and anger at having 

witnessed the abuse of others he cares about. He alluded to M e r  abuse, and implied a 

desire for vigilantism on his part: 

. . .I did that to one of my relations, my cousin. Pissed me off. But he's 
lucky. I'm kind of lucky though. Pissed me off the way he was treating 
his girl, the way he was treating me, himself. 1 seen what happened to her 
and to me. But 1 know if 1 would have had that shotgun loaded, he 
would've been splattered al1 over my Grandma's door. Just the way he 
grabbed that shotgun. Heard a trigger ... 1 would have been gone (Wounded 
Eagle 1998). 

These dysfunctionalities have had the effect of encouraging some youth to "get out as fast 

as [they] can" (Running Fox 1998), and desire different outcomes for their own lives, and 

for their future children: 

If you work for a year and get out of here, you'll get out of here. But if 
you stay here for more than two years &er you graduate school, you're 
stuck here. Because if you don't, you'll probably end up like half the 
people around here, who drink and party every day, and over the weekdays 
they're wandering around with no money but trying to fhd  some way to 

15 The researcher never initiated conversation on sensitive issues; when they were brought up by respondents, they 
were never discussed in detail. 



get another drink. And I don? Iike that. Because a lot of my brothers 
drïnk md a lot of them have really messed up their life, and they tell me to 
never, ever grow up like them, and 1 don't think 1 will because 1 see too 
much around here (Running Fox 1998). 

Having the desire to escape the "dead end" destiny that their cornrnunity presents 

may not have the effect of encouraging these youth to participate in cornrnunity justice 

initiatives, and play a role in improving their comm~nities'~. Conversely, they seem ?O be 

quite aware of the influence that their actions have on younger generations, because of 

what they have seen, learned and experienced fiom Prospect's adults. One youth, whose 

parents had attended the Mission Schools, was sexually abused by an uncle, physically 

abused by his father, very angry, passively aggressive toward others, and in minor conflict 

with the law. He experienced first hand the intergenerational trauma associated with the 

corruption of colonialism, which destroyed his culture and people, and made them 

dependent on the govemment. He feels no ofie trusts him, and he trusts no one. His 

methods of escapism included d n g  away, h g  abuse, and the contemplation of 

suicide (Wounded Eagle 1998). These extremely unfortunate circurnstances, dthough 

debilitating, may affect him and his peers to make positive changes, as voiced by this 

youth, who represents one of Prospect's most disadvantaged: 

1 want to help the community conquer the past.. . help them get their 
courage up about the past, tell the tale (Wounded Eagle 1998). 

Issues such as alcoholism, abuse, unemployment, and the educationai system do 

not appear to be news to many of Prospect's adults. Prospect's Chief (at the time), 

Elders, and the Community Justice Cornmittee appear to understand the destructive level 

16 Considering the fact that "99% of  nonhem youth ncver leave their communities" (RCMP officer 1998), this could 
have devastating consequences. 



of boredom that confronts the youth, and the need for the youth centre, recreational and 

employment oppomuiities, education, cultural teachings, family functionality, 

programtning, laughter, a greater amount of positive role models, love, and care. 

One woman commented, "First Nations youth, it seems like they're :est children. 

They need to fmd out who they are, to know they're connected (with the Creator and 

others)" (community member 1998). A former alcoholic herself, she recognized that 

although alcohol helped her to forget the past, it also helped to ruin her children's self 

esteem, their ability to deal with anger, and their fûture. She voiced the opinion that "our 

youth today are being mistreated.. . bad, very bad; especially in the communities" (op cit), 

and that it is the responsibility of adults to teach young people. They way they behave 

now, she asserted, is directly related to how they were taught by adults; thus, their conflict 

with the law is not appropriately dealt with if the family and cornrnunity are not involved. 

She believed that adults need to share information with youth, about what they have been 

through, and how things came to be the way they are, in order for them to begin to heal 

the pain of intergenerational trauma. According to one Prospect Elder, 

We might not help this generation of youth, but we can begin here to try to 
work on the next generation. Say the 3-4 year olds, how can they spend 
more time with their grandparents and uncles and aunts with the traditional 
ways of teaching. Even if so much of their tirne is spent doing that, they 
know what is expected in today's world, but as people growing up, how to 
respect others, respect Elders. That is part of the old teachings. Many 
First Nations people were brought up that way. We can see that today; 
some of o u  middle-aged people are out of work so they rely on trapping, 
hunting, fishing, and make a good living. And you can see the respect and 
decency with which they treat othen. Those are some of the things that 
were taught fiom a very young age. These things are supposed to 1 s t  a 
lifetime. And when they get to a certain age they pass it on. Culture not 
only helps one respect others, but to respect what is around them. How do 
you respect the environment? The wildlife, resources, fishing. The 



harvesting areas, berries. How do you conduct yourself when you do this? 
Those things are very important; if they were taught how to do these things 
they could practice that throughout their lives. 1 don't see anything 
happening in that area nowadays. People are just brought up to go to 
school, and they l e m  the language and maybe some history. But nothing 
is there for them to interact with the laowledge of the Elders. They w-ant 
their children to be good, knowledgeable citizens and to respect the world 
we live in. That has to be introduced to hem (Prospect Eider 1998). 

Without culture, self-esteem, positive role models, and a sense of self-worth, 

young people of Prospect rnay not be entirely (emotionally) equipped or feel encouraged 

to fùlfill their potential or take responsibility to make a difference in their communities. 

Traditionaily, it was the responsibility of young people to work for and respect their 

Elders, in exchange for cultural teachings. It is an exchange that now rarely happens, but, 

according to one Community Justice Comxnittee member, should. 

1 hear at justice meetings &en, "what cm we do for the youth?", but 1 
think somehow, culturally, things got mixed up. Because üsually what it 
is, is "what c m  the youth do for the Elders?" "What cm the youth do for 
their comrnunity?" "What can the youth do for their family?" "What c m  
they do for each other?". And 1 never ever hear those questions, ever. It's 
"what cm we do for them?". And 1 think somehow the challenge to us is 
"how can we bring our youth back ont0 a cultural track? What can they 
give?". Not "what are they gonna get given?". To me that's a big thing, in 
my opinion that needs to be identified and focused on.. ..I honestly believe 
that we've been somehow distracted fiom what their responsibility is in 
this cornmunity. They're being trained to become givers, and they're not 
actually being trained at dl. Now, what's happening is they're takers. 
"Gimme, gimme, gimme ... what are you gonna do for me? When are you 
gonna build me a youth centre? When are you gonna build me a skating 
rink? What's the matter with al1 the adults, because they're not giving us 
al1 of these things that we want". 1 think we've got to tum that around in 
the community. And 1 think there's people here who can do that, with the 
youth. And I don't know whether any of them are capable of thinking like 
that these days. Because it is a "me, me" world, and we see that more with 
our youth than any place else right now.. ..put] as long as we keep on 
dohg things for the youth, 1 can almost guarantee it's going to fail in the 
long nin (Prospect Community Justice Cornmittee member 1998). 



This statement serves to summarize this section in tems of the cultural genocidal effect 

of the Mission School, and the intergenerational challenges it has posed for the 

cornmwity and its youth. It also emphasizes the view îhat comrnunity development is the 

responsibility of both adults and youth. However, if young people are not taught 

traditional ways, they may not act accordingly, and they cannot be held entirely 

responsible for the role confusion and their lack of contribution. Arguably, the 

responsibility rests on the shoulders of those who can teach young people cultural values. 

Instead of placing blame or pointing responsibility at young peopIe or their dysfünctional 

parents, it is the responsibility of the whole community to raise the children in such a way 

that they have the self-confidence, the skills, and the desire to contribute (Prospect Elder 

1998). 

Youth Perceptions of Peacemaking Circles 

Among the young people who had never participated in a peacemaking circle, 

very few 11ad much knowledge of the operations of the Community Justice Cornmittee. 

For the most part, they did not interpret it to be much different (other than "more lenient") 

than the curent system. Many of the youth voiced the opinion that peacemaking circles 

were "just an easy way out", and that "for more serious crimes, you should just do your 

tirne" (Running Fox 1998). 

One youth adrnitted that his knowledge of peacemaking circles was not fiom 

having participated in one, but fiom what he heard on the Street. Nevertheless, he had 

this to say: 



A lot of cnminals came through here and did a lot of bad shit. They went 
through circle court, got a slap on the liand, and an ice cream to go, and 
they're fiee. Like, a guy out here murdered a dude out in Whitehorse. 
Brought up with murder charges. And he went through the circle court, 
and got off without doing any years. Nothing. For a person like that, I'd 
Say, throw him right in the slammer, for something like that. That circle 
court thing, 1 never really iiked it much at d l .  Just because the people who 
get in trouble and get caught for it and go through that get offeasy. And 
sometimes it's some pretty serious stuffthey get into, but they get off 
pretty easy. That pisses me off, because for what they did, they should be 
gening time for it. They're getting off scot-fiee.. .IYve seen people who go 
through circle court, but still, when they come back out, they're still doing 
the same shit they were doing before (Running Fox 1998). 

While it is difficult to veri@ the extent to which this youth's perceptions are based in 

reality, they are nonetheless his perceptions. He also saw utility in punitive sanctioning, 

because of his lack of faith in the ability of community-based justice to hold offenders 

accountable. 

A lot of people go through circle court have al1 their family members 
around, just fighting for the guy who did something bzd. But they should 
still give the guy some kind of jail time, to let him think about what he did. 
Like, how come we shouldn't do him? My mom doesn't like circle court 
very much either. She says people should go through regular justice, 
because circle court basically gives you a slap on the wrist ...g oing to jail, 
it's fairer. It gives you tirne to think about what you've done. It gives you 
time to think about what you're gonna do when you get out of there. Are 
you gonna do the same stuff, or go the straight and narrow path; if you do 
the same stuff, you're coming back to the same place again. So if they 
have a bad experience there (in jail), they're going to think, "hey, 1 ain't 
coming back to this shit hole, so why not just stay within the law lines?" 
(Running Fox 1998). 

Although this youth has never served time in jail and his perceptions may be 

misinformed, he shares the beliefs of others in the community. In this statement, he fails 

to recognize that many offenders do not consider the consequences of their crimes in 

advance, and/or the possibility that community-based sentences may in fact be more 

challenging than he assumes. However, a subsequent comment contradicts his previous 



rational choice-based assertion and implicitly supports the utility of more restorative 

processes, which involve facing and learning about the impact on the victim: 

I've done a couple of B&Es before, actually a lot of those, out in 
Whitehorse. When we go to do it, we don? even think about the perscn, 
like what they'd think when they come home, because the way we think 
about it, is you're never gonna see them, you're never gonna know how 
he's gonna react, so why think about it? But when 1 used to do it, 1 did it 
for the rush, the adrenaline rush. Just the way you feel when you boot 
open that door, the way you feel when you're going right in there, you 
don? really care about what else you got out of it (Running Fox 1998). 

One female youth's comments provided support for the value of community-based 

justice because of the small, kinship nature of the community. She believed that if she 

broke into a feilow cornmunity member's home, her victim would "feel even worse, 

because they know us.. . .it would be a lot more personal and emotionai.. . .it would be like 

thinking, '1 koow that person, but I'm going to break into their house anyway'" (Crystal 

Water 1998). This also implies that a youth's feelings of connectedness to the 

community and its members enhance the potential of community justice processes, as 

expressed by a First Nations professor at the University of British Columbia: 

There has to be a sense of connectedness to that community, and some 
sense of responsibility. The potential is tremendous, because in 
mainstrearn culture the focus is on the individual, but [offenders] miss out 
on the benefits of public catharsis, confession, making wrongs right (e.g., 
apologizing, getting it out); these are powerfül healing tools used by 
indigenous peoples ail over the world. It's just North Arnerican European 
culture that doesn't use it. Those are powerful in a collectively-oriented 
society, because that's tremendous motivation if you want to be connected 
and belong. But if the motivation's not there and [youth] have no sense of 
belonging to the community, it's not going to mean a lot to them 
(McConnick 1997). 

On the other hand, many youth who come into conflict with the law are already S ~ ~ O U S ~ Y  

disenfranchised by their community and thus may feel no connection, or desire 



comection, especially with those who contributed to their alienation in the first place. 

Youth may fkd  it more difficult than adults tc identiQ with their victims, and, until 

confionted with the reality of the impact of their actions on others, may not worry about 

it. Cultural teachings about a young person's origin and ancestrj may increase a youth's 

feelings of shame andor remorse for h d  actions, and foster a desire to make amends, 

in order to honour the family narne. 

Two female youth voiced fear of having to face community members, and, 

dispelling popular myth, anticipated that the process would be much easier in court: 

I'd want to go through the court, because 1 wouldn't want to face the 
people in the community (Still Mountain 1998). 

1 think I'd want to go through the court too because in the Yukon, you can 
get off easy. It would be easier than your whole community watching you, 
and knowing what they're thinking.. . if you dealt with it here in the 
community, prcbably a lot of people from the community would show up; 
but if you went to court, in Whitehorse, probably nobody would know 
about it, nobody would show up, nobody would find out what your 
sentence was, no big ded. So it would be easier to go to court (Crystal 
Water 1998). 

Another young person refiected on the utility of having the victim, Elders, and 

other young people present in the circle. She implied that the respect she feels for them, 

and the respect and trust they feel for her, would affect hm. She recognized that a breach 

of that respect would cost her their respect. Implicit in her thoughts is the fact that a 

cohesive community, and feeling a part of it, is a prerequisite to feeling accountable to it. 

She focused on feeling increasingly accountable to her fellow community members after 

being hypothetically sentenced in a circle, which wodd affect her decision to commit 

M e r  crime: 



That's a big part of the circle. Having the victim there, telling the 
offender, 'You hurt me". Having that in your face - your conscience 
attacks you.. . .that would make a person think, "whoa, what did 1 do? At 
the time it didn't feel that big but now.. .". That probably helps the 
offender a lot too - putting themselves in their position.. .I think the young 
person would be shitting their pants. Elders don't realIy care what they 
Say to you. Knowing, "if 1 do this again, what are they going to Say to 
me?". Some people act like they don? care but 1 think most people - that 
would hit them. Having someone there who's older, wiser, asking you, 
"what are you doing? Don't you think about what you put this person 
through?" In court you can have attitude, but in circle court that's 
something I haven't seen myself. It makes a person realize what they did - 
having to face their community, Elders and even some of the younger 
people who look up to them.. . .even knowing people don't trust you or 
won? be there for you just because of what you did. Knowïng that and 
having to think about that and feel that would make someone stop (Blue 
Rain 1998). 

One young female understood the intended value of participating in peacernaking circles, 

but recognized that their successful outcome depends on an individual's desire to 

confiont their own issues, face their cornrnunity, and make positive changes: 

1 think it has potential because once you go through that, it's an emotional 
thing for you. Because you're speaking in fiont of your whole community, 
explaining yourself. Don't you think that would "hurnblize" a person? 1 
think if it was me, and 1 really wanted to work on myself and 1 had big 
problems, 1 think it would work for me. Because it would help to get in 
touch with what you're feeiing, and there's people there to listen, so 1 
think ii would work. But it depends on the person (Blue Ocean 1998). 

Despite the outcorne-focused interpretations of others, this young person added to 

the processual and philosophical differences between cornmunity-based justice and the 

criminal justice system: 

1 don't know if it works; although 1 know it goes beyond actual justice. 
They work on you as yourseif; not on what you've done. It's like, "you 
did this because you have a problem"; it's not like jail, where p u  think, 
"they'll think about it and get over it''. It's deeper; they need someone 
there to talk to them, to sort out why they did this. But it only works if 
that person wants it to work; if not, take the other route (Blue Rain 1998). 



The young women who realized the difficulties of facing the community in the 

circle admitted that, if they were asked to give advice to a &end about which option to 

choose (court versus the circle), they would suggest court, because "1 wouldn't want to 

watch a friend of mine go through al1 thatyy (op cit); however, they rationalized, if they 

really wanted to help the person to "rehabilitate", they would recommend the circle 

(fimale youth focus group 1998). 

The support of young people for peacemaking circles is necessary to reach the 

long-tenn objectives they espouse. One young person realized the potential that 

comrnunity-based justice has to increase the self-sufficiency of Prospect, build capacity to 

problem-solve, and eventually achieve self-government: 

If they did it effectively, 1 c m  see it working towards us becoming our 
own government - independent. 1 could see having that as our justice 
system. It'd be nice to not have to turn to what white society set up as our 
justice system. We could work our own problems out within our 
comrnunity and people (Blue Rain 1 998). 

These youth offered differing attitudes about peacemaking circles, but held many 

views in cornmon about their community, which may or may not positively affect their 

involvement in community justice. The attitude that peacemaking cirdes are no more 

than an "easy way out", and a means to a lesser sentence, is indicative that some youth are 

not aware of or supportive of the Community Justice Cornmittee's larger objective of 

community-building. The negative assumptions that some have made about peacemaking 

circles are not only indicative of the "word on the street". but signify a general lack of 

understanding among community members about the objective of peacemaking circles as 

a larger community-building initiative. 



Feelings of powerlessness and worthlessness, the perception that adults do not 

w-ant their input or consider it useful, witnessing apathy among adults despite the many 

social issues, the attitude that they have very few positive role rnodels in the community, 

and the belief that the only way to ded with the problems their community faces is to 

physically escape them, increases apathy arnong youth, making them a potentially lost 

valuable resource. Conversely, feelings of connectedness to the community and respect 

for others may encourage young people to foster and develop or maintain that connection 

and respect for their fellow community members and future generations. Unfortunately, 

the lack of comection that currently exists for many young people, if left unaddressed, 

may not encourage young people to get involved in redizing the potential of cornmunity- 

based justice efforts. 

Fortunatety, the difficult circurnstances shared and witnessed by the youth 

interviewed appear to have created a strong sense of soIidarity arnong their generation, 

which cm motivate them to coIlectively address these challenges and create positive 

change. The interest they displayed in discussing these issues, and the fhstration evident 

in their voices, portrays them as a very valuable resource, They have identified many 

workable solutions, voiced passionate pleas for change, recognized the value of problem- 

solving at the root, and expressed a desire for employment and a productive and 

meaningful future. The active engagement of and participation arnong youth would be 

helpful in improving social conditions and realizing the success of community-based 

justice. Opportunities to enhance their skills and capacities to resolve conflict, and to 



feel valued and capable, may be brought about partially through their involvement in 

community-based justice, and enhance their desire to make a difference. 

The Potential of Circles to Address Youth Crime 

It has been hypothesized that youth may "find it too difficult to be heard, assessed 

and judged by their family, peers and community, to directly confront a vic tim... to take 

responsibility to speak on their own behalf, and hally, to stay on the healing path set out 

in the Circle" (Stuart 1997: 39). Because the Comrnunity Justice Cornmittee usually 

works with offenders whom the system has rniserably failed, and would rather divert 

youth out of the system altogether (which includes peacemaking circles, because they are 

post-charge), and work with them on an informal ba i s  in the community, some argue that 

peacemaking circles are not the best option for youth. Some peacemaking circle 

advocates and critics believe that youth rnay not be ready at this point in their lives to 

rnake changes, and therefore not as motivated to abide by their comrnunity-based 

sentences: 

The youth in particular are quite challenging because usually the people 
that this support group give a chance to is to people who have already gone 
through the systern; they're sick and tired of it, and they want change in 
their life.. . I don? think they take it seriously and it's very challenging to 
find a youth that's got caught up in the court systern, that we're really 
capable of helping and supporting toward whatever ends that rnay be. We 
worked with a group of youth last year who vandalized the school. It was 
quite challenging, because you tell them to be somewhere at 10 o'clock 
and they don't feel like showing up, or they're not there. So you really 
have to try to assess their intent and sincerity. And they rnight be quite 
sincere but a lot of them, 1 find, don't have the capability of following 
through with much stuff (Prospect Community Justice Comrnittee member 
1998). 



In contrast, one defence lawyer (and former Crown attorney) has witnessed some 

youth who, "after several run-ins with the law, think, 'God, I've got to change my life 

here, because a life of crime is not paying. In fact, it's costing me, and I have to go to 

jail; it's not fun'" (1998). Upon this realization, youth are prepared to consider the root 

causes of their actions, and work with their families and communities, to change. He also 

noted that young people are generally sophisticated, and have an incredibte understanding 

and appreciation, which would make them good candidates for the circle". 

A couple of circle proponents have mentioned that a circle dominated by addts 

has Iess potential than one composed completely of youth. 

~ iscuss ions  about] values, peacemaking skills, the importance of getting 
dong, the importance of respect.. . don? happen arnong youth.. . .any 
system that's nin exclusively by adults is a major handicap in ûying to 
reach out to rebellious youth. What they're rebelling agains: is not so 
much youth, but adults (Yukon Tenitonal Court Judge 1998). 

The Voices of Young Offenders: Experiences with Peacemaking Circles 

Responses given by young people who had experienced peacemaking circles (as 

young offenders) were slightly, albeit not entirely, diffèrent fiom some of the opinions 

expressed by youth who had never experienced thern18. Expe~ence defuiitely played a 

role in young people's perceptions of participating in the circle process: the more they 

had the experience, the more they appeared to realize that peacemaking circles and 

community-based justice are not easy alternatives to courts or jail. Based on their 

" However, one impediment to circle participation, he added, is with youth who are Fetal Alcohol Syndrome or Fetal 
Alcohol Effect, whether they are dealt with in the system or the circle, because the ability to understand the 
relationship between cause and effect is limited. 



experiences, many youth appeared to recognize some of the objectives of peacernaking 

circles. Several young people noted that circles provide much greater opportunities for 

them to address the underlying issues that affect their criminal behaviour. enable th, Pm to 

re-connect to family and other community rnembers, foster a feeling of greater 

understanding and acceptance, and encourage them to wish for and play a more 

contributive role in their cornmunity. 

Al1 of these youth mentioned having corne fkom backgrounds fka~ght with 

alcoh~lisrn~~. There are few opportunities for employment, and most of it is seasonal. 

These youth clairned that there is little to do in the cornmunity, and peer pressure, a lack 

of positive role models, and the need for money, played a large role in their offending 

behaviodO. One youth mentioned, "When 1 was 16,I didn't care if 1 stayed out of 

trouble. I figured no one else cared, so why should I?" (Grey Wolf 1998). 

They see their comrnunity as a "dead end", where they are judged and labelled for 

their actions, and they perceive that community members "look down" on them, because 

of their youth (Prospect male youth focus group 1 998). One felt very littie connection to 

the community, because "community" signified "people helping to keep kids out of 

trouble. But here, nobody does anything to help them" (Grey Wolf 1998). While 

growing up, some of these youth were invoived in traditional culture (hunting, dancing, 

'* Of five youth who had actually been sentenced in the circie as offenders in this community (of the seven years it has 
been in operation), it was possible to interview four of those five. Al1 of thesc youth had been charged with more 
serious offences, such as B&E, assault with a deadly weapon, robbery with violence, and tiïeft over. 

l9 According to respondents, al1 of the offences with which these youth were charged (which were sent to peacemaking 
circles) were alcohol-related. 

'O It  is interesting to note that none of these youth considered themselves victims of their upbringing, environments, or 
historical contexts. in any sense of the word. 



spiritual ceremonies), but they strayed h m  their culture by their mid-teens, as they 

becarne progressively involved with dmgs and alcohol. 

Many of the comments voiced by youth are based in comparing peacemaking 

circles to the court process, and jail. Many youth appeared to have very little idea of the 

expectations of the circle process; they related their experience as difficult, but rewarding. 

Al1 of these youth admitted that they originally applied to the circle process because they 

heard it wodd keep them out of jail; consequently, they appeared to have been taken by 

s~rprise during the process21: 

1 heard it was an easy way out. It seemed easy, but 1 had to sit in front of 
my community and admit 1 was wrong. 1 didn't like that much. 1 figured 
it would be easier to confiont the community than the courts, but it wasn't. 
A native courtworker had told me about it. The victirn was there, the 
courtworker, chief, council, my fmily, the band. They told me what to 
do, but also asked what 1 think should be done. 1 didn't find it easy to 
speak in fiont of my own people. 1 sort of felt judged because al1 the 
members are looking at you thinking, %bat did you do this time?". 1 
didn't like having to face them. After that, 1 rebelled (Little Coyote 1998). 

This youth appears to have been encouraged to feel regret for his actions, and appreciated 

the fact that he was asked to provide input. However, he may not have been effectively 

re-integrated by community members, or prepared to face the community. Al1 of the 

youth mentioned that they did not want (or were nervous or scared) to meet the victim, 

but that victim presence had helped in their understanding of the impact of their crime. 

1 felt nervous confionting the victim. 1 wasn't worried about him fieaking 
out though, because you can't do that in a circle sentence. You talk it out; 
they understand why you did it, and you understand how they feel, like if 
they're afkaid to go to sleep at night. 1 thought about doing the sarne thing 

2' While a couple of youth respondents rnentioned having participated in the circle to stay out ofjail, and because they 
figured i t  "was easier*' and they would "get off', one claimed that you can't manipulate people in the circle, becaiise 
"everyone watches you. The community knows". 



to my grandma or an Elder and 1 wouldn't do that to them (Wallcing Bear 
1998). 

None of the youth felt comfortable facing the community, and Elder presence was 

especially difficult, which indicates a sustained levei of respect: 

Having Elders there made the difference because 1 was thlliking about 
what they thought about me (Walking Bear 1998). 

One young fernale asserted that she appreciated the level of support she received 

in die circle, but at the same time, she was too shy to speak in fiont of so many people, 

especialiy her peers: 

If less people were there, I would have been more comfortable. It also 
makes it harder if there's other youth there. Sornetirnes there's a side you 
don't want to show them because they might laugh and tell others and bug 
the shit out of you iater. If I said 1 wanted to go for treatment and was an 
aicoholic they'd make fun of me. When [one of my supporters] noticed I 
was trying to hold tears back (she saÏd that in the circle), I got bugged 
about that later. Everyone thinks I'm a bad ass so when the soft side 
cornes out and they've never seen it before, 1 get bugged. (Black Raven 
1998). 

Although it may have been dificuit for this youth to take responsibility in the 

presence of her peen, it likely provided them with a different understanding of her 

personaiity. Instead of setting a bad example for the younger youth (as she had been 

accused of doing), the respect she demonstrated for her elders, and revelation of her more 

''human" side could o d y  have a positive effect on young, impressionable participants. In 

addition, her '%riminal identity" was likely shattered, not only in her own eyes, but in the 

eyes of others. A challenge to the label may have discouraged her from engaging in 

future offending behaviour. 

Although the circIe "didn't work" for another youth (in his opinion, because he re- 

offended), he inadvertently appreciated the value of the process. Although it was difficult 

173 



for hirn to face the victim, and he was asked many more questions than if he had been 

sentenced in court, he appreciated the fact that he was Wlowed" to show emotion: "in the 

cùcle, you can release your anger; in jail, there's no room for that, so you get in fights"; 

and in the circle, he understood what was going on, as opposed to in court ( W a h g  Bear 

1998). He also recognized people were there to help him, and he felt better about himself 

afterwards because he had taken responsibility for his actions: 

1 was pretty nervous. But 1 felt better about myself. Knowing that if 1 ever 
saw [the victim] again, 1 codd Look hirn in the eye instead of putting my 
head d o m  until he drives by (Waking Bear 1998). 

One youth mentioned that circles are "better than sitting in court, which makes 

you mad and doesn't make you think" (Black Raven 1998). Another youth recognized 

the positive differences between attending court, and participating in a circle sentence: 

After court, you go back to your cell. In a circle sentence, people show up, 
and you feel cared about. In the circle sentence, you get to hear other 
people's experiences about what they've been through. In court, there's 
no taiking it out, and you have no control over your own fate. in a 
sentencing circle, the judge has to sit in the corner; he doesn't have al1 the 
power. He's just another person sitting there (Walking Bear 1998). 

One youth also recognized that the circle provided hirn with the opportunity to 

explain himself, why he committed the crime, and if desired, to get help for underlying 

issues. He also appreciated the faimess of the proceedings. However, after having served 

a good portion of his sentence in the community, this youth admitted that he "figured jail 

was easier than living F s ]  sentence in the communiîy", and chose to spend the rest of his 

eight month sentence in jail (Grey Wolf 1998). Another youth voiced difficulty with the 

community-based sentence, because he originally applied in hope of being sent to the 

Wildemess Camp; he knew there wouid be no alcohol or dmgs there to tempt him. 



Instead, he did not have the self-discipline (and possibly the support) required to abide by 

the strict conditions included in his community-based sentence, which included a curfew, 

cornmunisr hours, and abstinence fiom alcohoi and dmgs. He also chose to serve the 

remainder of his sentence in jail (Walking Bear 1998). Although these two youth both 

applied to peacemaking circles because they wished to avoid jail, they eventually realized 

that the Community Justice Committee was more strict than they had originally thought, 

and that their original assurnption that the process was simple, was inaccurate. 

One youth mentioned that after his jail experiences, he had an even greater desire 

to commit more crimes, but the peacemaking circle hearing made him think about his 

actions (Grey Wolf 1998). He perceived a positive difference in how people treated him 

after the circle, versus after being released from jail: 

Some don? talk to you anymore when you get out of jail. îhey think it 
makes you a different person. After the circle sentence, people don? think 
you're as bad, because they have insight into your life and issues (Grey 
Wolf 1998). 

Feelings of increased acceptance fiom comrnunity members was also noted as a positive 

outcome of the circle. Community involvement during and after the peacemaking circle 

makes it almost impossible for a young person to manipulate people in the circle, and to 

avoid detection if they are breaching their conditions in the community. Comrnunity 

members generally do not care if a youth breaches the conditions of a probation order, 

because they feel a lack of respect for the system (Walking Bear 1998); however, many 

youth considered the fact that ''the community watches you and keeps tabs on you" as a 

positive element of the circle (Grey Wolf 1998). Knowing cornrnunity members are 

watching not only encourages youth to monitor their own behaviour, but also reinforces 



perceptions that community sanctions are respected, and that youth are supported in 

efforts to change. 

Most youth recognized that to participate and be successfûl in the outcorne, they 

needed to be ready to make positive changes in their livesu. While one youth mentioned 

he felt his potential to change was doubted during the hearing, and some voiced the 

opinion that they felt "judged by the comrnunity (Grey Wolf 1998), others were 

surprised by the realization that community members actually cared about them and 

expressed faith in their ability and strength to change. The reduced perception of 

labellingay and increased sense of connectedness with family and community members 

enhanced the process for one young participant: 

You see a side of people you've never seen before. It helps to build 
confidence because people see the good in you ... them telling you that you 
have potential. [It feels good] knowing there's other people who believe I 
can do it, rather than hearing people Say, "she's just going to screw up 
again, just send her to jail, it's not worth the risk" (Black Raven 1998). 

One of the most insightfùi comments was made by a young female who 

recognized that there was very little discussion of the offence itself during the circle 

sentence; the focus instead, was on "what [she] can do now" (Black Raven 1998), which 

implied an understanding of the purpose of the circle. When youth understand the 

intentions of the circle and community members, the resdt is invariably more positive. 

One youth recognized that the sentencing circle did not keep him out of trouble, because he "wzsn't ready to stop 
drinking", and another claimed that it didn't work for him because he "didn't want it to work". 

Although one youth said he felt judged and his potentiûl was doubted in the circle, he also said he would 
recommend the sentencing circle to a younger relative, because "it's fair. and they don't treat you like a criminai". 
The latter statement may stem fiom his experience of having the justice cornmittee "always on [his] back" after the 
circle, to ensure he was abiding by conditions. This is the same youth who subsequently retumed to jail, because he 
felt it may be casier (although that was his reasoning for applying to peacemaking circles in the first place) (Grey 
Wo!f 1998). 



One youth claimed that he could still justie the offence to this day, and although 

he has changed somewhat, it did not have much to do with his experience with 

peacemaking circles. Arguabiy, the responsibility he assumes for his actions and 

subsequent desire to change may have resulted fiom his circle experience, and the 

encouragement he received to address the root cause of his offending behaviour: 

I don't drink or smoke any more. 1 probably wouldn't have changed if the 
comrnunity wasn't on rny back. Although. it's still up to me. It was 
mostly myself that changed me. They told me 1 drank too much, and 1 
realized it. It probably had no effect on my offending behaviour though. 
Al1 the offences 1 cornmitted were when 1 was drunk. When I'm sober, 1 
stay home. 1 stopped drinking 4-5 months ago, and it was my own 
decision (Grey Wolf 1998). 

Another youth mentioned that while he has no problems with peacemaking circles per se, 

he attributes his change of behaviour with maturity, having a job, better farnily relations, 

and quitting drinking. Although he may not be aware of its impact, his experiences in or 

as a result of the circle may have effected some of these changes. In particular, he 

recognized the support he received fiom the Chief in helping him to stop ~ I r i n k i n ~ ~ ~  

(Walking Bear 1998). 

It is perceived that perhaps some youth misinterpret the requirement of having the 

desire to change. They subsequently believe that the responsibility is entirely up to them, 

and support is not required; but while the decision is theirs, support fiom others is also 

necessary. Wanting to help oneself is critical; however, solely helping oneself is difficult 

for anyone. Perhaps the larger problem is for young people to decide, when al1 of their 

peers are consuming alcohol, that they are ready and able to quit. This recognition points 



to the conclusion that individual factors have an important effect on the success of 

peacemaking circles, or other restorative processes. When young people take 

responsibility for their actions, they also take responsibility for the outcornes. 

Most of these young people mentioned having appreciated or learned sornething 

fiom the experience, and acknowledged that they had to "be ready to make positive 

changes" before participating in the circle. And because of their gained unawareness of 

the difficulties of abiding by community-based conditions, ai1 of these youth recognized 

that peacemaking circies were not an easy way out. However, their view of the 

peacemaking circle process was less focused on the füture, and more focused on the 

present. They did not appear to fully understand the objectives of the circle process or the 

work of the Cornmunity Justice Committee: "1 understand [the Justice Committee] tries 

to help you out, keep you out of jail, influence you to do right, instead of wrong" (Little 

Coyote 1998). 

Since some still vietved peacemaking circles to serve the self-interested and uni- 

purposed objective of avoiding incarceration, they were not aware of the other objectives 

it attempts to accomplish. As the objectives of the circle are not limited to the outcome 

alone, some youth were even less cogmiizant of the more subtle manifestations of their 

own or the circle's success, experienced in the process or in the aftermath of the circle. 

This explains why some youth (perhaps mistakingly) assumed they had either failed the 

circle, or the circle had failed them, when they had re-offended or decided to serve the 

'4 A few of the youth respondents noted that often the best role model is the adult who has experienced conflict with 
the law and addressed many of the issues associated with their lawbreaking behaviour. As long as these people have 
healed themselves, they are said to be some of the most valuable participants and supporters of youth in a circle. 



remaining portion of their sentence in jail. They concluded that they did 11ot see much 

potential in the circle process to addrcss issues associated with youth crime. 

Since peacemaking circles are not technically an alternative to jail (aithough 

outcomes rnay give that impression), many youth did not realize their benefits as an 

alternative to the court process. These youth appeared tc, prirnarily view the purpose of 

peacemaking circles in tems of outcomes, as opposed to a process with objectives that 

M e r  the larger cornrnunity-building goal. If these objectives are not understood by 

community members and circle participants to effect positive changes, even though the 

outcome rnay not readily indicate success, less support rnay be derived fiom key people 

who have participated in a circle to M e r  the larger goal. 

If a youth participates in peacernaking circles for outcome-based reasons, very 

IittIe effort rnay be made on his or her part to make positive changes, and very little rnay 

result. This rnay result in feelings of failure for the youth, and an increased sense of 

failure about him or herself, which could lead to more conflict. Community members 

rnay also perceive peacemaking circles to have failed in keeping that young person out of 

trouble, which rnay reinforce public opposition for community-initiated justice. This rnay 

also perpetuate the attitude that transfomative alternatives are no more successful in 

addressing issues associated with youth crime than the current system. In this sense, 

comniunity peacemaking circles rnay never reach their potential. 

Community Level Challenges to Community Justice 

A perhaps less well-developed attribute of restorative models of justice is how 

communities of victims and offenders can be active participants in the process (McCold 
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1996). This is particularly important in small, northem, First Nations communities where 

community support and ownership of justice initiatives are integral to their success, 

especially when the reassertion of power and control over justice at the community Ievel 

is a primary objective of engaging in restorative methods (Griffiths and Hamilton 1996; 

Stuart 1996; Bazemore and Griffiths 1997). 

There is a lack of documentation of the issues related to the "role and impact of 

community dynarnics on restorative justice initiatives" (Griffiths and Corrado 1999: 238), 

which must be understood when considering their potential for success. Comrnunity 

engagement, public information and consultation, support, inclusivity, amenability to 

change, and adequate follow-up are critical factors in a circle initiative's success (Stuart 

1996; Stach in Green 1998). If these elements are not taken seriously or accomplished, 

%ere is high risk that people may become very criticai of the circle and as a result, 

jeapordize the effectiveness of fùture circles" (Stevens 1994: 27). Other factors, such as 

community apathy, resistance, fear of change, misinformation, power imbalances (within 

circles and communities) and severe dysfünctiondity within communities, if present, cm 

pose substantial challenges to communitty-based justice (LaPrairie 1992; Gnffiths and 

Corrado 1999; Depew 1994). 

One challenge to comunity justice is related to cornrnunity members' 

perceptions of c'community", and whether their definition of the concept is consistent 

with the reality of their community. One young person described her cornmunity as her 

"special spot", others as "a place", but most young people recognized their cornmwiity to 

be comprised of family, or described it as "where my people are fiom". Contrary to the 



view among some academics that "cornmunity is not a place" (McCold and Wachtel 

1998: 21)' Prospect is what community means for many of its members. Crime affects 

those in the surrounding geographical cornmunity, so there is a need to repair the harm in 

the cornmunity of place (Pranis 1998). The community's social conditions and history 

also affect crime; thus, the community is part of the solution (White 1998). 

Ideally, community has been described as "a group of people with a shared 

interest and a sense of connection because of that shared interest" (F'ranis 1998: 42) 25. 

One yomg woman contextuaiizrd her definition of community in terms of the importance 

of widespread community interest in and ability to work together and effect positive 

change: 

1 call c'community" a group of people living together. 1 think to call it a 
community you have to have people working together. That's a really 
cheesy term, but it's tme. And you don? yet a lot of that here. We want 
people to be interested in making something better.. .thereYs just a few 
people in this town that achially care, 1 think. And they go overboard in 
trying to make things happen. It's a lot of work, but 1 think we need a lot 
more people's input around here (Crystal Water 1998). 

The connotative value of "cornrnunity" is related to a sense (or lack) of 

c o ~ e c t e d n e s s ~ ~ .  Two female youth reminisced about when the parents would play 

hockey together with the children, and larnented the fact that it no longer happens. One 

youth explained that her parents have "gotten sick of [the attitudes ofl certain people, and 

'5 In this sense, the "community" referred to rnost often in this research is largely the Fim Nations community, and 
others who share this interest. The presence of both First Nations and European Canadians in Prospect poses a 
chdlenge to community justice, which was also manifested in the research. Because of the s h e d  past of the effects 
of coIonialism, and the shared interest in healing for the future, First Nations community members have a vested 
interest in peacernaking circles. The possibility that Prospect's Euro-Canadians do not share (and some may not 
understand) this experience may not encourage them to fully suppon community-based justice, or see value in its 
potential to address these issues. 



grown away fiom the community" (op cit). Another youth maintained that she did not 

want a role in her community, or to be involved with "a lot of the other people" because 

1 hate it when people gossip! They don't even know you. 1 hate it when 
people judge me, based on the little mistakes 1 make. Ifanybody's going 
to be judging anyone or gossiping about them, it shouldn't be us they talk 
about ....(B lue Ocean 1998). 

Another young person echoed these concerns, but clarified that the strength of the 

impact of certain people's less positive quzlities overshadows the "good people in tlie 

community, despite the fact that the latter represents the majority: 

The hostility of certain people! 1 find certain people to be very 
judgnental. They're al1 "uppity" on themselves. There's so many nice 
people in this community. But that's not the first impression 1 got when 1 
rnoved here. My first impression was mean people in general. That's got 
to change. Because lots of people come through prospect]. I've heard 
from many people that this is not a good place.. . .to be, or to visit. I think 
a lot of that has to do with the people they meet who are fiom here (Blue 
Rain 1998). 

A young female spoke of the necessity for more fkequent community events, to increase 

connections between people (adults and youth in particular). She recognized the value of 

cornmunity involvement for mutual learning, sharing, and healing (Blue Rain 1 998). 

As Pranis (1 998) has put it, 

Communities are value-laden structures. Resilient, sustainable 
comrnunities are built on respect, caring, taking responsibility, fùlfilling 
obligations, a sense of shared fate. If we want people to fie respectfid, they 
need to experience being respected. If we want people to care about 
others, they need to feel cared about.. .(op cit: 45). 

Arguably, a Community Justice Cornmittee is obligated to practice the values that are 

characteristic of a healthy community, and the responsibility of adults to demonstrate 

- - - -- - - - 

'6 As noted earlicr, many youth did not voice connection to their community, which would not have a positive effcct 
on their consideration to commit acts against it. Most offending youth beIieved that their actions had no effect on 



these values toward young people. When community members experience care and 

respect (among other values), they practice those values in the cornmunity. This method 

of community living is reciprocal, as every community member both gives and receives. 

"The existence of structures or processes which facilitate giving and receiving will 

increase the capacity of the community to meet the needs and interests of its members" 

(Pranis 1998: 45). 

The development of a community justice initiative reguires a major commitment 

fiom a few key respected community members who are representative of a larger cross- 

section of the cornmunity and willing to take some risks and make a difference (Yukon 

Territorial Court Judge 1998). However, the sustainability of an initiative requires the 

commitment, support, and active involvement of community members. For various 

reasons, it appears that the Community Justice Cornmittee of Prospect does not have 

widespread community support or invo~vement~~. Due to its initial interest and effort in 

supporting a specific case involving community members, the f i s t  circle was conducted 

without widespread comrnunity consultation2*, which may have resulted in negative 

attitudes arnong residents toward community justice, and the belief that community 

interests were not being taken into consideration. 

the community as a whote. 
" In a srnall community, it is dificult for an outsider to interpret what constitutes a "lack of involvement". However, 

a lack of widespread or diverse involvement was noted by the researcher, in the sense that it appeared that the same 
small group of community rnembers were present for circles, justice commiîîee meetings, and a community justice 
consultation meeting. Conceptually, residents may be supportive of circles, but active community involvement is 
crucial for community-based justice to fûrther develop, be successfûl, and survive. 

'' An interested community member and local judge carried out the first peacemaking circIes within a few moments of 
their decision to try the process in the comrnunity. 



Exclusion (however unintended) is antithetical to the core values underlying the 

principles of peacemaking circles and community justice (Nares Moutain Wilderness 

Camp 1998), and it has the effect of eroding any potential support before it is giuen the 

opportunity to develop. Hence, further development of the initiative may take place 

without the involvement of a larger representation of community members, whether due 

to their lack of interest or otherwise, making it less relevant to community needs. This 

might lead to misunderstanding of the objectives of the initiative amongst those not 

involved, and have the effect of creating resistance arnong ccoutsiders": 

Yeah, there's a lot of resistance; there's a lack of understanding, part of 
which could be resolved; we could take some time to increase community 
awareness through education. A lot of it has to do with misunderstanding. 
But, in a way [the criticism we receive now] is good. At least they're 
giving a shit now. Before they never did. Before, what the system did was 
never a part of them. At least now, we've generated interest (Prospect 
Community Justice Committee member 1998). 

However, providing community members with information is not the only requirement to 

fosterhg community support. As a result of colonialism, First Nations peoples have 

developed a dependency on the RCMP, professional agencies and the federal governrnent 

to settle community conflicts. Communities (and the First Nations portions of mixed 

communities in particuiar) have been denied most of their innate capacity to problem- 

solve or settle disputes (Yukon Temtorial Court Judge 1998): 

. . . Some people are quite comfortable to have the police take care of the 
issues, the judge, the probation officer, because we've become dependent 
on an institution. And I thùlk when we start alternative justice methods in 
a community.. -1 tfiink there's also a lot of criticism that comes with it. 
Because people are quite comfortable in having to cal1 the cops when 
something goes wrong (Prospect Community Justice Committee member 
1998). 



A healthy community is directly related to the level of community members' 

participation toward that endeavour; without the effort, improved relationships and 

fundamental changes wîll not occur (op cit12'. Another example of the effect of 

colonialisrn is evident in its erosion of the value of equality, which also affects support 

for comunity justice: 

Even in our own leadership, it's like that; among our own people, because 
they've been assimilated. So there's some of our people that think to be 
successfid, they have to be better than others. They've been brainwashed 
by the system. How do they look better? By putting the rest of us down, 
and by putting down this committee here, that's putting its best efforts 
toward trying to create a place of equality (Prospect Coxnmunity Justice 
Cornmittee member 1998). 

One former RCMP officer of Prospect recognized that any new initiative in a First 

Nations community must be sanctioned by community women and Elders, as they hold 

positions as keepers of culture and knowledge. Their endorsement of an initiative lends 

invaluable legitimacy and credibility, and c m  allay fears of change. If a community is not 

amenable to change, new community justice initiatives could be taken as a threat to the 

"stabitity" of some comrnunity members. 

I think they're still a bit leery; they're scared, because it's still something 
new. But 1 don't think people even care here. People don't want h g s  to 
change. They're scared of change. Someone might corne in and try to 
start up this big new thkg, that they think is going to help everybody, but 
people are opposed to it because it's different. So they fight, and it 
impacts on the kids (Blue Ocean 1998). 

Evidently, a lack of community support has an effect on youth; youth leam about 

' 9  Related to community health is the extent of community development Grifiths and Yerbury (1984) list tive indices 
that can be used to measure the development of a cornmunity: the organizational/institution& structure of the 
community; employment ratcs; the proliferation of Aboriginal-owned enterprises; the band council; the extent of 
self-government; and personnel resource development (e.g., education, etc. j. 



their parents' resistance to community justice, and the added resistance has the effect of 

disabling comrnunity and outside financiai support for community justice that may have 

othenvise been usefui to youth who come into conflict with the law. Negative 

information spreads about the concept of cornmunity justice, and people become even 

less interested in fmding out more about, and participating in, what it does and can 

accomplish. 

I think some are for it and some aren't. But you see that al1 over. There's 
the pros and cons. The ones that aren't for it, might not be tùlly informed 
as to what goes on; they probably never came to a circle themselves. They 
just hear the hearsay or assume that this and that happens, but they never 
participated. (Prospect Elder 1998). 

Misinformation about the purpose of the peacemaking circles process exacerbates 

the problem of offenders who apply to and participate in peacemaking circles for self- 

serving reasons. Assumptions among community members about the process as an "easy 

way out", or offender-focused "cake walk" then flourish, further eroding support for an 

othenvise legitimate and well-intentioned initiative, and otherwise-shared community 

interest?'. As a result, divisions that already existed within the community are widened, 

positions for and against community justice are exasperated, and the unintended 

exclusionary nature of community-based justice continues. 

With the people of [Prospect], if they really wanted to know, if they really 
wanted to care, over the past seven years, they would have come out to get 
a better idea. But they never do. They just sit back and bitch. But those 
who have at least made the effort to come, I'm more willing to work with 
and address. But others just bitch; it's chronic in [Prospect] (Prospect 
Community Justice Committee member 1998). 

30 ConsuItative fomms provide a method of discovering what community intercsts are, md/or what may be behind 
fears of change. However, this may be dificult if community members do not attend community justice consultative 
forums. 



Many proponents of community justice in Prospect have responded to crîticism 

fiom cornrnunity members by claiming that negative opinions stem fiom a lack of 

information and participation, which is a circular problem3 *. However, it is unclear 

whether community members feel that their presence is welcome in justice cornmittee 

meetings and events, or if they have made a conscious choice not to become involved, for 

whatever reason3'. One young person recognizes that 

. . . there's a lot of people outside the Yukon who are jumping for it. Any 
way to do it. There's actually more input fiom everywhere else in the 
world than there is in this community (Blue Ocean 1998). 

She may be refemng to the annual peacemaking gatherings held at the Wilderness Camp, 

which is part of an organization set up and run by a couple of Prospect's Community 

Justice Comrnittee members. Justice officids and restorative justice practitioners come 

fiom as far as South Africa to Iearn about peacemaking circles, and the values they 

espouse. While these gatherings undoubtedly enhance the national and international 

profile of the cornmunity and its healing approach to justice, this may come at the 

expense of the community's own support fiom within. Without denying the immense 

importance of educating criminal justice system personnel, focussing al1 efforts on 

3 1 Contrary to this assertion. one non-First Nations cornmunity member had participated in a sentencing circle, but due 
to her dissatisfaction with the process as an observer, she never returned. In an interview, she criticized circle 
participants for not having taken the thefi seriousIy, was unsupportive of the fact that the First Nations young 
offender was not living in the cornmunity (but had farnily there), perceived that the victims were treated unfairly, 
questioned her hypothetical applicability as a non-First Nations community rnember, noted a lack of foIlow-up and a 
breach of conditions in subsequent circIes, interpreted sanctions in general to be too lenient, questioned its eficacy 
over the retributive court system, and expressed a general lack of faith in the process to prevent re-offending. It is 
noteworthy that this woman had been the victirn of a B&E herself, on a prior occasion, comrnitted by a First Nations 
youth. She alluded to racial-based tensions in her exchanges with the boy and his father, and spoke of continued 
feelings of victimization from the crime. When asked. she preferred that the youth be dealt with in the court system, 
because "there are other systerns in place for first offenders", and "circle sentencing wouldn't help him anyway, 
since his parents were unsupportive and practicdly condoned his stealing" (Prospect community mernber 1998). 

3 :! As in any community, factions exist. Whether due to differing values, culture, perceptions on justice, degree of 
healing, or other prïorities, community members have the right to choose how they spend their tirne and how 
involved they want to be. 



educating the outside may leave the community's own members uneducated, and feeling 

unimportant, aiienated, and excluded, which may only Iead to feelings of bittemess, 

greater resistance, apathy, and increased divisions between factions in the community. In 

effect, the community's own problems, and community-level issues inhibiting widespread 

support remain unaddressed, or at least, misunderstood. 

Part of the challenge, which is apparently not uncommon in small First Nations 

conununities, is rooted in the reluctance to become involved: 

They're scared of criticism, not only fiom the accused, but members of the 
family, maybe their own family. In a lot of these cases, there are inter- 
family things. Inciifference on the one hand, but the reluctance to become 
involved due to criticism is a challenge. But 1 think that is one thing that 
will change. The silent rnajuriw is slowly s ta rhg  to stand. niuigs will 
improve. in my 20 years in policing Aboriginal people, things have 
improved unbelievably, in terms of Aboriginal people taking control of 
their own destinies (Prospect RCMP officer 1998). 

Ross (1 996) offers an interpretation of cornmunity skepticism for community-based 

justice, which appears to be entirely unrelated to any opposition for its principles or 

objectives: 

The history of many communities is in fact the history of losing power, 
first to outsiders and then to those at home who emulated the outsiders. In 
many of those places, significant power is already concentrated in the 
hands of smali subgroups, and the powerless are al1 too famiiiar with how 
it has been used against them in the past. As a result, any justice proposal 
that involves the transfer of even more power into those hands will set off 
alarm bells instantly. Many people begin their response to anything new 
fiom a stance of deep suspicion (Ross 1996: 204). 

Reluctance can also be explained by the concept of '?he rat syndrome" (op cit). 

Apparently reinforced for many years since colonization, "the silent majority" represented 

the majonty of cornmunity members who believed that informing authorities about what 

was happening was undesirable, because those people who divulged information usuaily 
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ended up in trouble and/or being punished (by the authorities or other community 

rnernber~)~~. This approach is closely tied to apathy. The opposite value, taking 

responsibility, 'hderiies the potential of the [circle] process" (op cit). If a large group of 

community members began to take responsibility for issues confronting the community, 

and stood up and voiced their disapproval, different values would be reinforced, and 

issues could be dealt with, instead of hidden and Ieft to fester. 

You need people who are strong enougii to sit there, to have these people 
ta have that kind of respect for them. It's a punishment in itself to have to 
have to go and appear before these people ... And that is one thing that will 
change the young people. That kind of value. That kind of respect for 
these people. They know they're getting nothing in court. Young people 
aren't scared of the police any more. Young people aren't scared of the 
courts any more. Young people aren't even scared of their parents 
anymore. But, comunity consensus, they're still scared of (Prospect 
RCMP officer 1 998). 

This officer believed that although the community of Prospect falls victirn to this 

"urwritten nile", it is "slowly coming out of it now". As a member of the Justice 

Cornmittee, he witnesses community members, formerly part of the "silent majority", 

beginning to develop and implement community initiatives that address underlying 

comrnunity issues. With time, he hopes, the vocal minority will become a vocal 

rnaj~rity'~. When young people witness more adults taking responsibility for issues and 

making concerted problem solving eEorts, Prospect's youth may follow the example. 

3; This became apparent when one young person commentcd in an interview, "whatever 1 see, if 1 don't Iike it but 
don't want to get in trouble about it, 1 just bite my tongue. I've seen a lot of shit around towvn, but just haven't told 
anybody. I'd get my ass kicked if 1 told. In a way, it's sort of minding my own business". 



Feeling more cornfortable in voicing their opinions regarding what they do not like about 

what they see encourages the value of taking some responsibility to address social issues. 

The issues behind the silence may fuel controversy among comrnunity mernbers, 

and pose challenges to community justice. The lack of widespread community 

involvement may be partially due to neutral indifference, andor it may be based in 

apathy. While some community members have travelled far on their healing paths, others 

have not begun. Their disinterest in helping themselves is manifested in their apathy 

toward and criticisrn of community justice, which focuses on addressing underlying 

issues of conflict and dysfunction. Some may not feel read?', capable or be interested in 

embarking on this journey (Prospect comrnunity member 19%). Divisions in the 

community and the resistance to community justice may occur, or widen, if cornmunity 

members perceive the Justice Committee to be comprised of those who are attempting to 

impose health or spirituality. LaPrairie (1 992) provides a reIated interpretation in her 

study of Yukon comunities: 

35 In response to the underage drinking problem in the cornrnunity, a few cornrnunity rnernbers established a 
"Comrnunity Watch" initiative, whereby they would cake turns being "on duty" on weekend nights, breaking up bush 
parties and taking underage drinkers home to their parents. An Elder also spoke of the prevalence of cocaine in the 
cornmunity, and its use among young people. His preferred method of addressing the issue, he stated in an 
interview, would be to threaten to post their names in public if they did not stop dealing cocaine in the community. 
Because he (and apparently many others) knew the identities of the dealers, it fnistrated him to see nothing done 
about it. 

5 5 Plested, Smitharn, Jumper-ïhurman, Oetting. and Edwards (1999) note in ordcr for community-based prevention 
and intervention efforts to be successfirl, a community rnust be aware of its problerns and ready for change. If a 
community is not ready, failure of a program cannot be attributed to the soundness of the programmatic model. or 
the quality of planning. The authors have identified nine stages of readiness, beginning with: no awareness; denial; 
vague awreness; preplanning; preparation; initiation; stabilization; confirrnation/expansion; and professionalization. 
These stages are assessed by evaluating the cornmuniq on six dimensions: existing prevention efforts; community 
knowledge of prevention efforts; leadership; community clirnate; knowledge of the problern; and resources for 
prevention. Of particular relevance to the community of Prospect is the recognition of the importance of comrnunicy 
clirnate. Despite a core of active and knowledgeable leaders, community clirnate will affect cornmunity support for 
an initiative. The authors also note that without comrnunity support, the fiiture of the program is Iimited, once 
funding dries up, and at levels of rcadiness beyond initiation, community climate is critical to the further 
developrnent and success of the program. 



The apathy which often confronts those interested in exploring or 
mounting new initiatives (or infonning the community about important 
and relevant issues), seems to have emerged fiom a sense of helplessness 
about the prospects for change because intemal problems are rarely 
identified or openly discussed. People do not feel they have any control 
over the forces which affect their lives and so, for many, participating in 
events such as workshops appears futile.. . .It is generaily the same people 
who assume responsibility for everythïng. It is difficult to encourage a 
sense of volunteerism where unemployment is severe and where people, as 
accepted practice, rely on somebody or something else to solve their 
problems (1 14). 

This is not to assume that a need for healing is only prevaient among those 

without power. The presence of "unhealthy" leaders in a community with control over 

justice introduces the potential for power abuses: 

Sadly, there are many dysfùnctional communities where the groups in 
power promote "traditional healing prograrns" for one reason only: to 
prevent their abusive fiends fiom being truly called to account in 
anyone S justice system, Western or Aboriginal. It is not the teachings 
themselves that are responsible for such abuse; it is their misuse by 
desperate people in desperately il1 cornmunities (Ross 1996: 15). 

Unhealthy leaders rnay focus on syrnptomatic issues that disguise the root of the 

underlying and larger problem. For example, blaming young people for underage 

drinking or other crime-related manifestations of dysfunction diverts attention away fiom 

other deep-seated issues that may be confionting the community. Unaddressed issues 

have the potential to foster corruption and present imbalances within communities, which 

c m  be manifested in peacemaking circies. 

One former RCMP officer in the community, who was well liked and tntsted by 

comrnunity members, asserted that the "problems in prospect] are many; [Prospect] has 

al1 of hem" (1 998). It is believed (by the Prospect Community Justice cornmittee and 

other peacemaking circle advocates) that taking responsibility for justice at the local level 



has the potential to increase functionality within a community, which is a main rationale 

for peacemaking circles. Many communities are inherently dysfunctional, and fiaught 

with intemal conflict. Instead of taking a self-defeatist approach and believing that 

community fùnctionality is an impossibility, one Community Justice Committee rnember 

believes that "out of chaos, cornes order", the less "harmonious" a community is 

(whatever the definition might be), the more desire it has to make positive changes: 

You go out and see what moves people, i f s  pain; it's not joy or 
harmony.. .[the pain] forces one to question what is going on in a 
cornrnunity. Because if it seems like everything is fdling apart, maybe 
that's a good thing, to initiate change in the community.. .how shouid we 
feel when we see these comrnunities struggling? Should we feel, "oh my 
god"? or should we feel some, perhaps hope? That they're going through 
their own hell and that it's not gonna be too long before they too take 
charge of their own destinies. It's a different way of seeing things. 
There's always hope ... and that's the thing we have to maintain in al1 the 
confusion, the chaos, the struggle, the suffering and the pain. And if we 
can hang ont0 that, then we're a part of the ushering in a better age, a 
better t h e ,  a better way of life. For al1 people. That's what we're doing. 
So there is sorne pain involved. But that's part of the plan, apparently 
(Prospect Community Justice Cornmittee member 1 998). 

Although the objective of peacemaking circles and community justice is to build 

cornrnunity, some maintain the position that a community must have a certain degree of 

health and functionality before engaging in its own justice processes, and that "the more 

functional the community, the more potentid restorative justice has" (former Prospect 

RCMP officer 1998). Ironically, the communities that are most in need of alternative 

justice mechanisms are those that are most dysfünctional, and have the least capacity to 

develop and sustain them. "Dysfünctionaiity" may include behaviours which are not 

contrary to the law per se, but serve to hcture cornmunity relations and cause disorder 



(e.g., solvent sniffing, substance abuse, clan disputes, power imbalances, unhealthy 

leaders, and political bickering between families). 

An Elder noted that the addictions of alcoholism are sometimes manifested in 

other forms of vice, which are also problematic to the functionality of the cornrnunity, and 

encourage people to question the legitimacy of prominent members and Elders. A lack of 

credibility has the potential to erode public confidence in a community's leaders, and the 

community-based justice initiatives they espouse. 

Another thing 1 think is a real downfall is bingo. It seems like f i e r  3 pm 
we have no more Elders in town. You mention the "B" word in any 
meeting, you get so many bad looks.. . when you're drinking and sober up, 
some people go to bingo, or they smoke grass, and they figure, "well I'm 
not drinking", but that's not the case, because you have the same 
behaviours, the same attitudes, and it gets worse. Some of these bingo 
halls, big arguments break out; if they don't win they get mad. It's like 
drinking al1 over again. Whether they know it or not. 1 think they do, but 
they're in so much denîal (Prospect Elder 1998). 

Some believe that a community must have cohesiveness and (at least a desire for) 

health, before community justice can succeed. It is a fairly common belief that people 

need to heal themselves before they can take on the responsibility of healing others 

through peacernaking circles. 

I'd find it hard to take advice from someone who's out there drinking 
themselves. They're not helping. They have to be on the road to recovery 
or well themselves. They can't be sitting in the justice cornmittee one 
aftemoon, and then down at the bar at Nght, or smoking drugs or doing 
any kind of dnigs. 1 don? think that's right. You can't tell someone to 
quit drinking and go to counselling if you're doing that yourself (Prospect 
Elder 1998). 

Prospect's youth are neither oblivious to, nor unaffbcted by this issue: 

I think the adults have to reaily start working on themselves before they 
c m  really do anything about us. There's a lot of problems with hem, too. 
So before they try to do anything about us, they should look at themselves 



and sort out some stufT. Because 1 look at the Band, and this whole place, 
and there's always someone bickering, and there's always someone taking 
advantage of the little things they have ... There's just a lot of people that 
make me so mad because they're so consumed with their own stuff(B1ue 
Ocean 1998). 

When asked about what can be done to address community level challenges, 

youth had varying opinions. One young female suggested that people "get a better family 

life", but was not sure how. "Outside help", she clairned, would be as unacceptable as it 

has always been, due to historical experiences, and the lack of desire to see or experience 

change (Crystal Water 1998). One Elder believes that 

The comrnunity needs to build and heal itself first.. . .The other thing is that 
resources could be used more effectively to look at social conditions, 
social problems that exist in the community. We need to look at what we 
can do to help upgrade the social lifestyle of the First Nation people and 
the activities of the children so that they could become more active and 
involved in what7s happening around them. And they could be more 
involved in the decision-making that's going to affect their lives. That 
needs to happen, but, there's so many things happening, we forget that the 
band is going in leaps and bounds ahead in administration, in business, 
and in land clairns negotiations. But the social aspects have not grown to 
any great extent. They're being left behind. And for the band to be 
healthy, it has to run parallel with other development; and the social 
development of First Nation people has to be parallel (Prospect Elder 
1998). 

Imbalances within communities can manifest themselves in community 

peacemaking circle processes; and imbalances within circles can be equally problematic. 

"Circles have the potential to work extremely well, when the value of equality [which 

underpins it] is respected" (former Prospect RCMP officer 1998). A main intended 

benefit of the non-hierarchical nature of peacemaking circles is that everyone, regardless 

of status, has the opportunity to air feelings and opinions, and has input into the final 

sentence. This ensures that the needs of women, youth (who are considered more 



vulnerable groups) and the community in generai are voiced (Griffiths and Hamilton 

1 996; Griff~ths and Corrado 1 999). Because vic tims are dready in a place of weakness or 

vulnerability, it is critical that either intensive preparation is undertaken with victims 

prior to the circle, or certain types of cases do not go to circle at d l .  Where imbalance is 

not offset by some other visible community support for the victim, the logic of a 

community-based sentencing hearing is dissipated (Stach in Green 1998). In cases of 

domestic violence, there are often long-standing power imbalances between offenders and 

victims; it is thus unredistic to assume that women who have been subjected to a pattern 

of repeated abuse will suddedy be able to face their abusers (Shaffer in Green 1998). 

When you already have a situation of intimidation on the part of the 
wornan.. .you can have a woman who h a  no abiIity to Say what she feels, 
not only to this man, but with others. She's been threatened, beaten, she 
knows her place. She knows what she can Say and do, when she can Say 
and do it, and to whom she c m  say and do it with. So when you put 
something in a circie that's already been created in that image, it doesn't 
change it at dl .  It doesn't make it safe for her to Say things. And if you 
convince her, somehow that it is safe, and she does, then you're setting her 
up to be beaten again, when she goes home. And we know of instances 
where that has happened, where a woman has spoken in the circle and said 
what she wanted to Say, because she was told that it was safe, but before 
24 hours were up she was being beaten on by her partner in an emergency 
situation where she had to get out (Victim Services Worker 1998). 

A spousal abuse survivor's role in the circle is furilier compiicated with the 

blurring of the distinction between their role as victim, and offender supporter. When 

they are asked to speak, they feel divided in their responsibilities as a spouse, but also as a 

victirn of assault. The offender's family's presence M e r  places them in an awkward 

position, which reinforces the need for preparation, strength, and support on the part of 

the victim (Prospect Community Justice Cornmittee member 1998). 



c'Unless inequalities are acknowledged and attended to, they c m  easily undermine 

the equality with which the pursuit of a common good is assurned to endow a sentencing 

circle" (Cayley 1998: 206). If a victim feels compelled to comply with "the consensual 

comrnunity interest" (Cayley 1998: 207), instead of insisting on her injury, satisfaction, or 

safety, she may Say nothing at dl.  Thus, the valuahle contributions victims can make in 

terms of denouncing an offender's behaviour and sharing experiences about the impact of 

the crime are not heard. The idea of creating balance within the circle is negated, and the 

victirn's victimization is cioubled. 

Other manifestations of imbalance c m  occur when a justice committee appears to 

be, or is, offender-focused, when offenders have closer or a greater quantity of family 

relations on the justice committee (or in the circle) than the victim, when belief systems 

about spousal abuse are not challenged, or when gender biases or ovenvhelming support 

for the offender are present in the circle (Victim Services Worker 1998). Despite a belief 

that the cnminal justice system is not effective, and peacemaking circles have potential, 

one RCMP officer noted: 

In circle sentencing, in most cases, probably about 80-90 percent of the 
people are for the accused, and very few people, very little support is for 
the victims. It seems like a lot of times that the accused is the good guy, 
because there's so many there to back him up and assist him. So the 
victim generally has maybe one or two people who corne to support. 
That's not right. It needs to be more of a balance, so the victim feels more 
secure. And if you've got al1 these people saying what a wondemil guy 
the accused is, they feel stifled or & i d  to say what they really want to say 
(Prospect RCMP officer 1998). 

Participants of earlier circles have been accused of focusing their energy on 

keeping an offender out of jail (Victim Services Worker 1998), which results in ignoring 



the needs of victims. According to circie proponents, these debates were due to the 

punitive reputation of the courts, but have largely dissipated with increased levels of trust 

for the system since its involvement in circles (Yukon Territorial Court Judge 1998). In 

the opinion of a Prospect Community Justice Committee member, the Cornmittee's 

intentions at the beginning were to support the offender, and nothing more. Accusations 

have been made that circles have taken place without victim participation, which 

"compounds their hm'' (Victim Services Worker 1998). Although this may not be the 

intention, ''that is the message that cornes across" (op cit). 

We're asked al1 of a sudden to deal with other things, and know al1 this 
other stuff. 1 didn't know that al1 the players in it were our job. We were 
asked to support the offender. That was our initial request fiom the justice 
system; to support this person during their sentence. So fairly quickly on, 
we were accused of neglecting victims. We didn't neglect victims, or it 
certainly wasn't intentional. Once this was raised to us, it proved that 
victirns had k e n  poorly dealt with before. There was a case of spousal 
assault and the guy (the offender), and the victim was there too. Now in 
the court system, the victim wouldn't be able to sit there and just say her 
side, without being cross-examined. They could speak as long as they 
want, and no one would intermpt them. So the initial criticism that 
victims were neglected (actually the circle provided them with the context 
where the victim could speak his/her mind safely and without interruption 
or cross-examination). But definitely we had to evolve to a more victim- 
focused process. But initially, that wasn't requested of us (Prospect 
Comrnunity Justice Committee member 1998). 

Thus, victirns' needs may be voiced, but this does not guarantee that they are 

actually heard, or addressed. Although "a victim has a much better and richer opportunity 

for deciding how and to what extent they're going to participate, and a much better 

chance of having an impact on the process in circle sentencing than in court" (Yukon 

Territorial Court Judge 19981, this does not automatically provide a safeguard to potential 

abuses of power. An understanding of abusive relationships is required so it is not 



assumed that the victim has taken the opportunity to voice needs. The outcome is that 

principles of the circle, such as honesty, openness, balance, and equality may not have 

been practiced: 

What happens mostiy is things don't get said, because you have people 
sitting around in a circIe who speak fiom the heart, these women still 
know that they can't; that they're going to have to pay for it later on. 
Because they've learned over the years that's what happens. So you're 
defeating the purpose of what the circle is there for, what's supposed to 
happen; you're not hearing what her needs are; you're not hearing what 
she needs to have to be safe in the relationship ... So what you're trying to 
do by creating balance is gone. It just can't happen (Victim Services 
Worker 1 998). 

It is possible that "some people are somewhat skepticd of the influences of family 

members and Mends and that maybe in a circle sentence, the truth is not going to corne 

out" (Prospect RCMP officer 1998). And because circles can be very moving, and 

positive, it may also be difficult to speak up and voice concems: 

Circles can be very moving; people cornmunicate with each other on a 
level that they often don't. That doesn't happen very often in the justice 
system. People get really caught up in that, communicating on a feeling 
level. You start believing in this process, not that you shouldn't, but it's 
easy to get swept dong, when really there should be some cautionary stufY 
going on. 1 guess it requires that people be concrete when they look at 
each other, and asking, "does this person want to change?" "do they have 
the ability?" "are we capable of giving them what they need so they can 
do it?" "or is it an unredistic type of plan?" "are there flaws that will set 
them up?" it's hard to be of the view where you Say, "1 uiink there's a 
pro blem here". Partly because there' s the air of positiveness. Who wants 
to be the person who says, "1 object"? 1 sat in this circle where there was 
incredible support for diis man, and 1 knew there were problems, but what 
happened in that there were some other things that weren't being brought 
out in the circle. UnfortunateTy, we didn't have permission fiom his 
family to bnng it out, but 1 knew that we were going to walk out of there 
and everyhng was going to be sabotaged immediately because nobody 
was looking at these other pieces that were incredibly relevant as to 
whether this man would be able to do what he said he was going to do 
(Victim Services Worker 1998). 



One spousai abuse survivor voiced great dissatisfaction with the treatment of her 

case in the circle. Her needs were left unaddressed16, she was emotionally unprepared, 

and her desires were left d f i l l e d .  She stated, "it depends on who you are and how the 

cornrnunity feels about you. He got a slap on the wrist" (Trickling Creek 1998). This 

lack of preparation erodes the potential of circles and their community support. If victims 

are re-victimized, and the perception that the process is an "easy way out" (and a sure-fire 

means of avoiding incarceration) is perpetuated, community justice may have a difficult 

time receiving the full support of cornmunity members. 

In another interview, a young woman actively contemplated her choice to 

participate in a circle with her abuser. At first consideration, and although she expressed 

very little faith in the justice system (due to the way in which it handled her case in the 

past), she expected it would be more appropriate punishment for her ex-husband. At the 

very lem, she figured "the guys in the pen won? take nicely to what he did. They'll take 

care of it" (White Cloud 1998). She was also charged with assault with a weapon, 

although it was in self-defence and in relation to her ongoing victimization. Upon further 

discussion within her focus group, she began to believe, as a victim and offender, she may 

benefit more fiom participating in a circle, for the same reasons: 

. . .Out here, with family, Elders, and my people, 1 would have support, and 
they would know the whole history of my ex-husband and what we went 
through. They seen me with the bruises and black eyes.. .Thinking about 
what I'd have to go through in court, circle court rnight be better for me. 
I'd have more understanding. People would have a better understanding 
of how we got there (White Cloud 1998). 

- - - -  

36 She received no compensation, nor genuine apology from her abuser. Because of the lack of preparatory work, she 
was emotionally ovenvhelmed during the hearing, and could not speôk. The justice comrnittee told her that the 
oCfender's sentence was up to her; however, when she asked for jail, it did not happen. 



One young fernale experienced peacemaking circles from a victim's perspective, 

and felt no justice. lnstead of seeing family support as a positive characteristic, she 

witnessed it used as a method of "getting off ', rather than a way to heal: 

In circle, people know you, so they let you off easier. My Dad had two 
counts of assault and one kidnapping. He o d y  got two months probation. 
They just let him off. He walked out with no worries, no problems. That 
probably had a lot to do with the fact that people in the circle knew hun 
and sympathized with him. But in the criminal justice system, that 
[spousal abuse] would really be looked down upon. They probably would 
have corne down hard on him and sent him to jail. It pissed me off that he 
didn't get anythuig for what he did to my Mom. They just let him go. 
That made me really mad. My Grandma came up to me happy and crying 
and said, "your Dad doesn't have to go to jail". But 1 was like, "fucking 
yay". 1 wanted him to go to jail. I did (Emerald River 1998). 

This young girl distinguished between the attraction of peacemaking circles for an 

offender, and for a victim. As a victim herself (witnessing her mother's abuse at the 

hands of her father), her needs were not considered, or met. Had he received anger 

management or counseliing in the cornmunity, she felt she may have been more amenable 

to the outcome; since he did not, temporary incapacitation and punishment would have 

met her needs on a basic level (Emerald River 1998). 

It appears that most of the concem with peacemaking circles on the part of victim 

supporters is in relation to spousal abuse cases. Although circles provide a good 

opportunity for victims to participate meaningfully, voice pain, ask questions, and receive 

closure, these benefits cannot occur if adequate preparation has not taken place. This 

refers to providing victims with information to give them a concrete understanding of the 

process and its challenges, addressing preliminary and ongoing healing needs by devising 

and supporting their efforts to follow a healing plan, and respecting their choice of 



whether and when to participate. A balanced justice cornmittee and efforts to create 

safeguards against post-circle retaliation are also crucial (Victim SeMces Worker 1998). 

A respectful forum, based on equality, engenders respect for the process, which 

encourages compliance and honesty fkom participants37. Follow-up and support fiom 

community members are necessary elements in ensuring compliance and progress. The 

more committed the support group, the more likely an offender is to stay out of trouble 

and make necessary long-term behaviourai changes in hisher life (Green 1998.). Without 

the support of the comrnunity, it is uniikely that the circle will be successfûl. 

The informal social control role undertaken by community members when 

engaging in follow-up can be considered both a positive and a negative element of 

peacemaking circles. This is positive for several reasons: the youth who has agreed to 

conditions of the community-based sentence realize that community members are always 

(or may be) watching, which encourages internalized self-control and moral setf- 

discipline. Offenders also know that they have support if they are considering behaviours 

and choices that have contributed to offending in the pst .  From a negative standpoint, 

community members are encouraged to "rat", which may be uncornfortable for many. On 

the other hand, the sharing of ùiformation (with the Community Justice Committee) 

increases offender accountability in the community; and it is unlikely that the sarne 

amount of information sharing occurs with probation officers. 

37 This is particularly important for youth offenders. It is easy for a young person to promise the court that s/he wiI1 
follow through with court-ordered provisions (assuming a lack of  respect is present). It is more difficult to make 
empty promises when the control is informal and community-based (provided a youth has respect for the community 
and its members) (former Prospect RCMP oEcer 1998). 



Some academics have considered the enhanced Uiforrnal social control to be a 

fonn of net widening (Schiff 1999), in the sense that it has the potentid effect of 

increasing the strength of the comrnunity net, and widening the net of social control in 

general. Others, however, have asserted that net widening per se is not the problem. 

Increased govemment social control over young offenders is problematic; but increasing 

the strength of the community's net of social control (in lieu of govemment control) is 

actually important and imperative for relationd rehabilitation to occur (Bazemore 1999), 

and an objective of community-based justice. 

Conversely, it has also been argued that there is a "lack of surveillance in srnall 

First Nations communities" (LaPrairie 1998). Unbiased follow-up is critical to ensuring 

the safety of the community is king protected. It may be diflicult (or a conflict of 

interest) for an offender's support group members to alert the Community Justice 

Committee CO-ordinator if they are aware of information that indicates a breach, since it 

may result in jail time for the offender (a revocation of the community-based senten~e)~'. 

Some research participants noted that if a Comrnunity Justice Committee CO-ordinator 

(responsible for administrative follow-up) is not "strong", objective, or is too closely tied 

with certain families in the cornmunity, he or she may also have problems breaching the 

offender (Prospect RCMP officer 1998)". Because of the individual, case-by-case nature 

of cornmunity justice, certain breaches may be ignored, and others may be reported 

- - - .. . 

This is further complicated if support group members have not journeyed very fa, on their own healing paths. They 
may not see benefit in reporting certain breaches, may engage in power-imbalanced practices by covering up for the 
offender, or may even not be in a position to support at d l .  

39 I-Iowever, the converse is just as, if not more. problematic. Leaving the responsibility to breach in the hands of the 
RCMP or absentee probation oficer, two "professionals" with little or no knowledge of the community or the 
offender, is reminiscent of some of the problems inherent in the practices of the current criminal justice system. 



(presumably, based on the extent of the offender's prior efforts to comply); however, this 

discrepancy also creates suspicion on the part of those not directly involved with the 

If breaches are not reported, and/or if nothing happens once the breach is reported. 

people learn to believe that cornpliance is not necessary, and, according to perceptions of 

the outcome, the option was indeed an easy way out (Prospect Comunity Justice 

Cornmittee rnember 1998). When an offender is retumed to court because of a breach of 

his community-based sentence, a Yukon Temtorial Court Judge states he is caught in a 

diEcult position. If the community is willing to continue working with the offender, and 

considers the breach a "minor slip" arnong many other accomplishments, retuniing hirn or 

her to jail is counterproductive, and not advisable. In addition, the decision to re- 

incarcerate an offender for a breach can aIso be unconstitutionai: 

... If 1 Say, "thou shalt not drink", and he drinks, then I'm putting him in 
jail because he drinks.. .we have to be sensitive to the way we're using 
these tools. 1 can't put somebody in jail just because he's had one relapse 
of dril?king. But I'm not going to let him know that. I'm going to be up 
there saying, "one more of these and you'll see what's going to happen". 
Sometimes that's al1 we need. If he does it again, what are we going to 
do? 1 hope 1 corne up with something that is resourcehl and clever. 
Because I'm certainly not going to put hirn in jail for the rest of his time. 
That doesn't make any sense at d l .  Because 1 tkink that's a Constitutional 
violation and an abuse of power (Yukon Temtorial Court Judge 1998). 

This Judge maintains that if the breach led to serious consequences, the outcome 

would be different. His response to the above situation might be to tighten the 

'O Hypothetically, an offender may be working with the Community Justice Cornmittee in preparation for a 
peacemaking circie, and abiding by conditions. One condition may be to have no contact with his wife, the victirn of  
his physical abuse. Keeping an offender fiom practicing his spirituality with his wife, by Say, attending a sweat 
lodge ceremony, provided her attendance is her choice, or breaching him for the violation of no-contact would be 
counter-productive. Jailing him for this ''breach" would be too reminiscent of historical practices of the justice 
system on First Nations peoples, not to mention, unconstitutional. 



conditions, impose a curfew, or increase police monitoring. The ultimate objective is to 

ensure the rehabilitative potential of the offender is not abused, and taxpayers' money is 

not wasted in the process. Keeping the offender out of jail also encourages continual 

accountability in the community, which may not be present subsequent to a jail sentence. 

However, in the eyes of the public, the outcome is witnessed, and the judge's objectives 

are rnisunderstood. Victims, offenders, and community members o ften concentrate on 

the outcomes related to peacemaking circles, as opposed to the dificulties and productive 

benefits of participating in the process. If they do not perceive peacemaking circles to be 

serious alternatives, they may not approach them seriously. 

The most recurring theme of tnis section is the need for widespread community 

involvement in community-based justice implementation, development, and processes. 

Many factors affect initial community support for peacemaking circles, such as 

community consultation, understanding, perceptions, values, information, inclusivity, 

fears of change, general indifference, apathy and the degree of health and functionality, or 

community capacity. These elements affect how much support comrnunity members 

have for, or how much resistance they exert against, an initiative, and thus, the extent of 

their involvement. 

Some community members demonstrated a certain level of indifference toward 

community peacernaking circles, and appeared to lack support for healing initiatives. A 

lack of comrnunity consultation or understanding in the development of peacemaking 

circles in Prospect may have contributed to feelings of exclusion. In addition, fears of 

change, a lack of information, and community problems may have also af5ected 



cornmunity members' desire to support or become more involved in peacemaking circles. 

These attributes may have increased community resistance to the development of 

community-based justice, which affected widespread community support and 

involvement. 

While it may be dificult to arnass support among community members for 

community-based justice, encouraging and sustaining a broad base of community 

involvement is an even greater challenge. Certain issues that affect cornmunity capacity, 

such as power imbalances, the availability or"persome1 and community-based resources, 

healthy leaders, and perceptions of the legitimacy and credibility of the Community 

Justice Cornmittee can afkct people's general desire to become involved. 

interest is ofien dependent on individual choice, which cannot be forced. 

Individual definitions of community and the extent to which shared interests exist, affects 

the desire to take responsibility. Individual interest to have a voice also affects whether 

individuals desire to have a role. The degree of, or desire for, connectedness, and 

individual desires to heal, will also affect the extent to which individuals desire 

involvement. 

If certain values are not shared, and distinct factions exist within a comrnunity 

(e.g., between those who consume alcohol and those who do not, between First Nation 

community members and Euro-Canadians, between the "healed" and the c6unhealthy", or 

between those who believe in the potential of holistic, restorative justice, and those who 

are content with the practice and ideology of retribution), community support for 

peacemaking circles may suffer. However, some of the causes of disunity (urhich fracture 



community relations) are not specific to the community of Prospect, but simply due to, 

and magnified because of, the small nature of the community, such as gossip, structural 

power irnbalances, and personal or family feuds. 

Perceptions of leniency of community-based justice may be perpetuated if power- 

imbalances are manifested in circle processes, or if follow-up support for offenders is not 

conducted diligently. Community support for circle participants is not only necessary for 

follow-up, but support for the initiative is also potentially eroded if follow-up does not 

occur. It is inaccuate to assume that a lack of interest or involvement is simply due to a 

lack of information; however, a lack of information can be perpetuated if assurnptions are 

not challenged through involvement. 



CHAPTER SIX: 
THE INVOLVEMENT OF FEDERAL AND TERRITORIAL GOVERNMENTS AND 

THE CRIMINAL, JUSTICE SYSTEM: A NECESSITY AND A -AT TO 
COMMUNITY-BASED JUSTICE 

W h e n  we fint started this communi-hased initiative, and we applied 

for funding to have a justice CO-ordinator, the Territorial goveniment more 
or Iess said, in the written agreement, "we'll let you do community-based 
justice, as long as you do it our way, and everything will be OK". And 
you think about that statement in itself; it's a complete contradiction; it's a 
misunderstanding; it's like, somebody doesn 't know what cornmunis, 
means. So, of course we Say 'Wo. We'll do this ourselves" ... (Prospect 
Community Justice Cornmittee member 1998). 

Government Funding for Community-based Justice: A Double-Edged Sword 

System partnerships with communities are fiaught with challenges. The most 

basic challenge for communities starting to take increased responsibility for justice and 

reassert control over their own destinies is funding. Control over financial resources is 

the source of power for govemments, and the lack of fimding is a main weakness of 

communities. The discrepancies affect dl operational aspects of community justice, 

which ultimately include outcomes and public perceptions of its effectiveness. 

As noted in the previous Chapter, follow-up of offenders who are fùlfilling 

healing plans in the community is integral, both to the offender's success, and to the 

victim's and the community's perceptions of fairness and safety. However, follow-up is a 

challenge when communities must bear the full responsibility in an environment of 

limited resources. "Al1 communities must have the resources to monitor and cary out 

circle plans. A failure to do so undermines community support, justifies government 



indifference, and ultimately saps the spirit and integrity of the circle" (Stuart 1997: 94). 

Volunteers cannot be expected to participate in an equal partnership with the system if 

they do not have equal resources. Community members have immense potential to make 

a difference in the lives of young people, through cultural camps and community 

Our present cornmunity justice [~ommittee]~ it looks at the child, and it 
looks at some of his good and bad qualities tu find out what it is we can do 
to help this youth become a good productive citizen for his own 
community.. . When you take a child out of the cornmunity and put hun 
into a youth home, he's lost al1 the support fiom the community.. .It 
doesn't help that child become more accustomed to what the community 
expects fiom him. If the First Nation were given money, we could offer 
more programs for less dollars. These cultural camps are very important 
to the First Nation.. .Probation officers are getting paid to do their job, and 
we're relying on cornrnunity volunteers to do the very same thing. 
Where's the justice there? (Prospect Elder 1998). 

Volunteer justice cornmittees and cornmunity members cannot be relied upon to 

accomplish al1 the work that goes into ensuring offenders and victims receive the support 

and treatment they need to heal and address underlying issues. First and foremost, a lack 

of time is an issue; community members cannot be expected to earn a living, as well as 

carry out duties which were formerly the system's responsibiiity fiee of charge. Having 

the desire to make a difference must not be taken advantage of, as bimout often results. 

In addition, too few community support workers exist, and those who do, for the most 

part, do not feel equipped with the skills to deal with anger management issues, sexual 

abuse, and physical abuse'. 

' Since community members have not been participating in public issues in an extensive way, the skills that make a 
democracy healthy are not as strong as they need to be, in communication, listening, or problem-solving (Yukon 
Territorial Court Judge 1998). 



If we had the money, we could deal with the sexual abuse cases, the 
Mission School cases, the rapes, dig out the shit, because it's d l  just 
buried. In every community. The violence and the abuse. Mental abuse, 
physical abuse, sexual abuse, you name i t  Everybody knows who7s done 
it. Everybody's been involved in it; everybody's been affected by it. If it 
just cornes out now, it's going to blow up. It's going to be chaos. 
Bringing people in fimn the outside is not the best thing; but WC don't 
have time to train people to counsel. We need more people resources in 
the community (Prospect Community Justice Cornmittee member 1998). 

Governments need to invest in communities' personnel resources if cornmunity 

members are going to be taking on these responsibilities (Stevens 1994). If these needs 

are ignored, community healing and peacemaking circles will not accomplish their long- 

term healing objectives, and governments will be able to justim their refusal to fund an 

initiative that apparently "doesn't ~ o r k " ~ .  Saving the system money is not the primary 

objective of community justice; however, if a by-product is cost-effectiveness, the money 

saved should, logically, be reallocated to cornrnunities. Unfortunately, it is not; instead, it 

is used to support other platforms which attract greater "political kudos" (Yukon 

Territorial Court Judge 1 ~ 8 ) ~ .  

While governments talk in terms of restorative justice, there's more talk 
tnan financial support. Very little money goes into prevention programs or 
comniunity justice programs. Even the $32 million as part of the young 
offender strategy; spread it around 12 jurisdictions and you end up with 
very little. Thirty-two million dollars would build a 25 person jail. The 
next penitentiary will cost hundreds of millions of dollars. When it cornes 
to building jails, there's no shortage of money. When it cornes to 
preventative programs, there's more talk tban action. My concem is that if 
community justice isn't supported properly, ultimately, people will burn 

' Conversely, if the criminal justice systern were relimt on untrained volunteers, ruid had no access to 
resources/funding, it would have been disbanded long ago (Stuart 1996~). 

Appareiitly, the same problem is happening in New Zealand, whereby the govemment is using FGCs to withdraw 
resources. Although the immediate response to conferencing resulted in the closure of many youth jails, many 
essentiai community resources were extracted as well: probations, supervising, treatrnent, and counselling. Youth 
Justice Co-ordinators compIain that the fùnds are barely adequate to support the conference itself, let alone the 
additional resources required in the comrnunity to ensure a youdi's and family's needs are addressed (Yukon 
Territorial Court Judge 1998). 



out and die on the vine, and the program will disappear. Then the 
mainstream justice system will Say, "told you so" and go back and build 
more jails and send more people to jail (Yukon Territorial Court Judge 
1998). 

Community-based treatment options are important elements in a holistic 

community justice approach; however, a lack of h d i n g  negatively affects the 

proliferation of community agencies. The reality of limited treatment options for the 

offender (e-g., if suspended sentences and a few probation conditions are the only 

alternatives to jail available) gives the impression that ver1 little action is being taken in 

response to the offence (in Green 1998). This perpetuates community impressions that 

peacemaking circles are lenient, and an easy way out, which exacerbates resistance 

among community members. 

Because we have such a lack of resources here, a lot of our resources corne 
out of Whitehorse. And people fiom this community don? trust people 
fiom Whitehorse. So sentencing circles can only go so far as to what 
sentence to give a young person, and then it's up to the resources to cany 
out that. To oversee that. So if young people donTt trust that, or if there 
aren't enough resources in the community to properly do the job, then 1 see 
that it could be looked upon as not addressing the situation and being too 
lenient (Prospect RCMP officer 1998). 

In other restorative methods, such as Family Group Conferencing, the meeting is a 

"one-shot approach" whereby the inmediate conflict is discussed, but very few 

underlying issues exist, or are addressed. Peacemaking circles in the north cannot afford 

to ignore the many underlying problems that plague families and generations (Yukon 

Territorial Court Judge 1998). 

A kid who's clinically depressed will not be turned around by one visit to 
the psychiatrist. For a kid who has a history of abuse and other probIems 
in the home or hasn't learned basic interpersonal skills at home, at age 17, 
one expenence like this won't be an incredible experience that will turn 
him around completely. So it7s very important in restorative justice that 



other issues are addressed. Personai issues, dysfûnctions, lack of skiiis, 
persona1 victimization, cognitive skills, parenting issues ... We need to 
make sure that in the restorative justice mode1 we don't forget about this 
and we make available resources to the home and individual to deal with 
those issues. Otherwise, we're not going to have any impact on re- 
offending (Yukon Temtonal Court Judge 1998). 

In addition to dmg and alcohol treatrnent programs, an Elder believes that with 

more funding, the community could do much more for youth in conflict. Currently, 

funding for cultural camps for youth cornes fiom a separate funding pot, which is directed 

through the First Nation. The potential of cultural camps to address youth conflict vrith 

the law is highly relevant and complementary to community-based justice processes. 

Without follow-up programs, a community-based sentencing process is little better than 

the current reactionary approach of the criminal justice system: 

1 think that the justice system as a whole needs to look at this to help the 
cornmunity provide more effective programs.. . you need follow-up 
programs. Sentencing is one thing; but if you don? have programs to heip 
the youth, identiQ their problem and find alternatives to getting into 
trouble, then we're just using a band-aid approach to a festering problem. 
[Without programs], things will continue to stay that way. We shouldn't 
rely only on what alcohol and drug workers can do; what is it that we can 
do to help them? (Prospect Elder 1998). 

The community of Prospect currently receives funding fiom the Territorial and 

Federal governments; however, this funding is only enough to cover the costs of a full- 

tirne CO-ordinato?. The stniggle for financial resources and continuous justification of 

their existence has the effect of taking away valuable time that could be spent on working 

In 1998, the federal and temtorial governrnents allocated funds to the Prospect Cornrnunity Justice Cornmittee in an 
amount which approximates half the cost of inwcerating one adult for one year. The latter approach is much less 
cost-effective and more destructive in outcome, yet the system continues to maintain its lack of  financial 
cornmitment to community justice. 



with offenders, victims, and furthering their own community's development (Prospect 

Community Justice Comrnittee member 1998). 

The Aboriginal Justice Directorate of the Department of Justice received a 

mandate in 1992 to consult with First Nations peoples to examine the possibilities for and 

fund cornmunity-based pilot projects. Renewed in 1996 as the Abonginai Justice 

Strategy, First Nations communities were encouraged to engage in and develop their own 

comunity justice initiatives, with cost-shared fùnding assistance fkom both the federai 

and provincial/territorial governments (Linden and Clairmont 1998). Comrnunities 

recognize that the short-terrn govemment agenda is inconsistent with a First Nation 

approach to addressing underlying dysfunctions and workîng toward developing effective 

community justice initiatives that take a generational approach to heding. 

The Aboriginal Justice Strategy is outlined in a booklets that describes the criteria 

by which communities must abide, in order to receive iùnding fiom the federal and 

territorial governments. With preference given to comrnunities working towards self- 

government, and in defining what restorative justice projects are, the government can 

control which and how communities may develop community-based justice initiatives. 

Arguably, overly formalizing what communities are interested in defning, according to 

their own needs, will affect Aboriginal autonomy and may stifle a community's interest in 

taking control of community issues. 

Aboriginal Justice Directorate (1997). Aboriginal Justice Program Ilandbook. Ottawa: Department of Justice 
Canada Dr&. 



It is questionable whether the intention to share power with communities is 

genuine. A Yukon Territorial Court Judge is skeptical of the federal govemment's ability 

to relinquish its power and dlow First Nations communities to take ownership of their 

own problems and construct models of justice most appropriate to their needs. He asserts 

that govemments must not abuse their power, because reliance on fùnding creates a 

"tendency [for Fust Nations communities] to exert high compliance for agreement" 

(1998). When communities sign Contribution ~ ~ r e e r n e n t s ~  with governments in 

exchange for fimding, they risk compromising their own vision: 

. . . Whoever holds the purse strings controls the process somewhat. If it 
happens to be an agency that doesn't support, wholeheartedly, what we're 
doing, then they have the opportunity to debilitate the process. If we're 
dependent on that funding, which we are, right now.. . (Prospect 
Community Justice Committee member 1998). 

The Prospect Community Justice Comrnittee "agreed to so much in the proposais" 

and, in cornparison, the arnount granted by the Territorial Government was minimal 

(Prospect Community Justice Committee member 1998). Financial resources are a 

struggle to obtain; subsequently, when funding is granted, the Community Justice 

Cornmittee struggles to maintain its identity as a cornmunity-based initiative. "Unless 

there's a way to give [professionals in the justice system] ownership of [a new initiative] 

fairly early on, they're going to marginalize it" (Yukon Temtorial Court Judge 1998)'. 

Communities rnust take efforts to avoid major compromise and CO-optation when signing Contribution Agreements. 
In desperate attempts to obtain funding, communities may either cave to the govrrnment's demands, or abandon al1 
attempts at community justice. 

' According to Stuart (1998), circles in Minnesota have not been met with debilitating system resistance, because 'Yhey 
have been exposed to the principlcs of restorative justice for years". However, it is also possible that resistance has 
not occurred because the adoption of circles has been mandated and driven by the state. 



Achieving Legitimacy and Obtaining Support from the System: Resisting 
Paternalism and Co-optation 

Xn the past decade, Yukon communities have started to re-assert their inherent 

powers. However, dominant-subordinate relationships have become normalized, and the 

quest to suddeniy counteract extreme influences of the justice systcm poses a challenge. 

The cornmunity of Prospect is currently deaiing with "the dominant society" (Prospect 

Community Justice Cornmittee member 1998) which, historicaily, is very familiar to First 

Nations peoples. In addition to holding a "goveniment knows best" paternal attitude 

about health, education, community problems, and state-centred justice, governments are 

"great at defining what [the] job description should be [of] a Comrnunity Justice 

Cornmittee" (op cit). Justice professionals appear to have difficulty with relinquishing 

control over justice, and tnisting comrnunity members to take care of what they know 

best: the probIems of their own communities. Paternalistic attitudes and resistance to 

community justice among justice professionals persist, pnmarily because the "dominant 

culture" is based on inequality and status: 

The place that they have, they've worked very hard to get to. And that's 
above other people. So if you corne fiom a pIace of dominance and you 
start sacving the legs off your chair, there's gonna be some 
opposition.. . .They7re going to do whatever they can to keep us in our 
place. Which is below them. That's al1 part of the stniggle 1 
suppose.. .they just want to keep their job, but at whose expense? The 
community's expense (op cit). 

There is the perceived threat among justice professionals that the more communities have 

control over justice, the less they wiIl be needed as professionals, and the less they will be 

worth in the eyes of the public (op cit). 



System support and sensitivity is integrai to the continued existence of community 

initiatives. In the absence of any approval by the formal system, community justice will 

have a difficult time surviving (Yukon Tenitorial Court Judge 1998). 

It's sad to think that what communities want to do needs that much 
support fiom the fomal, established power or authorities which are there 
basically to serve communities, ironically. That those who are hired to 
serve communities have more power than the cornmunities. And that they 
can completely contain what a community might do (op cit). 

One Yukon Territorial Court Judge in particular is a strong believer in the value of 

partnerships between First Nations cornmunities and the crimina! justice system. He 

posits that "if Aboriginal peoples want to embrace the idea" (1998), collaboration with 

the system is usefùl. Organizational legitimacy in a political reality where First Nations 

peoples do not have sovereignq is easier to obtaul for Aboriginal-operated initiatives that 

design approaches which are directly supervised and supported by the western system. 

For many cornmunities, this is not an attractive option; however, the alternative, having 

full control, may come at the cost of system perceptions of legitimacy, and fimding. 

"Achieving legitimacy will be an ongoing and possibly never-ending struggle for Native 

justice initiatives" (Nielsen 1996: 22). 

It is a major challenge for community rnembers to suddenly gain legitirnacy from 

the system, which is necessary if the system is going to share its power over justice. 

Although members do not have experience working in the justice field, Prospect's 

Cornmunity Justice cornmittees is comprised of a former member of the clergy, a social 

worker, an alcohol and drug addiction program worker, a college instructor, a school 

At the time the research was conducted. 



principal, an RCMP officer, and a band office employeeg. The fact that most members 

either form part of the "dominant" (and in some respects, oppressive) social structures of 

education, social welfare, and religion, or have experienced first hand the injustices of the 

cnmind justice system, actually gives the Cornmittee an advantage. Their respective 

professions and experience provides them with an informed understanding of the 

structures' operations, and enables them to use their critical and analytical skills, based on 

insider knowledge, to resist co-optation fiom the system. While other Comrnunity Justice 

Committees may not have this advantage, they ail have to tend with resistance fiom the 

players in the criminal justice system. And the fact remains that justice personnel are not 

eager to give up their power over justice, especially to "average" community members 

who simply have a passion to make a difference: 

Unfortunately, the people who are doing this work out of desperation need 
to appear to know what they're doing. Whether they do or not; they have 
to have that appearance. And so when someone fkom the cornrnunity says, 
"let's try this", they say, "bah, what do you know? You didn't even go to 
school. You don? have the capability to make any decisions on your own 
behalf. We'lI do that for you". Yeah, there's resistance. But it's changing 
(Prospect Comrnunity Justice Cornmittee member 1998). 

Equal Partnerships Between the Community and the System: Reality or Rhetoric? 

Despite the resistance, the federal and territorial govemments have a vested 

interest in comuni ty  justice. The fust advocates of community justice among justice 

personnel in the Yukon included two Temtorial Court judges, whose interest in 

This label is inaccurate in describing everything that this rnember espouses. He also fills roles such as spiritual 
leader, sweat lodge keeper, and Clan Leader for the First Nation, among other identities. His experience as a First 
Nations offender in the criminal justice system and former student resident o f  the Mission Schools enhances his 
participation as a mernber of  the justice cornmittee, for obvious reasons. 



relinquishing power to communities was noble, genuk ,  and in the best interests of 

comunities and the First Nations peoples. According to one Yukon Territorid Court 

Judge (1998)' morally, the system can no longer afford to punish individuals for 

wrongdoing, since other social institutions have redized the ineffectiveness of retribution 

in attempting to encourage responsible behaviour. "You're morally banknipting societies 

by inducing people to believe in systems that respond to problems in a way that is 

contradictory to their persona1 values" (Yukon Temtorial Court Judge 1998). Continuing 

to disregard the importance of comrnunity and system partnerships is perpetuating 

conflict at al1 levels, and discouraging communities' efforts to conduct their own "mord 

work", as well as address their own conflicts. Deding with conflict helps to build 

community, and in denying communities the opportunity to engage in healthy methods of 

comrnunity development, the system contributes to M e r  conflict. Crime is endemic to 

comrnunities, and has become endernic to institutions. Essentially, there is a mritually 

beneficial relationship in system-community partnerships (op cit). 

However, the larger system's interest in commun& justice is not entirely 

consistent with the objectives of communities, or community justice proponents. When 

two interests and motivations clash, it is questionable whether a '?me" partnership exists: 

. . .I think the big motive on the govemment's part is that they can see that 
this is gonna Save them money. They're starting to see that now.. .and if 
anything is gonna motivate a government, that is. There may be a few 
people with good hearts, and who really care, and who want to see a 
difference, but it's gonna Save them money. That's what motivates them. 
The Whitehorse Correctional Centre is contaminated, condemned. What 
are they gonna do? Build another multi-million dollar j ail? . . . They ' re also 
seeing that it's money down the drain, because if they see the same person 
go 20 times in the past 20 years and spend 15 years in the jail, nothing's 
changed. It' s like flushing money down the toilet. They 're thinking 



strictly on a financial basis.. . so they're looking at alternatives (Prospect 
Community Justice Cornmittee member 1 998). 

The drive behind "'partnerships'" for govemments is related to two issues: 

spending less money, yct maintaining power. The system's desired relationship has been 

described as L'teacher-student", with a "one-way flow of information" (Prospect 

Community Justice Committee member 1998). Because "partnerships" between the 

Canadian government and First Nations peoples have never been equal, or trustworthy, 

skepticism arises: 

That's the challenge again, with partnerships. The govemment, the big 
buzz word, is "partnerships, partnerships". My response to that is, 'ke've 
always had them. You built the Mission Schools, we filled them up. You 
build the jails, we fil1 them up". That's our partnerships. Has been 
(Prospect Cornmunity Justice Committee member 1998). 

Instead, the meaning of partnership for the Justice C o d t t e e  is based on having equal 

Say, equal resources, and equal leverage to make mistakes: 

[Tlhat's got to change to leap forward in the midst of change, where we 
can Say, "what about ibis", and have them listen to us respectfùlly. Even 
though we are going to make mistakes, even though we are going to 
stumble, but where we have the partners to Say, "well, you've got to let 
them stumble a bit, got to let them fall, they're gonna learn" (Prospect 
Comrnunity Justice Cornmittee member 1998). 

Prospect's justice cornmittee has experienced pressure fiom the Territorial 

Government and the RCMP to become an add-on to larger system initiatives, such as 

community policing and Family Group Conferencing . Although the financial burden 

would be lessened, it would corne at the cost of autonomy. They witnessed other 

communities jumping on the Family Group Conferencing bandwagon, because the KCMP 

offered to train and fund; however, they are aware that their decision-making powers and 



the true nature of community justice would be severely compromised, CO-opted, and once 

again, owned and controlled by outsiders, narnely the c h i n a l  justice system. 

Ln contrast to the interests espoused by two Yukon Temtorial Court Judges, who 

support the communities' desire to conduct peacemaking circles, the RCMP has adopted 

Farnily Group Conferencing in the Yukon for reasons of its own which are, for some, 

transparent: 

The police recognize that they're being broadly and widely discredited. 
Theu notion of community policing is a fiaud; it isn't comrnunify policing; 
it's policing in the communities by the police, as they see fit to have it. 
And they also see that there's a tremendous criticism growing in the 
communities about policing. So much so, that communities are 
aggressively pursuing their own police practices. So if you're a manager 
of this large Company, and you see the customers are suddenly moving 
away fiom the product you're providing, you need to provide a product 
that the customers want. So now there are many out there - many which 
have different options and characteristics. What one did they pirk? They 
picked the one they cm control! Family Group Conferencing! There are 
different models of Family Group Conferences. In some, [the police are] 
not involved at al1 except as spectators. Then there's the Ausidian 
model, which gee, what a big surprise, happens to be controlled by police! 
Do you think that's a coincidence? Hardly! They had someone quite 
smart in the RCMP who sat down and said, 'kve've got to do something 
about comrnunities. We've got to do something about our own image, in 
which we can partner with communities and give them some sense of 
responsibility". They said, "yeah we can do that, but we can't lose control, 
and it's got to be something that we pull the reigns on" (Yukon Territorial 
Court Judge 1998). 

This perception is arguable, and it is perhaps inappropnate to assume that the 

RCMP only support restorative processes for reasons based on maintainhg control. 

Some officers may genuinely perceive restorative justice as a vast irnprovernent over the 

time-consuming, adversarial, punitive, context-avoiding practices of the criminal justice 

system, especially in First Nations communities. 



However, the Prospect Community Justice Committee expresses perceptions of 

resistance applied by the Yukon Temtoriai Department of Justice and the RCMP. 

"We' re fighting so hard against [them]". . .and 'the system is so dead against cornmunity- 

based justice" (Prospect Community Justice Committee member 1998), for political and 

monetary reasons. While difficult for an outsider to describe, the relationship appears to 

be volatile and characteristic of a highly unbalanced power struggle: those with power are 

intent on keeping it, and those without (the cornmunity) are fighting an uphill battle. This 

is M e r  complicated when a member of the RCMP also sits on the justice committee, 

which is, in and of itself! a positive example of the "partnership" sought. However, 

cornmittee tasks rnay be seen as compromising the RCMP mandate of furthering Family 

Group Conferencing, or the punitive mandate of the criminal justice system. 

This intra-Committee conflict of interest works both ways. Police roles and 

responsibilities may also work against cornmunity justice efforts. Efforts to work "with 

offenders, as opposed to "against" them, are exemplary of the polarized methods of 

accompIishing justice, which distinguishes the community justice philosophy fiom the 

RCMPYs. This difficulty arises when the Community Justice Committee is working with 

an offender who breaches, or commits a minor offence. When RCMP officers arrest 

people who commit crimes (regardless of their involvement with the Committee), the 

Community Justice Committee's efforts to work with the individual are suddenly cut off, 

and undermined by the criminal justice systern1O. 

'O For example, if the justice committee is working with a youth offender in efforts to start him on a healthier path, 
police responsibilities to arrest and charge for the most minor of offences (such as a traff~c violation), with the use of 
their discretion, may work against the youth's and the Community Justice Committee's larger concerted efforts to 
keep the youth out of trouble, and out of  the system. 



While the perception of legitimacy being granted by the criminal justice system is 

important, the involvement of the latter in peacemaking circles can be conceptually 

problematic. Aithough the inception of peacemaking circles involved the good intentions 

of judges to share power with communities, and community input is heard, the criminai 

justice system maintains contrd by having the Crown present in the circle to consider 

traditional sentencing principles and precedent, or national standards, and having the 

Judge impose the final sentencing decision. 

[The purpose of peacemaking circles is] to sentence a person having 
regard to the input of the victim and their supporters and the accused and 
supporters and the community. To achieve a consensus which seems fair 
for dl .  In prospect], you have input of the community, victims, and 
accused. The remaining question is: do you have consensus? This is 
af%ected by the traditional judiciary system. So you're not really achieving 
just consensus, because it's tainted by the system. So I don't think it is 
tnily just, because it's aected by external community input. 1 don? think 
a judge should be in the circle. 1 had never seen a circle with judges and 
lawyers untilI came to Canada. In other coutries, it's al1 community. 
We don? need a judge. We should leave it in their hands. For a judge to 
impose jail, even when the community said no, doesn't make sense. Why 
do we need a rubber stamp? (Whitehorse Crown attorney 1998). 

Arguably, the rhetoric inherent in this method of "sharing power" may simply be 

another attempt to maintain the power that is perceived to be threatened. The fact that 

judges and court officiais sport their courtroom attire in the circle may also be 

problematic, as it represents a visual reminder that system officiais and the hierarchy are 

cmnipresent, despite efforts to prove otherwise. 

Due to a reliance on court officiais, and the post-charge nature of peacemaking 

circles, circles must wait for circuit court, which occurs every two months. In a close-knit 

community, during the wait for resolution, discussions c m  occur that may not be positive, 



or productive. Thus, attempts at resolution may become more difficult, or possibilities 

disabled. As a resuit, divisions may be perpetuated or created in the cornmunity, which 

rnay escalate conflici, and prevent reconciliation that may have othemise happened. 

The participation of justice system personnel in community court peacemaking 

circles is particdarly problematic if the interests of system personnel are not as strong as 

comrnunity members'. Because peacemaking circles take as much time as is needed to 

hear al1 voices and agree on resolution, prosecutors, lawyers and judges rnay not d l  be 

willing to invest sustained amounts of time in one peacemaking circle hearing. Many 

system personnel assume that the tirne commitment, and the costs associated with paying 

lawyers, Crown counsel, court recorders, clerks, and judges to partake in what can 

amount to a five to ten hour sentencing hearing far surpasses the tirne required and costs 

associated with sentences carried out in a courtroom (op cit)". Considering the personal 

nature of some of the issues discussed, and the objective of encouraging communities to 

address them, system personnel do not need to be present; in fact, circles among 

community memben could be conducted in advance, and recommendations presented to 

the judge (Whitehorse defence lawyer 1998). 

". . . [Ilt's not failure that kills these programs. It's simply the lack of sensitivity 

and support fiom the larger system" (Yukon Temtorial Court Judge 1998). In addition to 

the involvement of two of Yukon's Temtorial Court Judges, a couple of Whitehorse 

11 According to a Yukon TemtoriaI Court Judge (1998). the time required to  conduct a peacemaking circle is a fraction 
of the arnount of tirne of a regular court hearing. He argues that much more work is undertaken with an offender 
before a peacemaking circle than a court hearing, which means that many adjournrnents are avoided- The fact that an 
offender must admit responsibility (enter a guilty p1ea) before acceptance into a peaccmaking circle also prevents 
time-consuming trials. If an offender makes a commitment to change (which is also required before a circle), the 
arnount of time saved in court (in tenns of prevention fiom future criminal and system involvement) is incalculably 
high. 



Crown counsel and defence lawyers12 have also been very supportive of co-unity- 

based justice. However, restorative and community justice philosophies are completely 

distinct from the guiding principles of the system; thus, for the majority of legally trained 

professionals, commwiity justice is a foreign concept. 

Some system supporters may have no intention of broadening their philosophical 

horizons, yet participate in community-based justice. In one peacernaking circle hearing, 

Crown counsel was primarily concerned with upholding traditionai sentencing objectives 

of deterrence, denunciation, proportionality, and punishrnent. hstead of considering what 

might be productive for the offender, the Crown took a "pigeon-hole approach" 

(Whitehorse defence lawyer 1998), and focused on creating a community-based sentence, 

fiaught with numerous conditions that served the sole purpose of fieedorn interference. 

Knowing the probability of incarceration for the offender was very low, the Crown asked 

for a restitution order in an arnount that ignored the offender's ability to pay. During the 

peacemaking circle, the Crown showed "boredom, disrespect, and impatience"; yet, the 

Crown was one of very few people (out of a total of forty) who was getting paid (op cit). 

System representatives must have a desire to work with communities before they agree to 

be involved in cornmunity-based peacemaking circles; otherwise, nothing has changed; 

offender, victim and community needs are ignored, the system maintains control, and 

neither the credibility of the justice system, nor comrnunity justice, has improved. 

" Although IargeIy based in Whitehorse, Crown attorneys and defence lawyers travel on circuit to the individual 
communities, and thus play a continued role in community court peacemaking circles. 
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According to one Temtorial Court Judge, a professional's level of support for 

community justice is dependent on his or her corsdence in the system, or realization that 

new methods are required: 

The big thing for a professional, whether a Crown, defence, or judge, is 
stepping back and giving up control ....In cornmunity justice, you have to 
play a secondary or tertiary role. You have to step back and let the 
community take responsibility. You might even feel uncod~rtable about 
it. Unless they're doing something way out of line that is really harniful, 
you keep your mouth shut. Tough for people who have been legally 
trained to do that. Because their training is to occupy the space and to 
control.. . what ! recognized early on, is that we're really doing a shitty job 
in the formal justice system. If your focus is makuig people and 
communities better, you're more willing to step back and give up control. 
So as a judge, if you think formal court is the best thing, or that your 
opinion is the best thing, likely you're not a judge who shodd be doing 
community justice.. . . (Yukon Temtorial Court Judge 1998). 

A defence lawyer, who is one of the few lawyers in the Yukon supportive of 

community justice because of his experience in circles as Crown counsel, believes that 

the lack of support on the part of many lawyers is, in part, due to the fact that their roles 

and responsibilities are not only changed, but reduced in peacernaking circles: 

They don? view it as real "lawyering", because it's not their performance, 
it's not doing the traditional lawyer thing, polishing your client up, 
polishing your speech up and making everything nice and formal. It's 
asking a lot of hard questions, and getting more people involved, and more 
importantly, it's shifting the focus away fkom the formai actors in the 
system, Iike the lawyers, the judges, the probation officers, and shifting the 
focus back to the root causes of crime, that is, the setting in which this 
person lives, so that we can Say, "what can we change in this person's 
daily life that will turn them away fiom the criminal activity?" 
(Whitehorse defence lawyer 1998). 

In an interview with the researcher, this defence lawyer recalled the obstacles he 

encountered as a Crown counsel suddenly playing a role in community court 

peacernaking circles. As comrnunity members were accustomed to witnessing the Crown 



sending their community members to jail, it took tirne before they realized his role had 

changed, as did his methods; however, his intent was similar to theirs. M e n  community 

members were asked what they could do to keep someone out of the system, and 

recognized that he was interested in considering alternatives, attitudes toward hirn 

changed, and a real working partnership developed. His rationale for supporting the 

change ir, method was that his objectives had not really changed much at dl :  as Crown, 

he was present to ensure the protection of the cornmunity by addressing social issues 

(Whitehorse defence lawyer 1 998). 

The debate began to focus on discovering ways of collectively meeting cornmon 

interests towards rehabilitating the offender, encouraging accountability, and protecting 

the larger public safety (Yukon Territorial Court Judge 1998). If community members 

were prepared to address those issues, he was prepared to encourage it. He realized that 

community members and system representatives like himself were attempting to 

accomplish the sarne objectives (Whitehorse defence lawyer 1998). 

There were a lot of people who felt that reluctance to listen to me. But 
when they actually listened to me, and 1 asked them to listen to me, I kept 
saying, "I'm not asking that he be taken away fiom the community. I'm 
asking you, as a cornrnunity, to take hirn into you". That's opposite to 
what they thought 1 was saying. 1 told them, "1 need hirn to be hedthy, 
because if he's healthy, your people are safe. And that's the concem here" 
(Whitehorse defence lamyer 1998). 

Unfortunately, not al1 Crown counsel are as informed about community needs, as 

willing to part with traditional system sentencing principles, or as interested in 

relinquishing control. Justice personnel will be continually met with resistance from 

cornmunit). members, because of the labels the former have acquired, based on past 



experience. "When the system is involved in anything, they screw it up. Too much 

politics and power in one area" (White Cloud 1998). Overcoming this obstacle begins 

with the justice professionals themselves. They must understand community dynamics 

and needs, and desire to be a part of the process. If they do, increased understanding 

about cornmunities among system people develops, and true partnerships can be formed; 

if they do not, adversarial fiction continues. In order for circles to work with system 

involvement, tmst must be established, and community members must perceive 

cornmunity justice to be entirely separate fiom the system. 

Subsequent to the first sentencing circle in Mayo in 1992, the presiding Yukon 

Territonal Court Judge was confionted with opposition fiom the RCMP. Because the 

offence involved the attempt of assault on a police officer during arrest, members of the 

RCMP "thought that not putting Philip a os es'^ in jail was an &ont to the force and to 

them individually. They saw it as an easy way for offenders to get out" (Yukon 

Territorial Court Judge 1998). According to one Temtorial Court Judge, their lack of 

support was due to the perceived disrespect of their position, attitudes about justice 

inherent in police subculture, and the fact that they never participated in a circle 

themselves (op cit). 

While difficulties in the involvement of justice professionals have been 

expenenced, positive partnerships have also been shared, and are noted to be essential to 

successful community-based justice. Their presence has been appreciated to such an 

extent that the mobility of certain community justice-supportive system players can be 

l 3  R. v. Moses (1992) 11  C.R (4Lh) 357 (Yukon Territorial Court). 
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problematic to initiatives, and discouraging for the people who have worked on gaining 

their support and CO-operation. RCMP officers are transferred every two to three years, 

and their replacements may be retributive believers with no interest in community-based 

justice philosophy or practice (Yukon Territorial Court Judge 1998). Trust that may have 

been established between community members and a system representative is suddenly 

destroyed, and the efforts must begin anew, with no guarantees. 

Widening the Net of Social Control: An Unintended Consequence? 

In order for "comrnunity justice" to be a tmly community-owned and operated 

initiative, the federai govemment must relinquish its power to the community. The issue 

of the types of cases appropriate for a circle sentence is debatable among and between 

criminal justice system professionals, and the federai govemment. 

Comrnunities deal with more serious offences, because the justice system 
says, "Well, maybe you can do something that we can't. You're 
committed to try and do something". If we knew that sending a person to 
jail was going to solve the problem, we would. 1 think the community can 
deai with it, 90 percent of the time. I think the '‘truc power" is with the 
community, not the mainstream system (Whitehorse Crown counsel 1998). 

However, government oEicials who do not work with communities and have not 

experienced their ''tx-ue power", are hesitant to ccallowy' communities to take on more 

serious cases. In reality, the government views restorative justice as another method of 

accomplishing diversion, which was formaiized in 1996 by passing Bill C-41 (conditional 

sentencing). Originally instituted to provide judges with the option of sentencing 

offenders to community-based alternatives to incarceration, statistics show that, despite 

the provision, incarceration rates have not decreased as a whole (Canadian Centre for 



Justice Statistics 1999). The following quotation indicates that the government still 

believes it gives communîties power, and provides opportunities to comrnunities by 

diverting cases to them. 

. . . PiI l  C-411 set out the regime for diverting cases to communities. So 
that's giving them power; what it is is providing the opportunity for 
communities to take on some of these responsibilities. So that's ultimately 
good as far as 1 can see (federal government official 1997). 

In essence, the dominant-subordinate relationship still exists, and the government's 

implicit objective in supporting commmity-based alternatives is to increase the strength 

and size of the system's net of social control (Cohen 1985). 

The fact that applications for peacemaking circles must be accepted by a 

Territorial Court Judge can also be restrictive. Many peacemaking circle proponents 

would argue that only four elements must be present: both acceptance of responsibility 

and motivation on the part of the offender; comrnunity resources; and support 

(Whitehorse defence lawyer 1998). However, some criminal justice system personnel 

and politicians argue that only property crimes and non-violent offences should be 

accepted; in realiw, circles have accepted offenders of robbery, assadt, and domestic 

violence, based on the above cntena14 (see Appendix G). A Temtorial Court Judge 

(1 998) recognizes that the choice is the cornmunity's; however, the courts can still deny 

an application to sentence an offender in the circle: 

-- 

14 Conditional sentences (an amendment to the Criminal Code in 1996) are designated only for offenders who would 
othenvise receive a jail term of two years less a day. Howvcver, an armed robbery case (which would normally yield 
federal time) \vas sentenced in a circle in 1998, and the offender was given a conditional sentence, and time served. 
Conditional sentences are often used when sentencing an offender in the circle. See Appendix G for three local 
media clippings (one article, hvo cartoons) surrounding this high profile case, that communicate the political 
opposition to sentencing circles in the Yukon. Controversy was due mainly to perceptions of leniency, the 
seriousness of the case sentenced, and the fact that media reporting of the details of circles was prohibited (to respect 
the confidentiality of the circle). 



It' s up to the community. But we have a check on that. They decide what 
goes in. If the Crown or police think it3s a mistake, then they bnng it to 
the court. And they put their reasons before the court, and every time 
they've done that, the community has been able to meet most of their 
concems. I cm oniy remember one or two cases in which d e r  hearing 
Çom the Crown's opposition and the community that 1 said, "no, this is a 
proper case for the circle". First of ail, they don't oppose very many, and 
those they do oppose, most of those get resolved by the community putthg 
into the mix the kinds of conditions that will ensure nothing will go wrong 
(Yukon Territorial Court Judge 1998). 

The extent to which a community is in control of its own initiative impacts largely 

on the effectiveness of the mode1 in addressing the needs of the offender, the victim, and 

the community. The community must have the power to decide which offences it has the 

desire, and the capacity, with which to deal. Community threshholds are different. Some 

First Nations communities have proven that crimes such as sexual assault and incest can 

be dealt with in community justice processes15. Others would disagree, because of their 

professional training and western views of justice. As one federd government official 

explained in an interview, 

. . . Sexual assaults, sex offenders, you're dealing with much more deeply- 
rooted problems that need a clinical and trained psychological approach. 
These are not normally available or delivered by lay people in the 
community. So they would probably want to exclude programs which 
have a hi& treatment component to them. And I also think that there is 
some sort of sense of legal obligation that is associated with senous 
offences, that people believe you not only make arnends to the victirn 
through restitution, and you don 't just hy to heal the offender, you have an 
element ofpunishrnent there as well. Thot sense ofjusfice has to be dealt 
with through periods of incarceration for more serious offences ( 1  997). 

'' See Warhaft (1998) and Ross (1996) for descriptions of community-based justicehealing initiatives in British 
Columbia and Manitoba, respectively. 
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Assurning the need for punishmenf and imposing the govemment7s agenda on an 

otherwise comunity-based healing initiative is, arguably, in direct opposition to a 

restorative or transformative agenda. 

It follows fiom the values espoused in peacemaking theory, that the resolution of 

conflict between consenting parties is a paramount objective over whether a case is 

otherwise prosecutable in a court of law (Pepinsb 1991). Similarly, a Territorial Court 

Judge distinguishes between net widening as a negative result of "diversiony', and early 

intervention and restoration, which are positive outcomes of restorative justice processes: 

Net widening is another issue.. .if you're jiist talking about diversion, then 
clearly you don? want to process more kids.. . .where you c m  rightly Say 
that diversion is the objective, and you're processing more kids, then 
you're defeating the purpose. But when we're dealing with restorative 
justice, I'm not sure the sarne principle applies. Why shouldn't we process 
more kids in the restorative justice process, if the objective is not to divert, 
but to restore the harm that was done? Even if, in the forma1 justice 
system.. .a charge might not have been laid.. .because of a different focus, 
there's no reascjn why these can't be considered legitimate cases.. A ' s  a 
real opportunity to provide some earlier intervention and some earlier 
leaniing on the part of the young person. And that's a good thing. I f i r  's 
used thar wuy (Yukon Territorial Court Judge 1 998). 

If restorative justice is applied as "diversion", and it processes more offenders than the 

criminal justice system otherwise would have, it is not serving its original purpose. 

Some analysts recognize the threat of CO-optation of the restorative justice 

movement, and suggest three discouraging outcomes (Minor and Momson 1996). First, 

in striving to gradually substitute restorative justice initiatives for retributive correctional 

practices, progress may be hindered by resistance from the established political and 

correctional idkastiuctures. State control over deviance is ôn integral feature of modern 

capitalism and is not likely to be relinquished. Second, allowing restorative programs to 



be legislated by the state ïmplies that the state decides which cases are appropriate for 

restorative interventions. Undoubtedly, restorative j ustice is likely to be relegated to 

dealing with only less serious offences. Third, in attempting to incorporate restorative 

practices into the existing bureaucracy and state-sponsored correctional interventions, 

goal displacement is likely to occur. The compassion and understanding among victim, 

offender, and other concerned parties that is desirable in restorative justice models will 

likely not be given top priority in a setting that makes them subservient to bureaucratie 

priorities, such as cost reduction. 

Fiscal objectives are likely to override tme restorative justice goals, which may 

have devastating consequences when evaluations are constructed and imposed by the 

state (Minor and Morrison 1996). This is apparent in the words of a Yukon Department 

of Justice representative, who is in agreement with the importance of cornmunities 

developing projects according to their specific needs. However, in her view, conflict may 

present itself when territorial funders impose their interests on community project 

evaluations: 

You need checks and balances. If we just let people come in, and gave 
them whatever they wanted, and if a cornmunity said to the govement, 
"this is what we want" and if we just gave them the money for it, we 
couldn 't go back and check to make sure they 're running the program 
properly, like keeping files and statistics. r w e  ever wanted to go back 
and conducr an evaluation on how well a project is running, and ifwe 
don 't have those checks and balances in place, how c m  we say the 
program 's going to be effective? We need to put those into place. Every 
community that has submitted a proposal, we haven't re-written it or told 
them to change anything, unless there were really signijicant paris that we 
didn 't ugree with, or because we felt they couldn 't do il because it was in 
conflict with some of the government 's roles (Territorial government 
policy analyst 1998). 



In asking cornmunities to submit proposais in the first place, the govemment is 

exerting its control over community-based justice. The Territorial government policy 

analyst stated that the goveniment's agenda in supporthg community-based justice is 

rnainly monetary: in keeping people out of the system, the system saves money. "The 

reduction in numbers; the reduction in court time; the reduction in the amount of people 

who are going to jail; the reduction in the m ~ u n t  of people they have to provide legal aid 

for; and the reduction in the number of young offenders" (op cit 1998). While 

communities' interests in "re-establishing a structure" are recognized, it is potentially 

problematic if the "effectiveness" of a community's initiative is judged mainly on the 

government objective of fiscal restra.int . 

Some government oficials beIieve that "the philosophies of sentencing now are 

supportive of restorative justice 'notions"' (federal government official 1997)' and that 

the system need not alter its thinking, objectives, or practices in order to conform to a 

completely different restorative phiiosophy: 

1 think that restorative notions have been in incubation for almost 20 years. 
Why more prevalent now? If 1 were a bit cynical, I'd refer to the greater 
needs to fmd alternatives, simply because of the costs associated with 
incarcerating people and processing them through court systems. We went 
through sentencing reform initiatives, and we've introduced restorative 
justice concepts in the principles that are to govem sentencing, and may 
include community involvement, rehabilitation of the offender, or niaking 
restitution to victims. Those are al1 concepts that are associated with 
restorative justice, but because they are now in the Criminal Code, it 
seems to me that they are now objectives which ,the mainstream system 
now shares.. . It's a diversion initiative.. .and there are diversion programs 
going on ri& now under the Young Offinders Act.. .they probably never 
thought at the time that they were restorative justice; it wasn't a term that 
was factored in the design and development of the program (federal 
government officia1 1997). 



This implies that the govemment may not have the intention of revamping its retributive 

philosophy and adopt a more healing-oriented, restorative approach. A new label may 

simply be applied to old practice. Using the term "restorative justicey' synonymously with 

diversion is problematic. A whole new set of skills, rather than simply a new vocabulary, 

is required in order for restorative justice to work as it was originally intended (Yukon 

Territorial Court Judge 1997). 

Controltalk (Cohen 1985: 273), or political language, is used as a further function 

of social control. By masking existing justice practices under the new language of 

restorative justice, the system "allows indefensible forms of control to look more 

defensible" (op cit). The change that occurs becomes linguistic, and superficial. This 

facilitates greater control in that it obscures reality and power relations and how they are 

imposed (op cit). It can be argued that the cnminai justice system has very little capacity 

for, or interrst in, philosophicai change. Reorganization may only occur on a superficial 

level, so that the system is not working against its own interests. 

The Prospect Community Justice Committee holds equality as one of its main 

principles of practice, and asserts that state power over justice and other community 

social institutions is not an "ingredient for a saif?, hedthy communityyy (Prospect 

Community Justice Committee member 1998). Reasserting power and taking 

responsibility at the cornrnunity level, and sharing control over justice are. The Justice 

Cornmittee prides itself on offering people a choice and the responsibility to take control 

of their own issues, instead of relyhg on "the dominant society" (op cit). This evident 

difference in philosophy between the justice system's and the community's ideals of 



justice is problematic when the system attempts tc control community justice. "Oür way 

is giving. Our way is helping whenever we cm. Our way is forgiving" (op cit). The Fust 

Nation ethic of "waiting until you are asked" is also fundamental to the f ustice 

Committee's method of dealing with cucle participants, but is the opposite ethic practiced 

by the criminal justice system, in their dealings with communities and individual 

offenders. 

However, some words inherent in the restorative justice philosophy will never be 

used by most government officiais, because of the unmistakable spiritual connotation 

within which they are embedded. Arguably, healing, reconciliation, and forgiveness are 

words which have no place in a retributive system of justice. The re-education of system 

people on words and concepts such as c'justice", "equality", "fairness", 'cpartnerships" and 

the re-introduction of words such as ccforgiveness" and other values consistent with 

restorative justice are required, so that govemment involvement is not based on a 

rhetoncal attempt to share power with communities (Ross 1996). 

On the other hand, concepts such as "restoration" or cccornmunity" are suficiently 

ambiguous to disguise old practices within previously under-used terms. The 

destructuring ideology of "diversion", as  referred to by governments, "and their implied 

or actual preferences (i-e., comrnunity control). ..are sustained by, and owe their public 

appeal to, the rhetorical quest for community" (Cohen 1985: 1 16). The surface ideal is to 

replace the traditional mode of control (i.e., incarceration) with control in the community. 

The notion of "community" lacks any negative connotations, and its mythical qualities are 



profound. In govemment rhetoric, the iconography of the small rural village is idealized, 

and refers to 

A sense of belonging, shared values and d e s ,  cornmitment to the group, 
mutual aid, intirnacy and stability. In community lay al1 that was the 
opposite of dienation, estrangement, rootlessness, loss of attachment, 
disintegration of the social bond. These were the products of the city, of 
mass society, technology, industnalism, and the state itself (Cohen 1985: 
1 19). 

In reality, it is very unlikely that the same interests and forces which destroyed the 

traditional community - bureaucracy, professionalism, centralization of control - can now 

be used to reverse the process (op cit). The state capitalizes on and attempts to 

compensate for the weakened bonds and interna1 structures of First Nations communities 

today by imposing external controls. Thus, the government's illusory attempt to return 

power to the community (and relinquish some of its own power) is an obvious paradox. 

Ln reality, the "rhetoric of destructuring" (Cohen 1985: 124) is, in fact, used to justi@ the 

re-instatement of govemment control. 

The end result of the govemment controlling community initiatives is that 

communities will not have control; instead, the state will continue to have control of the 

communities (Cohen 1985). The original purpose of restorative justice (regaining power 

at the community level to address community-specific problems and social issues) may 

instead subject the community to increased amounts of state control. In invading 

comrnunity initiatives, the government "proletarianizes" First Nations communities, and 

"politicizes pnvate space" (Cohen 1 985 : 1 3 7). First Nations are continually taught that 

%ey cannot provide for their own or their children's needs without the advice and 

scrutiny of the trained expert" (op cit). The govemment's involvement in First Nations 



community justice initiatives will perpetuate the dependency of the latter on the former 

for funding, which further Increases state control (op cit). The state remains the only 

legitimate form of authonsr and grows, rather than contracts, by "delegation and 

devolution" (op cit: 139). These eventual realities are not at al1 corrsistent with the ideal 

of the state sharing power and exercising minimal intervention. The combination of the 

government's desire to control the agenda, and the system's desire to protect turf, 

marginalizes restorative and community-based justice to an attachment to the current 

system. 

Although the interest of the govenunent is fiscal responsibility and re-election 

based on that agenda promise, they must also respond to communities when they urge 

government to restore and respect their autonomy. As one Prospect Community Justice 

Cornmittee member put it, 

"Give us back our lives", "give us back aur power", "give us back 
responsibility". The communities seem naturally to be developing in that 
way. So [politicians] have to respond to it, or they don't get elected. 
That's probably the bottom line. But there's a movement going on right 
now; much bigger than any human being; and it says, "give the 
communities back its spirit of independence, of capabilities". ... They've 
put cerernonies into the jail. You know, my brother and I were going in 
doing the sweat lodge ceremony in the jail. Well, it wasn't that long ago 
that it kvas against the law. They put people in jail for doing that kind of 
SM. Now, they're putting the ceremonies in the jail to keep people out. 
So 1 Say that as an example to what's happening with the First Nations 
people, with communities. It's time to get rid of the dominant structure. 
Out with it. It's had its day. Its day is done (Prospect Community Justice 
Cornmittee member 1998). 

Communities have their own interests, which appear to offset the threat of 

governent CO-optation. Some believe that the "dominant structure" of government has 

"had its day", and anyone who continues to feed into its power is "feeding a dying beast" 



(Prospect Community Justice Conunittee member 1998). The First Nation is working on 

land claims and sees self-government as an eventual redity, which provides much needed 

incentive and hope for the future. The motivation behind this movement is dso  fûeled by 

comrnunities taking control of their own issues. The First Nation's leadership is tired of 

its people being treated as the federal government's "babies" (op cit), and beIieves îhat 

the community can do a much better job of governing itself (Prospect First Nation Chief 

1998). 

Comrnunity members who are accustomed to relying on the justice system and 

other social institutions to solve their problems also require re-education in common 

concepts. Equal partnerships between the community and the system must begin with 

partnerships among community members. Working toward self-government requires that 

community members re-learn how to live together, which yields self-determination as a 

people (Prospect Cornmunity Justice Cornmittee member 1998). The Justice Cornmittee 

recognizes that the comrnunity's rnembers must be willing and able to work together tu 

eventually achieve self-government; and cornmunity justice is one step in this direction. 

'Ws a holistic approach, not a bureaucratie one, not a govemment one, where we al1 start 

to live like a community again; we've been taught to be dependent, and now we have to 

become dependent on each other" (Prospect Community Justice Cornmittee member 

1998). 

The other thing, too, is that we're stuck on whether we have resources. 
[That is] another challenge that we need to break away fiom, so that we're 
not dependent on govemment hand outs for the future of our young people 
(Prospect Community Justice Cornmittee member 1998). 



A member of the Justice Committee often speaks of the chalIenges of fùnding for 

community justice. However, he recognizes that the h d i n g  is not going to come fiom 

the outside. He asserts that the wealth for the youth and the community to draw upon is 

out on the land, and within traditional culture, but the challenge is to recognize that it is 

not going to come fiom the outside, and it is not based in monetary value, but traditional 

values (1 998). 

While funding is an issue for Prospect, the Community Justice Committee is 

confident that the same motivation and cornmitment that fûeled its existence will ensure 

it continues. 

We initially set out because we started fust to help a few people who were 
in trouble, and realized that it's in the best interests of the community and 
the famiiy of the people who got in trouble get some help. As we pursued 
that, we realized the whole community, in the best interests of the future 
generations, need to get back on the right track, become healthier as a 
community. So that is our value, and that is why people are investing their 
time into it. So if the government should decide not to b d  any more of 
our efforts, that same group of people, which is growing, is still going to 
dedicate, in whatever way they cm, their time toward a healthier 
cornmunity for the best interests of our future generations. That's not 
going to stop, and that's not regulated by fhding. What funding can do is 
promote that, move it dong, it can help out; it c m  shorten the t h e  
between getting fiom where we're at to where we'd Iike to be. The people 
are moved by their hearts, and that dedication will not change, no matter 
what. Regardless of what resources are or are not available, 1 believe (op 
cit). 

The systemic challenges with which the Community Justice Committee is 

confionted are debilitating, but the larger community movement is empowering: 

So then you become a part of this wonderful change. And you have al1 the 
power behind you, of whatever it is that's motivating people to do that. 
You have that available to you. So that you don? have to worry about 
whether it's gonna work or not ... Because you know in this mornentum of 
change to equality that we're gonna get there ... [The other communities] 



have to gothrough their own stniggle. They have to go through their 
own Iessons if YTG, RCMP, federal government cornes in and says, 
"this is how we want you to do things. This is the best way to do it". 
They rnay try it. But it ain't gonna last Iong, because somebody there 
is gonna realize, "hey, we're back to the same to the same old thing 
again. We're feeding the dying beast again". And so you can take 
some strength and encouragement from that. So we shoaild be 
encoriraged by ozir dificrilties, tue sltould be encoctraged by oair 
challenges, we shozild be errcoztraged by Our rnistakes. Becartse ïfwe 
know that rhere is sornerhing tvonderjkl happening aro ~ m d  the ivorld, 
across the nation, th-octghozit the north, then we sliotild rake some 
sense of security that we're a part of that foo (Prospect Community 
Justice Cornmittee member 19%). 

The Prospect Community Justice Committee appears to understand the many 

systemic challenges confronting its developrnent and continued existence. However, 

securing funding from the Temtonal and Federal governments, and obtaining 

legitimacy and support, while resisting paternalism and CO-optation, and developing 

equal partnerships with the crirninal justice system, appear to be contradictory 

endeavours for the Prospect Comrnunity Justice Committee. 

While the Prospect Community Justice Comrnittee appears to be firmly 

grounded in transfomative principles and does not appear to be at risk of being co- 

opted by the crirninal justice systern, its energy and efforts spent on developing 

balanced pxtnerships rnay corne at the expense of cornmunity developrnent efforts. 

Efforts to engender the support and widespread involvement of the community, and 

buiid community capacity to address crime and conflict may reduce the need for, and 

dependency on, the criminal justice system. System involvement and challenges may 

threaten the very existence of cornrnunity-based justice, and while both the criminal 



justice system and the community have a stake in the success of community justice 

for different reasons, it is uncIear how both may CO-exist in an equal partnership. 



CHAPTER SEWN: 
CONCLUSION: FUTURE DIRECTIONS FOR THE COMMUNITY, RESEARCH, 

AND POLICY 

Communities interested in developing and implementing cornmunity court 

peacemaking circles as responses to crime are presented with many individual, 

community, and system level challenges. This thesis research adds to the lirnited 

Canadian iiterature examining such challenges that c m  impede the development, and 

inhibit the success, of cornmunity-based justice. The thesis also categorizes the 

challenges of implementation and practice into multi-levelled manifestations and 

responsibilities, as they appeared in the cornrnunity of Prospect. As a broad case study, it 

has explored these intercomected issues, and recognized that they have the potential to 

threaten the credibility and sustainability of the peacemaking circle initiative. If left 

unaddressed, these issues would likely render a program evaiuation invalid, and on the 

surface, paint a less than positive picture of success. 

This thesis is the only study to date that has documented the dynamics of a 

specific community's peacemaking circle initiative, in the Yukon Tenitory. The bulk of 

the materiai on Yukon sentencing and peacemaking circles has been written fiom the 

perspectives of criminal justice system reformers or Department of Justice personnel. 

Previous literanire bas identified some of the elements presented in this thesis, such as the 

necessity of community consultation, balanced partnerships with the criminal justice 

system, participation and involvement of cornmunity members, financial and personnel 

resources, pre-circIe preparation and post-circle follow-up, and the problem of power 



imbalances. However, the interconnectivity of these elements, and other challenges, have 

rarely been discussed, particularly in a cornrnunity context. 

Although some analysts have claimed that sentencing circles in the Yukon were 

used largely to deal with young offenders (LaPrairie 1999, it became obvious through the 

experiences in Prospect that the opposite is tme. The voices of young people and the 

experiences of young offenders in peacemaking circles have been missing fiom previous 

literature; this thesis shares some of the views and challenges fiom a young person's 

perspective. Contrary to the impressions given in other literature, and ciespite their high 

profile on the national and international scenes, peacemaking and sentencing circles in the 

Yukon are not ofien used to sentence offenders. 

The following three sections summarize the issues discussed in the research. In 

essence, each level chailenges the potential success or sustainability of peacemaking 

circles, due to perceptions, readiness, power, and involvement. Several options have 

presented themselves as extensions of the voices of community members. These warrant 

attention by and discussion among the First Nation, the Prospect Community Justice 

Cornmittee, and community rnembers. 

Young People as Leaders of the Future: The Necessity of their Involvement in 
Community Development and the Desire to Change Themselves 

The practice of and philosophy underlying community court peacemaking circles 

have immense potential to address youth crime through commurrity building, but it would 

be usefùl if the cornrnunity's youth were involved in this quest. Young people expressed 

feelings of marginalization, a lack of community connection, a desire to escape fiom the 

community, fnistration with the social, educational, recreational, and employment 



problems facing their community, mixed opinions regarding the potential of community 

court peacemaking circles, and varying levels of understanding of and support for the 

objectives of cornmunity-based justice. Despite their criticisms, their energy is not yet 

destroyed by apathy, and they are thus not yet a lost resource. 

Instead of rnarginalizing or blaming young people for the symptoms of 

comrnunity problems, an alternative course of action could be to involve youth in 

community youth development. This may M e r  their active participation in addressing 

the issues that contribute to offending behaviour. Partnering with adults who support and 

care about youth and their future fosters positive connections, and provides role 

modelling to growing youth. This approach enables young people to develop a greater 

sense of confidence, self-worth, usehlness, belonging, connectedness, empowerment, 

and hope for the future. Tt aiso renders them more likely to M e r  the health and 

functionality of their community and f h r e  generations, and less apt to engage in 

behaviours that threaten their cornmunity's well being. 

A young person's degree of connectedness to their community affècts crime and 

peacemaking circles in various ways. The degree of connectedness felt by youth affects 

their perceptions of the ease of participating in circles, which impacts circle processes and 

outcornes. Peacemaking circles can also contribute to the comectedness of young people 

to their communities, through social support networks. 

Young offenders who had experienced peacemaking circles demonstrated a 

misunderstanding of the objectives of peacemaking circles, and although they learned of 

the benefits of circles through experience, initially participateci to avoid incarceration. 

Specific challenges to the success of peacemaking circles on the individual level included 



the possibility that young offenders may not be ready to make positive changes in their 

lives, the fact that many perceived community-based justice processes and outcornes to be 

easier than they were, aod the inconsistency between their reasons for participating and 

peacemaking circle objectives. 

However, the fact that al1 youth took full responsibility for their perceived success 

(or failue) of the circle suggests that an individual's desire or readiness to change is a 

necessary precondition to participation that cannot be altered by eveii the most deveioped 

community-based justice process. These findïngs suggest that while greater knowtedge 

of the objectives and increased preparation of circles may be helpful, individuai desire to 

succeed may be one of the largest determinants of the success of a circle. If offenders are 

not ready to change, or not cognizant of the fact that circles are not primarily designed to 

keep them out of jail, the reality or perceptions of failure rnay not encourage them or 

other community members to participate in the process in the future. 

Community Support, Widespread Involvement, Community Capacity and Healing 

Ironically, the Prospect Community Justice Committee rnay be conlÎonted with 

what appears to be a circular problem regarding cornmunity support of peacemaking 

circles. Many of Prospect's community rnembers do not participate in community 

peacemaking circles, do not have a full understanding of their objectives, and hence, do 

not support community-based justice. Community Justice Committee members and 

peacemaking circle proponents believe that skepticism arises fiom not having participated 

in a peacemaking circle; hûwever, a lack of participation is o d y  a symptom of the larger 

underlying problem of a lack of support and desire for involvement. 



While the Prospect Community Justice Cornmittee may be a cornmitted and 

representative group of community leaders, the success of community justice is 

dependent on widespread community involvement in implementation and developrnent. 

Many factors affect initiai conununity support for peacemakùig circles, such as 

community consultation, education, understanding, feelings of inclusion, values, apathy, 

community health and functionality, and fears of change. These elements affect how 

much support community members have for, or how much resistance they exert against, 

an initiative, and thus, the extent of their involvement. 

While some community members may be initialiy supportive of the concept of 

community-based justice, encouraging and sustainhg a broad base of community 

involvement is an even greater challenge. Individual choice, responsibilities, definitions 

of "comrnunity", feelings of connectedness, and interests in justice or having a "voice" 

also affect community members' desires to be involved in community-based justice. 

Some causes of disunity in comrnunities, although cornmon to many srnall communities 

in general, may be detrimental to concerted efforts at community justice. It appears as 

though the perceived legitimacy of the Cornmunity Justice Cornmittee, perceptions of the 

potentid or effectiveness of community peacemaking circles, and community readiness 

and capacity to address social issues and resolve conflicts are important factors afEecting 

widespread community involvement. 

The perceptions of community members are integral to the success of a 

peacemaking circle initiative. If community members perceive peacemaking circles to be 

an easy option for offenders, and a lenient alternative to the criminal justice system, they 

may not perceive them to be in the best interests of the community, and may thus not 
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have the desire to participate and contribute. The result is a cornmunity-based initiative 

that does not have widespread community support and cannot, therefore, fulfill some of 

its most important objectives. Perceptions of leniency of community-based justice may 

be perpetuated if community capacity is not developed, or if an initiative does not have 

widespread support and involvement. A lack of support can perpetuate misinformation 

and the lack of involvement. 

Victims who had participated in circles as suMvors of domestic abuse voiced 

general dissatisfaction with the process and the outcornes of their expenence, because 

they felt unprepared, power imbalances in the circle were unaddressed, they perceived 

that their voices were not heard, and the offender's and their own healing needs were not 

perceived to be fùlfilled. These issues are aiso related to community capacity. 

The extent to which the community has the capacity to take responsibility for 

justice issues needs m e r  exploration. Power imbalances, the availability of personnel 

and community-based resources, community readiness, and the presence of healthy 

leaders are important indicators of capacity. Communities with unhealthy power 

imbalances and hidden issues might begin to address these issues if they are to control 

comrnunity justice. Healthy leaders and key individuals are necessary to serve the vital 

function of providing positive examples and applying legitimate social controls in the 

community. Healthy community members may also foster health among other members, 

and encourage them to be active in community justice. According to some respondents, 

the "silent majority" will soon begin to end the denial over abuse and other ills and begin 

to heal themselves. 



There is a need to understand the factors that build community capacity, so that 

the causes of a lack of community involvement can be addressed. Other dilemmas lie in 

how to translate conceptual support for an initiative to widzspread cornmunity 

involvement, and how to address issues of community health without hindering the 

development or operations of cornmunity-based justice. Community capacity is both 

reliant upon, and affects, widespread involvement. 

Cornmunity healing enables the beginning of capacity building. The success of 

community justice is reliant on the presence of a strong cornmunity, which includes the 

involvement of community rnembers, community willingness to take responsibility for 

community problems, support for victims and offenders by community members, and a 

community-wide effort to heai. As LaPrairie puts it, 

Substantive community problems.. .must be overcome before real progress 
is made in reducing the numbers of Aboriginal people involved in the 
criminal justice and youth justice systems (1 992: 56). 

As this thesis demonstrates, the First Nation appears to recognize the necessity of 

increasing community health and self-sufficiency and that the objective of peacemaking 

circles is to build healthier communities. But how can a community seeking health 

engage in healthy, balanced practices? Which must corne first? One of the Prospect 

Community Justice Cornmittee members argues that the desire for health provides the 

necessary fuel behind the quest for co~muni ty  control over social justice; however, the 

lack of desire for health amongst some community members may also fuel the resistance 

to cornmunity-based justice. 

It is paradoxical that those communities which are most in need of community- 

based initiatives such as peacemaking circles are the least capable of developing and 



sustaining them (LaPrairie 1992). However, ". . . [llike a child leaniing to walk - when 

they fdl, we do not Say to the child, 'you'll never be able to walk"' (Wedge 1994, cited in 

Stuart 1997). 

Cultural teachings may begin to heal commiunity members, and re-instill the 

traditional values that guide methods of addressing social conflicts. Increased efforts to 

encourage inclusivity and equal involvement, to demonstrate through community 

consultations that the opinions of community members are valued, to attempt to allay 

fears of change by including women, youth, and Elders in the process, and to help to 

address the issues that are hidden by denial are important tools in increasing the success 

of comrnunity-based justice. Professionai training and the development of a larger group 

and wider range of healed individuals is one method of increasing community capacity. 

Community healing involves the concerted efforts of cornrnunity agencies, 

community members, and leadership. As Warry (1 998) argues, due to the destructive 

aftermath of colonialism, the government has an undeniable responsibility to allocate 

financial resources to help fûnd healing initiatives in First Nations communities, and 

"vacate the field" (62) so comrnunities may autonomously develop their own solutions. 

An unhealthy community undoubtedly affects the success of a community- based 

justice initiative; and comrnunity healing and devel.opment are part of a larger strategy 

toward self-government (op cit). A lack of support for community justice may give the 

impression to outsiders that First Nations peoples are not prepared to invest in their 

communities and control their own destinies. Ultimately, state intervention in the lives of 

First Nations peoples will continue, and M e r  destroy their autonomy, and any 

opportunity to self-govem. 



The Criminal Justice System: Relinquishing Bower and Reallocating Resources 

The degree of cornmitment and support of the governent and justice system will 

determine whether peacemaking circles actually happen and, to a large extent, how 

effective they are. Despite political interest in restorative justice, governments are not 

willing to "invest adequate resources in designing and developing the infrastructure and 

training necessary to reap the full potential of comrnunity justice" (Stuart in Cayley 1998: 

191). Nor are they willing to reallocate the financial resources saved fiom finding 

alternatives to sending offenders to prison in the no&, to community resources. These 

resources are required for follow-up through community services programming, which 

would enable victims and offenders to address issues associated with crime and 

victimization, and build stronger communities in the process. The unfortunate outcome is 

that restorative options may not be given the chance they need to prove themselves 

successfiil (especially with efforts to obtain funding), if proper and necessary resources do 

not exist to facilitate their practice. 

With no additional funds in the cornmunity to make healing resources available, 

offenders may be seen to be given lenient sentences and provided with very little help for 

their problems. If an offender re-offends because limited community healing resources 

exist, self-government is that much further behind. Peacemaking circles provide a testing 

ground for self-govzrnment; thus, perceptions of failure could cost communities much 

more than their initial efforts at community justice. 

However, relying on the federal government for fimding affects a community's 

autonomy, and perpetuates the unwanted dependency and patemdism that partially fixeled 

the deveIoprnent of community-based justice initiatives. Yet, the result of governments 



"vacating the field" may be more detrimental to vulnerable community members and 

victims if power imbalances in communities exist and community capacity to address 

crime and conflict is low. The types of cases dealt with in community peacemaking 

circles, and the variation in responses, may not accomplish L'justice" if communities are 

not healed. The assumption that money will solve community problems is simplistic; 

clearly, cornmunities also have to be interested in healing or building the capacity to be 

self-sufficient. 

The criminal justice system's own agendas of maintainhg power and control, 

saving money, protecting retributive vaiues and principles, and paternalistic attitudes also 

work against the efforts of community-based justice. The Prospect Community Justice 

Cornmittee's efforts to resist patemalism and CO-optation from the government, and forge 

equal partnerships, appear to monopolize much of its focus and energies. 

Cayley (1 998) has questioned the extent to which peacemaking circles constitute 

an alternative to the system when community powers do not extend beyond the courtroom 

and community resources are not increased to accornmodate offender and victim healing 

needs. While system involvement at the early stages of development of peacemaking 

circles and other community-based justice initiatives ensure that the rights of vulnerable 

groups are protected, and less than healthy communities are not abusing power over 

justice matters, the criminal justice system should relinquish control over justice in 

communities that have proven themselves capable of controlling their own affairs. This 

capability is reliant on successfÙl efforts at capacity building, human resource 

invesûnents, and healing, which are al1 currently dependent on government funduig. 



The need to relinquish control is also based on the reality that concepts ofjustice 

and the values that guide the western justice system are inconsistent with many First 

Nations values, including those that underpin peacemaking circle processes. It is fairly 

obvious that western justice values will not change in the near future, and if control is not 

relinquished, CO-optation will result. 

Government interest in maintaining power and saving money will also bnng about 

the dernise of community-based justice when cornmunity justice practitioners do not 

share the objectives of the former, and their accomplishment is not reflected in 

evaluations. However, although the values and processes rnay be differenf community- 

based justice initiatives are working toward the sarne goals of reducing crime and conflict 

in communities and increasing public safety. Since the criminal justice system has 

largely failed to effectively accomplish these goals, community-specific approaches 

which are consistent with the needs and cultures of communities are necessary and 

j ustified. 

If certain challenges at the system level are not addressed, there are three ways in 

which the system may justi@ continued and even increased intervention in First Nations 

communities. Firstly, if the lack of government fûnding continues for comrnunity-based 

justice, and this a e c t s  the ability of projects to realize their potential, govenunents will 

assume that communities are not ready or capable of resuming control over justice. 

Secondly, it c m  be argued that peacemaking circles are an initiative indicative of 

the federal government's attempt to make amends to Fust Nations peoples by modifying 

the court structure and incorporating traditional First Nations values into the sentencing 

process. The problem with this effort is that, despite the unbalanced partnership, 



govemments believe they are making the criminal justice system more responsive to 

Aboriginal needs, wher. really nothing new may be occurring. The danger is that the 

government manages to convince itself that it has resolved the problem, and need not 

relinquish control and fund community efforts to pursue other more culturally-appropriate 

methods of healing and addressing crime and conflict. Based on the belief that 

peacemaking or sentencing circles do not represent radical changes to the current system, 

There is a danger that the attention and acclairn accorded to circ1e courts, 
however warranted, -il1 undermine more broadly based and holistic 
justice initiatives. Indeed, by suggesting "flexibility" on the part of the 
existing system and by catering to the ideal of community inclusion in the 
justice systern, circle courts serve to sustain the institutional bases of 
western law, and continue to entrench the criminal justice system in 
Aborigind commuaities (Warry 1998: 187). 

Further, the Canadian government rnay convince itself that social problems in 

First Nations communities are not totally out of control, and that the socio-economic 

marginalization of First Nations peoples is not really a problem, and is thus, undeserving 

of attention. 

Thirdly, the federal government can also convince itself that First Nations 

communities are plagued with dysfunction and intemal conflict, to justi@ and rationalize 

government intervention and M e r  their control over community justice initiatives. 

AAer not having had the practice, or lwury, of controlling their own &airs since 

colonization, many First Nations communities are inevitably and unfomuiately not 

functional or financially secure enough, at this point, to single-handedly control their own 

agendas. It is a rare community that has the personnel and monetary resources to pursue 

effective community justice initiatives without the "guiding hand" of the state. It may be 

useful for govemments to provide an open environment where interested communities 



can corne forward and reassert their power to design and develop their own program to 

meet their specific community needs and threshholds. Control irnposed by the 

government will only perpetuate dependency on the criminal justice system, and prevent 

First Nations cornmunities and their justice initiatives fiom achieving self-sufficiency. 

Power is integrai to not only the destruction of restorative justice, but also its 

revival. If the govement  decides it is willing to share sorne of its power, community 

justice initiatives mày have a chance of being developed and operated successfully. The 

inherent rights of First Nations, which underpins the unique status of Aboriginal cultures 

within Canada, "require the Canadian state to begin to treat, in politics and Law, 

Abonginal communities as equal partners" (Warry 1998: 62). 

These challenges at the individual, community, and system levels affect 

perceptions that peacemaking circles are an "easy way out", which presents one of the 

most destructive and consistent problems of community-based justice. It appears fiom 

the research that some of those exerting the most resistance to community-based justice 

are those who may either feel excluded £iom its development and practice, perceive 

themselves to be powerless, or fear a potential loss of power. Victims, victim services 

workers, young people, community mernbers who are not ready to heal, some non-First 

Nations cornrnunity members, the RCMP, some criminal justice system and Department 

of Justice personnel are among the non-supportive stakeholders. Power imbalances are 

felt by victims and youth, within circles, within the cornmunity, and between the 

community and territorial and federal governments. 

Peacemaking circles s a e r  from a perceived lack of support and legitimacy fiom 

both the community and the criminal justice system, which perpetuates community and 



system resistance to community-based justice. Arguably, the former must be addressed 

before the latter can observe the benefits of community court peacemaking circles. 

If peacemaking circles are extinguised because of a lack of recognition fiom the 

system, or perceived illegitimacy or ineffectiveness in the eyes of the system, and a lack 

of support (or outright rejection) fiom commURity members, other alternatives in 

community justice will s a e r  fiom skepticism and non-acceptance in the future. This 

may make the loss not peacemaking circles per se, but continued concerteci effort toward 

progress, and self-government. 

At least individually, Prospect's cornmunit). members recognize these challenges; 

collectively, they c m  address them. If the challenges are ignored, inaccurate perceptions 

will continue, and peacemaking cirçles will suffer; conversely, if the community has the 

desire to address these challenges, the perceptions will perish, and peacemaking circles 

will have a ver -  good chance at survival. On a very fundamental level, the thesis implies 

that these challenges must be addressed for community court peacemaking circles to 

accomplish their community building objectives. For the First Nation to control local 

justice, and eventüally obtain self-government over health, education, employment, 

economics, and other related areas, it müst engage in community healing and 

development, and engender widespread support and participation fiom community 

members. "In light of the social disorder circumstances.. .justice initiatives are seen as 

both requiring, and impacting upon, community development" (Linden and Clairn~ont 

1998). In other words, the very objectives of community justice are, in their absence, 

often its greatest challenges. 



Future Research: Promoting the Sustainability of Community-based Justice in First 
Nations Communities or Dooming it to Extinction? 

Arguably, current pressures to conduct evduations of peacernaking circle projects 

(or other healing justice projects) in First Nations communities are premature and to some 

extent, unreasonable. Because of the First Nation belief that one must look seven 

generations into the future whenever change is being contemplated, changes are not made 

unless their objectives are visionary (Royal Commission on Aboriginal Peoples 1993). 

The comrnunity-based initiative in Prospect is still in its infancy, and the accompiishment 

of its objectives can only be measured in the long-term. Instead of viewing the challenges 

outlined in this thesis to be fatal problems, it is more accurate to consider them the 

growing pains of a particular initiative. 

If individual healing takes a lifetirne, community healing takes generations (Warry 

1998). Once impediments to success have been addressed, and a program's lack of 

success cannot be attributable to technical difficdties, evaluations can be conducted to 

measure whether an initiative is meeting its objectives. The issues confionting initiatives 

can be considered independent variables that may affect the success of initiatives. The 

effect of restorative justice, or the dependent variables (e.g., the changes in victims, 

offenders, and communities), should reflect the impact of the independent variables. 

Premature evaluations (Le., evaluations conducted before objectives have an opportunity 

to materialize) may lead a less-infonned reader or observer to conclude that the initiative 

is not meeting its objectives, and is not worthy of continued furiding or operational 

attention. 



It may be useful for communities developing and operating community justice to 

recognfze some of the common pitfaJls, and undertake community-based research to 

identiQ t heir O wn challenges. Unearthing the challenges of restorative initiatives enables 

communities to engage in self-improvement and modification, which increases the 

potential to meet community heding and other objectives. 

Evaluations must occur in comrnunities, but only when the objectives have 

sufficient time to be accomplished, and community capacity ailows. Longitudinal, 

qualitative (based on interviews and observations) and quantitative research (based on 

operationalizing objectives into measurable indicators) would help to measure objectives 

and long-term changes in community members' perceptions of circles and Ievels of 

participation, as well as community empowerment, connections, capacity, revitalization, 

and deveiopment. Each cornmunity has the responsibility to conduct its own evduation 

(so the cornmunity can accurately measure more subde changes), based upon a valid 

evaluative fiamework. 

If restorative justice is to be considered more than an alternative for first tirne or 

petty offenders, it needs to be proven successful with more serious youth offenders (e.g., 

youth who were destined to custody), as well as less serious youth offenders. If 

restorative justice is reserved only for those youth who never would have othenvise re- 

offended (70-85 percent), recidivism rates cannot be used as an accurate measure of the 

effectiveness of restorative justice1. Real reductions in recidivism can only be measured 

with a population that would have otherwise been assumed to re-offend (i.e., those with 

' It has been proven that treatrnent is more effective in the cornmunity, that jail sentences have a tendency to increase 
recidivism rates, and that any kind of intervention in the lives o f  youth who should not be receiving any (e.g., 
sending a petty. first tirne young offender to a restorative justice program) is detrimental (LilIes 2000). 



prior records). Evaluations are important in moving a community-based initiative beyond 

the status of a cLpilot" project to a more permanent status. 

Research that compares how well restorative justice and the retributive criminal 

justice system meet common objectives, such as denunciation, community safety, 

deterrence (which includes a reduction in recidivism rates), and crime prevention, as well 

as their separate objectives, is also required. While perfectly similar and constant control 

groups and variables are impossible with human participants, controlling for factors such 

as background, degrees of connectedness with family, school, work, p ior  offence history, 

and the seriousness of the current offence may be possible. The results will demonstrate 

which type of intervention is more effective, at achieving cornmon objectives, and at 

accomplishing additional objectives. These studies are obviousiy required to demonstrate 

that alternatives are not only necessary because of the failures of the current system, but 

because alternatives have been proven effective. To prevent Farther marginalization of 

restorative justice, the costs and benefits of both systems must be demonstrated. As 

Cayley puts it, 

This requires relevant cornparisons that factor in both the full benefit of 
community justice in preventing crime and building social morale and the 
full cost that the formal crime control industry imposes through lengthy 
incarcerations, broken families, and the cycle of violence that prison 
perpetuates (1998: 191). 

Once evaluations are completed, successes must be shared; otherwise, the 

potential (or reaiized successes) of restorative community justice to address crime and 

victimization will be underestimated, and initiatives will continue to be marginalized. 

More resemch on community justice in First Nations communities is required to inform 

academics, policy-makers, the media, and the public, of progress made in communities. 



Canadians must be apprised of First Nations community capacities to control issues and 

agendas so that self-government can become an accepted reality. 

Additional Questions 

LaPrairie (1 994) recognizes that certain assumptions underpin the practice of and 

research on community peacemaking circles. These include assumptions about the causes 

of crime and utility of restorative or healing responses, a sense of collective 

responsibility, and the need for c~mmunity harmony and empowement. Based on some 

assumptions made in this research and lessons learned fiom the cornrnunity of Prospect, 

this thesis has provoked many questions (practical and otherwise), which should be 

explored with M e r  research. 

Additional research on cornmunity-based justice should be conducted in specific 

cornmunities, to discover attributes of capable communities, and the methods taken to 

build community capacity and sustain widespread cornmunity participation. 

New research should examine the individual factors that may affect a young 

offender's potential to successfully participate in restorative or transfomative justice 

processes, regardless of their cultural background, historical context, or community. 

Of particular interest is the question of whether youth participate in peacemaking 

circles solely to avoid incarceration, whether they see value in the objectives of 

restorative processes, and whether their desire (or lack thereof) to change is simply a 

function of their youth, or individuality. 



International case studies should be conducted of communities or countries that have 

successfully partnered with the existing criminal justice system, or incorporated 

restorative justice principles into legislation without CO-optation by the state. 

Policy and Legislation: Expandiag Provisions to Accommodate Restorative Justice 

I f  the criminal justice system is going to make an effort to incorporate restorative 

justice practice, legislation must be philosophically consistent with the values and 

theories underlying restorative justice and the direction which community justice is 

taking. Incorporating consistent legislation will enable restorative processes to be 

implemented effectively across al1 jurisdictions. The increased amounts of discretion and 

community control enabled in community-based justice are highly problematic if punitive 

sanctions are imposed without the legai safeguards inherent in the currently operating 

retributive system. 

LegisIating restorative justice may be one course of action. The current problem 

with the absence of legislation is that Crown appeals have undermined peacemaking 

circle efforts (Henderson in Cayley 2000). Legislation would likely guarantee a 

program's respect and legitimacy, and government funds would presumably be allocated 

to restorative justice and comrnunity efforts. 

However, there are concerns with legislating restorative justice. Presurnably, 

legislation would not engineer a shift away fiorn retributive justice, and tinkering would 

not produce promising results for restorative justice. Unless philosophical change 

accompanies legislation, it is likely that CO-optation would destroy the true meaning of 

restorative justice, and relegate it to an add-on to the retributive criminal justice system. 



While sentencing guidelines would ensure proportionality and parity, the input of 

cornmunity members, victims, and offenders in a circle process would be rendered 

meaningless. Cornmunities would again be accountabIe to the objectives and standards 

of the criminal justice system. For example, guidelines for alternative measures programs 

under the Young Offenders Act k t  the nurnber and type of offenders eligible for 

inclusion (Linden and Clairmont 1998). "Because restorative justice programs must be 

tailored specifically to each corumunity's needs and resources, regulations and guidelines 

may impose a degree of standardisation that will reduce the effectiveness and legitiinacy 

of these programs" (Linden and Claimont 1998: 8). 

Legislating restorative justice may also discourage communities fiom considenng 

whether they are ready, interested, or have the capacity to develop community-based 

restorative processes. Conversely, offenders and victims residing in an area with no 

restorative or community-based initiative would be precluded fiom having the option. 

The theoretical and policy bifurcation inherent in the proposed Youth Criminal 

Justice Act may lead to divided populations: the youth who need restorative processes the 

most will not benefit fiom their application. Theoretically, restorative justice is an 

approach that should be used especially with violent, serious youth offenders, to 

reconnect youth to their communities, address underiying issues that are associated with 

criminal behaviour, and help erode the stigma and criminal identity that results fiom 

criminal justice system involvement. Severe dysfùnctions at both the individual and 

community levels signal an even greater need for care. If restorative justice is never used 

with more serious offending youth, it will never be proven effective with that population. 

Until restorative justice is proven to be as ineffective as the current system in reducing 
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crime among chronic youth offenders, it should be attempted. For this reason, and in 

Iight of the more serious types of cases dealt with in First Nations communities, it is 

essential that expenences and results be shared, and successes be recognized by 

legislators. 

Realistically, restorative justice cannot be attempted at the risk of public safety. 

This would serve neither communities, nor the restorative justice movement, well. 

Provisions for conditional sentencing for young offenders may provide a method whereby 

restorative justice can move beyond currently imposed and ungrounded limitations. 

Provided that community support is available, serving community-based sentences with 

the loomîng threat of jail for non-cornpliance would provide youth with what punitive 

sanctions have failed to accomplish: an increase in the swiftness and sureness of 

responses to offending behaviour. 

Community-based sentences may meet the objectives of youth, victims, 

communities, and governrnents alike; spend tax dollars more productively; increase 

accountabiiity among young offenders; address victirn healing needs; foster an 

environment where comrnunities are responsible for teaching young people law abiding 

behaviour; re-connect youth to their comrnunities; encourage family and community- 

based social control; reduce the reliance on incarceration; prevent the negative 

repercussions of custodial experiences on youth and communities; and provide youth with 

a final opportunity to demonstrate responsibIe use of their fkeedom. 

The community development objectives of restorative social justice cal1 for 

improvements in social living conditions, and changes in the underlying assumptions that 

guide legislation. Implementing community youth development initiatives with a 

26 1 



preventative agenda has potentiai for al1 youth - fiom those who do not offend at al1 to 

the most serious offenders. Harsher penalties for young offenders are neither productive 

responses, nor a deterrent to youth crime, and only serve to worsen conditions, 

considering the fact that many (especidly serious) young offenders are accustomed to 

living harsh lives (which also serves to partially explain their conflict) (see Schissel 

1997). 

Exposing youth to fùrther, and increased levels of harsh treatment only increases 

their margindization, which causes youth to seek out other cnrninal and marginalized 

populations, and perpetuates their distrust, hatred, and bittemess for the criminal justice 

system, for authority, and for society. Improving living conditions on the outside (rather 

than making sentences harsher on the inside) provides connections that prevent crime, 

and advantages that increase the unattractiveness of incarceration. Declaring war on 

youth only encourages young people to retaliate. 

We wil1 win the war on crime when we are ready to invest our time, 
energy and tax dollars in Arnerica's most wlnerable children, so that they 
never become America's most wanted adults. Suggesting that we can win 
the war against violent crime solely by building more prisons is like saying 
that we can win the war against cancer by building more cemeteries (Klass 
in Elikann 1999: x). 

Comrnunity court peacemabg circles are not a panacea, and are only one 

approach to addressing youth crime and victimization. They are a process based on a 

philosophy that involves addressing issues of the p s t ,  and building healthy cornmunities 

for the future, through community development. In essence, they represent a bridge to 

another destination. By addressing the underlying issues of offenders and victims, 

improving social conditions confionthg the community, strengthening bonds within and 



between families and cornrnunity members, and building increased community capacity 

to collectively resolve conflict, the community of Prospect will be equipped to take 

responsibitity for its own issues and determine its own destiny. The joumey will be 

neither painless, nor easy; but comrnunity court peacemaking circles are a step in the right 

direction. However, these initiatives cannot be realized under a system of govemance 

that denies First Nations peoples the inherent right to hedth and self-govenunent, and is 

intent on fùrthering their dysfunctionality and powerlessness. 

The western world has much to leam fiom the developments currentiy occurring 

in Prospect and other First Nations communities in Canada. Rather than appiying band- 

aid solutions to deeply-embedded and persistent social ills and inequalities, the federal 

and provincial/temtorial govemments and the public need to invest in a visionary, füture- 

oriented strategy and approach to justice and community health, for the benefit of our 

young people and future generations. 





The following questions are on& some of the questions asked of a speci/c group of 
respondents (e.g., youth). Many otlrer people were interviewed, w h s e  questions were 
specifc to their work or erperiences. 

Piease tell me a bit about yourself (background, childhood, etc.). 
What is it like for you, living in xxx? What are some of the things you like about 
xxx? What would you change about xxx? (what would keep you out of trouble?) 
What do you do for fun? What do you consider important? Have you always felt this 
way? 
What does the word, "community" mean to you? What do you think your role is in 
your "community"? (Do you tfiink that your behaviour impacts your "community" at 
dl?) 
Where do you see yourself next year? in 5 years? 10 years? 
Do you feel connected to your culture? If so, how does it impact your life? If not, 
whatlwho do you feel most connected to, if anything? Who is the most important 
person in your life? 
Have you sewed time in custody before? What did you think about it? 
Have you participated in sentencing circles as an offender? When was this (and how 
many times)? Why did you choose to take part in the circle process? Codd you 
describe it to me? 
What did you think about the circle sentence? Could you compare it with going 
through the regular court system? (eg. compare your disposition). Say a condition of 
your probation through the courts was to attend a counselling program (eg. D&A). 
Or, Say you went through the circle and the same recomrnendation carne out in your 
agreement. Do you think there would be a difference in how seriously you would take 
the condition or recommendation? how? 
Can you see any benefits of having gone through the circle? Drawbacks? Do you 
have any criticisms, or suggestions, as to how it could be done better? 
Did you feeI that your needs, rights, and interests were respected in the circle? 
Was the victim of your offence present in the circle? Was it easy for you to confront 
your victim? Could you give a genuine apology to your victim and mean it? 
Describe how you feIt about your victim, before and after the circle experience (ie. 
did the circle help you to understand how your victim feels?) 
What was the agreement made to repair harm to the victim? Did you follow through 
with this agreement? 
How did you feel about speaking on your own behalf? 
Did it make you feel responsible for what you did? Did it change your 
thoughts/feeling s about your offence? 
How did the circle make you feel about yourself! Did this change fiom the beginning 
to the end of the circle sentence? 
Do you tkink undergoing the circle process and following through with the 
recommendations is easier than serving tirne in custody? 



How has the circle changed you (if at dl)? How has it impacted your offenduig 
behaviour? Are you still involved in the system? Why do you thuik that is (what 
would you Say is the cause or was a motivation for that)? 
Why do you thüik you've corne into conflict with the law? (example?) In your 
opinion, have you ever considered yourself to be a victim? Would you like to share 
how? 
What was identified in the circIe in terrns of your heding needs? Have you 
adciressedhegun to address these elements in your life? How? In xxx? Has anyone 
helped you in addressing these needs? Who, and in what way? What were some of 
the biggest chdlenges for you to begin your healing path? 
What do you think of the justice committee? Have they heIped you in any way? Do 
you feel they represent the community in an unbiased way? 
Do you have any brothers and sisteïs? What is your relationship with your family 
like? How has the circle afEected your relationship with them (if at dl)?  
fafter having gone through the circle), How do you feel when you walk down the 
street or attend a community event in xxx? (if the youth has sewed time in custody), 
how did you feel about walking down the street when you were released? 
Say one of your fkiends or relatives (under the age of 18) asked you about your 
experience in the circle. What would you tell them? Would you recomrnend the 
circle process to them? 
What do you think about the potential of circles as a response to youth offending 
behaviour, in cornparison to a jail sentence? 



The following questions are onl'y some of the questions asked of a specific group of 
respondents (e-g., the Prospect Community Justice Cornmittee). Other fucus groups 
were conducfed, and asked different questions, which were spec~jic to focus group 
respondents ' work or experiences. 

INTRODUCTION: 
Please provide a brief histoncal context for xxx. What were the reasons why the 
community initiated circle sentencing? What are some of its main objectives? 
What are some of the criticisms levelled against circle sentencing, and can you 
provide arguments against these criticisms? 
How can the restorative justice mode1 (or CS as a restorative initiative) avoid being 
considered just another form of diversion? Do you think it cm be used for serious 
offences such as sexual assault? murder? Where would you draw the line? 

YOUTH: 
What are some of the challenges that young people face in this comrnunity, and how 
does/can XXX address some of these challenges? What else is required? 
What is the potential of circle sentencing to address issues associated with youth 
crime, especialIy in cornparison to regular court processes? 
What are some of the positive effects that CS has on a young person and hisher 
comrnunity? Do they feel more responsible for what they did? Does it make them 
feel that people care about them? Do you think that some youth accept the 
community justice route simply to avoid incarceration (are FGCs easier?)? Do FGCs 
help them to stay out of trouble in the future? Do you think FGCs are generally a 
better way of dealing with youth crime? 
1s there much victim involvernent in CS? (if not, why not?) Do young people have 
the maturity or cognitive abilities to identi& with the victim? 1s it easy for them to 
confront their victim? Can they give a genuine apotogy to their victim and mean it? 
Do FGCs help youth to understand the victim's situation (empathy)? 
What qualities are necessary in the youth's attitude or background that would be 
prerequisites to being accepted for circle sentencing? What if they are not at a stage 
in their Lives when they are ready to make some positive changes? 

C W L E N G E S  : 
comunity: 

What are some of the challenges with which MM is faced, on a community level? 
What criteria are necessary within a community for community justice to work? Are 
organizational or other kinds of changes required (within the structures of 
communities, or within the system?) (eg. attitudinal, philosophical) 
Once a restorative justice method has been undertaken, what types of support must 
exist in the community to continue the healing process of the offender? Do these 
resources exist? 



Restorative justice aims to "restore harmony" in the community. Can we assume that 
communities are inherently harmonious? What if they aren't? 
In what way does politics play a role in cornmunity justice? (within the community, 
or between the community and the system) 
What do you think the community thinks about circle sentencing and its capacity to 
address offending behaviour, in comparison to the courts? (do you feel resistance? if 
so, why?) 

govemment: 
With what kinds of chailenges has XXX been faced, regarding the development of 
sentencing circles in partnership with the system? 

resistance: Do you experience resistance to your initiative fiom other agencies (eg. 
police, govt, social services, probation, etc.)? How does this affect operations? 
Considering al1 the tirne and efforts you have spent in developing this initiative, why 
are circles not operating on a very fiequent basis, so that they are the normative 
method of addressing offending behaviour? (why are they still only used as a 
penpheral method to the courts?) 
What are the dynarnics or forces that prevent change to the existing justice system, 
that would otherwise allow community justice to flourish and realize its potential? 

finding: How important is legitimacy or govenunent recognition of community 
justice? 
What is the role of funding in community justice? (is it a double-edged sword?) 
Considering the government seems eager to encourage community justice initiatives 
(and fimding is not really a problem for them), why is fimding such a battle? Does the 
lack of fbnding or the necessity to solicit funding (government or othenvise) preclude 
community justice (ie. make it impossible)? How does the lack oflconstant battle for 
funding affect operations? (eg. adequate follow-up? training opportunities?) 

power: Do you thïnk the govemment is open to relinquishing some of its power over 
justice to the cornmunity level? 
1s there a drive toward Family Group Conferencing models of restorative justice in 
the Yukon? Why do you think this is? 
Why do you think the government is becoming interested in the restorative justice 
model? How can it smootfify shift fiom a retributive philosophy to a restorative one? 

CO-opfation: 1s the threat of government CO-optation of community justice a reality? 
How will it affect formal and informal justice practices in communities? Will this 
bnng the justice experiences of communities back to where they started (with no 
control over their own community initiatives)? How rnight the criminal justice 
system modifi the restorative justice model to better suit its own needs of social 
control? 



self-governance: What role does justice have in First Nations self govemance? 1s it a 
good idea to develop comrnunity justice partnerships with the formai justice system 
before measures are taken toward self governance? 
What advice would you give to other cornrnunities in terms of developing thek own 
restorative initiatives? 

self evaluation: 
When it cornes time to assess your own initiative, what are some of the indicators of 
success that you will consider? What do you feel is the purpose of self-evaluation? 
Do you think your initiative will be held up to the same level of scmtiny as traditional 
crime control initiatives? 
Where do you see XXX's community justice initiative in 1 0 years? 





PUXGUANT io h c  provisions of dic Scicniisis and Lpiorcrs Act (1958) of dic Yukon, pcntiissioii is 
hcrcby granicd to: 

Anna McCormick (Simon F rase r  University) 

to cnîcr Lht Yukon Tcmiory to conduct scicniifxc raa rc I i  wih respcct [O: 

Dynamics of C o m u n i t y  Justice C i r c l e s  As a Res t o r a t i v e  Response 
t o  Youth C r i m e  i n  YT 

GENERAL CONDiTIONS 

1. A compleic, final rcport of the rescarch conducred under tliis liccnsc sliall lic subniitrcd, i r r  
duplicate, within onc ycar of completion or icrmination of thc projcct. 
a) A fic1d or progrcss rcport, inciuding descriptions o r  caialogucs of collcc~ions mzdc (wlicrc 

appiicablc) shall bc submilied in duplicatc on, or beforc, flic cxpiry date writkn bclow. 
b] Thc Liccnscc shall providc two copics of any rcport or afliclc publislicd ori ilic rcsc;irch 

conducicd undcr this liccnsc. 

2. AI1 camps sl~all bc cstablisiicd according 10 ilic provisions of ihc 'TerriloriaI Land Use Ikgiilaiions. 

3. Al1 steps shall bt cakcn to avoid unncccssaq disturbance o f  wildlifc. 
a) No camp site shall be cslablislicd wilhin 2 km of an aclivc raptor nesr. 
b) Whcn using aircralt, maintain a minimum of i,000 fcci over wildIife sucli as slrccp, rapior 

ncsis and migrnting caribou. 
c )  Pay pariicular attention to b a r  habitat, and ukc al1 stcps neccssary io avoid contact wiili b c m ,  

4. Tiic Liccnsce shaIl inform any nearby First Nation(s) of the field aciivitics conducted undcr iJiis 
Iiccnsc, and shall not procecd as long as there arc irrcconcïlablc objcciions from die First Nalion(s). 

5 The Liccnscc shall sûictly observe al1 applicable Tcmtorial and Federal legislaiion aiid rcgulaiions. 

OTHER CONDITIONS 

N I L  

TIiiS Licensc is valid for thc pct-iod 10 

October 1 , 1 9 9 6  . 

DATED ai the City of \Vhitchorsc, in h e  Yukon Tcrriiory, this 1 6  t h  day of 
M a r c h  ,A.D. ,19 98  . 

Departmeni of Tourism 



APPENDIX D: INFORMATION SHEET FOR ~ S E A R C H  PARTICIPANTS 

This proposed thesis research seeks to observe and document the dynamics of a 
community justice initiative and its potential to address the issues associated with youth 
conflict with the law. The intention is to assess the level of community satisfaction with 
peacemaking/sentencing circles as a primary response to youth crime in the community of 
xxx, YT. It is proposed that this community's satisfaction with the potential of circles to 
identie and address the heaiing needs of (participating) youth will not only affect a 
youth's continued involvement in criminal activity, but also directly impact on the health 
of future generations and of the community as a whole. The îestoration of harmony to a 
community also aids in increasing First Nations solidarity (in the case of a First Nations 
community), revitalizing culture, and furthering attempts at encouraging self sufficiency 
and reasserting power and authority at the cornmunity level. 

The aim of the research project is to assess, f5om your perceptions of the circle process, 
the potential of restorative justice-based community initiatives as a response to youth 
crime. I'd like to know how you (as an offender, victim, justice personnel, youth worker, 
Elder, community member, program developer, etc.) feel the circle process works, fiom 
its limitations to its successes. 

The information with which you provide me will be held in the strictest of confidence; to 
further ensure your identity (especially for victims and offenders), I'd like you to choose a 
pseudo name by which you will be identified in the final research product, and any 
subsequent papers. Only you and 1 will know of your chosen altemate identity. I'd like 
you to be as truthful as possible in your responses, with the knowledge that you will not 
be judged or misrepresented in the research, no matter how unpopular your opinions 
might be. Your responses will not be used in any way to help or hinder your position or 
situation, and will be represented as you intend them in the fuial report. You have the 
nght to terminate our interview at any point, and to refrain fiom answering any specific 
questions. 

I am requesting your inforrned consent to participate in the interview, and to permit me to 
record our conversation. Tapes will be destroyed once the transcription is completed. 1 
will provide you with a copy of the transcription, so you may delete any information you 
decide not to share, or add any ùiformation you feel is relevant. 

The information that you share with me will allow your opinions regarding your 
perceptions of the circle process to be heard anonymously. The community of xxx and 
the xxx Community Justice Cornmittee may use this information as follow up for circles, 
as well as to possibly modifi the existing circle process according to your and others' 
suggestions. It is hoped that the input of various community members and circle 
participants together will positively affect the future of the youth involved in offending 
behaviour, as well as impact the heaith of the comrnunity in general. The final research 
product will also be used to complete my Master's thesis at Simon Fraser University. The 
communication of the successes and challenges of xxx Community Justice Cornmittee 



circles will provide insightfid information on the potential (and limitations) of  restorative- 
based methods to other Canadian communities who are interested in responding to youth 
offending behaviour through the development and impiementation (or improvement) of 
their own community-specific justice initiatives. 





ARE YOU A YOUNG PERSON? 

DO YOU CARE ABOUT THE YOUNG PEOPLE 
IN YOUR COMMUNIN? 

If you answered yes to either of the above questions, please r a d  on. My 
name is Anna McCormick, and I'm a graduate student of the School of 
Criminology at Simon Fraser University in BC. 

Itm in the Yukon for the summer, and would like to talk with people who 
are interested in alternative forms of youth justice, or circle sentencing, 
or who have experienced circie sentencing in (in any way!). 
I'rn trying to organize some srnaii group discussions about what 
community members think about youth crime, what's been done tu 
address it, and what needs to be done to help young people get started on 
a healing path. 

So if you answered yes to either of the two questions at the top of this 
page, rnay be we can help each other. This research is part of my 
Master's thesis, which will be available in your commuaity once it is 
written. Your opinions and suggestions will also enable the 

Justice Cornmittee to know what you think, and help them to 
better address the healing needs of young people in Most 
importantly, your suggestions wiU help towards providing a better future 
for the young people of ., their children, and the comrnunity. 

Your thoughts of the potential of circle sentencing and other methods to 
address the healing needs of young people in conflict with the law will 
hel p 

If you do decide to join in a discussion, your name will not be used, but 
your comments WU be invaluable 

Refieshments will be seived, and ail young people who participate will be 
given a coupon for an ice cream at the - 



APPENDIX F: COMMUNIN JUSTICE COMMITTEE AND CIRCLE SENTENCING 
APPLICATION AND GUIDELINES 



This aj~plication is required 10 apply to the Justice Cornmittee. PIease 
indicaic which sen>ice(s) is (are) being requested of the Justicc Cornittee. 

[ ] Circle Sentencing [ ] P- - Charge Diversion 

[ ] Post - Charge Diversion [ ] Sentence Adviso~y 

[ ] Mediation [ ] Community Work Assistance 

[ ] Probation Assistance [ ] Dispute Resolution Council 

The Justice Committee is responsible for reviewing the applications and 
will decide: 

1. if the applicant is suitable for working with the Committee 
2. if the applicant's case wiil be transferred to Circle Court 
3. when the case will 'be heard 
4. the process that will be taken to resolve the issue presented to the Committee 

Qualifications to Apply: 

1. Offender has pled or has been found guilty to al1 outstanding charges 
2. Adult or Young Offender may apply 
3. The Offender rnust be motivated and willing to commit to a wellness or healing plan 

and to follow that plan. The Offender must be willing to agree to al1 requirements of 
their Circle Sentence. 

Steps Required: 

1. You must advise the Court as soon as possible of your intention to apply for Circle 
Sentencing. 
2. Find at least two comïniunity members who are willing to support you in your 

healing, who will be available to attend Justice Cornmittee meetings to answer questions 
and who will attend Circle Court to support you. You need to discuss this with them and 
if they agree, they must sign your application form. 
3. Make an offering to an elder and if they agree to support you, have them sign your 

application form. 
4. Complete and submit the Circle Sentencing Application as soon as possible to the 

Justice Committee at the Coordinator's office. 
S. Meet with a Community Justice Support worker as soon as posiible to discuss your 

application and to start putting together a healing plan. 



a) if tlic appIicant is suitablc f o r  circlc scnicnciiig; 

II) if tlic applicani's \vil1 bc trmisfcrrcd to circlc court; :itid 

c) wlicn tIic casc will Lic 1ica1-ci 

Qualifications to AppIy: 

1. Offcnùer has plcd o r  Iias bccri found guilty Co ail outstanding charges .' 
- - C ,, ., - - - . - - -- 

. . 

2. . Adult or  young offcndcr may appIy. 

3. If not a mcmbcr cf First Nation, f iic offcnctcr iiiust Iiavc at lcnst 
hvo CTFN comu~utiity riicnibcrs agrcc to support tlic~ii. 

4. Tlic offcndcr must bc niofivatcd aiid willing to cornrriit to a wclliicss or Iicalirig plnri 
and to follow tliat plan. Tlic offciidcr must bc williitg to ngrce to ni1 r e y ~ i r ~ ~ i i c i i f s  u f  
tlicir CircIc Sentciicc. 

Steps Requircd: 

1. You niust ndvisc the Court as soon as possible of gour iiitciitioti to apply for Circlc 
Scntcncing. This iiiny bc tlirougli your laivycr o r  Court Workcr. 

2. Find at Icast hvo coiiin~uiiity iiicnibcrs ivlio are willing tu support yuu in p u r  
ùcaling wlio will be availnble to nttciid Justicc coiiiiiiuiiity niectings to ariswcr 
questions, and ivlio will attend Circle Court  to support you. You.iiccci tu discuss 
tliis witli theni, and if tlicy agrce, tlrcy niust sign your application foriit. 

3. Make mi offcriug to mi eldcr and if thcy agrce to support you, ltave <Iieiii sigi~ p u r  
application forrn. 

4. Cornplctc and subtiiiî tlic Circle Sciiteticing Application as soon as possiblc fo  the 
Justice Coniuiï&c a t  tlic Justicc Coordinator's Offisc. 

5. Mcct witli a Cotiiiiiuiiity Justice Support Worker as souri as Iiossifhc tu diseuss p u r  
applicatiutl and to stnrt puttiiig togctlicr a Iienling plan. 

ON ClRCLE SENTENCING IF YOU NEED ANY HELP FILLING OUT YOUIt 
APPLICATION OR IF YOU NEEI) MORE INFOIWIATION PLEASE CALL TUE 

' JUS TIC^ COO1U)INATOR 



1. List ;il1 cliargcs bcîurc tIic Court: 

2. List wiy pcoplc o r  agc~rcics tlmt )-ou Iiavc confaclcd Tor +ssistmcc :ind tlic slc~is yuu 
lrnvc talccn to bcgiii Sour Iicalirig journcy znd ta acccpt rcspoiuilili~y f u r  p u r  
nclioiis. 

N;iiiic Sigii:i;urc lJlioiic Nuiri bcr U : I ~ C  

1 1i:ivc acccljfcd ilic offcriiig iiiadc bl)' flic applicmt niid Iiavc giscii tlictit rit?- 
~~criiiissiuri to :cplily io tlic Justicc coiitttiirrcc f u r  Circlc Scii~ciiciiig. 

6- Naliic o f  p u r  hwycr o r  court workcr 

1 agrcc to coiiiiait iiiy Iirxic lu arty Scntcncirig PImi cstdAisficd ai ni'- Cirçlc 
Sciitciicirig. 



CI i:cr,l: Cc; t : i w  C; tir r >  b:r21Nt-x FOI: Pizosr?r:c-r- 
Recognizing IIial: 

1 .  f i n y u n e  i n t e res t cd  in participating in the Cir-cie n e e d s  ta 
i ~ e  aware o f  2nd u n d e r s t a n d  t h e  precesses inuolued 

2. d ~ ~ e I ~ p e d  guidelines urill facilitate t h i s  understanding 
3- ruithin each cornmunitg the Circle pracess can and 

st~au Id  b e  adapted t o  refkct  t h e  communities specffic 
needs, traditions and ualues 

These guidelines are drawn irom the experience of seueral Yukon 
communities in an effort to pramote public understanding of  t h e  
essentiaI principies o f  Cammunity and Peacernaking Circles. 

GUI DEL I NES 

1.  f lcceptance o f  Responsibi l i ty  by Of fender  
Before apply ing t o  t h e  Circle process, the  appficant 
accepts full responsibi l i tg and enters  a guilty plea. 

'2. RppIicants Consent ta Cammunity Process 
The appi icant fu l l y  and clearly agrees t o  par t ic ipate 
i n  the circle if accepted. 

( note: Each cornmuni ty jus t ice  cornmittee deuelops the i r  
own guidelines f o r  accepting o r  re jec t i ng  an appl icant ) 

3. Rppropr ia te  Community Support 
Acceptance in to  t h e  mrnmunity circle process may 
depend upon farnily and cornmunity support suf f ic ient  
t o  establish a support  group f o r  t he  applicant. 

4. D ic t im Consu l ted  
Rs soon as possible uict ims are in fo rmed o f  the  
application, in fo rmed o f  the Circle process, and 
asked f o r  t h e i r  input. 

(note: While uery inftuential ,  uict im i n p u t  does n o t  by 
i t se l f  const i tu te  t he  basis f o r  accepting o r  re jec t ing  an 
application.) 

5. Uictim lnuoluement 
Uictims r e t a i n  a free and unrestr ic ted choice with 
regard t o  t h e i r  degree o f  part icipation in the Circle 
process. 

Community Just ice cornmittees recognize the 
importance o f  responding to, respecting, and support ing 
the needs o f  the uictims. Support groups f o r  u ic t ims  are 
established as soon as possible through a community 
uictim coord inator  luhere and when finances permit. 
Uictim support groups are essential whe the r  t h e  ufc t im 
decides t o  par t i c ipa te  in the circle o r  not.  





By Kamn Smith 

C ircle sentencing is fur- 
ther troding public 
confidence in the jus- 

tice systcm. says Yukon Party 
justice critic Doug Philiips. 

-We shouldn't be experi- 
menting at the expense of the 
victims." he said Tûursday. 

This is ail about making a 
justice system work It's al1 
about people having confi- 
dence in  anything new that we 
w 

"1 think the spsed r t  which 
we're going is causing more 
harm than good." 

PhiIlips referred to last 
week's circle sentencing of 
Jason Paquette. 

The 18-year-oId was sen- 
tenced to a six-month condi- 
tional sentence and two years 
probation for an armed rob- 
bery of Centennial Video in 
January. 

(He had already served six 
months in remand, which 
equals 16 to 18 months. said 
Territoriai Judge Barry Stu- 
am) 

This wetk. the victirn 
exprcssed anger at not getting 
her full Say. 

It wasn't a probIern with 
the circle. but a concern that 
Paquette was not sincere 
about his remorse and tuming 
his life around. said Francine 
Girouard. 

Yukon Justice minister 
Lois Moorcroft should taIk to 
the chief temtonal judge 
about the public's concem 
over using circles for serious 
crimes, frcedom of media and 
routes of appeal. said Phillips. 

But Moorcroft won't be 
doing that until she hears 
from conflicts commissioncr 
Ted Hughes about what con- 

stitutcs appropriate comrnuni- 
cation betwetn the Yukon 
govcmmenc and the judiciiuy. 
she said Thursday- 

His repon is expected at 
the end of August 

"Any ncw approach is 
bound to bc grcetcd cautious- 
ly," said Moorcraft. "But, 1 
have to say, circIc sentencing 
has b e n  used for a whole 
range of offences. 

"1 think it's vtry important 

In a biend of Canadian 
coun and iraditional aborigi- 
nal justice. therc's bound to 
be friction, said Mike Win- 
stanlcy. the manager of 
Kwaniin Dun Community 
Justice Circle Sentencing, 

For example, media is 
asked to bc careful about 
quoting people in the c k l e  
because people have CO be 
able to speak h m  the hcart, 
he explaineci in an interview 

'We wunt the offender to 
be rehabilitated or healed- 

*We also want the victim 
to be healed. 

(in) the justice system. 
whether it's an alternative 
mcasure, Iike circle sentenc- 
ing. or whether it's the main- 
Stream system, we find bctter 
ways to have a victim-cen~ed 
approach." 

In a circle. che offender 
musc admit guilt and be wiIl- 
ing to addrcss the mot of 
criminal behavior. 

Paquene's circIe was heId 
over two days and invoIved 
more thûn 30 people each 
cime. 

Discussion ranged from the 
facts of the case. CO the vic- 
tim's cornmenB. to the 
offender's suggestions on his 
own sentence- 

She added that circles dont  
resu1 t in lenient sentences; 
many Say it's harder bccause 
the offender must acccpt full 
responsibility. 

Community justice com- 
mittees which run the circIes 
at Kwanlin Dun. in Camoss 
and Haines Junction. Iook at 
the offender's circumst;uices, 
not the crime. Moorcroft said, 

this week. 
"That's where the power of 

the circle cornes from." 
The rcasons for needing 

this traditional alternative are 
clcar, said Winstaniey. quot- 
ing statistics of the higher 
than average number of abo- 
riginal people in federal peni- 
tentiaries. 

"The bottom Iine is. we 
want rares of recidivism to go 
down- 

"We want the offender to i 
be rehabilitated or htaled. ~e !! 
aiso want the victim to be 
healed, 

'We're not successful 100 
pcr cent of the time. but it 
seems it's more successfu1 
than than the forma1 system." 

Source: Karan Srnith. The Yukon News, Friday August 14,1998. 
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