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Abstract 

This thesis provides a legd analysis of the fiduciary rdationship between the 

Crown and the Aboriginal peoples of Canada. The analysis commences with a generd 
discussion of fiduciary prindples induding the 'no-confiictn d e .  Specific and general 
fiduciary obligations, remedies and emerging trends and tendenues in fiduciary law are 

aso =need. 
While the judicial application of fiduciary principles to define the Crown- 

Aboriginal relationship dates to 1984, the Supreme Court has told us that the bais for 

such a characterization is hktoric. The Crown-Aboriginal relationship takes its unique 

definition from the fact that the Aboriginal peoples of Canada had certain pre-exkthg 

rights which the Crown undertook to protect in advancing its own sovereign interests. 

The history of the Crown-Aboriginal relationship also dernomates that the Aborigind 

peoples of Canada have been traditionally and uniquely vulnerable to the exercke of the 
Crown's power - particularly where Aboriginal interests have corne into conflict wïth 
non-Aboriginal interem. 

In this thesis the attempt is made to formulate a workable de&ition of the Crown- 

Aboriginal fiduciq relationship and the nature of the duties it imposes having regard to 
the undertaking which is presumed to exist at the heart of the relationship. To that end, 

the Crown's "general" duty of loyalty, with its attendant requirement to avoid a confLict 

of interest, is distinguished fiom the more " s p d c *  duties which may arise whenever the 
Crown purports to exercise a discretion in relation to particular Aboriginal intesem. A 
consideration of the effectiveness of the fiduciary cofl~trtlct in this area is dso undertaken 

through an assessrnent of the mannes in which Canadian courts at all levels have 

approadied the requirement to apply fiduciary prinuples to the Crown-Aboriginal 
reiationship. The case sumrnaries presented highlight a nurnber of theoretical and 
practical problems which the courts have yet to address fully. The courts' response to the 

nosonflict d e  is of partidar concern in view of the many sources of conflict in the 
modem Crown-Aboriginal relationship. 

The funire of the Crown-Aborigind relationship is considered having parricular 

regard to the conflict problem and the process of renewal which the Repofl of the Rqyal 
Commission on Abori'nai Peoples now urges be undertaken. Recommendations for 

reform are presented within the context of five fundamental requirements which need to 

be addressed if the doctrine is to fully assume its protective role within the confines of the 

Crown-Aboriginal relationship. 
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Chapter 1 - Introduction 

The 1984 Supreme Court of Canada decision in Guerbz et aL v. n e  Queed 

represents the fist application of fiduciary principles to define the relationship between 

the Crown and the Aboriginal peoples of Canada. Guerin, and more particularly Dickson 

J.'s judgment in that case, has been hadecl as, "a signifiant act of a new judiüal activkmn 

and "an example of the unique genius of the common law"? Since Guenn, much has been 

written - both judicidy and extra-judicidy - c o n c e h g  the obligations which are said 

to flow from a fiduciary characterization of the Crown-Aboriginal relationship. While 

the process of analysis which G d n  began dl seems far from complete, with the 1990 

Supreme Court of Canada decision in Re+ v. Spawow? the relationship took on 

constitutional proportions and, therefore, added si@cance. In this thesis a Iegal analysis 

of the fiduciary relationship between the Crown and Abonghal peoples WU be 

undertaken. 

As a reading of the topical licerature suggests, some basic confusion and uncertainty 

remah as to the nature of the Crown-Aboriginal relationship and the duties which are 

said to flow from the application of fiduciary principles. Therefore, the first 

'[1984] 2 S.C.R. 335, 13 D.L.R.(4th) 321 [hereinafter Gu& cited to S.C.R.]. 

W.R. McMurt'y and A. Pratt, "Indians and the Fiduciary Concept, SeU-Government 
and the Constitution: Guerin in Perspective" Cl9861 3 C.N.L.R. 19 at 19-20. 

'[1990] 1 S.C.R. 1075,70 D.L.R.(4th) 385 [hereinafter Spwow cited to S.C.R.]. 



objective will be to arrive at a comprehensive understanding of what has ambiguously 

been desuibed as a nri generis fiduciary relationship. 

What follows in Chapter two, is a general, and necessarily brief, discussion of the 

fiduaary doctrine, foming on: the unique features of what traditiondy have been termed 

fiduaary relationships; the scope and nanue of fiduciary duties, both specific and general; 

and, the criteria used by Canadian courts in recent years to expand the fiduciary doctrine 

beyond its conventional boundaries. As we will see, comrnencing in 1974, the fiduuary 

construct entered a period of transition as the courts attempted to grapple with the 

perceived need to apply the fiduciary doctrine to relationships which had not previously 

been subjected to equitable analysis. This has caused some to wonder whether the courts 

are guilty of stsetdiing the fiduciary prinuple into shapes never intended. Questions 

abound as  to how the doctrine of fiduciary duty is to accomplish the regdaring role which 

the courts seem prepared to scribe to it insofar as these newlydefined fiduciary 

relationships are concerned. The discussion in Chapter two is htended to 

broad, theoretical understanding of the fiduciary constnict and the problems 

with its practical application. 

provide a 

associated 

While the judiual application of fiduciary principles to the Crown-Aboriginal 

relationship dates to 1984, and Dickson J's judgment in G k ,  the basis for such a 

characterization is historie, deiiving hom a long-standing pattern of dealings between the 

Crown and Aborigina peoples. In this regard, it is submitted that any attempt to grapple 

with the modem issues which surround o u  cowts' characterization of the Crown- 

Abonginai relationship, including any meaningful assessrnent of the Crown's ability to 
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discharge its fiduciary obligations in codict situations, presupposes some understanding 

and appreciation of the historic forces and processes which resulted in its creation and lent 

it content. Therefore, in Chapter three, what for want of a better description d be 

termed the "roots" and "sources" of the Crown-Aboriginal fiduciary rdationship will be 

canvassed. 

All fiduciary relationships are premised on the existence of an interest to be 

safeguarded. At the root of the Crown-Aboriginal fiduciary relationship is the concept 

of pre-existing Aboriginal interests induding the Aboriginal title interest. In this respect, 

it must be understood that the Crown-Aboriginal fiduciary relationship takes iu unique 

dehïtion from the fact that the Aboriginal peoples of Canada had certain pre-existing or 

"historic" rights which the Crown undertook to re~pect.~ While it may be tempting to 

explain away any supposed anomalies in the Crown-Aboriginal fiduciary relationship by 

simply asserting that the relationship is "wi g&", such an approach is meaningless 

unless the anomalies are traced back to the distinctive features of the Aboriginal soueties 

themselves, the historic powers and responsibilities assumed by the Crown in relation to 

Aboriginal interests, and the corresponding reliance which Abonginai groups placed on 

the Crown.' 

*Zndeed, as Dickson J. would observe in Cherin, s u p r a  note 1 at 376, "[tlhe fiduuary 
relatiomhip between the Crown and the Indians has its roots in the concept of aboriginal, 
native or Indian title" . 

'As Dickson C.J. conduded in Sparrow, supra note 3 at 1108, "contemporary 
recognition and affirmation of abongiad rights must be defined in light of this historic 
relations hip " . 
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As we wilI see from the discussion in Chapter two, the fiduciary construct is about 

power, vulnerability, dependence, reliance and expectation. In this respect, it is important 

to appreciate that the Crown-Aboriginal relationship did not evolve in a vacuum. Nor 

can we attempt to apply fiduciary principles to Crown-Aboriginal dealings as if the 

relatiomhip had just been aeated in the latter half of the mentieth century. The Crown's 

sovereignv or power over the AborigÏnal peoples of Canada was exerted piecemeal over 

an extended period of tirne. Sirnilarly, the process by which each Aboriginal group 

bemme reliant upon the Crown was largely a h c t i o n  of history and historic forces. 

Historicdy, the portrait of Crown-Aboriginal relations which emerges is far from 

uniform. In this respect, the Crown often took an ad hoc approach to dealing with the 

Aboriginal peoples of North America, the echoes of which can s t U  be seen reflected in 

the specific fiduciary duties which are now owed pdcular Aboriginal groupsO6 

Nevertheless, there were some common defining moments in the evolution of that 

relationship. 

For the most part, Aboriginal groups were encouraged to place reliance on the 

Crown and its guarantees - such as those enshnned in treaty rights and the provisions of 

the Royal Proclamation of 1763. However, as the history of the Crown-Aboriginal 

relationship amply demonstrates, the Aboriginal peoples of Canada have been 

traditionally and iiniquely vulnerable to the exercise of the Crown's power - particularly 

'In this respect Dickson J. wodd observe in Sparrow, sapa note 3 at 1108, that it was 
both the "nature of Indian title and the historic powers and responsibilities assumed by 
the Crown" which constituted "the source" of the specific fiduciary duties which the 
Crown owed the plainuff Indians in Guerk 



where Aboriginal interem came into conflict with non-Aboriginal interests, including the 

interem of the Crown itself. In sum, a strong argument can be made that, historically, 

the Crown has proven both unable and unwilling to live up to its many and varied 

obligations to the Aboriginal peoples of Canada. The question remains: will a fiduciary 

characterization lead to a more equitable result for the future! 

With a view to faditattig the discussion of this latter issue in Chapter six of this 

thesis, the discussion in the fourth chapter will focus on the Supreme Corn of Canada's 

1984 decision in Guerin, its 1990 judgment in Spanow, as well as that Court's analysis in 

the 1996 Van der Peet d o g y ?  While the andysis in Chapter four wilI therefore be largely 

doctrinal, or "case-oriented", it will build on the discussion in the previous chapters. The 

objective WU be to provide a workable defioition of the Crown-Aboriginal fidu* 

relationship and the nature of the duUes it imposes. 

The discussion in Chapter four will demonstrate that, apart from any specific 

duties which may arise on the facts of a parricular case, the Crown has a general 

responsibility to act in a fiduciary capacity with respect to the Aboriginal peoples of 

Canada! This in nirn suggests the imposition of a "general" duty of loyalty, good faith 

'R. V. Van der Peet, [1996] 2 S.C.R 507, 137 D.L.R. (4ih) 289; R v. N.T.C. Smokehouse 
Ltd., [1996] 2 S.C.R. 672,137 D.L.R (4th) 528; and, R v. Gladstone, [1996] 2 S.C.R 723, 
137 D.L.R. (4th) 648. 

'Categorical support for this proposition was finally provided by the Supreme Court 
of Canada in Quebec (Attorney GeneruI) v. Çamdz (Nahomi Energy Board) (1994), 112 
D.L.R. (4th) 129 at 147, as follows: "[ik is now weu-settled that there is a fiduciary 
relationship between the federal Crown and the aboriginal peoples of Canada". Iacobucci 
J. cited Guerin as authority. 



and, most sigdicantly for our purposes, the avoidance of a conflict of interest. In 

Chapter four, the argument will be advanced that, in order to better undemaad the 

Crown-Aboriginal relationship, it is essential to appreciate the oft-Urnes subde distinction 

between the general duty which the Crown owes Aborigind peoples by vimie of its 

fiduciary status, on the one hand, and the more specific duties which may arise whenever 

the Crown purports to exercke a partidar discretion in relation to specific "Aboriginal 

interests", on the 0 t h ~ ~  

Having achiwed a broad appreciation of the mie nature of the Crown-Aboriginal 

relationship, we will move on to consider, in Chapter five, how Canadian courts at all 

levels have approached the requirement to apply fiduciary principles to the Crown- 

Aboriginal relationship. In this regard, in detennining what fairness now requires that 

the Crown do or refrain from doing, Canadian judges have had to find workable solutions 

to problems which the Supreme Court did not address in the cases discussed in Chapter 

four. The case commentaries presented in Chapter five have been selected having regard 

to three such issues - issues which, as w e  shall see, are largely interrelated. 

'As it used in this thesis, the term "Aboriginal interests" indudes those interests which 
can now be said to flow fiom the fact that aboriginal societies, having distinctive social 
organizations and cultures, existed in Canada before the arrivai of the Europeans. 
Aboriginal interests would include, for example: the beneficial interest which a band 
would have in a "reserven; other assets, such as monies, which the Crown may hold on 
behalf of a particular band; the existing Aborigind and treaty rights recognized and 
shed under s.35(1) of the Comtitutt.oon Act, 1982, including the Aboriginal title interest 
in traditional tribal lands (where unextinguished); and, such other rights of Aboriginal 
peoples as may be guaranteed by legislation, treaty, Crown undertaking, or agreement. 
The term is considered broad enough to encompass new "Aborigind interests" as they are 
identified by the courts. In other words, the list should not b;considered dosed. - 
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First, the courts have been forced to define the circumstances under which general 

and M c  fiduciary duties may be said to be owed. Second, they have had to determine 

who they are prepared to hold responsible for the discharge of the Crown's fiduciary 

obligations. Third, they have had to consider the nature and extent to which the 

fiduciary's obligation to avoid a con£lict of duty or interest will have application to the 

Crown. As in the previous diaprer, the methodology adopted in Chapter five will largely 

doctrinal in nature. 

In the wake of Gtrenk and Spumow, some writen argued that fiduciary law offered 

the "most compehg and effective means within existing Iaw to achieve justice in the area 

of aboriginal rights".1° The reality appears to have f d e n  far short of the expectation. As 

we shaU see, the courts have largely failed to d e h e  or give meaning to the Crown's general 

duty of loyalty beyond the vague assertion that the "honour of the C m "  must be upheld. 

Moreover, while the courts have, for the most part, succeeded in explaining when specific 

fiduciary duties will be owed by the Crown in individual cases, the 'Mer the fact" nature of 

the fiduciary standard of assessrnent and the ad hoc approach which has tended to 

predominate judicial decision-making in this field have done little to enhance certainty in the 

Crown-Aboriginal fiduciary relationship. This problern is accentuateci by the disturbing lack 

of uniformity demonstrated in the methodology and cnteria being used by the courts to 

determine who they are prepared to hold primarily responsible for discharghg the Crown's 

duties. Similarly, the courts' response on the "confiict" issue has not always been consistent 

'W.J. Bryants "Crown-Aboriginal Relationships in Canada: The Phantom of Fiduciary 
Law" (1993) 27 U.B.C. L. Rev 19 at 20. 



or principld Although the recent emergence of the so-caiied "relaxed" approach to the no- 

conflict d e  is considered noteworthy, the courts have so far failed to explain how it upholds 

the rationale of accountability. In this respect, one might well question whether the role 

of fiduciary, which presupposes a strong rneasure of loyalty and good faith, is 

demonstrably unsuited to the Crown with its rnyriad duties, obligations and 

preoccupations. 

In Chapter six, the future of the Crown-Aboriginal fiduciary relationship will be 

considered having particular regard to the codict  problem. The discussion in the fïrst 

part of this chapter is intended to illustrate the need for a process of renewal which is M y  

cognizant of the depth and implications of that problem and the adverse impact it is 

having on the ability of the Crown to discharge its fiduciary obligations to the Aborigina 

peoples of Canada. To that end, we will consider the systemic sources of confiict within 

the Crown-Aboriginal relationship and conflict's legacy before examining govemment and 

Abonginai perspectives on the fiduciary characterization, including the concerns and 

expectations which both parties bring to the relationship. 

A number of specific recommendations will then be presented with a view to 

fadtatkg the process of renewal which the Report of the Royal Cornmircion on Aboriginal 

P e q k  now urges be undertaken." These recommendations are discussed in conjunction 

with what are considered to be five fundamental requirements which must be addressed 

"Canada, Royal Commission on Aboriginal Peoples, Report of the Royal Commission 
on Abori'tzal Peoples (Ottawa: Queen's Primer, October 1996) [hereinafter Royal 
Commission Report]. 



before the principles of renewal can be meaningfully applied to the Crown-Aboriginal 

fiduuary relationship. More spe&ca11y, it is considered essentid that: 

1) All parties must approach the question of f i d u a q  duty having regard to a 
rational, principled consideration of what the fiduaary consvuct is and what it can 
and cannot be expected to achieve. 
2) The courts must work diligently to dear up the confusion surrounding the 
fundamental question of when a fiduaary reiationship may be said to arise outside 
of the traditional fiduciary classifications and address the implications of that 
choice in terms of the Crown-Aboriginal relationship and the application of the 
no-conflict d e .  
3) If the fiduciary doctrine is to have meaning in the Crown-Aboriginal context, 
then the nocofict  d e  must be enforced where it would be appropriate to do so. 
4) The courts must respond to the need to give greater meaning to the 
relationship and the responsibilities of each Party by explaining how the Crown- 
Aboriginal relationship is nri generis. 
5) Government mus work to restore confidence in its ability to uphold the 
Crown-Aboriginal relationship by ensuring that those whose responsibility it is 
to discharge the Crown's lawful fiduciary obligations are shielded from obvious 
sources of coQict. To the extent practicable it m u t  dso work to eliminate 
longstanding sources of irritation in the Crown-Aboriginal relationship. 

In this respect, the argument WU be advanced that, unless and until these fundamental 

requirements are addressed, the Crown will be prwented fiom fully assuming the 

fiduciary role which the Supreme Court obviously intended that it adopt in relation to 

those Aboriginal interests which it undertook to protect in dealings with third parties. 

As prwiously noted, the problem of conflict is considered to play a sigdicant role 

in the ongoing saga of Crown-Aboriginal relations. While confiict has arguably always 

been a prominent feature of that relationship, it may well serve to explain the obvious 

difficulties which the courts are now encountering as they attempt to appiy fiduciary 

standards and principles to a consideration of the Crown's duties vis-a-vis the Aboriginal 

peoples of Canada and th& interests. The conflict problem manifests i d  in the Crown- 



Aboriginal fiduciary relationship in a number of ways. However, the implications are 

probably most noticeable insofar as resource-based Aboriginal rights and the Aboriginal 

title interest are concemed. With a view to giving the conflict problern depth and 

meaning, two hypotheucal scenarios are presented which are considered illumative of the 

sorts of connict situations which have tended to arise in relation to these specific 

Aborigid interests in recent years. The reader may find it usefd to reflect on diese 

paradigm situations, and the issues they raise, in considering the discussion in subsequent 

chapters. l2 

As a renilt of yean of heavy logging on Crown lands in a coastal region of 
a province many salmon spawnuig areas of a particular river system have become 
degraded to the point where the continued viabdity of recreational and 
commercial f i s h g  is in question. A federal scientSc study suggest that unless it 
acts quickly to restrict saimon fishing at the mouth of the river, no fish will be 
available to support any future use. The federal Department of Fisheries and 
Oceans (DFO) is considering implementkg the study recommendations and has 
also asked the province to consider imposing limitations on the lumbering 
activities being carried out in the river valley. While local and international 
environmental groups are lobbying both the federal and provincial governments 
in an attempt to hdt d funue loggÿig and fishing in the vicinity, the lumber 
Company, which is operating under a short-term provincial licence, daims it will 
be forced to dose in only lumber mill if it can no longer conduct wood hanresting 
operations there. The federal and provincial govemrnents are under political 

to keep that mil1 from doskg. 
- - 

Two distinct Aboriginal groups reside in the area Members of each 
distinct group have Aboriginal r i g k  t~ fish for food. In addition, the members 
of one group daim an Aboriginal right to sell the fish they catch. Each group 
holds different views on how best to manage the resource. While many 

'While the paradigm situations draw on issues which have arisen in the past the 
facts are purely hypothetical. Any similarity between the paradigm situations presented 
and any existing dispute is unintended. 



individuals in the Ab0ngi.d and non-Aboriginal communities located on the 
river, and dong the adjacent ocean coast, depend on both the recreational and 
commercial fishery for th& employment, others are employed in the forest 
i n d q  and do not roubely G e r b e  th& Aboriginal fishi& nghts. Many 
individuah in both Aboriginal groups distnist the federal hheries department and 
have taken th& concems to the Department of Indian Affairs and Northern 
Devdopment (DIAND). 

How wiU the Crown-Aboriginal relationship impact on the federal 
Department of Fisheries and Ocean's plans to regulate the fishery? What, if any 
fiduciary obligations is DIAND under? In considering whether or not to impose 
limitations on the logging operations in the river d e y ,  is the provinciai 
govenunent under a fiduciary duty to consider the interests of the Aboriginal 
peoples in the region? Do those interests take precedence oves the other 
competïng interests at stake? 

A developer wishes to open a golf course, casino and theme park adjacent 
to a national park. The proposed resort promises to provide stable, year round 
employment in what is otherwise considered to be a depressed region of the 
province. The provincial and municipal govemments are anxious to see the 
projea proceed and are offering significant-tax concessions to the developer to 
locate in the region, which is within the riding of a prominent federal cabinet 
minister who was recently elected on an economic renewal platform. The 
Province has agreed to act as a partner in the project and share expenses and 
revenues, The deal hinges on the developer's ability to acquire a suitable piece of 
property. Suitable land is scarce due to the fact that the federal government has 
been expropriating cottage land in the area with a view to expanding the national 
park. National and international environmental groups consider the 
implementation of the federal government's plans for national park expansion to 
be long overdw. 

The developer proposes to locate the development on half of a parce1 of 
reserve land which is adjacent to the lands being considered for the park 
expansion. Although uninhabited, the reserve lands, which are considered sacred, 
are used by some members of a local band for subsistence hunting and fishing. 
The province has approached DIAND with a long-term offer to lease the lands 
based on its assesment of their "fair market" value. The province will in tum sub 
lease the land to the developer for a nominal fee. DIAND has explained the offer 
to the Band. 

Band memben are bitterly divided on the proposal. Some elders oppose 
the development in principle - arguing that it is inconsistent with their traditional 
lifestyle and beliefs. They point out that many Band members depend on the fish 



and game which live on the land for sustenance and believe that the remaining land 
will be too small to support traditional pUrSUts in the future. Other members of 
the Band support the surrender and lease in the belief that Band rnembers will 
ben& from the job guarantees the dweloper has promised the Band Chief. They 
argue that if the ded does not go throi&, the reserve WU be vulnerable to 
expropriation a n y a y  as the national park is expanded DIAND officiah have 
sought assurances from Parks Canada that the re&e will not be expropriated as 
part of any future park development proposal. The response, which merely 
promises to "take Aboriginal concerns into account in any future park expansion 
which may be undertaken", only serves to fuel suspicions in the Aboriginal 
community. 

The developer, who is experïencing pressure fiom his investors to start 
constructio~~, has threatened to abandon the-project if a deal cannot be conduded 
quickly. DIAND is also facing pressure from a number of federal cabinet 
d e r s  who have voiced their support for the project and are womed that any 
further delay will play into the hands of the environmental groups who are 

- 

opposed to any development in the region. Nwerthelw, some officials in 
DZAND are concerned that the compensation package does not adequately reflect 
the value of the land Nor does the package indude any offer to provide the Band 
with suitable replacement lands elsewhere in the immediate vicinity. DIAND has 
written to advise the Band of its concems, the developer's threat and DIAND'S 
recommendation that furcher negotiations be undertaken on the basis of a more 
comprehensive property assessrnent and a survey of suitable replacement lands. 
The recommendation is rejected and a Band meeting is hurriedly convened to 
consider the surrender and lease agreement. When the vote is held the Band 
narrowly agrees to proceed with the surrender on the terms offered by the 
developer. 

Must DIAND permit the lease to proceed based on the results of the 
surrender vote? WU it be in breach of a fiduciary duty if it allows what later tum 
out to be an improvident bargain to proceed? Which Aboriginal interest are to be 
given paramountcy when considering how best to discharge its fiduciary 
obligations? 1s DIAND the only govemment entity which is seized with fiduciary 
duties with respect to the Aboriginal title interest. In view of the various interests 
involved, is the federal Crown in a conflict of interest and, if so, how are its 
various cornpethg interests to be managed? What if any fiduciary duties will be 
owed by the provincial Crown as the p&cipd lessee these circumStances? 



Chapter 2 - The Canadian Fiduciary Constmct: 
"A Concept in Search of a Principle"? 

& The Fiduci- Relationshi~ - A Traditional View: 

What, for want of a bener description, might be termed the fiduciary principle, is 

one of a number of equitable doctrines which found th& source in the "inadequacy of the 

common law" and the "eternal tension between certainty in the law and the need to do 

individual and contextual justicen. l Like al l  equitable doctrines, the fiduciary principle 

traces its origins to the Court of Chancery Unlike the ordinary Courts of Justice, which 

were preoccupied with the "more certain 'legd aspectsf of the law, such as contract and 

tort", the Court of Chancery had "equitable jurisdictionn in matters related to trust, 

confidence and good hasrnuch as the Court of Chancery was guided by the 

"timeless goals of justice, equality and faimess", the various equitable maxims which 

subsequently evolved appear more in keeping with the natural law, and the chanceIlors' 

canon law background, than with the precepts of the comrnon law which were developiag 

in the ordinary Courts of Justice in the same period.5 By the nineteenth century, the 

'B.M. McLachh J., "The Place of Equity and Equitable Doctrines in the 
Contemporary Common Law World: A Canadian Perspectiven in D.M.W. Waters, ed., 
Eqzïity, Fidu&& and T ! ,  2993 voronto: Carswd, 1993) 37 at 37-8. 

*G.V. La Forest Jey "OveMew of Fiduciary Dutiesn (The 1993 Isaac Pitblado 
Lectures) 1 at 13. 

'McLachh, supra  note 1 at 37-8. 



underlying premise "that where rhere is a wrong the law shodd afford a remedy ... had 

been ossified into a few, confined doctrines such as trusts, tracing and marshalling"? 

The equitable concept of fiduciary duty had been articulateci as early as 1726 by the 

English Coun of Chancery in the singular case of Keecb v. S~nfird.~ That case dealt with 

the role of a t m e e  for a leasehold interest in a commercid property which had been 

devised to an infant beneficiary under the terms of a will. The Court conduded that the 

leasehold interest was held by the trustee on a constructive trust for the benefit of the 

infant ce& que trust. As such, the trustee, who had refused to renew the lease on behalf 

of the beneficiary when it was up for renewal, was preduded from taking up the leasehold 

interest in the real property for himself, in his personal capacity. Furthermore, he was 

liable to account for any profits which he had made as a result of his personal involvement 

in the transaction, notwithstanding that no fraud had been alleged on the facts of that case. 

From such early nilings, "fiduciary duty was developed ... as a device by which a uustee's 

discretion over the legal interests of his or her cestwi qwe mrst could be ~ontrolled".~ 

The public policy rationale for a Gnding of fiduuary duty was traditionally tied 

to the need to "maintain the integrity and the utility of those relationships in which the 

at 38-9. While the Courts of Justice and Chancery were merged in Canada 
dmoa one hundred years ago, there was no corresponding amalgamation of legd and 
equitable principles. As a resuk, the equitable doctrines, and the discretionary remedies 
associateci with them, continueci to nwive in this country (see La Forest, supra note 2 at 13). 

'(1726), Sel.Cas.Ch. 61,25 ER. 223 [hereinafter Keech cited to E.R.]. 

'La Forest, supra note 2 at 2. 
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... role of one party is perceived to be the service of the interests of the other"? In this 

respect, 

fiduciary law's concem is to impose standards of acceptable conduct on one party 
to a relationship for the benefit of the other where the one has a respomibiliy for 
the presemation of the other's interem. ... it does this by proscribing one party's 
possible w of the power and of the opporrunities his p o ~ G ~ n  gives, or hGgiven, 
him to act inconsistently with that responsibility.' 

In consequence, the fiduciary, who stands in a position of "trust and confidence" relative 

to a particular beneficiary, is prohibited from using his or her discretion over the 

beneficiary's interests in any marner which does not benefit the beneficiary. In more 

positive terrns, the need to uphold the "integrky and udity" of the relationship places 

upon the fiduciary the obligation "to avoid any conflict of duty or interest"? This duty 

not only predudes a fiduciary £rom using "his position to his own or to a third party's 

possible advantage", but would also prohibit transactions with third parties which are 

inconsistent with the subject matter and purposes of the fiduciary's relauonship with the 

beneficiary. l0 

'PD. Finn, "The Fiduciary Principle" in T.G. Youdan, ed., E p i ~ ,  FUIuMries and 
T~usts (Toronto: Carswe~, 1989) 1 at 27. 

9La Forest, supra note 2 at 2-3. 

'OFinn, supra note 7 at 27. FLin goes on to lia two exceptions to this general 
proposition. First, he points out that the conduct would not be considered offensive if it 
was othenvise "authorized by law". Alternately, a beneficiary could consent to a fiduciary 
so acting, if, in the circumstances of a partidar case, the beneficiary's consent had been 
"freely and informedly" given. 
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While a fiduciary rdationship can exist in situations where no specific obligation 

has yet arisen," the opposite cannot be said In other words, for a fiduciary obligation to 

arise a fiduaary relationship must first exist. But what coIlStitutes a fiduciary relationship, 

or put another way, what t u m s  an ordinary relationship into a fiduciary one? 

Although there were some "pious statements to the effect that the categonu of 

fiduciary were never dosed", it was traditionally assumed that fiduùary prinuples were 

restricted to a "finite set of preordained categories or classes of relationships"." 

Therefore, and perhaps not too surprisingly, the standard approach was to look at existing 

classes of relationships, which had already been Iabded "fiduciary", with a view to fitting 

a particular fact situation into one of the known and accepted categories. In the process, 

the courts tended to focus almost exclusively on the status of the parties involved rather 

than the oft-times unique nature and Urcumstances of the parùdar relationship which 

had actually been formed. The types of "traditional" relationships which were contained 

in the resulting list induded those of trustee-benefiüary, principal-agent, executor- 

beneficiary, bankercustomer, solicitor-client, physician-patient and directorcompany. 

Such relationships, w h .  could be analogized back to the prototypical fiduciary 

"Lac Minerais Ltd. v. International C o r o ~  Resources Ld., Cl9891 2 S.C.R. 574,61 
D.L.R. (4th) 14 [hereinafter Lac MitMi& ated to D.L.R.], where Sopinka J. aated that, "not 
al l  obligations exiaing between the parties to a well recognized fiduciary relationship will 
be fiduciary in naturen. 

%a Forest, s u p r a  note 2 at 4. 



relationship - the express trust - were rather vaguely described as relations of "trust and 

confidence". Any penon who occupied nich a position was considered a per se fiduciary? 

This so-called traditional approach suffixecl from a number of obvious limitations. 

By focusing on whether or not a particular relationship feIl within one of the accepted 

classes of fiduciary relationships, the reasonable expectations of the parties concerning 

their respective duties went largely unnoticed." Furthemore, the approach was 

seemingly incapable of recognizing the poaibility that the specific pames "had not really 

created a fiduciary relationshipn notwithstanding their technical membership in one of the 

traditional classes of supposed fiduciary relationships." In short, by concentrating on the 

question of "who was a fiduciary", the more important question of "what was a fiduciary" 

remained largely unanswered. l6 

Nevertheless, one could still look to the resulting "listn to arrive at some 

condusions concerning the basic common ingredients which it was believed all fiduciary 

relationships shared. In this regard, it was traditiondy considered that al l  fiduciary 

relationships were possessed of the foilowing characteristics: an interest to be safeguarded; 

an "undertaking" by an individual or entiy (the "fiduciary") to act for or on behalf of 

131bid. at 3. Flannigan, in R Flannigan, "Fiduciary Obligation in the Supreme 
Court" (1990) 54 Sask. L. Rw. 45 at 51, suggests that the tems "trust" and "confidence" "are 
just metaphon for the idea of a defined or limited purpose". 

14La Forest, supra note 2 at 4. 

UD.P. Owen, "Fiduciary Obligations and Aboriginal Peoples: Devolution in Action " 
[1994] 3 C.N.L.R. 1 at 3. 

16J.R.M. Gautreau J., "Demystfying the Fiduciary Mystiquen (1989) 68 Can. Bar 
Rev. 1 at 2. 
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another individud(s) or group of individUaIS with respect to the particular interest 

concerned; some latitude for the fiduciary to exercise an "independent authority", 

"discretion" or "powerW over that interesc; and, some resuIting vulnerability on the part 

of the principaLv The one characteristic that "United the classes was their tmsting nature, 

or, in analficd terms, access to assets for a defined or limited p~rpose".'~ 

B. TheModerll - View - A Canadian Perspective: 

In recent yean Canadian courts have been asked to apply equitable standards, to 

define relationships which had not previously been characterized as either fiduciary or  

non-fiduciary, in situations which were nonetheless considered to warrant the "rationde 

"A.H. Oosterhoff, Ches on the Law of Tncrts (Toronto: CarmeII, 1980) at 31-44. 
Traditionally, the term "interest" was used a h o s  exclusively in relation to property 
interests, which is how Oosterhoff characterized it in 1980. The egplanation for this 
proprietary focus lies in "the fact that the fiduciary duties find their origin in the classic trust 
where one person, the fiduciary, holds property on behaf of another, the beneficiary" 
(Hodgkinson v. Simms, Cl9941 3 S.C.R. 377 at 461 (S.C.C.)[hereinafter Hodgkmon]. The 
proprietary-based trust mode1 continued to influence fiduciaxy thinking until 1987, and 
Wilson J.'s innovative approach in h m e  v. Smith, [1987] 2 S.C.R. 99 at 136 
(S.C.C.)[hereinafier Frame]. In Frame, Wilson J. coined the phrase "legd or practicd 
interestsn to describe the nature of the interest which was capable of being affected by the 
fiduciary's unilateral exercise of power or discretion. As Finn, supra note 7 at 26 observes, 
the inherent flexibility of the fiduciary principle now senres "to protect interests, both 
persona and economic, which a society is perceived to deem vduable. ... as perceptions of 
social interests and values change so also can the ambiance of t he fiduciary principle itself". 
This explains how, in M.&+) v. M.@.) (1992), 96 D.L.R. (4th) 289 (S.C.C.), La Forest J. was 
able to condude that a father is under to general fiduciary obligation to refrain from 
inflicuxlg physical harm on the person of his daughter, without necessarily being forced int O 

an assessrnent of the child's economic interests. 

"Flannigan, sapa note 13 at 51. 



of accol~fltability".'~ In responding to the challenge, our courts have atrempted to "define, 

over the course of a number of decisions, abstract criteria that would genedy idenafg 

a fiduciary relationship without reference to a categoricd status".?* In the proces, 

fiduciary principles came to be applied to an wer expaoding number of relationships as 

the traditional fom began to shift away from the taxonomie categorization of "dasses" 

of fiduciary relationships to a more pragmatic assessrnent of the elemenu which define 

fiduciary relationships generally.ll While this latter development has not met with the 

wholehearted support of the academic and praaitioner communities,* there is a certain 

191bid. at 58. In this regard, Flannigan observes that the Court "had to consider 
prospecthg arrangements, franchisor/fratldiisee relations, the relationship berneen Indians 
and the Crown, the position of separated spouses and the siniauon of negotiating 
prospective joint ventures". 

"Arguably, this is part of a broader trend in equity. In J.G. Riddd, n e  Law of 
Trusts, 4th ed. (London: Butterworths, 1992) at 399-400, the author observes that: "[a] major 
contribution of equity to English law has lain in the way that certain ideas, originating 
within the trust, have made th& way into, and been found to serve valuably, in areas of law 
where othenvise common law and statute have held primary sway. ... the trust has in this 
and in other matters provided a fertile seedbed of ideas which have been transplanted to, 
and taken fxm root in, other fields of law." 

=For example, see Flannigui, supra note 13 at 52, for the proposition that, "the 
apparent relaxation of the arictness of fiduciary responsibility by some judgesn and "the 
effort of the Supreme Court to defme in abstract terms the criteria which characterize a 
fiduciary relaticAshipw have "pushed the law into an uncertain aaten. As McDougd 
observes, in J.L. McDougall, "The Relationship of Confidence" in D.M.W. Waters, ed., 
s u p r a  note 1,157 at 170, "[cloncem has been expressed in many quaners over the dilution 
of the fiduciary standard which is a consequence of such new uses and the la& of 
predictability in the law which is dso a result". For his part, Finn seems dismayed by the 
m e n t  situation, pointing out that "[i$ is ariking that a principle so long standing and so 
widely accepted should be the subject of the uncertainty that now prevails" (Finn, supra 
note 7 at 24, refers). 
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inevitability which seems to underscore the m e n t  movement away £ion a statu-based 

approach. In this respect, it has been suggested that: 

[me rise of fiduciary law corresponds to changing societal values. Status and 
c o n t r a d  relationships alone can no longer address the need to balance the 
personal freedom of citizens with th& interdependence upon each other and upon 
government. Thus, new fiduciary relationships continue to be f o r d a t e d  and 
high standards of care imposed? 

In Canada, the modem devdopment of fiduciary principles may be seen to have 

commenced with the 1974 judgment of Laskin J. in Chnadian Aero Seruice Ltd v. 

O'Malley." In G c d e ~ o ,  Laskin standardized the approach to be taken in assessing the 

fiduciary qualities, or lack thereof, of individual relationships. More spedicdy, he 

delineated four key issues which must be addressecl whenwer it is deged that a breach of 

a fiduciary duty has occurred, namely: ascertain the nature of the parricular relationship; 

determine the type of duties it imposes; deterrnine whether a breach of those duties has 

ocnirred; and, determine whether liability results £rom the breach? 

=A. Peltz and L. Alcuitas-Imperia, "Fiduuary Obligations as a Source of Remedies 
Against Public Officials: The Aboriginal Context and Beyond" (The 1993 Isaac Pitblado 
Lectures) 33 at 34. 

'y19741 S.C.R. 592, (1973) XI D.L.R. (34 371 (S.C.C.)[hereinafter C l r d e r o  cited to 
D .L.R.]. 

2SOwen, supra note 15 at 3, suggests that this is a test "to be applied to deged 
breaches", rather than the "four issues arising in the area of fiduciaries" - the phraseology 
which this author considers appropriate and which was adopted by Bryant, in M.J. Bryant, 
"Crown-Aborigind Relationships in Canada: The Phantom of Fiduciary Law" (1993) 27 
U.B.C. L. Rev. 19 at 24. 



addressing the first issue, Las& J. conduded that a fiduciary relationship " betokens 

loyalty, good faieh and avoidance of a conflict of duty and s&-intere~t".~~ 

Didcson J. would add to Las& JO's analysis of fiduciary relationships in his 1984 

judgment in Cherin et aL v. B e  Queen, where he wodd condude that, "[ilt is the nature 

of the relationship, not the specific category of actor involved that gives rise to the 

fiduaary duty"." In this regard, Dickson J. found that an obligation of one party, to act 

"for the benefit of another", which "carnes with it a discretionary powern, would result 

in a h d i n g  that the party so empowered is a fiduciary? La Forest J. would later 

characterize the judgments in CllnAero and Gu& as the beginning of the "movement 

£rom the traditional categorïcal approach to what may be termed a principled approach 

to fiduciary duties"." 

The Suprerne Court of Canada had further occasion to consider the characteristics 

of fiduciary relationships in Frame v. Smith. In that case, Wilson J. niggested, in her 

dissenting opinion, that: 

Relationships in which a fiduciary obligation have been imposed seem to possess 
three general characteristics: 
1) The fiduciary has scope for the exercise of some discretion or power. 
2) The fiduciary can unilaterally exercise that power or discretion so as to affect 
the beneficiary's legal or practicd interests. 

Z6CanAero, sztpr~f note 24 at 382. 

Tl9841 2 S.C.R. 335 at 384, 13 D.L.R. (4th) 321 (S.C.C.) [hereinafcer Gu& cited 
to S.C.R.]. 

%a Forest, s u p r a  note 2 at 4-5. 



3) The beneficiary is peculiarly vulnerable to or at the mercy of the fiduciary 
holding the discretion or power? 

By 1989, and the decision of Sopinka J. in Lac Minerah Ltd v. Internafiami Corom 

Rerources Ltd., the Supreme Court of Canada had adopted Wilson J.'s description of the 

characteristics of fiduciary relationships? 

On the facts in Lac Miwah, a majority of the Supreme Court of Canada 

conduded that a fiduuary relationship had not been formedJ2 According to Sopuika J., 

who penned what must be considered the majority judgment on this issue, the absence of 

any vulnerability on the part of the plaintiff (Corona) was the key factor in reaching this 

determination? Wilson J. and La Forest J. wrote separate judgments in Lac Miwak. For 

Vxame, v a  note 17 at 136. Wilson J. characterises her description as a "rough and 
ready guide". 

31Lac Miwak, ssupra note 11 at 27 and 62. Gautreau, supra note 16 at 5, takes issue 
with this assessment, insofar as it pertains to the issue of "vulnerability", pointkg out that: 
"it is not a characteristic of the relationship, but rather, it is a characteristic of the result of 
the relationship". The Supreme Court has continued to employ the term Llegal or practical 
interests" in its judgments without elaborating further on its meaning (see for example 
Hodgkinson, supra note 17 at 430 and 466). However, based on the expanded number of 
situations in which fiduciary relationships have now been identified, it seems clear that the 
term "legal or practical interests" must indude any interest, be it personal or economic, 
which is capable of being recognized at law or in equity. For a further discussion of the 
issue, see note 17, supra. 

'The case involved a dispute between two mining companies over the alleged misuse 
by the senior company &ac Minerah Ltd.), of information, concerning the supposed quality 
of a gold deposit, which had been disdosed to it by the junior company (International 
Corona Resources Ltd.) during the course of negotiations related to a proposed joint 
venture. Both parties were sophisticated businesses dealing at a r m s  length. 

33McDougd, supra note 22 at 165, argues that "Sopinka J.'s andysis confuses 
vulnerability with inequality of bargaining power. The fact that the parties are equal in 
bargainhg power, sophisticated and otherwise capable of protecting themselves should not 
have been the reason for rejectixxg liability based on a fiduciary obligation arising out of the 



her part, Wilson J. found that in giving Lac Minerah Ltd. access to confidential 

information, Corona had placed itself in a position of vulnerability which in tum gave Ne 

to a fiduciary duty on the part of Lac Minerah Ltd. "not to use that information for its 

own exdusive benefitl'? In short, Wilson J. conduded that the requisite element of 

vulnerability was indeed present insofar as the minise of confidentid information was 

concerned. 

La Forest J. took a rnarked depamire from the other members of the court in Lac 

M e &  by arguing that the question of whether or not a fiduciary relationship had been 

created should not be addressed solely with seference to the presence or absence of 

vulnerability, rather: 

the issue should be whether, having regard to all  the fa- and c i r m a n c u ,  one 
party stands in relation to anothersudi that it could reasonably be expected that 
the &her would a a  or refrain from acting in a way contrary to the intkests of that 
other? 

As La Forest would later explain in his extra-judicial writings, "the presence or absence 

of vulnerability, while an important criteria, is not a necessary one if it can otherwise be 

transfer of confidential information." 

''Lac Minerizk, ssupra note 11 at 16. Lamer and La Forest JJ. also conduded that, 
rhere was a fiduciary obligation upon the defendant not to misuse the confidenual 
information. It may be noted that Lamer J. did not directly address the issue of 
vulnerabiliry in his judgment. 

3sIbid. at 40. La Forest J. expressed the opinion that: "the existence of a fiduùary 
obligation can be said to be a question of fact ro be determined by examllung the speac 
facts and circumaances surrounding each relaUonshipw. On the basis of Corona's 
reasonable expectation that Lac Minerals Ltd. would have acted in Corona's best interests, 
La Fores J. would have conduded that a fiduùary relationship had been created on the facts 
in that case. 
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shown that one party had a reasonable basis for expecting that the other p q  wodd act 

in its best interestsn? It has been suggested that La Forest J.'s dissenting judgment in Luc 

Milterah "marked an important new deparnile" for the Supreme Court insofar as it 

embodies "a more flexible and expansive test for the existence of fiduciary duty"?' 

The Supreme Court of Canada would have occasion to revisit the issue of 

vdnerability in the 1994 case of Hodgkinson v. Simmx3' That case concerned the nature 

of the relationship between an accountant and his stock broker cfient. The stock broker 

had relied on the accountant for the latter's tax planning and tax sheltering expertise. For 

his part, the accountant encouraged his dient to invest in a rea. estate development. 

However, the accountant fded  to disdose that he was dso aaing for the red estate 

developer. The majority of the Supreme Court, represented by the judgrnents of La 

Forest and Iacobucci JJ., took the view that the relationship was a fiduciary one?g The 

"ority judgment, which was jointly written by Sopinka and McLachlin JJ. and 

concurred in by Major J., reached the opposite conclusion. What is interestkg, for our 

36La Forest, supra note 2 at 7. 

3?McLadilLi, szpa note 1 at 41 and Owen, szpa note 15 at 6. She goes on to suggest 
that La Forest J.'s judgment in Lar M h &  is a "reflection of the court's felt need to bring 
the iaw into harmony with communirty mores" by using equitable ciocvines to "supplement 
the le& letter of c o n t r a d  obligations". T t  may be noted that, in this contexc, McLadilin 
J. does not distinguish between the existence of a fiduciary relationship, on the one hand, 
and the presence of fiduciary duties or obligations, on the other. 

38Hodgkimon, supa note 17. 

39Majority opinions were written by La Forest J. (on behaf of himself, L'Heureux- 
Dubé and Gonthier JJ.) and Iacobucci J. 



purposes here, is the extent to which the majority and minority judgments diverged over 

the issue of vuherability. 

In the view of the &or* judges in Hodgkimon, the relationslip in question was 

not one of the traditional perse fiduaary relationships; nor could it be said that aspects of 

it had assumed a fiduciary chamcter." In this regard, Sopinka and McLadilin JJ. 

conduded that it is "the m d  conferring and acceptance of power to the knowledge of 

both parties that creates the special and onerous trust ~bligation".~' On  the facts in 

Hodgkinson, they found that the evidence did not establish that "total power over the 

&airs in question" had been given by the investor-dient or  assumed by his acco~ntan t .~~  

As such, they considered that the key dement of vulnerability was missing. In reaching 

this factual determination, they relied on the majority judgrnents in Lac Minerah for the 

proposition that it was the "indispensable nature of the feature of vulnerability" which 

was the "hallmark to which a court looks in determining whether a fiduciary relationship 

&*" 43 

In Hodgkinson, La Forest J. took the opportunity to b d d  on the "expectation" 

analysis he had developed in Lac MinnrzIs. To that end, he reiterated his view that "the 

concept of vulnerability is not the hallmark of fiduciary relationship though it is an 

'OHodgkinson, supra note 17 at 465. 

'%id. at 467. 

'21bid, at 471. 

"lbid. at 466-7. 



important indicium of its exkence".* La Forest J. evidendy considered wlnerability to 

be inherent to the established or per se dass of fiduciary selationships, nidi as that of 

uusteebenefiuary or agent-principal. However, he went on to argue that the three-step 

andysis which Wilson J. had first proposed in h e ,  although helpful in determining 

whether new classes of relationships were per se fiduuary, encountered difficulties "in 

situations in whkh fiduuary obligations, though not innate to a given relationship, arise 

as a matter of fact out of the specific circumstances of that particular relationship"." In his 

view, vulnerabïiïty as well as discretion, influence and trust, were merely "non-exhaustïve 

examples of evidentiary factors to be considered" when examinhg this latter type of 

relationship. What was redy required was some "evidence of a mutual understanding 

that one party has relinquished its own seIfIfinterest and agreed to act solely on behalf of 

the other party"." As sudi, he argued that: 

The existence of a fiduciary duty in a given case will depend upon the seasonable 
expectations of the parties, and these in tum depend on factors such as trust, 
confidence, complexity of subject matter, and community or industry standards." 

"IM. at 412. In this regard, La Forest J. appears to have been infiuenced by the 
writings of P.D. Finn, s q a  note 7 at 46-7, who suggests that, "[wfiar must be shown ... is 
that the actual circumstances of a relationship are such that one Party is entitled to expect 
that the other will act in his intereas in and for the purposes of the relationship. 
Ascendency, influence, vulnerability, trust, confidence or dependence doubtless will be of 
importance in making this out, but they will be important only to the extent that they 
evidence a relationship suggesthg that entitlernent. The critid matter in the end is the sole 
that the deged fiduciary ha ,  or should be taken to have, in the relationship." 



Therefore, according to La Foresr J., the key question to ask is "whether, given all the 

surrounding &-ces, one party could reasonably have expected that the other pary 

wodd act in the former's best interem with respect to the abject matter at issue"." 

On the fam in Hodgkimon, La Forest J. found that the stock brokerslient had 

placed reliance on the professional advice of his accountant and that the latter was weU 

aware of the former's reliance on his discretion. In his view, this resulted in a "power- 

dependencyn d~mamic.'~ To La Forest J., it mattered little that the accountant might have 

been able to take action to protea himself from potential harm.'' He was paying for the 

accountant's expertise and it was reasonable to expect that the accountant would act in his 

best interests. 

The Hodgkinson case reveds a disturbing lack of uniformity in the various 

judgments delivered." As a result, it is difficult to determine whether La Forest JO's 

'8Hodgkinron, sup/a note 17 at 409. 

' T a  Forest J. points out, Ibd  at 430, that "power and k e t i o n  in this context mean 
only the ability to cause harm. Vulnerability is nothing more than the corollaty of the 
ability to cause harm. For this reason it is undesirable to overemphasize vulierability in 
assessing the existence of a fiduciary relationship." At p. 4 1 1 he refers to the case of Norberg 
v. W ~ r i b ,  [1992] 2 S.C.R. 226, where he employed the term "powerdependant 
relationship" to characterize a situation of sexual abuse perpetuated by a physician on a 
young cimgdependant female patient. Interestingly enough, while McLachlin J. dealt with 
that partidar case on the basis of fiduciary duty, La Forest J. choose not to. 

MLa Forest J. argued, Ibid. at 431, that, "the refusal to protect this reliance on the 
grounds that the appellant somehow had the means to protect his own interests is to take 
an impoverished view of the law in this area". 

5'Presumably, Flannigan would view this dedsion as symptomatic of a trend he 
noted as early as 1990. In this respect, he had obsenred that: "[tlhe Supreme Court is plainly 
experiencing mdty in corning to tenns with fiduciary obligation. No consensus on a 
suitable approach is apparent in the cases. If anything, the court has become more 



"reasonable expectationw anal+ will ultimatdy prevail and whether reliance rather than 

vulnerabilif~ should be considered condusme when artempting to determine whether or 

not a particular relationship has a fiduciary In short, t h e  is still some lingering 

uncertainty with respect to the fwidamental issue of what collstitutes a fiduciary 

relationship. This explains why the Supreme Court has nwer been able to agree on a 

concise definition. Nevertheles, based on the extent to which equitable priuciples have 

evolved in Canada in recent years, we can at lest advance the following definitions as a 

partial statement of existing fiduciary principles in this country: 

A fiduciary relationship will occur where a penon undedes ,  either expressly or 
by implication, to act in relation to a matter in the interests of another, in a 
manner that is defined or understood by them, and is envusted with a power to 
affect such interests. The other person relies on or is othe& dependant on this 
undertaking, and, as a result, is in a position of wlnerability to the exercise of such 
power; and the f is t  person knows, or should know, of such reliance and 
vulnerability. The nature and circumstances giving rise to the undertaking are 
such that loyalty and good faith are intrïnsic elements of the consequent d ~ t y . ~ ~  

unpredictable with each decision" (Fhnnigan, supra note 13 at 70, refers). 

S2Unfortunately, while Iacobucci J. agreed with La Forest J.'s conclusion rhat the 
relationship in Hodgkinson was a fiduuary one, he did not comment on the key issues which 
divided the court (iee Hodgkimun, supra note 17 at 480). 

53Gautreau, supra note 16 at 7. It should be noted that, to date, no one definition has 
been adopted by the Supreme Court. The omission may wd signal a more fundamental 
theoretical problem. In this respect, after canvassing the various theories, Rotman, in L.I. 
Rotman, ParaIIel Paths: Fiduciury Doclrine and the Crown-Native Relationship in Canada 
(Toronto: Univ. of Toronto Press, 1996) at 174, concludes that no one theory "in and of 
itself, provides a satisfactory basis for understanding fiduciary doctrine". ~ s ~ i n n  points 
out, s y r r a  note 7 at 26, u[wIe have no shortage of rival approaches, but none has carried the 
&y." Finn attributes the Yack of a workable and unexceptionable definition of a fiduciary" 
to uncertainty conceming "the proper purpose of the Gduciary principle". Whatever the 
reason, it is important to recognize that, when difficulties have been encountered in 
determinkg whether a particular relationship could be considered fiduciary in nature, the 
Supreme Court has repeatedly elected to retrace the progression of cases, both traditional 



S-ific and G e n d  Fiduciary Oblbtions: 

In the dassic trusteebenefiaary relationship, which is typified by the express trust, 

"the trustee is under a duty to act in a completely selfless manner for the sole benefit of 

the twc and its beneficiaries ... to whom he owes 'the utmost duty of l ~ y a l t y ' " . ~  It rnay 

be argued that the imposition of such a duty is in direct response to the unique structure 

and requirements dictated by the fiduciary consuuct. After all, 

[fliduciarïes serve as a substitute for their beneficiaries and hold power conferred 
upon them by beneficiaries ... to discharge their substitutionary function. In order 
to reap the perceiveci benefits of substimted judgrnent, power must be conferred. 
But with the power cornes the possibility of s&dealing or neglect. Law's 
resolution of this dilemma is the fiduciary obligation ... .55 

and modem, which have applied the fiduciary principle, rather than attempt to fashion a 
definition to incorporate the essential points which those cases illustrate. As a minimum, 
the judgments invariably end up UUng Dickson J.'s comments in Gu& (referred to ssupa 
in relation to notes 26 and 27) and Wilson J.'s 'rough and ready guide" in F m e  (see note 
30, supra). The Lac Miwah and Hodgkinson cases are illutrative of this tendency. Indeed, 
as Peia and Alcuiras-Imperial observe, supa nore 23 ar 33, some commentators have even 
"questioned the efficacy" of attempting to arrive at a defïinition at d. The Gautreau 
definition, which postdates the decision in fiame, is proffered here in an anempt to provide 
the reader with a concise, useful nimmary of the salient issues upon which there is 
considered to be p e r d  agreement. In this regard, one should not be unmindful of the fact 
that the Court has found little to agree on in this area since it subscribed to  Wilson JO's 
approach in Frame. Whde it must be understood that the Court has not specifically 
endorsed this nor any other attempt at a partial defiition, it may be relevant ti note th& 
La Forest J. makes reference to &utre&s m i d e  in Lac ~ i n & a ~ s ,  sup i  note 11 at 26. 
Similady, in her extra-judicial writings, McLadilin J. cites Gautreau in support of the 
proposition that "to establish a fiduciary duty and determine its scope, one looks to the 
precise nature of the undertaking" (see McLadilin, supra note 1 at 44). 

%La Forest J. in Hodgkimon, supra note 17 at 461, citing Keech, s u p r a  note 5 at 223. 

55C. Massey, "American Fiduciary Duty in an Age of Narcissism" (1990) 5 4 Sask. L. 
Rev. 101 at 101-2. 
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While more specific duties may also r d t  kom the p e d a r  undertaking in each case,% 

and while our understanding of the other s d e d  elements of the fiduciary relationship 

has wolved to some ment, the nature of the general duty of loyalty, which underscores 

the fiduciary relationship, has remainec! fairly constant. It is n o d y  characterized in the 

following, or sllnilar, terms: 

The obligation imposed rnay Vary in its specific substance dependhg on the 
relationship, though compendiously it can be described as the fiduciary duty of 
loyalsr and will most o h  indude the avoidance of a conflict of duty and interest 
and a duty not to profit at the expense of the benefiuary ? 

The general duty of loyalty also requires "that the fiduciary be fat,  honest, and, most 

important, act always in the best interest of the benefi~iary".~~ 

The so-cded general duty of trust and loyalty may not be the only duty owed. 

Indeed, once having established the existence of the fiduaary relationship, the focus shifts 

to an assessrnent of the nature of any specifïc duties which may be owed based on the 

561n this regard, "the scope of the ensuing fiduciary duties can be determined by 
looking at the nature of the undertaking" (Bryant, szpa note 25 at 22, refers). 

nLa Forest J. in Lac Minerah, sapa note 11 at 28. Oosterhoff, szpxa note 17 at 3 1, 
puts it in the following terms: "[a] fiduciary relationship is one in which there is a duty on 
the fiduciary to act solely for the ben&t of another or others with respect to any property 
that is the subject matter of the relationship. This duty has often been desuibed as the duty 
of loyalty". In his extra-judicial writings La Forest J. argues that a "generalized duty" is 
emerging to govem the situation where "one party happens to be in a position of ovemding 
power or influence". He suggesrs that "the substance of this duty is very simple: a stria 
prohibition against any and all objectionable forms of advantage taking" (La Forest, supra 
note 2 at 9, refers). 

'?Massey, supra note 55 at 102. 



unique facts which d e h e  the pdcular reiationship under 

undertaking which will be determinative in rhis regard. One 
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con~ideration.~~ It is the 

must therefore ask: 

... what has the fiduciary undertaken to do? How has he undertaken to do it? Does 
the law expect anything eise from him? ... The duty to be obeyed can Vary in a 
number of ways: (1) the inter- to be served; (2) the duties to be performed; (3) 
the standards to be attained; and (4) the restrictions to be obeyed. ... A fiduciary 
relationship does not necessarily connote a total alkmbracing duty and loydty to 
the principal for all p'iposes. (emphasis added) * 

Based on the foregoing, would it be correct to condude that a fiducïary duty is so 

exclusive that it transcends a l l  other interesu, including those of the fiduciary? While such 

a condusion will no doubt follow in certain Urcumstances, the better view is that "a 

fiduciary may not profit from an act which occurs within the scope of the duty that he 

undertalces, unless it is with the informed consent of his principal? Furthesmore, while 

a conflict of interest is the antithesis of a duty of loyalty, there will be no conflict of 

interest unless the conduct in question conflicts with "the duties to be performed" or 

offends the "interem to be served". In other wordr, the question is one of fact. In cases 

59As La Forest J. observed in M . 0  v. M.@), supra note 17 at 326, "the substance of 
the fiduuary obligation in any given case is not derived fsom some immutable lia of duties 
attached to a category of relationships. In other words, the duty is not determined by 
analogy with the 'established' heads of fiduciary duty. Rather, the nature of the obligation 
will Vary depending on the factual context of the relationship in which it arises." 

60Gautreau, s z p m  note 16 at 18-19. Nor is the case that every aspect of a fiduciary 
relauonship mut necessarily give rise to a fiduciary obligation - a principle discuaed supra 
note il. 
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where there is questionable conduct "the onus is on the fiduciary to rebut? In this 

regard, the motives of the fiduüary - however weli m&g - will not provide a defence." 

Q Remedies: 

Traditionally, restitution was equity's answer to the question of the appropriate 

response for a breach of fiduaary duty. The fiduciary was bound to disgorge any profits 

made as a result of the breach." The d e  was meant to discourage fiduciaries Gom 

becoming involved in activities where there was a possibility of improper activity." 

Various "specific and detailed" d e s  evolved to govern the actual form which the 

restitution would take. For example, 

the remedy of rescission is available not only against the trustee but &O against 
d e r e e s  from the tnistee who are not able to avail themselves of the defence of 
bom# purchasers for d u e  without notice ... .66 

"Owen, s u p r a  note 15 at 2. 

"T.G. Youdan, "The Application of Proprietary Remedies" in T.G. Youdan, ed., 
supra note 7,93 at 94-5. As Youdan goes on to point out, the requirement to disgorge is 
based on "[t@vo weU-known generd principles ... . The fus, 'the conflict principle,' is that 
a fiduuary must not place himself in a position of conflict between his self-interea and his 
duty; the second, 'rhe use of position principle,' is that he musr disgorge profits made from 
his fiduciary position. " 

65Youdan notes that this had been referred to as equity's "'prophylactic' approach" 
(m. at 94). 



While the parties could themselves agree to reschd an impugned transaction where the 

third party was a bom@ purchaser for value without notice, in the absence of such 

agreement a court could order that the property interest, which should have been 

safeguarded, be resold with any surplus going to the beneficiary and any loss to be 

accounted for by the fiduciary. Of course, the fiduciary d l  dways be liable to account 

for any profits whkh he or she had realized as a result of the breach of duty. 

In recent years, the flexibility which has characterized the application of fiduciary 

principles has been reflected in the expanded list of remedies to which courts c m  now 

look to redress a breach of fiduciary duty. This new flexibility can be observed in die 

1991 decision of the Supreme Court of Canada in &mon Enteqwkes Ltd v. Boughton & 

Co.' In Cnuon a majority of that court took the view that a plaintiff was fiee to choose 

between le& and equitable remedies where an action for a breach of fiduciary duty was 

also maintainable at law in accordance with contract, tort or negligence law principles. 

Writing for the majority in that case, La Forest J. explained the rationale for this 

conc~usion in the following terms: 

The vuth is that b&g different policy considerations underlying one action or 
the other, I see no reason why the same basic daim, whether h e d  in terms of 
a common law action or an equitable remedy, should give rise to different levels 
of redresd8 

g[1991] 3 S.C.R. 534, (1991) 85 D.L.R. (4th) 129, (S.C.C.)[hereinafter Clmon üted 
to D.L.R.]. 

MIM. at 148. The court did not take a unanimous approach to the issue of remedies. 
Indeed, in her minority judgment, McLadilin J. argued againa the mixing of common law 
and equitable remedies. Academic writers have dso questioned the defensibility of the 
move towards integration (see, for example, J.D. Davies, "Equitable Compensation: 
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By looking to a wider range of rernedies beyond the tradition4 equitable remedy 

of restitution, c o u .  now appear willing to effect "a just appraisal of the compensation 

which should be paid, taking into account the gravity of the wrong which was d ~ n e " . ~ ~  

In this respect, La Forest J. wodd observe that the mlaims of equity are "malleable 

principIesn that can be flexibly adapted to serve the ends of justice "to achieve a different 

and fairer resultn .7O 

E, Trends and Tendencies - the Future of the Fiduciarv Princide: 

In recent years, we have inueasingly seen how recourse is being made to "equitable 

doctrines where, on the fiontiers of developments, the Canadian courts are in search of 

solutions to new problern~".'~ However, as the Hodgkimon case seems to suggest, the 

Supreme Court has not yet W y  corne to terms with the fiduciary construct in its non- 

Causation Foreseeability and Remotenessn in D.M.W. Waters, ed., szpu note 1,297 at 299, 
323). 

"C. Huband, J. "Remedies and Restitution for Breach of Fiduciary Duties" (The 
1993 Isaac Pitblado Lectures) 21 at 31. As Mr Justice Huband goes on to explain, the 
C h o n  case signals the courts attempt to escape the "rigorous application of the equitable 
remedy of restitution by taking into account the nanue of the fiduciary breach and the 
conduct of rhe claimant". In his view, issues of remoteness, causation, mitigation, and the 
plaintiff's own carelessness, must now be considered relevant. 

mGcnson, sapa note 67 at 151-2. The &mon case is also noteworthy inasmuch as 
the Supreme Court conchded that a breach of fiduciary duty could vise in circumaances 
where a fiduciary was not acting from his or her own seif-interest or that of a chird Party. 
In this regard, as Huband J., Ibid. at 31, observes, a partinilar breach "may be tantamount 
to deceit and th&, while on the other hand it may be no more than an innocent and honest 
bit of bad advice, or a failme to give a timely waming". 

"D.M.W. Waters, "New Directions in the Employment of Equitable Doctrines: The 
Canadian Experience" in T.G. Youdan, ed., s w a  note 7,411 at 412. 



traditional setting. This has prompted some writers to label "[tlhe fiduciary relationship 

a concept in search of a prin~iple".~ 

Assurning that the heretofore thorny issue of characterization or identification is 

overcome, other hurdles will semain. As La Forest J. has himself noted: 

[tlhe reaI challenge in movïng away from the traditional categories of liability lies 
in determining the criteria to dernarcate the scope of this duty for the purposes of 
deüding whether there has been a breach? 

This, in tum, presupposes that our courts are prepared to engage in a reassessment of the 

policy rationale which supports the f iduciq constr~ct "and define what fiduciary 

obligation is to becorne"." We may already be entering this new and important judicial 

phase. In this regard, McLachlin J., for one, has suggested that: 

the initial burst of creativity may be yielding to a period of consolidation with the 
courts increasingly preoccupied with establishg appropriate doctrinal limits for 
new equitable remedies and ensuring that they mesh with other rules governing 
civil redress, to the end of assuring a comprehensive, coherent set of lepl remedies 
for civil ~rongs.~' 

'?Finn, szpa note 7 at 54-5. 

nLa Forest, supra note 2 at 2-3. 

74As Flannigan, s u p r a  note 13 at 45, observes: "we are dealing here with a default 
scheme of regdation. That is ... a determination of the kind of regulation we, as a 
community, wish to apply when interacting parties have not completely defmed their 
respective positions." The cutrent aate of uncertainty in the law suggests that a consensus 
has not pet been reached concerning how the doctrine of fiduciary duty will accomplish the 
regulating role which it appears the courts are now prepared to accord it. 

"McLachlin, supra note 1 at 55. 
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Perhaps this is what La Forest J. has in mind when he approvingly refers to the "gradual 

trend ... towards an integrated law of civil  obligation^"?^ While some may take a more 

pessimishc view of the future of the "fiduaary designationn, as a flexible docaine it hardly 

seems in any danger of retuming to the relative position of obscurity it had occupied in 

equity for well over two centuries. Simply put, "it is too convenient, meaningftd and 

descriptive of those special cases of human relationships where trust and honour are of 

very specid value and importa~ce".~ 

While Dickson J.'s judgrnent in Guerk may, in part, have ushered in a 

"principled" approach to the assessrnent of relationships which can be said to give rise to 

fiduciary duties, it &O represents the first application of fiduuary principles to define the 

relationship between the Crown and the Aboriginal peoples of Canada. Having 

estabiished the theoretical basis for an understanding of the principles which underscore 

the modem view of fiduuary relationships, the balance of this thesis will focus s p e d c d y  

on the Crown-Aboriginal fiduuary rdationship. The analysis will commence with a 

discussion of what Dickson referred to, in GuPrn and Sparrow, as the "roots" and 

"sources" of an "historie relationship" - a relationship which owes its existence, as a 

76La Forest, supra note 2 at 12. The trend is evident in the recent deusion of the 
Supreme Court in Soulos v. Korkontzilas, [1997] S.C.J. No. 52 (S.C.C.)(QL), where writing 
for the majority McLachh J. expands the lia of circumstances in which the equïtable 
constructive trust would be available to indude "wrongful a m  like fraud and breach of duty 
of loyaty" as well as the more traditional "unjust enrichment and correspondkg 
deprivation" situations (see para 43). 

"Gautreau, supra note 16 at 29. 
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fiduuary construct, to a long-standing pattem of d&gs between the Crown and the 

Aboriginal peoples of 

-- - 

"Guerin, supra note 27 at 376; R. v. S ' o w ,  [1990] 1 S.C.R. 1075 at 1108. 



Chapter 3 - Xoots" and "Sources": Towards a 
Meaningful Understanding 

of the Crown-Aboriginal Fiduciary Relationship. 

& Introduction: 

In the Supreme Court of Canada's 1984 decision in Guerk et al. v. ne Queen,' 

Dickson J. stated that "[tlhe fiduciary relationship berneen the Crown and the Indiam has 

its roou in the concept of aboriginal, native or Indian title"? NwertheIess, he went on 

to condude that the Aboriginal tide interest did not, in and of itself, give rise to a finding 

that the relationship was a fiduciary one. By 1990, and the decision in Regina v. Spurrow: 

the then-Chief Justice Dickson would add darity to his earlier judgment by obseming that 

it was both the "nature of Indian title and the historic powers and responsibilities assumed 

by the Crown" which constituted "the source" of the specific fiduciary duties which the 

Crown owed the plaintiff Indians in Gu&.' However, Dickson C.J. would go on to 

condude that: 

The relationship between the government and aboriginals is uust like, rather than 
adversarial, and contemporary recognition and affirmation of aboriginal rights 

'Cl9841 2 S.C.R. 335, 13 D.L.R. (4th) 321 [hereinafter Gueri# cited to S.C.R.]. 

216id. at 376. 

3[1990] 1 S.C.R. 1075,70 D.L.R. (4th) 385 [hereinafier Sparrow cited to S.C.R.]. 

4bid, at 1108. 



must be defined in light of this hISto7-k relationShip. [emphasis addedr 

This condusion wodd open the door to a finding that, apart from any specific duties 

which may arise on the facts of a particular case, the Crown dways has a general 

responsibility to act in a fiduciary capacity with respect to the Aboriginal peoples of 

Canadd This in tum suggests the imposition of a "general" duty of loydty, good faith 

and avoidance of a co&ct of interest? 

Based on the foregoing, one can condude, as a governing principle, that the 

Crown-Aboriginal relationship, while rooted in the concept of Aboriginal tide, 

nevertheless owes its existence, as a fiduciary consuuct, to the longstanding, histork, 

pattern of dealings between the Crown and Aboriginal peoples. In this regard, any 

attempt to grapple with the modem issues which surround the court's characterization 

of the Crown-Aboriginal relationship - induding any 

Crown's ability to discharge its fiduciary obligations in 

Uustrated by the m o  paradigm situations presented 

meauingful assessrnent of the 

the sorts of conflict situations 

in the introductory chapter - 

presupposes some understanding and appreciation of the hùtorù forces and processes 

which resulted in its creation and lent it content. 

6Categorical support for this proposition was finally given by the Supreme Court of 
Canada in Quebec (Attorney GenmaI) v. Grnada ~ t i o t t s z ~  Energy Board) (1994), 112 D.L.R. 
(4th) 129 at 147, as follows: "[ilt is now well-seded that there is a fiduciary relationship 
between the federal Crown and the aboriginal peoples of Canada". Iacobucu J. cited 
G u ~ n  as authority. 

'The prinuples discussed in G h ,  and subsequent cases. will be considered in greater 
detail in Chapter four of this thesis. 
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Ali fiduciary relationships are premised on the existence of an interest to be 

safeguarded. In this respect, ic mut be undemood that the Crown-Aboriginal fiduciary 

relationship takes its unique definition fiom the fact that the Aboriginal peoples of 

Canada had certain pre-existLng or "hktoric" interests which the Crown undertook to 

respect. While it may be tempting to expiain away any supposed a n o d e s  in the Crown- 

Aboriginal fiduciary relationship by simply asserthg that the relationship is "sui generis", 

such an approach is meaningless unless the anomalies are sourced back to the unique 

attributes of the Aboriginal interests concemed the powers and responsibilities assumed 

by the Crown in relation to those interests, and the corresponding reliance which 

Aborigind groups placed on the Crown. 

Professor Slattery, who is perhaps the leading legal theorist on the historic ongins 

of Aboriginal rights in Canadian common law, advancu the argument that, 

The Crown's historic dealings with Indian peoples were based on legal principles 
suggested by the actual circumstances of life in North America, the attitudes and 
practices of lndian societies, broad d e s  of equity and convenience, and imperid 
p01icy.~ 

Slattery suggests that the basic tenets of these legal principles "cm be discerned as early as 

the seventeenth century" but did not M y  "crystallize", as a coherent doctrine of 

"colonial" or "imperid constitutional law", u n d  late in the eighteenth century. He goes 

on to argue that the d e s  which emerged out of these principles form part of a larger body 

"B. Slattery, "Understanding Aboriginal Rights" (1987) 66 Cm. Bar Rev. 727 
[hereinafter Slattery, "U.A.R."] at 736-7. 
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of law which he terms "the doctrine of abon+ rightsn? Slattery condudes that, "from 

iu origins in British imperial law, the doctrine of aboriginal rights has passed into 

Canadian common law, and, subject to statutory modifications, operates d o d y  across 

Canadan .'O 

While Canadian courts have traditiondy shown a rductance to precisely d e h e  

the nature and content of the rights of Aboriginal peoples," there is now dear judicial 

support for a view of Aboriginal rights as possessing certain inherent features which 

predare European contact.'' Other characteristics are said to have arisen at common law 

"For example, in Czhib et al. v. Attorney-GGrzerd of British C o h b i a  (1973), 34 D.L.R. 
(3d) 145 (S.C.C.) [hereinafter C'aider], at 173, Hall J. would conchde that "[tlhe exact 
nature and extent of the Indian right or ùde does not need to be precisely stated in this 
litigation". GzZdGr turned on the issue of whether or not the plaintiff's Aboriginal title 
rights could be said to have been &guished. It seems odd that the corn could decide 
this issue without first Tidïng it necessary to determine what it was that may or may not 
have been extinguished. 

12See C'alder, Ibid. at 152 and 156, where Judson J. stated, with seference to the Privy 
Council's decision in St. Gztbe7bze's Milling & Lzmber Co. v. R., (1888) 10 A.C. 13 
(P.C.)[hereinafter St. Chtherine's Mdling], that he did not consider "the Prodamation to 
be the sole source of Indian title"; and further, that: "the fact is that when the settlers 
came, the Indians were there, orgaaized in societies and occupying the land as their 
forefathers had done for centuries". Similarly, in R. v. Van der Peet Cl9961 2 S.C.R. 507, 
137 D.L.R. (4th) 289 at 304 [hereinafcer Van der Peet cited to D.L.R.], Lamer C.J. furthet 
determined that: 

the explmation of the basis of aboriginal title in CzIder, v a ,  can be applied 
equdy to aboriginal rights recognized and affirmed by S. 35(1). Both aboriginal 
title and aboriginal rights &se from the existence of distinctive aborigind 
communities occupying 'the land as th& forefathers had done for centuries'. 
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or out of the historic relationship between the Crown and Aborigina peoples.u In short, 

there now appears to be judicid backing for a conceptuaization of Aboriginal rights 

which is capable of recognizing a multipliuy of influences. 

In this chapter, the "sourcesn and "roots" of the "htcoricn relationship between the 

Crown and Canada's Aboriginal peoples will be traced, with a view to laying a solid 

foundation for the more detailed discussion of the Crown-Aboriginal fiduuary 

relationship which WU follow in later chapters. In this regard, it might be tempting to 

wish away the complexities of this abject area by focusing solely on the jurispmdence. 

In my view this would be a mistake. As we have seen fiom the discussion in Chapter two, 

the fiduuary construct is about power, vulnerability, dependence and reliance. In this 

respect, it is important to appreuate that the Crown-Aboriginal relationship did not 

evolve in a vacuum. Nor can we attempt to apply fiduuary piinciples to Crown- 

Aboriginal dealligs as if the relationship had just been created in the latter haf of the 

twentieth century. Instead, and to the extent that law and history are reconcilable, an 

attempt will be made to treat the legal developments in this field w i t h  their broader 

UIn the words of Mahoney J. in Humlet of &km Lake et aL v. MUILrter of Idiarn Affairs 
and Northem Demiopment et ai. (1979), 107 D.L.R. (34 5 13 at 541, there is "solid 
authority for the general proposition that the law of Canada recognizes the existence of 
an aboriginal title independent of the Royal Prockzmatiort or any other prerogative Act or 
legislation. It &ses at comrnon law." In G u ~ n ,  supra note 1 at 382 Dickson J. would 
conclude that: "[tlhe nature of the Indians' interest is best characterized by its general 
inalienability, coupled with the fact that the Crown is under an obligation to deal with 
the land on the Indians' behaf when the interest is surrenderedn. 
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historical context.14 To that end, a mixed methodological approach will be adopte& 

Havkg said that, it must be appreciated that there are spacial limitations whidi musr be 

observed. As Professor Slattery suggests, there are many avenues to explore. While 

Slattery's characterizarion of the foundations of the Crown's historic pattern of dealing 

with Aboriginal groups WU be drawn upon, the analysis in this chapter WU chiefiy focus 

on the historic origins and content of that portion of the s d e d  "doctrine of aboriginal 

rightsn which pereains to the Aboriginal title interest and the Crown-Aboriginal 

relati~nship.'~ Furrhermore, the discussion will only trace the evolution of the prïnciples 

which underscore the relationship to the point of crystallization, Le., to 1763.16 Having 

said that, it must be acknowledged that the "roots" and "sources" of the relationship are 

14See J. R. Fortune, "Consuuiog Delgamuukw: Legd Arguments, Historical 
Argumentation and the Philosophy of Historyn (Winter 1993) 51 U.T. Fac. L. Rev. 80 at 
96, where the author observes that, in the past, "the courts may have been misguided in 
viewing history as law's obedient senrantn. He goes on to condude that history has a role 
to play in the ccntinuing dialogue on Aboriginal rights by illuminating a new path for the 
law rather than simply serving as "a tool of existing doctrine". 

%ee Slattery, "U.A.R." supra note 8 at 737, where the author States that the "doctrine 
of aboriginal rights" derives from a broad "body of unwritten [colonial] law" which, 
among 0th- matters, provides us with "des  goveming the stanis of native peoples Living 
under the Crown's protection, and the position of their lands, customary laws, and 
political institutions". He goes on to state that, the part of the doctrine which deals 
specificdy with native lands is termed "the doctrine of aboriginal title". "Other parts deal 
widi such matters as Indian treaties, customary law, powers of self-government, and the 
fiduciary role of the Crown." 

'This is not to Say that important dwelopments did not occur after 1763, just that the 
fundamental principles were in place by that date. Later developments wiU be considered 
in subsequent chapters to the extent that they serve to shed light on the principal issue to 
be addressed in this diesis, namely: the extent to which the Crown is able to discharge its 
fiduciary duties in conflict situations. 
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&O to be found in the broder though stiu largely illdefined principIes embraced by the 

concepts of Aborigind and treaty rights - concepts that d l  be consïdered in more detail 

in conneceion with the discussion of the jurisprudence which follows in Chapten four and 

five. Finally, it should be appreciated that while certain onginal conclusions wiIl be 

formulated here, in large measure the andysis in this chapter will borrow from the 

growing body of lirerature which already &sts on this topic. 

B. A Detaiied Examination of the O - m s  and Content o bo p - fi f A  ri ' aiTitie 
and the Crown-Aboriginal Relationship: 

In modem terms, Aboriginal title is generally descnbed as a mi gene>Zr type of 

property interest which embodies a number of characteristic features. In this respect, 

Aboriginal title is typicdy referred to as a possessory right to occupy and use land. 

However, unlike other common law propeq forms, it is viewed as a collective right 

which is premised on the origind and continuous possession of land by an organized 

group of Aboriginal people over a substantial perïod of Significantly, lands subject 

to Aboriginal tide may only be alienated to the Crown, which is already deemed to hold 

the underlying title. Alienation is normdy accomplished by a surrendes that has been 

l7Slattery, "U.A.R." sapu note 8 at 756-761; also Donohue, who writes that, "[bp 
definition, aboriginal land title is a non-treaty possessory form of property right inuring 
to native peoples by Whie of continuous occupation since U m e  immemorial". Maureen 
A. Donohue, "Aboriginal Land Rights in Canada: A Hinorical Perspective on the 
Fiduciary Relationship" (1990) 15 American kidian L. Rev. 368 at 370. 
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duly executed according to a prescribed set of requiremuits.l8 However, given the 

Crown's "overriding interest", the Crown has traditiondy &O possessed the ability to 

exànguish Abonginal title. 

This bief treatment of the broad "rules" or "principles" of Aboriginal title raises 

a number of interesthg yet fundamental questions. Why is Aboriginal title described as 

a "communaln right which is possessory or usufkctuary in nature? How did the 

underlying title to Aboriginal lands come to vest in the Crown? How did the Aboriginal 

groups who resided on these lands become subjects of the Crown? What happened to 

their customary laws, and political institutions? Why is the Abonginal title interest 

indienable except to the Crown? Most importantly for our purposes, how did the 

Crown-Aboriginal fiduciary relationship initidy come to be rooted in the concept of 

Aboriginal title; or, put another way, what historic powers and responsibilities were 

assumed by the Crown in relation to Aboriginal Utle? A logical place to begin o u  

inquiry is with a review of the hi~tonc attitudes and practices of Aboriginal societies. 

i The Historic Attitudes and Practices of Aboriginal Societies. 

In the period before contact between Europeans and Aboriginal peoples, North 

America was populated by a large number of Aboriginal groups, "organized in societies 

and occupying the land as their forefathers had done for Although some 

groups shared the land with other groups, most daimed "exclusive rights" to use the lands 

'sDonohue, Ibid. at 371. 

19C;zlder, mpra note 12 at 156. 



they possessed. uiasmuch as geographic boundaries benveen Aboriginal groups were 

t y p i d y  drawn along political lines> "[tlerritorial daims flowing fiom the independent 

statu of the politid unit ... tended to merge with c l k  to land asserted by the same 

group in its land-holding capacity" .2' 

Geographic boundaries between Aboriginal societies "tended to fluctuate" 

significantly." Migrations of Aboriginal peoples occurred: 

in response to such factors as war, epidemic, famine, dwindling game reserves, 
altered soi1 conditions, made, and population pressures. Lands that were vacant at 
one period might later be occu~ied, and boundaries between groups shifted over 
Ume. The identities of the groups themselves dianged, as weaker ones withered 
or were absorbed by others, and new ones emerged? 

Therefore, it would be incorrect to asnime that Aboriginal institutions were aatic in 

nature or that land use patterns did not evolve to suit dianged circumstances. 

Geography, dimate and the presence or absence of natural resources provide one 

obvious explanation for the diverse patterns of Aboriginal land use which existed in 

Canadaz4 However, as each Aboriginal soue y "possessed theV own territories, laws and 

*%. Slattery, ïi5e Lund Rights of Indigenozu CÙMdian PeopIes, As Affected iy bye C r o m  's 
Acquisition of n e i r  T h t o r i e s  (Saskatoon: Native Law Centre, reprint of 1979 doctoral 
thesis, Oxford) [hereinafter Slattery, L.R.I. C'P.] at 2. 

=B. Slattery, "The Hidden Constitution: Aboriginal Rights in Canada" (1984) 32 
Arn.J.Comp.L. 361 [hereinafter Slattery, "H.C. "1 at 374. 

%lattery, "U.A.R." supra note 8 at 741. 

Z4For example, some groups in temperate regions pracciced agriculture. For others, an 
abundant supply of animas, birds or marine resources provided a solid economic base. 
In this regard, it would obviously have been extremely ~ d t  for a group such as the 
Beothuk to have pursued an agrarian lifestyle given the dimate and arability problems 
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govemmentd in nit ut ion^",^ signifiant cultural variations could &O be observeci between 

Aboriginal groups. Given the inherent distinctiveness of each group, it would be a 

mistake to condude that the use one group made of the land it occupied would necessarily 

have been identical to the specific patterns of usage practiced by al l  other g r o ~ ~ s . ~ ~  

Land use patterns ~ & h i n  a particular Aboriginal group ais0 tended to reflect its 

cultural iiniqueness. Indeed, there were oken discernable ciifferences conceming the uses 

which individual members could make of the lands and resources their Aboriginal group 

possessed. In this regard, land usage "was determlied by d e s  particular to the group 

itself, as dictated by customary law and group organs of selfaovernment" ? These rules 

were often "designed within the context of a special group: one's own extended familyn? 

which are characteristic of much of Nedoundland. 

'SSlattery, "H.C." supra note 22 at 361. 

What must be recognized is that Indian groups are as different from each other as 
are White groups. ... Yet writers and speakers, Indian and White, ofcen tend to group 
hem together. Thus an Iroquoian Indian will wnte an amde conceming the philosophy 
and culture of his people and White people in Nonhem Saskatchewan will attempt to find 
similar beliefs and ways of living among the Cree. ... Little wonder that kidian people 
h d  great amusement in much of the general literature conceming the culture of Indians." 
D. Bruce Sealey, "Indians of Canada: An Historical Sketch." (Materids, Native Cultural 
Awareness Course, Ottawa, 1988) at 1. 

27Slattery, "H.C." supra note 22 at 373. 

28R. ROSS, Dancing With A Gbo~t: Explorkg Indian Redity @Iarkham, Ont.: Octopus 
Publishing Group, 1992) at 155. 



As such, they probably had more to do wïth governing relations between f a d y  members 

than with any comparable western European concept of property ownership." 

Aboriginal tide was typically of a communal father tha.  individual nahue. Even 

in circumstances where a partidar individual "was said to be ownern, his or her tide "was 

often nominal or held in trust for a group, whose members enjoyed rights of use"? 

Therefore, while a private property regime rnight have appeared to exist in such cases, a 

dose inspection typically reveals the presence of the communal property notions which 

are characteristic of traditional Aboriginal land use patterns. 

Notwithstanding the fact that there was a great diversity among the various 

distinct Aboriginal societies concemlig the usages made of the land during different 

periods of their histories, it is still possible to speak of an Aboriginal world view 

concerning the native person's relationship to the land, a view which is reflected in the 

following statement: 

We aborigiud people believe that no individual owns the land, that the land was 
given to us coilectively by the Creator to use, not to own, and that we have a 
sacred obligation to proted the land and use its resources ~ ise ly .~ l  

"" We native people did not have the concept of private property in our lexicon, and 
the principle of private ownership was pretty much in conflict with our value system." 
O. Lyons, "Spirituality, Equality, and Naturd Law" in L. Lide Bear, M. Boldt and J.A. 
Long, eds., Pdthways to Self-Determination: Càttddidn Indiam and the C e d i a n  State 
(Toronto: Univ. of Toronto Press, 1984) 5 at 9. 

%lattery, L.R.I. supra note 20 at 2. 

"F. Plain, "A Treatise on the Rights of the Abonginaï Peoples of the ConMent of 
North American in M. Boldt and J.A. Long, eds., B e  @est for Jusfice: Aborignal Petples 
and Aborigiltrfl Righu (Toronto: Univ. of Toronto Press, 1985) 3 1 at 34. 
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A number of related concepts are embodied in the traditiond Aborigina 

perspective on land. They include notions of cornmuniq or collective-based rights, an 

inter-comectedness with the community and the n a d  world, and a highly developed 

sense of responsibility to maintain and nurture Me. 

The notion that Abongid land title constitutes a collective or conmunity-based 

right to use the land which an Abonginal group possesses is reflective of a beliefs system 

which places a premium on the equality of al l  life, and the inter-coanectedness between 

individuals, th& community, and the natural environment within which the community 

is centred and upon whose sesources individual and collective survival depends. From a 

traditional Aboriginal perspective, the Aboriginal person is seen as belonging to the land?' 

Not surprisingly, "[lland is one of the most important (if not the most important) sources 

of self-identification for native people"? hdeed, many Aboriginal penons sti l l  subscribe 

to the view that: "our land is really our He. Without our land we cannot - we could no 

longer exist as a people."" 

The philosophic rneaning of "interconnectedness", may be explained in the 

following terms: "[tlhe philosophy States that we are not alone, nor can we go it alone. 

We are here not to assert dominion or to rise above the rat, but to make a contribution 

""My children are like the caribou - they belong to this land", E. Kaye of Old Crowe 
as uted in C. Notzke, Aboriginal Peoples und Naturu2 Resources in ( À I d  (North York, 
Ont.: Captus University Publications, 1994) at 173. 



&th the re~t."~' This view seems consistent with the notion that the land m o t  be 

owned, rather it is simply " borrowedn for a Ume? 

Relared to the notion of inter-connectedness is the traditional belief that Aborigina 

peoples consider themselves responsible for rnaintain.hg and numving life on earth; a 

belief based on a "recognition and respect for the equality of all elements of lifen which 

the creator has made." The Aboriginal concept of responsibility contains elements of 

what we might, in the Ianguage of the latementieth century, term ecocentric and inter- 

generational principle~.'~ Responsibility implies observance of namal laws - laws which 

reward those who conseme their resources in times of plenty, so that life WU be assured 

during the cydical periods of scarcity which must inevitably ensue. The following 

statement reflects an articulation of the responsibility concept, and the principles which 

underscore it: 

[Qhe natural law is the final and absolute authority governing Etinohah' - the 
earth we cal1 our rnother. This law is absolute, with retribution in direct ratio to 
violations. This law has no mercy; it d l ,  exact what is necessary to maintain the 
balance of life. ... AL1 life is subject, absolutely, to this authority. ... We are 
nourished by Our rnother - the eanh - from whom a l l  life springs. We must 
understand our dependence on her and protect her with our love, respect and 

"Ross, s u p r a  note 28 at 182. 

36A view expressed in P. Ittinuar, "The Inuit Perspective on Aboriginal Rights" in M. 
Boldt and J.A. Long, eds., nrpra note 3 1,47 at 47, in the following tenns: "[tlhis land does 
not belong to anyone, it's just borrowed for a time. Neither the government nor the Inuit 
have authority over it". 

37Lyons, supra note 29 at 6. 

38See T. Alcoze, "Our Common Future: Native Land Use and Sustainable 
Development" in E.L. Hughes et al., eds., Environmental Law and P o l e  (Toronto: 
Emond Montgomery, 1993)567 at 568-70. 



ceremonies. The faces of our future generations are looking up to us fiom the 
earth; and we must sep  with great care not to disturb our grandchildren. 

It shodd be stressed, however, that the Aboriginal concept of responsibility does not 

dictate an intrusive attempt to regdate the environment. On the contrary. from a 

traditional Abongid perspective, the measure of self-worth is not to be determined by 

one's ab il if^ to subdue the natural forces which surround you, rather "[tlhe s u c d  man 

is the one who understands bis role in that chin of sustenance and who dedicates his 

efforts towards maintaining harmony and balance within aIl ~reation".'~ 

From an individual perspective, notions of responsibility figure moa obviously in 

the decision-making process, for, unlike other life forms, humans were given the intellect 

to make choices which have the potential to impact upon the rest of creation." In this 

contes, responsibility requires that an emphasis be placed on long-range planning and a 

consideration of "the impact of bis or her decisions mixidfd of the past seven generations 

and the future seven generationsn." 

It remains to consider how the arrivai of the Europeans would impact upon 

Aborigind tide. We will begin by examining the various, and oft-times conflicting, 

European territorial daims in the s d e d  "New World"; then move on to consider how 

- -  

'~ROSS, supra note 28 at 182. 

'OLyons, supra note 29 at 6. 

*%LE. Turpel, "Reviewing the Honour of the Crown" (1991) 3 Human Rights Forum 
2 at 5. 



those principles of British imperid law which p e 6  to Aboriginal title and the Crown- 

Aboriginal relationship, actually evolved. 

European Territorial Ambition in the "Age of Discovery": 

U n d  fairly recently, it had been widely nirmised that European daims to 

sovereignty over North America derived fiom what has been termed the "act of 

discovery". The notion that "[dlixovery conferred title" was premised on the 

"assumption that a single code of internationd law regulated the stmggle for empire".42 

The discovery thesis may primarily be amibuted to the early nineteenth century writings 

of Chief J k c e  Marshall, of the United States Supreme Court, and more spec~cally to 

his landmark judgment in Johnon and Graham 'i Lessee v. M'lntosh. In that case, Marshall 

wrote that: 

On the discovery of this immense continent, the great nations of Europe were - 

eager to appropriate to themselves so much of it as they could respectively acquïre. 
... But, as they were all in pursuit of nearly the same object, it was necessary, in 
order to avoid conflicting settlements, and consequent war with each other, to 
establish a ~rinciple which ail should acknowledge as the Iaw ... . The principle 
was, that discovery gave title to the government by whose abjects, or by whose 
authority, it was made, against all other European governments, which title might 
be consummated by possession." 

According to Marshall, possession meant symbolic a m  such as planting standards and 

making verbal utterances. In light of his dicta in M'kitosh, one might wd condude that 

the disputes which subsequently arose between the European powers in relation to North 

42G. Lester, Aborigiml Land Rights: Some Notes on the H&ooriograpby of Englikb Ckzim 
in North Am&. (Ottawa: Canadian Arctic Resources Cornmittee, 1988) at 12. 

"(1823), 8 Wheaton 543,21 US. 240 [hereinafter M'lntosh uted to Wheaton] at 572-4. 



America centred on the "geographical extent of the rights that discovery bestowedw and 

"not over the pruiciple that discovery and symbolic possession conferred titIen.* 

Marshall had occasion to revise his thinking somewhat in his subsequent decisions 

in Worcester v. State of Georgiz and Cherokee Nation v. Stute of Georgia." In penning his 

judgments in these cases, Marshall would conclude that the doctrine of discovery merely 

"regdated the right given by discovery among the European disco ver ers".^ As such, 

Marshall would appear to be suggesting that the act of discovery did not convey the 

underlying tide perse; it merdy delivered a preemptive right (as against all other European 

nations) to acquire it." While sovereign title (sovereignty) could d be acquired by 

possession, Marshall now seems to have conduded that possession meant effecting a 

"voluntary cession1' of land fiom the Aboriginal groups which ocnipied ir. In other 

words, symbolic acts were an inadequate means of perfecting ones sovereignty daim.4s 

Marshall's andysis would have "enduring significancen. In this respect, the 

Marshall exphnation has figured promhently in the jurispmdence of Canada, Australia 

and New Zeala~td.*~ In Canada, its legacy lives on in a number of key Supreme Court of 

uLester, supra note 42 at 13. 

45 Worcester v. State of Georgia (1832), 6 Peters 515,31 U.S. 530 [hereinafter Wbrcester 
cited to Peters]; and, Cherokee Nation v. Sute of GeorgUr (1831), 5 Peters 1,3O U.S. 1. 

"Worcester, Ibid. at 544. 

"Lester, supu note 42 at 16. 

49Professor Geoffrey Lester, Ibid. at 11, explains its "astonishing influence" in the 
following terms: "[tlhese matters had been shrouded in obscurity and mystery und Chief 
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Canada decisions concerning A b o n g i d  rightsOM Nwertheless, it is important to note 

that the version of the Marshall andysis WU seems to have prwailed is that which is 

reflected in his early decisions, moa  notably his analysis in M'lntosh. 

There are a number of flaws in Marshall's anal+ in M'rntosh. Most importantly, 

there were few if any established prinuples which existed to guide rdations among 

European states during the formative period when European territorial daims were king 

advanced? When the s d e d  "age of dtcovery" began in the early fourteenth cenniry, 52 

the concept of the nation state had not yet emerged." Therefore it is diffidt  to see how 

an "iatemationd" or "law of nationsn framework could have been invoked by Marshall 

to provide a rationalization for the acquisition of sovereignty over North America." 

Jusfice Marshall, and after him, Joseph Story, undertook a detailed exphnation of them. 
At last, the English-speaking world could understand how it al l  began." 

%est noticeably in St. Càth&ne's Millng und Lamber Co. v. R., (1887) 13 S.C.R. 577 
(S.C.C.); Càlder, ,supu note 11; nrpru note 1; Sparrow, nrprrt note 3; and, Van dez 
Peet, w u  note 12. In &ker Lake, supra note 13 at 545, Mahoney J. observed, with some 
meanire of conceni, that "[tlhe vdue of early American decisions to a determination of 
the comrnon law of Canada as it pertains to aboriginal rights is so well established in 
Canadian Courts at all levels, as not now to require rationalization". 

51Lester, supra note 42 at 2. 

52The starting point used by Green in L.C. Green, "Claims to Temtory in Colonial 
America" in L.C. Green & O.P. Dickason, eds., B e  Law of Nations and the N m  Wodd 
(Edmonton: University of Alberta Press, 1989) at 4. 

')Lester, supra note 42 at 56. 

T h e  point being that any theory which purpom to explain how sovereignty was 
acquired, or define the residue of rights which were said to have remained with Abonginaï 
groups, "must be tested in accordance with the law as it existed at the time that title was 
alleged to have accrued" (Green, suprtz note 52 at 126 refers). However, as Blackstone 
noted, in relation to rights of dominion, there is a certain reluctance "about the British 



In point of fact, extraterritorial claims were advanced by the Christian sovereïgns 

of Europe either in th& personal capacity or as the "crown" holder." While international 

law would, in tirne, evohe out of "the practïce of the European Christian state.~",~~ there 

would be little formal agreement concerning how an empire might be acquked und the 

nineteenth ~ e n t u r y . ~  Inasmuch as there was strong disagreement over the definitions of 

such basic concepts as "discovery", "occupation" and "possessionn; "self-interest demanded 

that each rival sovereign ... formulate his own argument for empire, to maximize his 

claims and to prove that rival daims were unfounded in  la^".^^ In short, having 

concluded that there was no one universal European doctrine to govern the acquisition 

of sovereignty, the focus of our inquiry musr necessarily shift to examine the bais of the 

Briash Crown's daim to dominion oves the land mass which would ultimately become 

Canada. 

&dt' to delve into matters which could negatively impact upon established property 
rights. "Pleased as we are with the possession, we seem afraid to look back to the means 
by which it was acquired, as if fearful of some defect in our title; or at bat ,  we rest 
satisfied with the decision of the iaws in our favour, without examining the reason or 
autho* upon which those laws have been built." See Blackstone, ~ o m k z t a r i e s  on the 
Luv of England 2d ed. book 2, as ûted in J.Y. Henderson, "The Doctrine of Aboriginal 
Rights in Western Legal Tradition" in M. Boldt and J.A. Long, eds., nrpa note 3 1,185 at 
208. This tendency may explain the rigid adherence to Marshall's "discovery doctrine". 

5SIt was the Crown not the nation state which claimed dominion over foreign land. 
In the case of England the monarch could hold title "in his persona capacity as the lord 
of a new territory or in his capacity as the holder of a 'crown', either national or imperid. 
The Crown is not the nation-state." Lester, szpa note 42 at 56. 

56Green, supra note 52 at 4. 

aLester, supra note 42 at 2-3. 

581bid. at 58. 



The Basis of the British Crown's C l a i .  to Sovereignty. 

There can be little doubt that sovereignty over Canada, or more accuately, 

sovereignty over the lands controIled by the self-niling Aboriginal peoples who resided 

here at the rime of contact, was eventuaUy acquired by the British Crown. Similady, the 

Aboriginal peoples who resided here eventually became Crown subjects." What is poorly 

undemood is the process by which this transformation took place or how that process 

would impact upon our understanding of the concept of Abonginal title?' Hence the 

attraction of the rather simplistic notion that discovery could convey title, the attitude 

which is at the heart of the analysis in M'lntosh. In reality the historid evidence suggests 

that the acquisition of sovereignty occurred in stages over an extended period of 

English efforts with respect to North Amerka did not begin und 5 Mar& 1497, 

the date on which Henry W issued Letters Patent to John Cabot to discover and explore 

new lands "in whatsoeves part of the world placed, which before this time were unknown 

to all Chnsaans", and, to "conquer, occupy and possess" such lands thereby "acquiring for 

us the dominion, title and jurisdiction"." The seference to other Christian discoveries is 

*B. Slattery, "First Nations and the Constitution: A Question of T m . "  (1992) 71 
Cm. Bar Rev. 261 [hereinaftes Slattery, "F.N.C."] at 262. 

60SIattery, "H.C." s u p r a  note 22 at 363, who argues that, "[wlhat we la& is a proper 
understanding of when and how the native peoples of Canada were won to the degiance 
of the Crown". 

""The various temtones now comprising Canada were acquired by the British Crown 
at different stages and in different ways, for the most part during the seventeenth and 
eighteenth centuries." Slattery, L.R.I. C.P. supra note 20 at 11. 

62Biggar, H.P, ed., ne Precursors of Jacq~es Gzrtier 14974534. Publications of the 
Canadian Archives, no. 5. (Ottawa: Government Printing Bureau, 1911), as cited Ibid. at 



an obvious allusion to the then ongoing efforts of the Spanish and Portuguese 
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to explore 

and colonize the Americas. In this regard, Iberian t e m t o d  pretensions were based on 

the "monopolistic" notion that they, and they alone, had the "exdusive right to exploit 

their new dixoveries"." Cabot set sail in 1497 and reached the East coast of North 

America but did Iittle more than make a landfaiLU 

63Lester, ssupra note 42 at 59-72, points out, with reference to J.T. Juricek, Jr., English 
C h i m  ixz North Amenka to 1660 (Ph.D. dissertation, University of Chicago, 1970), that, 
while Spanish and, to some extent, Portuguese daims were at fïrst premised on papal 
grants (Papal Bulls), other Chriscian monarch's refused to acknowledge the validity of 
such gants. When later popes attempted to distance themselves fiom the supposed papal 
grants, the Spanish monarch's "began, by the 15401s, to shift the basis of their arpuents 
for the defence of their titles to discovery and possession". According to Juricek, the 
Spanish considered that the fact of discovery, which they defined as "establishing the 
existence of new territory as a result of a deliberate searchn, either gave them a "plenary 
title", or a preemptive right to obtain it through symbolic acts of possession which 
"consisted of a ritual pantomime or a public ceremony on the land conducted before 
numerous witnesses and at least one magistrate or notaryn. The simplillty of the symbolic 
am, which in traditional Roman law terms might welI be viewed as "am of conquest", 
and which the dassicist early sixteenth century writer Vitorio therefore conduded-could 
best be defended under the "laws of war", allowed the Spanish to quiddy expand the scope 
of th& temtorial daims without the need for a massive, costly and t h e  comuming 
colonization effort. Juicek would characterize this as the "pre-emptive code of territond 
acquisition" inasmuch as it "shifted attentionn away from the "confused and confusing 
question of title to the question of who had the best right to acquire it". The pre-emptive 
code allowed the Spanish and Portuguese to argue that the daims of late-corners codd be 
ignored. In this regard, they appreciated that the adiievements of Columbus and other 
early explorers "could not be denied". 

T h e  precise location of his Iandfall, in what, in all likelihood was Atlantic Canada or 
~ o r t h e m  New England, is unknown. Unofficial contemporary sources suggest that 
Cabot made some symbolic attempt to possw the land before being 10% at sea in 1498. 
See Slattery, L.R.I.C.P. supra note 20 at 97-8. 



In aualysing the English Charters issued b e e n  1496 and 1609, Professor Slattery 

concludes that these early Charters "neither assume nor confer exisgng ri* to any 

lands"; rather they operate as a sort of commission, or licence, to acquire territories for 

the Crown, in retum for rights to be granted infuhrro to the discoverer who had been 

awarded the pdcular  Charter and could succeed in carrying out the preconditions 

contained therein." This conclusion, and the fact that over the next one hundred years 

the English did not assen anything more than a preemptive rïght to acquire utle, based 

on Cabot's voyage of 1497,66 is entirely consistent with the tenets of the s d e d  

"dominative code of territorial acquisitionn to which the English, French, Dut& and 

Swedish all subscribed in that period? Furthmore, it seems dear that the English were 

66Lester, supra note 42 at 75. 

*&id. at 734. As Lester points out, with reference to Jwicek, nrpu note 63, adherents 
to the socalled "dominative code" insisted that: "valid legal tide to land in the New World 
could be acquired only through 'red', 'actual', or 'effective' occupation or possession. 
Whatever else these formulas were meant to convey, one point was absolutely clear: 
effective occupation and possession of inhabited lands could be acquired only by 
'conquest' of the Abonginal inhabitants For an uninhabited area, occupation and 
possession meant its co1onization." The precise meaaing of the terms "realn, "actual" and 
"effective" occupation or possession was nwer defined or agreed upon by those European 
nations who mbscnbed to the dominative code. Arguably this would have been 
counterproductive insofar as the status of their own daims were concemed. Listead, they 
defined the terms negatively, with a view to denying the legitimacy of "symbolic or 
declaratory possession" and turning the procedure of acquiring title into a drawn out, 
time-consuming process, which they hoped would place them on an equal footing with 
the Spanish and Portuguese. In this regard, Juricek theorized that the efforts of these "late- 
corners" were directed towards placing themselves in the best position from which to 
refute the "early and extravagant" daims of the Spanish speaking nations, while leaving 
them relatively free to attempt to perfect th& own daims as best they could. 



59 

not seeking what we, in modern times, would consider sovereignty. kideed, when these 

early Charters were p t e d ,  "English daims in North America were essentially claims to 

rights of private property, together with attendant jurisdictiond rights associated with 

lordship".' This has been attributed to the confusion which existed at that time between 

the concepts of irnpenkm and dominium" An account of a debate of the cound of the 

Virginia Company, which occurred prior to 1609, is illust~ative of the private rather than 

public law basis of thue early claims. In that account, the explmation of the objectives 

of the colonization effort in Virginia is couched in the following terms: "[wlee seeke 

Dominionn which is "absolutely good agaynst ye Na& people"." Taking the argument 

68W. at 54, where Lester goes on to condude that: "[t&e legal nature of English daims 
in North America changed l ide  throughout the entire Tudor and mon of the Stuart 
period, from 1497 to 1660". 

(jT,ester explains the "confusionn in the following te=: "with the disintegration of the 
Roman Empire, there was a general collapse of public law. The functions of public law 
and public jurisdiction feu into the hands of kings and princes who were, in tum, subject 
to the Church's daim to universal overlordship. The secular States were increasingly able 
to resist the pretensions of the papacy, and the dear distinctions in Roman law h e m  
imperium, or the right to &, Ad dominiam, or private property, became blurred; 
political jurisdiction ( i ~ ~ m )  came to be associated with landed property - in a word, 
with lordship. Thu~, at the time Euopeans became farniliar with the New World, 'in 
respect to the temtory of the state, the medieval view which confounded dominion with 
impiurn and treated sovereignty as a sort of property right was s t i l l  prevalent.' " W. at 
27-8, referring to J. Goebal, Jr-, n e  Stmggk for the Falkland Islands (JYew Haven: Yale 
University Press, 1927) at 64-5. 

"S.M. Kingsbury, ed., n e  Records of the Vi7giniz Company of London, vol Ili 
(Washington: Library of Congress, 19061935) at 3, as quoted in M. at 534. The account 
is remarkable for its darity at a rime when such explanations were typicdy discouraged. 
As Lester, at p 11, States: "[mlost European sovereigns, but in particular the English and 
French sovereigns, were exmemely reluctant to discuss just what they dairned in the New 
World and how they justified these daims in lawn. 



a step M e r ,  it may well also be appropriate to condude that title to the Englth colonies 

in North America should be dassified as a right of dominion which vested in the ear1y 

Stuart monarchs in their personal capacities?' 

Further Royal Charters were issued in 1609, 1620 and 1621 with respect to 

Virginia, New England and Nova Scotia. By this time, a shifc in continental alliances in 

Europe meant that France, rather than Spain, was England's chief rival. While France 

continued to assert it's daims to North American territory based on the dominative 

code," the English Charters of the period suggest that England was in the process of 

adopting a new position more in keeping with James I's vision of emerging imperid 

greatness.n In this regard, it may be argued that the 1609 Charter, which gave the 

appearance of a conveyance of proprietary tide to a vast area of the North American 

continent, signded the English Monarch's intention to preempt France's own temtorial 

ambitions by resorting to some of the same tactics which the Spanish had earlier 

attempted to rely up0n.7~ To that end, "Cabot was presented as the founder of English 

711bid. at 57, in reference to Juricek, nrpra note 63. 

Lom an early stage denied that other European States held either title or  
exclusive rights to any territories in America other than those actudy setded or 
controlIed Pretensions to sovereignty or exclusive rights of access based upon the Papal 
B d s  were rejected, as were daims founded upon mere discovery or token occupation." 
Slattery, LR.LCP. srrp/a note 20 at 91. A detailed discussion of the basic precepts of the 
dominative code is embodied in note 67, T a .  

"Lester, sqwa note 42 at 75-6, in reference to Juicek, mpra note 63. 

741n reality, the grant was limited by a dause which specified that ody  such territory 
was granted as "we by oure lemes patent maie or can graunten. By the standards of James 
I's royal predecessoa, "the American territory which James 'might' and 'could' gram to 
his subjects was surely only a tiny fraction of the enormous tract of land deheated. Ibid. 
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rights in North American commencing with the 1609  charte^'^ An argument may be 

made that the apparent shift was wen more dramatic with respect to the 1620 and 1621 

Charters; they have been described as "full and final grants of the territories named 

therein"." Professor Slattery takes a con- view of these Charters. He contends that 

incidental references in the prearnblu and elsewhere in the Royal Charters of the 

seventeenth century, niggest that a more realisllc attitude in fact prwailed; namely that: 

"a cession or conquest from the indigenous occupants was requisite to bring the Charter 

provisions into full effect, for the title conferred there was conditional upon actud 

a ~ ~ u i s i t i o n " . ~  Insofar as the extravagant territorial daims over North America are 

concerned, Slattery suggests that the English King was simply " broadcasting" his warning 

to other European monarch's that he was daimiag the "exclusive right to conduct or 

control activities there, to trade with the inhabitants, to hold relations with their ders ,  

to found colonies and to acquire landsn." This latter view does seem to hnd some support 

in the conduct of Britain's colonial administrators who continued to behave as they had 

at 78, citing Juricek, supra note 63 at 477-8. 

761bd. at 80. Most importantly, these Charters did not contain the "may and can 
grantw limitation clause which had been inserted in the 1609 Charter. 

nSlattery, L.R.I. C.P. supra note 20 at 110. 
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More  1609: they conducted imperid business as if "only 'discove ry and possession' codd 

convey title to new territorie~".~ 

In any ment, the significance of the seeming conflict, between the wording of the 

seventeenth cenniry Charters and the attitude and practice of Britain's colonial 

adminhators, evaporates when one appreciates that the colonial powers at times 

promoted what might be descnbed as "exuaordinary daims" in order to "improve their 

position relative to one another"." While such posturing might have had some persuasive 

value in Europe, the reality of the situation in the colonies dictated a more pragmatic 

approach. In this regard, it seems appropriate to brieny consider the policy requirernents 

dictated by Britain's long-term knperial strategy as it applied to North Amerka. 

iv. The Emergence of British Imperiaf Policy. 

British imperial policy was designed to further British interests abroad. As such, 

imperid policy was formulated in response to the challenges posed by the attempt to 

promote British national interests during the seventeenth, eighteenth, and to a somewhat 

lesser extent, the nineteenth century. The seventeenth cennuy, in particular, was a 

formative period during which intense commercial and military conflicts were waged 

between the emergent nation states of Europe. These conflicts were often played out 

against the backdrop of colonial expansionism in many diverse regions of the globe. 

nJuricek, supra note 63 at 507, as quoted in Lester, supu note 42 at 80. 

8oSlattery, "H.C." supra note 22 at 362. 



63 

In its broadest sense, British imperial policy throughout the period was 

consistently directeci towards the mximktion of British power and wealth. However, 

as a reactive exercise, imperial policy formulation occurred in stages in response to the 

challenges posed by Britain's long term imperid strategy for achieving its national policy 

objectives. In this regard, it was the need to contain the expansionist ambitions of other 

European rivals, the requirement to perfea the British Crown's overseas territorial 

sovereignty daims, and, the desire to establish new centres of commercial and agridtural 

pursuit to M e r  extend Britain's sphere of influence abroad, which &ove British 

imperial policy in its formative period." 

Nevertheless, the "real masers of North American were the Aboriginal peoples 

whose "si@cant military capabilitiesn commanded both fear and respect among the 

settlers whose scattered communities on the Adantic seaboard were extremely vulnerable 

to attack." In this regard, the English were no better off than the French, the Swedes or 

the Dutch. However, while the physical sumival of the colonists dictated a policy whidi 

manimized the potential for peacefd coexistence with the native population, commercial 

success in the highly cornpetitive fur trade demanded much more. The viability of the 

colonies as profit-making ventures was prernised on rheir ability to secure an abundaut, 

%ior to 1660 these daims might more accurately descnbed as daims to dominium 
rather than sovereignty. Lester, supra note 42 at 53, refers. 

82Slattery, "H.C." supra note 22 at 361,363. 



dependable supply of p h .  European access to fun, in tum, depended on the active 

cooperation of the Aboriginal p~pulation.~ It was for this reason that: 

[tlhe imperial powers were ... obliged to maintain extensive sets of diplornatic 
relations with native American peoples, to enter into alliances, sign treaties, and 
exchange gifts. Incoming Europeans o h  did their best to secure some authority 
over the indigrnous groups they dealt with. However fiequently they were in no 
position to do this, and it was some time before the situation changed." 

In short, to be cornpetitive as a colonîzer and a key player in the lucrative fur 

trade, Britain had to pursue an ixnperial policy of dealing with the native population 

which was at lem as fair and principled as that being followed by her closest European 

rivas. For example, if all her North European rivals, who subscribed to the dominative 

code of territond acquisition, were prepared to negotiate for the cession of lands mently 

occupied by Abongid groups in order to perfect their own territorial daims, then 

Britain would have to follow a similar strategy, even if she officidy denied doing so back 

in Europe. The seeming contradiction can best be explained as one of the "interesthg 

complications" which wodd arise from "the coexistence and interaction" of the European 

and North American spheres of influence.85 

With a view to engendering uniformity and nability in its commercial and 

colonization effort. abroad, Britah would eventually corne to develop a body of d e s  and 

831bid. at 362. As Slattery goes on to point out, "the Indian nations were not viewed 
simply as obstacles to European penetration. During the seventeenth and eighteenth 
centuries in particular, they were vdued as trading parmers and also as military allies in 
arugg1es with rival Christian powers". 
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prinaples which would govern the application of municipal law in its new colonies and 

settlements throughout the world In this regard, it t important to appreciate the impact 

which imperial policy would have on the deveiopment of the legal prinaples which would 

help shape and d e h e  our modem common law notions of Aboriginal title, as well as its 

influence on the structure and substance of the historic relationship which would come 

to dwelop between the Aborigind peoples of Canada and the Crown. At the same tirne, 

it is cmcial to recall that the evolution of British imperial policy, and its attendant rules 

and principles, was at best, a reactive exercise. Indeed, at the outset, and for some tirne 

thereafter, imperial common law was ill prepared to "confront the issues deriving from 

coloni~ation".~~ Thesefore, in the early years of setdement, the task of formulating 

Aboriginal policy was largely left to the colonists. They were chiefly innuenced by the 

"actual Urnimstances of life in North America", "conveniencen and their own notions of 

"equityM .87 Significantly, the policy initiatives which the colonists adopted would prove 

to have an enduring quality. 

86The task of formulating a uniform set of legal d e s  and principles which would, in 
tirne, come to be known as imperid common law, was very much a work in progress 
when contact was k made berneen the Europeans and the Aboriginal peoples of North 
America. As J.Y. Henderson, supra note 54 at 191, points out, in that period common law 
lawyers were "struggling to develop a national law and preoccupied with the issue of 
where sovereignty resided within Endand". As a result, they "had little interest in the law 
of nations and no theory or doctrines of law". 

%ee Slattery, "U.A.R." note 8 at 736-7. 



v. Conquest, Settlement and the Myths and Misconceptions of Evly 
Colonial-Abonginal Relationships. 

When European fisherman and exploren began arriving in North America th& 

£kt contacts were with those Aboriginal groups which inhabited c o a d  areas? For their 

part, these early European adventurers do not seem to have appreuated that North 

America was inhabited by a vas number of politically and culturdy distinct Aboriginal 

groups. From such contacts, which were often superficial and acrimonious, the belief 

grew that the Aboriginal peoples "lacked any identity that required recognition or rights 

which were entitled to respect"." 

To some extent, such notions might be explained by the fact that, in the early 

seventeenth cenniry, European diseases had "drastically reduced" Abonginal populations 

in the region which now comprises the north-eastern part of the United States, the lower 

Great lakes, and parts of southern Quebec. In the areas hardest hit, the sudden population 

88For the rnoa part, the process of establishg English colonies began on the eastern 
seaboard of what is now the United States. Therefore, it is these settlements - and in 
particular the colonies of New England and Virginia - which fumish us with our earliest 
impressions of the historic roots of the relationship, which would, in tirne, develop 
between the Crown and the Aboriginal inhabitanu of North America. 

89Green, s u p .  note 52 at 17. Ironically, the nomadic Beothuk were one of the first 
Abonginal societies which were encountered by the English. One might speculate how 
it is possible that stereotypicd notions conceming Aboriginal peoples, as socalled 
"wandering hunters with no more attachment to the land than wild animas", might easily 
have forrned from such early contacts. Indeed, "[ilt was from the Beothuk N t o m  of 
painting their bodies with a red ochre that the terms "Redn kidian and "Red skin" were 
derived". See Sealey, nrpra note 26 at 2. 
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drop fragmented social and political instituti~ns.~ The destabilizing effects of these so- 

d e d  "virgin soi1 epidemics", would, Li time, be fdt by most, if not ail, North American 

Aboriginal groups. 

When the fim English settlers arrivai in M d u s e t t s  in 1620 the land appeared 

largely uninhabited as a result of a devastating plague which had decimated Aboriginai 

populations in that area in 1616 and 1617.9' In this regard, it has been suggested, by at 

leas one historian, that New England, whose previously large Aboriginal population had 

practiced "sophisticated forms of agriculture", had effectïvely been rendered a "widowed 

T h e  far-reaching consequences of such epidemics is only now being fully appreciated. 
In this regard, a recent study of the epidemics in Huronia and Quebec of the 1630s and 
164Os, supports the condusion that the effects of "[tlhe epide&cs and the associated 
famine and depopulation were unprecedented in the losses sustainedn; moreover, they 
were perceived as "unprecedented" in th& consequences. In Huronia, it is estimateci that 
a cumulative depopulation of 69.4 per cent would have resulted from three separate 
epidemics which SUU& the area in 1634,1636 and 1639. "This ongoing disaster influenceci 
beliefs, cultural confidence and world view." S. Johnston, "Epidemics: The Forgotten 
Factor in Seventeenth Century Native Warfare In the St. Lawrence Region." in B.A. Cox, 
ed., Native People, Nutive LutZdS: (irncfdiart Indurnr, Irtrtit and Metk. (Ottawa: Carleton 
University Press, 1987) at 15,21 and 28. 

91T. Morgan, Wildernerr at Daum. ne Settling of the North American Continent. (New 
York: Simon & Schuster, 1993) at 139. Morgan guesses that this plague originated with 
the European f i s h g  parties. One witness to the aftermath, Edward Winslow, reported 
that "[t$e savages had died like rotten sheep", struck down so quidsy that they could not 
" bury one another; their skulls and bones we found in many places lying st i l l  above the 
ground, where there houses and dwellings had beenn. E. Arbor, B e  Story of the P d ' m  
Fathm (London, 1897), as cited by Morgan at 140. 



landWm9* ki short, British perceptions were, to some ment,  formed by an image of 

Aboriginal souety which, in some areas, had virtuaIly ceased to exist." 

British perceptions were also shaped by self-interest. If a land was "'uninhabited 

dessert', Englishmen going abroad to occupy it took their taw with them 'as th& 

birthrightl"?* As al l  land had to be held by some 'higher authority' the question of the 

sovereignty over vacant land could easily be resolved in favour of the colonists' 

jurisdictional sovereign - the King of England?' In 1610 this logic would be applied to the 

92Francis Jennings, B e  Invasiion of America (Chapel Hill: Univ. of N. Carolina Press, 
1975) at chs 2-5, as cited in Lester, nrpra note 42 at 47. 

93For the Pil* who would take up residence there, and for the Puritans who would 
shortly foIlow them, the Visitation of pestilence upon the Aboriginal peoples appeared to 
be evidence of divine approval. As one Puritan would observe: "[i$ God were not pleased 
with our inheriting these parts ... why did he drive out the natives before us? G d  why 
doth he s t i l l  make room for us, by diminkhing them as we increase?" Reproduced in A.T. 
Vaughan and E.W. Clark, eds., PuritaniAmong the Indiam (Cambridge: Cambridge Univ. 
Press, 198 I), as quoted in Morgan, s+ma note 91 at 172. 

r . Y .  Henderson, supra note 54 at 191, quohg a legal opinion by Lord Coke dated 
1607. By the early eighteenth cenniry, the principle was firmly entrenched in imperid 
cornmon Iaw. For example, in an anonymous Privy Council opinion of 9 August 1722, 
2 P.Wms. 75, the "settledn law on the subject was expressed in the following terms: "[i]f 
there be a new and uninhabited country found out by English subjects, as the law is the 
birthright of every abject, so wherever they go, they carry their laws with them, and 
therefore such new found country is to be governed by the law of England". Opinion 
quoted in M. Walters, "British Imperia1 Constitutional Law and Aboriginal Rights: A 
Comment on Delgamuukw v. British Colrtmbia." (1992) 17 Queen's L.J. 350 at 359. 

95J.Y. Henderson, v a  note 54 at 191, attributes this conclusion to the insighu of 
Coke and the "fragmented mediwal thoughts of common law". The principle is typically 
referred to as the "simple settlement d e n .  As Slattery, L.R.LcP. sapa note 20 at 21, 
points out, the distinction between the occupation of uninhabited lands on the one hand 
and conquest (or cession) on the other, would not be made und 1693 and the decision in 
Blanhrd v. Galdy (1693), 91 E-R 356 @.B.)[hereinafier BlankardJ. In that case, Holt C.J. 
held that, while English law would apply irnmediately where English setden occupied 
uninhabited lands, English law would only replace the laws of a conquered people where 
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island of Nedoundland? Nevertheles, the English seden  in New England quickly 

came to appreciate that the land was not entirely vacant, a fact of which theh counterpatts 

in Virginia were aiready keenly aware. 

The Virginia co1onkt.s had arrived in Chesapeake Bay, in 1607, in the midst "of one 

of the moa heavily popdated Indian communities on the Eastern Seab~ard".~~ Despite 

evidence that the Aborigid groups of this area practiced agridture, and had formed a 

sophisticated political alliance comprishg some thirty-mo tribal gro~ps,9~ the repom 

whkh were cirdated in England seem cdcdated to downplay such cultufal 

achievements. An extract kom an idyllic account of He in Virginia, which was published 

in 1609, contains a rypical example of the sort of image which was cultivated back home 

the conqueror or his successors dedared so. Of course, by the t h e  this legal opinion had 
beea widely accepted, as a priaciple of British imperid common law, English domestic 
law was already well established in those North American colonies which had been 
acquired by conquest or cession earlier in the seventeenth century. 

96Afrer affirming that the island "remayneth soe d-te and soe desolate of 
inhabitance that scarce any one savage p'son hath in manye yeares byn seene", King James 
1 couched the justification for his sovereign daim over Nedoundland in the following 
te-: " by the lawe of nature and nations wee maye of our Royall authoritie possease our 
selves and make graunt thereof without doeing wrong to any other Prince or State 
considering they cannot +le p'tend any Sovaignetye or right therevnto in respecte that 
the same remayneth soe vacant and not acnially possessed and inhabiteci by any Chnsrian 
or any other whomsower". See Patent Roll 8 James 1, Part VIII, No. 6. as quoted in 
Slattery, L.R.LÇP. sapa note 20 at 20. 

"Morgan, supra note 9 1 at 1 1 1. 



it is likely m e  that these savages have no particular property or parce11 of that 
country, but only a generd residence there as wild beasts have in the forest? 

Such reports were obviously designed to encourage immigration on the basis that the land 

in Virginia was being under-~tiIiirpd,'~~ In this regard, the "myrh of the savage", or "wild 

Indian", wodd seme as the rationalkation which would justify the forceable sWure of 

Aboriginal territory and the expulsion of the Abonginaï groups who lived there.lO' 

hdeed by 1622 all  out warfare had erupted between the Aboriginal peoples of 

Virginia and the colonists. With the Crown's encouragement and blessing, the colonists 

embarked on a policy of total destruction which had the effect of dearing the James River 

watershed of its Aboriginal inhabitants.lo2 From such incidents the idea would develop 

99A Good Speed to Virginia, excerpt reproduced in C. Horton, ne Relations Between 
the Indians and the W%ites in Colonial Virginia (M.A. Thesis, University of Chicago, 1921) 
at 20, as quoted by Green, srrpra note 52 at 18. 

l%e French were dso guilty of negative stereotyping with respect to the Aboriginal 
peoples of Quebec. In this regard the letters and reports of the Jesuit fathers "tend to give 
a onesided view of events since they were used to imp~ess and inform people in Europe 
and to encourage a flow of both men and money to the mission fields. ... In order to 
accomplish this, the writings showed the glory of the p k t h o o d  at work saving souls, 
treated the Hurons as meek, humble people needing the help of the church and depicted 
the Iroquois as Satan incarnate. ... Great stress was put on the t o m e  practices of the 
Iroquois without attempting to ciew them in a cultural and historical contact." Sealey, 
supra note 26 at 3-4. 

"'"The 'savages' were not utilizing the land properly, therefore, it was not sinful to 
remove them bom the land by any means possible." Ibid at 18. 

lmA communique fiom London, dated 1 Augun 1622, served as an open invitation to 
wage ~nrestricted warfare by "surprising the Indians in their habitations, intercepting 
them in their hunting, burning their towns, demolishing thek temples, plucking their 
wares, carrying away their corn, and depriving them of succor or relief'. The letter is 
reproduced in S.M. Kingsbury, ed, mpru note 70, as quoted in Morgan, sqma note 91 at 
131-2. As Morgan notes, the Aboriginal peoples of the region were either killed or forced 
furcher inland. 



that British sovereignty oves the lands previously occupied by the indigenous peoples of 

Virginia, and other parts of North America, had been acquired by conquesdm Such a 

characterization would not be without its legal consequences. 

In this regard, by the early eighteenth century, a commonly held legal view among 

British common law jurists, would be that: 

Where the King of England conquers a country ... he may impose upon the 
[conquered people] what laws he pleases. But until such laws are given by such 
conquering prince, the laws and custorns of the conquered country s h d  hold 
place ... . 104 

Nevertheless, in the early seventeenth cenniry, the law still maintained the feuda 

distinction between the conquest of a Christian and an infidel kingdom. The dominant 

view was that the laws of conquered infidels, which were "not only against Christianity 

but against the law of God and of nature", were immediately terminated following a 

c o n q u e ~ t . ~ ~ ~  Chief Justice Holt, of the Court of King's Bench, took a slightly more 

lo3Holt J.'s judgment in Smith v. Brown (circa 1702-5) 2 Salk. 666; 91 E.R. 566 @.B.) 
is generdy cited in support of the proposition that the sovereignty of Virginia was 
acquired through conquest. For the more general proposition, see Slattery, L.R.LCP. 
supra note 20 at 39 where the author asserts that Holt tended to "view the American 
plantations as conquests". Slattery (p.37) also points to the broad gram of legislative 
powers in the North American Charters as reflecting "the conviaion that the Crown 
initidy held in its American dominions powers as extensive as those (accordhg to 
C'aIvin 's Cue)  possessed in conquests " . 

lacThis is a 1722 recapidation of what is now generally referred tu as the "simple 
conquest rulen. See anonymous P.C. opinion, nrpra note 94 at 75, quoted in Walters, suprd 
note 94 at 360. 

'OsGdvin's Orre (1608), 77 E.R. 377 at 397-8. 



relaxed view of the s d e d  "simple conquest rule" in his 1683 decision in Blanhrd v. 

Galdy, wherein he stated that: 

in the case of an infidel country, th& laws by conquest do not entirely cease, but 
only such as are agaùist the law of God; and that in such cases where the laws are 
rejected or silent, the conquered country shalI be governed accordhg to the rule 
of n a d  equity? 

In the North Americafl context, such legd views must have struck a responsive 

chord among the colonists, who with the backing of their Royal Charters, had, in 

practice, always governed themselves as if Aboriginal custom and practice were 

irreIevant.lm Ln Virginia, in particular, the image of the Abonginal North American, as 

a "savage infidel", served to rationalize and justify the introduction of English law, 

together with the English land tenure system, into colonial life. In this regard, the 

comments of colonist and lawyer William Fitzhugh, are illuminating. In 1683 Fitzhugh 

would explain that: 

'06Blankrrd, s u p r a  note 95 at 357. By 1722, the Privy Council had adopted the views 
advanced in B h h d Y  with the notable exception that where the laws of the conquered 
infidel state were rejected or silent, it was "the laws of the conquering countryn which 
were to apply. See anonymous P.C. opinion, m p .  note 94 at 76, as quoted in Slattery, 
L.R.I. CP. supra note 20 at 18. 

'''The House of Burgesses in Virginia, which was the "first legislative assembly 
convened on the North American continent", was calleci to assembly on 30 July 1619, just 
p i o r  to the military campaign of 1622. The Pilg+ims invented their own "'uvil body 
politic' able to enact laws" while stiU onboard the &y,+Zower in November of 1620. 
Inasmuch as they were outside the geographic bounb set out in thek Virginia Charter, 
the forrn of government which resulted was "without royal parchment or s d " .  Morgan, 
sapa note 9 1 at 127,139. 



We have no Original Laws amongst us derived from the Natives here, for we 
found them at our fim coming ... so barbarous & mde that they had no other 
direction & Governent  amongst them but the Law of Nature." 

Given what we now understand about Aboriginal Society, there are at least rwo 

other possibilities which might explain the decision to adopt the English legal system, in 

Virginia, and ekewhere in British North America. On the one hand, the colonists may 

simply have conduded that Aboriginal groups lacked laws or interna political structures 

because they existed in a form which was &t&gibie to them. Alternately, they may 

have incorrectly assumed that British law would follow them wherever they setded.lm 

In any event, in Virginia the potential legal implications of the simple conquest 

d e  were rendered moot, when, during the war of 1622, the colonists drove out the 

Aboriginal groups who lived dong the James River. The Aboriginal presence having been 

effectively terminated, English law could expand to £ill the void just as it wodd have had 

the territory, which the settlers now occupied, origindy been "discoveredn in an 

d a b i t e d  state. ''O 

lo8Slattery, L. R.I. C.P. wpra note 20 at 24. 

10gIbid. at 25-7 where Slattery refers to this as "an adaption of the ancient concept of 
personality of laws, whereby the laws of a national group adhere to its members wherwer 
they happen to be located, so as to govern their interna affain". He argues that the 
p ~ c i p l e  was only intended to apply to colonies "planteci in uninhabited lands". Slattery 
points out that the notion was not put to rest in any definitive sense u n d  1774 and Lord 
Mansfield's decision in C'ampbeli v. Hall (m), 1 Cowp. 204, Lofft. 655, 98 E.R. 848 
@.B.), where at 208-9 (1 Cowp) he stated that: "[a]n Englishaian in Ireland, Minorcg the 
Isle of Man, or the plantations, has no privilege distinct from the natives". 

ll*M. at 27. Slattery points out that this is exactly how Lord Mansfield viewed what 
ha~pened in Jamaica when, following the British conquest of 1655 and the depamire of 
the previous inhabitants, the English established their own plantations on the island. 



vi. Settler-Aboriginal Relations and the Puritan Purchase Principle. 

The forceable conquest of Aboriginal groups in North America appears to have 

ben the exception rathet than the d e .  For th& part, the Puritans of New England were 

illsquipped and ill-disposed to wage unresmcted warfare against the Aboriginal groups 

they encountered as they began to explore M e r  inland. They quiddy came to 

appreciate, what the Crown would not fully comprehend util the mideighteenth 

century, that "Indian relations" posed the "central dilemma of the fiontier".'ll To that 

end, the Puritans would embark on a policy of purchasing the land they required by 

dealing directly with the individual Aboriginal groups who were in possession of it. In 

legal terms the Puritan purchase agreements, or cessions, as they came to be known, were 

"generdy assimilated to the legal position occupied by c~nquests".'~ In other words, they 

had the effect of incorporating English law into the lands ceded. However, while the 

underlying title to the lands purchased under this policy would, in Mie, be seen as having 

'"Morgan, supra note 9 1 at 171. 

l12Slattery, L.R.I.C.P. supra note 20 at 35. U n d  this time there was little mention of 
cession in the legal literature, except that which may have followed a military conquest 
(p.20). As J.Y. Henderson, supu note 54 at 192, points out, quoting Blackstone's 
Commentaries on the Laws of England (1765), (Oxford, 1776) at 1029-32, the meaning of 
the term "conquest", under English domestic common law, embodied the notion of a 
voluntary purchase or cession of territory "What we c d  purchase, perquisitio, the 
feudalists called conquest, conquesus, or conquisitio ... though now, fiom our disuse of 
the feudal sense of the word, together with the reflections of ~ i l l i a m  the Norman's] 
forcible method of acquisition, we are apt to annex the idea of victory to this name of 
conquest or conquisition: a Utle which, however just with regard to the Crown, the 
conqueror never pretended with regard to the realm of England; nor in fact ever had." 



inured to the Crown, the policy was proposed by "the colonists themselves" and 

formulated "independently of the Crown" .Il3 

Theories abound to explain the motivations for these private purchases. Clearly, 

some Puritans fenrently beliwed that the Aboriginal groups held a proprietary interest in 

theïr l a d s  whïch had to be properly dealt with as a precondieion to English settlement. 

Puritan essayist Cotton Mather expressed the concern for equity which underscored the 

policy, in the following terms: 

the good people of New England have canied it with so much tendemess towards 
the tawny creatures among whom we live, that they would not own so much as 
one foot of land in the country without a fair pur~hase."~ 

Such notions may be traced to the views of an influentid seventeenth century Puritan 

cleric, Roger Williams, who was instnimentd in promoting the notion of a "fair and 

honest" purdiase of Aboriginal lands,115 on the basis that "the Indians were its true 

owners".'16 Indeed, as Puritan settlement spread from the colony of Massachusetts to 

")Lester, supra note 42 at 39, c i h g  historian W.C. MacLeod, iSbe Amencan IndUrn 
Frontier (New York: Knopf, 1928) at 196-208. 

l14Reproduced in Vaughan and Clark, eds. supra note 93, as  quoted in Morgan, supra 
note 91 at 171. By modem standards, Mather's comments might also be seen as 
paternalistic if not rack. In this regard, the use of the term "tawny creatures", as an 
ethnic epithet, reflects a contemporary view of Aboriginal peoples as "savages", albeit 
"noble" ones. Of furrher note, Mather does not address the troublesome issue of the 
"fairness" of some of these early purchases insofar as the adequacy of the consideration 

- * .  a 

paid is concerned. 

'%ester, nrpra note 42 at 44, points out, with reference to historian Max Savelle, B e  
Ongins ofAmerican D@Zomq (New York: Macmillan, 1967) 194-205, that "[t]hrough the 
17th and into the 18th centuries, probably because of Roger Williams's influence, the 
notion grew that the Indians were sovereign and owners of their lands". 

T b d .  at 39, c i h g  MacLeod szpa note 113 at 196-208. 



Connecticut, New Haven and beyond, a general consensus seems to have emerged 

throughout New England that Aborigina peoples had rights which the colonists were 

obliged to respect.'" 

Some of the credit for the widespread and enduring nature of the Puritan's 

Aboriginal policy may also be attributed to the fact that the Aboriginal groups themselves 

had definite views concerning their territorial interem which had to be taken into 

consideration."' While these views obviously differed from those which the Europeans 

held, they dearly Mpressed &tes in the Puritan theocfacy. As Puritan Edward Winslow 

noted: wery  "sachem" knows "how far the bounds and limits of his own country extend; 

and that (which) is his own proper inheritan~e".~~~ 

No doubt Puritan policy was &O shaped, to a certain extent, by pragmatism. The 

Puritan's immediate neighbours, the Dutch of the Connecticut River Valley, p w e d  a 

policy of purchasing Aboriginal land. In this formative "period of rivalry among small- 

scale colonial settlementsn the English had to remain cornpetiti~e.~~~ Furthermore, the 

Puritans' had to balance th& expansionist ambitions against the overriding need to innire 

their future security and stability.12' In this regard, a failure of their Abonginal policy 

'"&if. at 44, citing Saveue supra note 1 15 at 202-5. 

118Morgan, supra note 91 at 171. 

llgReproduced in Vaughan and Clark, eds. s q a  note 93, as quoted Ibid at 171. 

1 2 k e r ,  supra note 42 at 39, citing MacLeod supra note 113 at 196-208. 

12'Slattery points out that "Native Americans were jealous of their independence and 
qui& to avenge the intrusions on their lands and offenses against their persons. Unless 
the aboriginal peoples could be conquered, a hazardous enterprise at bat ,  their 



could have disastrous consequences for the isolated and vulnerable English settlements 

scatterd dong the fiontier." In the dimate of "permanent crisis" which persisted dong 

the fiontier, it was important to be able to rely on the support of key tribal units.* A 

policy of fair dealing was one means of ensuring that Aboriginal groups remained 

receptive to pleas for assistance, parllcularly in time of crisis. 

Those back in England evidently preferred to believe that the Puritan policy of 

"fair deallig" emerged "out of Prudence and Chrisuan Ch*" rather than fiom any 

"want of sufficient title from the King".'" As we have seen, the Crown's "official 

position" may well have been strongly influenced by the diplornatic considerations which 

prevailed in the European sphere of idluence. Nevedeless, Professor Slattery suggests 

cooperation and consent were necessary for SuffiCient land to be obtained for white 
setdement and held in safety." Slattery, "H.C." supra note 22 at 361-2. 

'PA contributing cause of the celebrated Pequot attack on the town of Weathersfield, 
in 1637, was the townspeople's failure to Lve up to an early land cession agreement which 
was to have allowed a Pequot Chief to continue to reside on his traditional lands afier 
they had been sold. Morgan, s t l p  note 91 at 182. 

l3War berneen the English, on the one hand, and the Pequot and Narragansett tribes, 
on the other, erupted in 1636 in Massachusetts and Connecticut and would rage for nvo 
years dong the Puritan fiontier. The dtimate success of the English may be attributed, 
arnong other thligs, to the assistance they received fiom th& Indian allies, moa notably 
those of the Mohegan tribal group. The conflict resulted in a d t a r y  defeat for the 
Pequot who were either killed, made slaves or driven into exile. Puritan settlers 
subsequently occupied the Pequot's lands. This sad chapter in the history of English- 
Aboriginal relations serves as a rare example of the d t a r y  conques of an Aboriginal 
group in New England. See Ibid. at 179-185. 

124A reference to a 1675 English le& opinion written by John Holt and others, 
contained in E.B. O'Cailaghan, ed., Documents Relative to the Colonial History of the State 
of N m  York, vol Xm, (Albany: Weed, Parsons & Co., 1856-6 1) at 486-7; as quoted in 
Slattery, L.R.LCP. supa note 20 at 115. 



that there was an undercurrent of recognition for the view "that the d e  holding the 

Crown to be the sole source of tide to land is not dways applicable in A m e r i ~ a " . ~  

The Puritan purchase policy also reflects the climate of " m u d  bewildermentn 

which characterized early relationships betareen the colonists and Aboriginal groups; 

relationships which proceeded fiom the oh-times joint "assumption that both societies 

shared cornmon notions of the 'proper' way to relate to and treat the universe, other 

people, and one's own mental and spiritual hedth".126 The m p t i o n  was of course a 

faIse one. The legal or equitable assumptions undermg such purchases would probably 

have made little sense to the Aboriginal peoples of North America who considered 

themselves the "stewards" of the land. To them, the conduct of the English was an 

anathema: 

The arriva1 and settlement of Euopeans, therefore, who felled and bunied the 
trees, polluted the waters, and fenced vast areas was akin to the raping of Mother 
Earth. These two diametrically opposed beliefs concesring the natural 
environment - preservation versus progress and settlement - with the resultant and 
ongoing clashes over land issues and land daims, have remained the dominant 
feawe of Indian-white relations ... from the moment of contact und present 
times. 

1251bid. at 117. Slattery refers to a 1731 legal opinion, prepared by Yorke and Talbot, 
and reproduced in G. C h b e r s ,  Opinions of Eminent Lawyers on Varioas Points of Englkh 
J u m d e n c e ,  vol I, (London: Reed and Humer, 1814) at 109-10, which, in upholding the 
land rights of a group of individu& who had effected a private purchase of Indian lands, 
concluded, in effect, that: "the same regularity could not be expected in land matters in 
the New World as  in England". 

126Ross, "Foreword" in Ross, supra note 28 vii at xxv, suggests that the mutual 
assumption is only now being proven wrong. 

q . S .  Men, His fijesty 's IîZdian Allies: British Indian Policy in The De fmce of Ca&, 
1774-1815. ('I'oronto: Dundurn Press, 1992) at 13. 



In short, "[wlhat the colonists regarded as simple settlement the Indians saw as an 

invasion"." Indeed, many cession agreements would embody terms which required that 

Abongllial peoples remove themselves to "Indian territoryn, beyond the limits of English 

settlementsDug Such terms were generally unnecessary inasmuch as their voluntary 

removd wodd generally follow in due course a n y ~ a y . ~  However, for &ose Abonginal 

groups who might have wished to remain on theh land, "wery such transaction was 

effectively a dispos~ession".~' As historian Francis Jennings wodd point out: 

Property and liberty were synonyrns in the seventeenth and eighteenth cennuy. 
When the Indian was dispossessed of his land, he los  all hope of finding any niche 
in the society called civilized, except that of servant or slave.'" 

vii. The Crown Intervenes. 

Between 1634 and 1663, most of the New England colonies would pass legislation 

to place limitations on a private person's ability to effect a direct purchase of Abonginal 

"%ester, supra note 42 at 49, citing Jennings, nrpra note 92 at 145. 

'%Iowever, in some cases, "[tlhe Indians sold the land but delayed th& depamire with 
clauses giving them the right to fish, hunt and gather nuts, which led to furrher 
complicationsn. Morgan, supra note 91 at 171. 

qlattery, LJLLCP. supra note 20 at 41-2 points to Blackstone's Commentaries on the 
Laws ofEngland of 1803, St. George Tucker, ed., vol. 1, at 382-4, as a "mature assessrnent 
of the position of the American plantations". In this American Edition, Tucker took the 
position that, while land for the colonies was a c e e d  both through conquest and cession, 
the "seders were citizens of the acquiring state, the indigenous population having 
uniformly withdrawn themselves from the conquered or ceded territoryn. On this basis, 
Tucker concluded that the seders were free to fill the void with English common law. 

"'Lester, supra note 42 at 49, citing Jennings, supra note 92 at 145. 

U2Jennings, supra note 92 at 145, quoted Ibid. at 49. 



lands. This was accomplished by means of speafic provisions which required that all such 

purchases fim be approved by colonial officialS." hterestingly enough, the rationde for 

such restrictions does not appear to have been related to the notion that a l l  title must flow 

from the Crown." The limiting provisions were simply good policy. 

In this regard, the legislative provisions served to mitigate the potential for 

instability in the colonid goveniment's relations with neighbouring Ab0rïgi.d groups 

by cenualizing control over land pur~hases."~ However, this was not the only mischief 

which the colonial legislators sought to conuol. Against the backdrop of the vague 

geographic boundaries contained in most Charters, and the territorid daims of rival 

states, the unregdated establishment of new English settlements could idame relations 

with the colonists of the other European principalities which had established a presence 

in the regioneu6 It could also exacerbate the tension which already existed between the 

"Slattery, L.R.L supa note 20 at 1 12-17, 125. 

"'Indeed, as J.Y. Henderson, szrpra note 54 at 194, points out, "the New England 
Puritans considered that it was far more important to hold the land under a aibal deed by 
'fair contract or just conquest' than under English lawn. 

"'Slattery, L.R.LcP. supra note 20 at 113, quotes, as an example, legislation enacted 
by Massachusetts in 1701, the preamble of which, in referring to similar Acts passed by 
the colony in the seventeenth century, offered the rationde that the controls had been 
necessary to ensure that the Indians "might not be injured or defeated of th& just rights 
and possessions, or be imposed on and abused in selling and disposing of th& lands". Acü 
and Resolve., Pziblic and Aivate, of the Province of MLzs'iachusetts Bay [1692-17801, vol 1, 
@oston: 1869-1922) at 471-2, 

LMAn example of this type of confiict, occurred in November 1654 when settlers £rom 
Connecticut Colony, who had previously negotiated a cession of lands from a local 
Aboriginal goup, attempted to settle on lands the Dutch daimed by reason of an earlier 
agreement of cession. The Dut& held twenty-two of the English settlers in custody und 
they agreed to submit to Dutch authority. The status of that sedement would main 
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various English  colonie^.^' Therefore, by regulating the sale of Aboriginal lands, such 

legislation served to check the Pace and direction of future outward ~ett lernent.~~~ 

By the early eighteenth century, the naxent colonial governments, which had been 

established by the Crown, began artidating the prevailing legal view then emanating 

fiom London, that: "no English subject cm plant in an English colony without leave of 

the Crown or its assignee~".*~ This legal explanation began to find its way into colonid 

legislation inasmuch as ît dovetailed quite nicely with the policy rationde previously 

offered in support of local attempts to regulate land cession agreements. In 1717 

Connecticut enacted legislation which is representative of this trend. The legislation 

provided that: 

al l  lands in this govemment are holden of the King of Great Britain as the Lord of 
the fee; and that no tide to any lands in this colony can accme by any purchase 

relations between Connecticut and New Netherlands und the English subjugated the 
Dutch colony of New Netherlands on 27 Aug 1664. H.C.W. Melick, The 1çZInor of 
Fordam (New York: Fordham University Press, 1950) at 11. Of note, Connecticut did 
not enact laws to control private purchases of Aboriginal lands und 1663 (Slattery, 
L.R.LcP. supra note 20 at 113, refers). 

T h e  riva daims of New York and Connecticut to the settlement at Hemstead, Long 
Island is illustrative of the sort of internecine r i v e  which evisted berneen English 
colonies. See M.F. Flint, "Long ljland . fore the Revolution" (New York: Friedman, 1967) 
at 304-14. 

'5 the seventeenth cenniry, "the settled population, quite aside fiom further 
immigration, was doubling approximately every ~enty-seven yem". B. Bailyn et aL, n e  
Great Rphlic: A History of the American People, vol. 1, (Lexington, Mass: D.C. Heath & 
Co., 1977) at 87. 

"Slattery, L.R.LcP. supra note 20 at 116-7, citing Holt's 1675 opinion as reproduced 
in OtCallaghan, stcpra note 124 at 486-7. 



made of Indians on pretence of th& being native proprietors thereof, without the 
allowance or approbation of this Assembly.'" 

The appearance of such language may aIso seme to signal that the locai 

govemments, whose colonists had been engaged for almost a cennuy in p..fècting Enghh 

territorial daims to North America, now considered that enough of the area referred to 

in their Crown Charters had been acquired and possessed to permit them to legitimately 

advance a limited sovereignty daim on behalf of the Crown. Such daims were "limited" 

in the sense that they appear to have been resuicted to lands "in" the government; or, in 

other words, the lands over which the colonial governments exercised their civil 

jurisdi~tion.'~' Other policy initiatives would have to be advanced to extend British 

sovereignty to indude the lands still occupied by Aboriginal groups who had neither 

ceded the lands they siII occupied nor had been conquered by force of arms. 

'7.H. Tnunbull and C.J. Hoadley, eds., B e  PublicRecor& ofthe Colorzy of Contzectictct 
[163&1776], vol V, (Hartford, 1850-90) 4 at 30; as quoted in Slattery, Utl. supa note 
20 at 113. 

'"Under modem international law prinuples they may have been able to advance a 
more complete daim. In this respect, Green cites Island of Palmas (1982) 2 U.N. Rep. 
Int'l. Arb. Awards, 831, for the proposition that "sovereignty cannot be exercised in fact 
at every moment and on every point of a terricoryn. As to the origins of this d e ,  Green 
points to the works of various "positivistn writen, induding Textor, who asserted, as an 
established state practice, that: "[iln obtaining possession of an estate there is no need for 
the party to wak over wery paràcular bit of soil, it being enough that he should enter on 
some part of it with intent to possess". Green supra note 52 at 64-5, quoting J.W. Textor, 
Synopsk Jurir Genti~m (1680), ch. VIII. U. J.P. Bate (Washington: Carnegie Classics, 1916) 
at 66. 



viii. Treaties of Peace, Friendship and Offas of Protection. 

The commencement of the process of treaty making is deemed partidarly 

signifiant inasmuch as it heralds the star t  of a period of direct involvement, by imperid 

authorities, in the process of f o d a ~ g  Aboriginal policy. This rnovement has been 

described as "the centralization of its [the Crown's] relationship with American nations 

h o  treaty commonweaIthsn .'" 

The nidden interest of the British Crown in Aboriginal affairs hardly seems 

coincidental. By 1663 the French Crown had assumed full control over the rights 

previously granted private trading associations in New France and had issued instructions 

to its colonial authorities to consolidate its hold over French possessions, "make fresh 

discoveries and found new colonies".143 To that end, France would embark on a vigourous 

round of exploration whidi would lead to daims being advanced with respect to the Lake 

Superior region in 1671, and the Mississippi River basin in 1674.'" This was part of, 

an overall strategy designed to make France into a major imperid power in 
Europe, using the colonial system to strengthen the economy of France and 

142J.Y. Henderson, sapa note 54 at 196. 

'43Slattery, L.R.I.C.P. s u p r a  note 20 at 88 c i h g  the 1663 commission given P r o u d e  
de Tracy, the Kings LieutenamGenerd in South and North America (eng transl. in 
OiCallaghan, supu note 124, vol IX, 17 seq.). Slattery points out that, the 1663 
Commission dso gave de Tracy the authotity to "seize new countries and erect colonies, 
and in general to extend the King's boundaries as far as possible, with full power to 
establish the Crown's authority, and to subdue and exact obedience fiom the local 
peoples" . 

'@D.J. Bercuson, et al., Colonies: C z d  to 1867 poronto: McGraw Hill Ryenon Ltd., 
1992) at 47. 



establish the strength and authority of its monarch.'" 

As previously noted, France adhered to the dominative code of temtorid 

. . *  
acquisiuon. As such, her temtorial daims in North America were prexnised on a d  

sertlement or control. In reality however, French settlements were comparatively small 

in size and number.14 Therefore France sought to extend the span of her temtorial 

control through the Aboriginal groups with whom she had already formed trading 

associations. This, she believed, "could best be accomplished by cementing links with 

independent groups through treaties of friendship and alliance, to be followed hopefully 

by their acquiescence in the Crown's rule".'" Indeed, France was able to form military 

alliances with the Aboriginal groups who inhabited the Illinois River valley during this 

period. This, in turn, led the French into a sporadic war with the western tribes of the 

Iroquois Confederacy which lasted kom 1687 to 1701.148 

The Enghh responded in kind to the French strategic initiative by attempting to 

form th& own links with various Aboriginal groups. One prakce, which developed in 

conjunction with the process of treaty making, was that of placing specific Aboriginal 

l6At this Ume only about 3,000 French settlers resided in North America. The 
number of English seders was approximately 100,000. Furthemore, only about one per 
cent of the land daimed by France was actudy being used by French nation&. Ibid. at 
46. 

l4'S1attery, L.R.K.P. m p u  note 20 at 92. He goes on to suggest that "where relations 
of vassalage were established, it may be inferred that the Indians were considered to hold 
th& lands from the French King and under his ultimate dominionn. 

"%ercuson, supra note 144 at 48-5 1. 
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p p s  under the protection of the Crown. As Professor Slattery points out, "the Crown 

aimed at establishing quasi-feudal relations with Indian peoples, whereby the latter 

adcnowledged the sovereignty of the British Crown, while retaining th& original group 

identities, leaders, political structures and customs, as well as their ~ands".'" 

A peace treay embodying such a provision was conduded between the colonial 

authorities in Virginia, and various Aboriginal groups, as early as 1646. That treaty 

contained a provision whereby the Aboriginal signatory acknowledged that he held "his 

Kingdome from the King's Ma'tie of England". While speafic lands were set apart for the 

continued use of members of the Aboriginal group, "without interruption from the 

Englishn, another area was reserved for colonial setdement. A more detded treaty was 

concluded in 1677. 

Commissioners, who 

condude a treaty was 

Of note, the 1677 treav was entered into by special Royal 

had been sent fiom London to Virginia, and whose mandate to 

contained in specific Royal Instructions. Afier reciting that the 

Aboriginal signatories " henceforth acknowledge to have their immediate Dependency on, 

and owne all Subjection to the Great King of England", the treaty went on to provide, 

'4gSlattery, L.R.I.C.P. supra note 20 at 125. The international law status of such 
agreements was undear in the period under discussion. Indeed, as J.Y. Henderson, ~ t ~ p r u  
note 54 at 201-2, observes, it was not und 1760 that the point was well established under 
"the law of nations" that these agreements of protection preserved "the international 
sovereignty of the native govermnents". At 202-3, Henderson goes on to examine a 
number of decisions of various courts of the British Empire, citing R. v. C~ews,  exparte 
Sekgome (1910) 2 K.B. 576 at 619, for the proposition that, unlike an annexation, which 
results in "the direct assumption of territorial sovereignty. Protectorate is the recognition 
of the rights of the aboriginal or actual inhabitants of their own country, with no M e r  
assumption of territorial rights than is necessary to maintain the paramount authority and 
discharge the duties of the protecting power." 
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among other things, that they would be protected "in their Persons; Goods; and 

P r ~ p e q e s " . ' ~  ki many respect this treaty would serve as the protome for the later 

treaties which would f~llow.'~l 

Even where the broader consequences of entering into a particular treaty would 

not have been apparent, on the face of the document itself, the British were quick to 

attempt to use any ambiguity to draw conclusions which served to advance their long- 

term strategic interests. For example, afier the British defeated the Dut& in 1664, they 

were able to persuade the Iroquois to dow them to accede to the terms of the "Two Row 

Wampum Treaty" of 1 ~ 3 . " ~  The terms of that fiiendship treaty were solidified in 1677 

when the concept of a "Silver Covenant Chain of Friendshipfl was chosen to si& the 

aIliance.la Inasmuch as the Iroquois lands separated the English and French settlements, 

the alliance effectively provided Britain with a buffer zone behind which her colonies and 

'SOBased on an earlier clause, it seems dear that rhis particular provision was meant to 
prevent "violent Intrusions of divers Englishn onto the Aboriginal group's lands. 

T h e  1646 treaty is reproduced in W.H. Hening, e d  n e  Statutes m Large: Being a 
Collection ofAl1 the Laws of Kqginiafrom ... the Year 1619, vol.1, (New York: R & W. & 
E. Bartow, 1823) at 323-6. The 1677 treaty is set out in Grant and Munro, eds. Acts of the 
Pn? Courtcil ofEngkz4 Colonid S k ,  vol. I, #1169, at 733-9. Ali quotes are to Slattery, 
L.R.I. C.P. supra note 20 at 117-1 19. 

lS2Allen, supra  note 127 at 15, where he goes on to state that the unrecorded Dut& 
treaty "purportedly stipulated that both the Mohawk (representing the Six Nations 
Confederacy) and the Dutch were separate but equal, with the two rows of beads 
symbolizing that neither nation would interfere with the integrity of the other's culture, 
language, laws, or religious and political systems" . 



trade wodd be protected.l" However, by 1698, the British were attempting to use the 

treaty to extend Crown sovereignty over the area by aying to convince the Iroquois that 

"they are and have always been, the subjects of the G g  of England, they are therefore 

under the care and protection of the Great King of England".'" 

ix. The Crown-Aboriginal Relatioaship and the Stniggle for Military 
Domination in the Period 1689-1760. 

The contest berneen Britain and France for supremacy in North America entered 

a period of intense mifitary activity in 1689 when war between England and France 

enipted in Europe. In North America the British launched campaigns against Port Royal, 

Quebec, and Newfoundland. French counterattacks on English settlements followed- 

While hostiliUes between the French and English were ended by treaty in 1697, the 

lYlbid. at 16. Men, expresses the sisnifiance of the agreement in the following terms: 
''mf the Iroquois, who for a rime held the military and economic balance of power 
berneen France and Britain in North America, decided to switch their degiance to New 
France, the French would certainly dominate and control dl of North Amenca". 

'j5A communication from the Governor of the colony of New York to the mayor of 
Albany, at Fort William Henry dated 22 August 1698, National Archives of Canada 
(Ottawa), Record Group 10 ('Records Relating To Indian Affairs), vol 2287, file 57 
[hereinafter NAC] at 169; as quoted in W. at 16. As Allen points out, at p.17, the 
Iroquois do not appear to have taken such British assertions seriously. He suggests that 
this "lack of concem was the result of a fundamental mininderstanding between the 
Iroquois and the British". 

lS6The attack on Quebec and Acadia occurred in 1690. While Port Royal was seized, 
the British did not succeed in t&g Quebec. Similady, the 1696 attack on the French 
setdement at Placentia Bay was successfully resisted. With the help of its Mi'kmaq allies, 
the French succeeded in taking control of the whole of Newfoundland for a bief period 
in 1696. With the assistance of its other Aboriginal allies, the French also l a u d e d  a 
series of small-scale raids against the Iroquois, who at that t h e  were allied with Britain. 
See Bercwon, supu note 144 at 49. 



Iroquois continued to wage war on the French and th& kidian allies for two more 

years.la 

Iroquois military successes in the West in the previous cenniry had led to the 

subjugatïon of a number of non-Iroquoian Aboriginal groups in the Ohio Valley region. 

However, as a result of the costly campaigns waged against them by the French and 

Ojibwa, the Iroquois' hold over the Aboriginal groups of the Ohio ValIey had swerely 

weakened by 1701.'~~ Seizing on the opportunity, the British persuaded the Iroquois ro 

sign a deed whereby they transferred th& "beaver h&g grounds" in the West to the 

King of England "in trust" and promised to be the Kings "dutifdl subjects".'" In so 

doing, the British sought to perpetuate the notion of a vast, "ambiguous Iroquois Empire" 

in the West, in the hope of hdting future French incursions into the Ohio Vdey and 

Mississippi River regions.16' 

?By the terms of the European Treaty of Ryswick of 1697, France's daims to Acadia 
and Hudson's Bay were recoginized by England Sidarly, France agreed to acknowledge 
Britain's possessory daim over Nedoundland. France conduded a separate peace treaty 
with the Iroquois in 1701, whereby the Iroquois agreed to remain neutral in any future 
Anglo-French conflict. Ibid. at 49. 

lS8Men, supra note 127 at 18. 

WDeed in T m  of the Five Nations of Indians to the King, NAC, szpa note 155, as 
quoted in Ibid. at 18. From a British perspective, the assumption of subject statu had the 
effect of placing all Iroquois lands under the Crown's jurisdiction. Allen describes this 
condusion as h a k g  been based on a "fundamental and grievous misunderstanding". He 
argues that the Iroquois only intended that the h g  "might be their Protector and 
Defender" . 

'Vbid. at 18-19. As Allen suggests, by giving the Iroquois "subject" statu, and by 
placing th& western "beaver hunting groundsn under the Crown's protection, the British 
wanted to put themselves in the position of being able to argue that such "incursions" 
constituted a "violation of British temtorid and sovereignty rights". 



M e r  European wan invoIWig Bntain and France foIlowed in qui& succession 

from 1702 to 1713 and from 1744 to 1748.16' The wars spilled over into North America 

where Abonginal groups were d e r  recruited as allies, with promises of protection, or, 

swom to neutrality. The fim war came to an end with the 1713 Treaty of Unecht which, 

among other things, ceded Acadia to Britain.'" 

The effect of the 1713 cession on the land rights of Nova Scotia's Aboriginal people 

- the Mi'kmaq - has been the subject of no litde debate. Based on France's adherence to 

the dominative code, with its reliance on real possession or occupation to establish a 

sovereignty daim, and taking into account the s m d  number of French s e d e a  actually 

in Acadia, one might wd argue that France had only perfected a limited sovereïgnty daim 

to Acadia by 1713. If this is the case, then the cession should simply be viewed as 

transferring lands in respect of which the French could themselves have legitimately 

advanced a sovereignty daim, together with a preemptive right to attempt to acquVe 

sovereignty over the remainder from those Abonginal groups who continued to possess 

it.'" On the other hand, it se- dear that at least some of the Aboriginal groups in the 

area had previously submitted to the authority of the French monarch. In this regard, the 

16'The War of the Spanish Succession and the War of the A d a n  Succession (King 
George's War as it was referred to in North America), respectively. These conflicts are 
discussed in some detail in Bercuson, supra  note 144 at 51-2 and 68-70. 

'631nsokr as the property right of the Acadians are concerned, see Slattery, L.R.LCP. 
supra note 20 at 132-5, wherein the author concludes that, under the simple conquest 
(cession) d e ,  private property rights should have remained in force und dtered by a 
competent authority. 



British may well have wanted 

into the shoes of the 
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to assert a more complete sovereignty daim by stepping 

This would prove impossible given the continued French 

regional presence in Cape Breton and the Ioydv which the Aboriginal groups in Nova 

Scotia evidently still maintained towards France.'" The English thedore went about the 

task of trying to bind the tribes, as vassds, under new treaties of fnendship. To that end, 

the British persuaded some Aboriginal groups to submit to the Crown's authority in 1725 

lMOne rnight well argue that these bi-lateral agreements, which ernbodied terms which 
purported to place an Abonginal group in a vassal-Ue statu, should be considered 
terminated when the European signatory could no longer live up to its ongoing obligation 
of protection. In such circumstances, it would seem that the Aboriginal party should be 
restored to the legal position it occupied prior to entering into the agreement. In any 
ment, it would have seemed ludicrous to suggest t o  such groups that the uaderlying utle 
to lands they still possessed, and were willing and able to defend, could have passed to an 
enemy whidi had not defeated them in battle, by vimie of the terms of a European peace 
treaty to which they had not been a paw. The issue arose following the Treaty of Paris 
of 1783 which ended the American Revolution. A term of that treaty purportedly 
transferred land to the United States whidi was possessed by Aboriginal groups which had 
been allied with the British. The Aboriginal groups in the area were understandably 
opposed to that term (Men, supra note 127 at 55, refers). In the face of widespread 
opposition, the American govemment backed down in 1793, stathg: "[wle now concede 
this great point; We by the express authority of the President of the United States, 
acknowledge the property or right of soi1 of the great country above described, to be in 
the Indian Nations so long as they desire, to occupy the same. We only daim ... the right 
to pre-emption, or the right of purdiasing of the kidian Nations disposed to sell rhW 
lands, to the adusion of all other White People whatsoever." Speech of the 
Commissioners of the United States to the Deputies of the Confederated Indian Nations, 
31 July 1793 set out in E.A. Cniishank, ed., Con-qondmce of Linrtmt-Governor John 
Gaves Simcoe, vol 1, (Toronto: Ontario Historical Society, 1923-31) at  405-9; as quoted 
in Allen, supra note 127 at 80. This conclusion seems consistent with the international law 
on protectorates which had by then emerged (see note 149, above). 

'This was a relationship which the English "found impossible to have transferred to 
themselves for nearly half a centuryn. Handbook of Indiani of Gznadz (Ottawa: King's 
Printer, 1913) at 289. Indeed, for much of this period, a state of hostilities &ed between 
the Aboriginal peoples of Nova Scotia and the British which would have precluded the 
establishment of su& a relationship. 



and 1728 by means of treaty provisions wherein delegates from various regional 

Aboriginal groups agreed to: 

acknowledge His said Majesty King George's jurisdiction and dominion over the 
said territories of the said Province of Nova Scotia or Acadia, and make our 
submission to His said Majesty in as ample a manner as we have formerly done to 
the moa Christian King [of France].'" 

In time of peace, the policy of the British Crown, towards the Aboriginal groups 

with which it was comected, might charitably be labelled "haphazard". Indeed, prior to 

1755, and the appointment of Sir William Johnson as Crown agent for the &airs of 

Indians in the pivotal Northem District, Crown-Aboriginal relations - which were 

"complicated" by "inter-colonial land riv&iesW and a " wrangling disunityw - "fluctuated 

between the benign and int~lerable".'~~ Where an Aboriginal group's interem came into 

connict with the objectives of the colonial goveniments, the Crown either sided with the 

colonies or tumed a blind eye. Abuses, particularly those pertaining to land, ran rampant. 

One notorious example was the "Waking Purchase" of 1737 whereby lands were 

fraudulenrly acquired from the Delaware tribal group by the owners of the proprietary 

166Boston Treav of 15 December 1725 in Irzdian Treahes and S u w h ,  vol.II (Ottawa: 
King's Primer, 1905-12) at 198-9, as cited in Slattery, LR.L C.P. supra note 20 at 139. At 
141 Slattery characterizes this particular treaty "as a prerogative act which confirms that 
certain indigenous groups are accepted as protected entities and their members as subjects, 
leaving their intcrnal structure and custorns largely intact, but subjecting their relations 
with the settlers to certain norms". 

16'Allen, supra at 12, where he goes on to assert that, p ior  to 1755, "Indian affairs in 
the American colonies had been marked by a long, vexing, and generally rudderless period 
of imperhl salutary neglect " . 
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province of Pennsylvania-'" ReaEng that they had been duped, the Delaware laufzched 

an unsuccessfui protest. With the outbreak of the French and Indian War in 1754, the 

Delaware sided with the French because they had "been so shamefully d d t  with" over 

the " Waking Puschasen .'" 
In 1743, a commission of inquiry was convened in London, to consider a 

cornplaint, brought by the Mohegan Indians, which alleged that the colony of Connecticut 

was attempting to distribute lands that Aboriginal group claimed under various 

seventeenth century treaties with the C r o ~ n . ~  The case, which took 67 years to resolve, 

provides us with a rare glimpse of contemporary judicial attitudes towards Abonginal 

168Thomas Penn and his brothers had "inheritedn the cash-strapped province fiom his 
father but lacked the fun& to rnake a faL. purchase. Not to be dissuaded, Penn produced 
a vague deed, that had been executed in 1686, which referred to the purported purchase 
of a triangular tract of land that ran pardel to the Delaware River and extended "itself 
back into the woods as far as a man can go in a day and a haIf". According to Penn, the 
land had been paid for but never "walkedn. Four Delaware chiefs agreed to honour the 
agreement, whereupon Penn produced a map which had been "doctored" to d e  the area 
seem much smder than it actually was. The land was wentually "waked" in 1737 by 
three of the colonies best athletes, the fastest of which was to receive a five hundred acre 
bonus. By ninning, the fastest "wakern was able to cover 60 des. The purchase is 
discussed in detail in Morgan, supra note 91 at 288-296. 

' 6 9 P e ~  &O cheated the winner of the race out of his prize. Ironically, that same man's 
d e  and son were among those killed during a campaign the Delaware launched in 1757 
to recover their lands. lbid. at 295-6. 

170Govmor and Company of Connecticut and Mohegan Indiani, by I;CIeir Gwrdianr 
certified copy book of proceedings before Commissioners of Review 1743 (London 
1769)[herehafter Connecticut]. This was actually the thkd such inquiry into the 
complaint. The full history of the dispute is discussed in detail in B. Clark, Native L w ,  
Crom S&,ry: irhe Exkting AbongimlRight to Self-Govemment in C z d  (Monneal: 
McGill-Queen's University Press, 1990) at 414. 



groups and the nature of the land interest which they were deemed to holdvl In the view 

of the majority of the cornmissioners, the "Indians" were to be considered a "distinct 

people" in the absence of evidence tending to establish that they had become subjects of 

the Crown. Insofar as the stanis and nature of the Aboriginal land interest is concerned, 

they held that: 

the Crown looks upon the hdians as having the property of the soi1 of these 
countries; and that th& lands are not, by his rnajestyts grant of pkcular limin 
of them for a colony, thereby impropriated in his subjects till they have made fair 
and honest purchase of the Natives." 

The peace was again broken in 1754 with the commencement of the French and 

Indian War.ln Its immediate cause was the "new and aggressive French policy of 

construcùng a line of hontier posts to connect Lake Erie with the Ohio Ri~er"."~ The 

British colonial militia responded in kind by skirmishing with the French soldiers. The 

171The action, which had origindy been brought in 1705, would not be resolved u n d  
1772 when the Privy Counul confirmed the majority determination of the 1743 
commission. The P.C. decision in Mohegmz v. Connecticut is set out in J.H. Srnith, A p k  
to the Priuy Councilfiom the A m h n  Plantations (New York: Columbia University 
Press, 1950) at 425. 

'*Connecticsrt, supra note 170 at 126-7, as quoted in J.Y. Henderson, supra note 54 at 
195. On the facts of the case however, the commissioners d e d  against the Mohegans on 
the issue of the underlying title to the particular lands under consideration. Neverrheless, 
they did confirm their possessory nght to occupy a portion of it. 

"The war began "unofficially" in North America in 1754 when 800 French troops, 
under General Duquesne, pushed into the Ohio Valley. They attacked and destroyed a 
British post, which was under construction, replacing it with a French fort (Fort 
Duquesne). The Seven Years War (as it was referred to elsewhere) did not officiall~ b e p  
in continental Europe und 1756. It would drag on u n d  peace was imposed under the 
ter= of the Treaty of Paris of 10 Febmary, 1763. Bercuson supra note 144 at 70-75. 

l7'uen, szpa note 127 at 25. 



evenu were viewed with alarm in Britain where Crown officiah were reporting that the 

French: 

are daily Encroadiing upon us, and erecting Forts upon the Continent of Norrh 
America so as to reduce us to a bare narrow possession on the Sea Coast; And for 
This they think we WU not venture a ~ p t u r e . " ~  

The apparent success of the French incursions was also swa- loydties among the 

Aboriginal groups who resided in the western region? This alarmed the British who 

undemood weIl the sigdicance of such a development fiom the standpoint of perfecting 

their own regional daims. Rather predictably, the British hurriedly set about 

strengthening the Crown-Aboriginal relationship." 

To that end, William Johnson was appointed, in April of 1755, to administer and 

manage Indian Affairs in the Northern D i ~ t r i c t . ~ ~ ~ o h n s o n ' s  task was to inform 

Abongin4 groups of the King's resolve to "support and protect" those groups who were 

allied with him and to renew and expand the "chah of friendship". More importantly, 

he was instmcted "to inform the Indians that the King had ordered the prohibition of 

settlements upon their paternal lands, and to promise redress for tribal cornplaints and 

'"Letter of the Duke of Newcastle, Secretary of State for the Southern Department, 
15 January 1754, British Library (London), Add Mss. 32848, folios 85-87; quoted Ibid. at 
25. 

lnAs M e n  points out, "by the 1750s the looming and &al conflict with France for 
paramountcy in North Amerka m e d  British vacillation into resolve". M. at 12. 

17'A similar appointment was made with respect to the Southern District. The King 
himself gave his formal approvd to these appointments. See Ibid. at 25-8. 
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g r i w m ~ e s " . ~ ~  This direction semed as a forma1 acknowledgement that the Crown was 

conscious of the abuses which colonid governments had ïnflicted on various Aborigind 

groups, in relation to their I ~ s ,  and was serious about preventing such condua in the 

future. The wording of the instruction can also be seen as a taut admission that the 

. . 
Crownts adminisuators had previously been unable or unwilling to intervene to halt such 

practices or grant the Abonginal groups any redress. How is one to view this apparent 

change of heart? As historian Robert Allen points out, these developments were: 

the direct resdt of the cntical military situation which confrontai Britain and her 
fractious colonies in America during the first years of the 1st great war for empire 
between France and England in North Ameri~a. '~~ 

Aboriginal groups may be forgiven for inaintaining a healthy sceptiùsm towards 

the nidden interest of the British Crown in their &airs. In fact, like the Delaware people, 

mon of the Abonginal groups in the Ohio and Upper Great lakes region actively 

supported the French d u h g  this war. Significantly, while the British were able to 

persuade moa of the uibes of the Iroquois Confederacy to "hold fast the covenant diain", 

only the Mohawk provided a siuficant military contribution; and, that did not corne 

'7%st~ctions of Henry FOX, Secretary of State for the Southern Department, to S i r  
William Johnson of 13 March 1756, in O'Callaghan, SVLZ note 124, vol 7 at 76-7; cited 
Ibid. at 28. 
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und the Bade of Niagara in July 1759.L81 In short, the British had paid dearly for their 

earlier neglect and the abuses perpetrated by the various colonial regimes. 

For their part, the French were not able to capitahe on the advantage which the 

Aboriginal alliances should have afforded them. They suffered th& final No& 

American defeat with the fd of Montreal in 1760. In the end result, "low morale and 

poor generalship" cost France the war and her possessions in Canada.'" However, while 

Bnitain ultimately emerged victorious, it was lefi with a serious credibility problem among 

many Aboriginal groups. 

x. The Crown-Aboriginai Relationship between 1760 and 1763. 

hperial policy in North Amerka, in the p&od immediately following the f d  of 

N e w  France, was shaped by the competing requirement to balance the imperid budget 

and accommodate the colonists insatiable demand for land. The Aboriginal groups which 

stiU occupied their vaditional lands were viewed as less of a secufity threat now that the 

French had been vanquished. As such, Britain's Aboriginal policy was "intended to 

reduce Indian expenses in the postwar years whilst at the same Ume to provide for the 

orderly and peacefÙI flow of western ~edernent". '~~ Based on past practice, Aboriginal 

'*'Ibid. at 29-30. At p. 27, Allen indicates that the Iroquois "factionalized over how 
best to preserve and defend the lands of Iroquois, with the result that the confederacy 
wavered throughout the war between neutrality, support for the French, and support for 
the British". 
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groups might well have qnically conduded that the Crown wodd only protect th& 

interests to the extent needed to create a stable environment for future senlement. h fact 

this is exactly what appears to have happened. 

At wars end local British military authorities tried to k t  the practice of giving 

gifts to the Aboriginal groups, with whom they had previously been allied, in order to 

reduce expenses. This shortsighted act of fnigality alerted many Aboriginal groups to the 

transparent nature of Britain's war t h e  promises and assurances. For example, in May 

of 1762, one colonial trader reported, that the "Indians" responded to the policy change 

by querying "ye reason why we always was calling them to coucil during ye war and 

giving them presents and now take no notice of them".'" Conduding that the Abonginal 

groups did not pose a &OUS military threat, British General Amherst dismissed sudi 

reports.lg5 Therefore, while some local officias might have wished "to keep the Indians 

pacified", if only to furthes the objects of setdement, there seems to have been a general 

inability or unwillingness to deal with Aboriginal concems in a way which would have 

been meaningful to the Aboriginal groups them~elves.'~~ 

In contrast to the official indifference which seems to have pervaded Crown- 

Aboriginal relations in this perïod, imperial authorities were becoming very concerned 

184Comments of trader George Croghan in Morgan, s u p r a  note 91 at 339, citing H.H. 
Peckham, Pontiac and the Indian Uprinng (Princeton, N. J. : Princeton University 
Press, 1947). 

lasW. at 337. In fact, the cutbadrs were part of Amherst's "personal plan to subjugate 
the frontier by reducing Indian expenses". See Men, supra note 127 at 32. 

186Bercuson, supra note 144 at 122. 
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with the increasingly independent minded attitude of the co1onists.l" The colonisu' 

attitude was rooted in the "impulse" for population growth and the corresponding 

demand for new 1and.lg8 With the rernoval of the French threat, "the growing population, 

fed by a host of new immigrants fiom abroad, was pushing M e r  into the West"? The 

colonial adminisuaton did not appear to be up to the task of controlluig the ride of 

westward migration. Uistead, they "seemed usually on the defensive, constantly reacting 

to new pressures from the Americans rathet than developing any positive policy".'" 

Their failure to seize the initiative would have its greatest impact on the Aboriginal groups 

who would 

The 

predictable. 

soon bear the brunt of the expansionkt movement. 

immediate response among Aboriginal groups to these developments was 

The application of the cost saving meaSuTes and the encroachment on their 

traditional lands by "backwoobmen and traders", who practiced "every low M c e  to 

Overreach and cheat", both "alarmed and provoked" them.19' These concerns were felt 

Ia7"The recent war had highlighted the men t  to which the American colonists had 
slipped into assumptions of political and constitutiond autonomy, operating beyond the 
control of Great Britk." See Ibid. at 120. 

''*This was a period when "dynamic and cornpetitive impulses long at work in 
American society unexpectedly accelerated and intensi£iedW. Badyn, nrpa note 138 at 235. 

lgOBercuson, supra note 144 at 117-1 19. As indicated in Bailyn, supra note 138 at 236: 
"[t]he explosion of migrants bewildered governments, confused boundary Illies, and put 
pressure on the existing western colonistsn. 

"'Excerpt from a communication signed by Wyndham, Secretary of State for the 
Southem Department, dated 12 December 1761 and addressed to Sir Jeffrey Amherst, in 
J. J. Sullivan, ed., ne Pizpers ofsir WdIiam Johnson, vol 3 (Albany: University of the State 
Of New York, 1921-65) at 588, as quoted in Allen, s u p r a  note 127 at 32. 



most svongly by those groups who had previously been allied with the French, had not 

yet formed any particular anachment to the British, and, certainly did not consider 

themselves British subjects. In 1761, one Ojibwa chef expressed the sense of frustration 

which these groups evidently fdt: 

Englishman, dthough you have conquered the French you have not yet conquered 
us! We are not your slaves. These Idces, these woods and mountains, were left to 
us by our ancestors. They are our inheritance; and we will part with them to 
none. ... 

Englishman, your king has never sent us any presents, nor entered into any treaty 
with us, wherefore he and we are stilI at war; and, und he does these things, we 
must consider that we have no other father or friend among the white man, than 
the king of France.Ig2 

By the summer of 1761, rumours of a Seneca plan to seize Detroit had reached 

British authorities." In December of that year, the Indian Superintendent circulated an 

instruction to the governors of swen colonies insisting they commit themselves to a "just 

and faithful observance of those treaties and compacts which have been heretofore 

solemnly entered into" with the Abonginal groups within their jurisdictions. The 

communication went on to stress the need to prevent the practice of granhg unceded 

lands over which Aboriginal groups still maintained daims.'" Given its limited 

Ig2The speaker was Minavavana and the speech was made at Michilimackinac to trader 
Alexander Henry, as quoted in J. Borrows, Conmtutional Law From a First Nation 
Perpdve: Self-Govenzment and rhe Royal Prochtrtrttion, (1994), 28 U.B.C. L. Rev. 1 at 12. 

'93AUen, supra note 127 at 31. 

Ig4L.W. Labaree, ed., Royal 1rtstruction.s to British Colonurl Gomon 1670-2776 
(Washington: American Historical Association, 1973) at 477-8, as quoted in J.Y 
Henderson, s v a  note 54 at 197-8. The colonies were V i r e a ,  the Carolinas, Georgia, 
New York, New Hampshire, and Nova Scotia. 
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distribution, it is doubtful whether knowledge of the existence of this direction wodd 

have spread to the Aboriginal groups in the West, where the worst abuses were s d l  

occurring, or to the former French territories to the No&. In any event, it was a case of 

"too little too late". 

The Treaty of Paris, whose te= offiaally c o k e d  the transfer of Quebec and 

other French possessions in No& America, was signed in February of 1763. By May the 

"Westem tribes" of the Ohio Vdey, Upper Mississippi and Upper Great Lakes were in 

open revolt. In a series of coordinated attacks, these Aboriginal groups, under the 

leadership of Chief Pontiac, assaulted key British military installations and settlements 

dong the frontier. The offensive, which caused widespread panic among the settlers, 

demonstrated that these Abonginai groups d possessed a signïficant military capability. 

Indeed, they appeared to be on the brink of "accomplishing what the French had failed 

to do - ousting the English from the entire area".lg5 

In London, the immediate events leading up to "Pontiac's Rebellion" were 

followed dosely by the Board of Trade, whose task it was to implement m e m e s  to effect 

the transition to peace following the formal conclusion of British-French h0sti1ities.l~~ 

R e a l k g  the threat that the growing Aboriginal unrest posed to settlements in the 

West,lg7 Crown officids at last began formulating a plan which was intended: 

19SMorgan, nrpa note 91 at 340-343. 

lg6see Slattery, LR.L C.P. s u p  note 20 at 191-203. 

19'"The Board, in jusufying its proposal to issue a Proclamation, refers to 'the late 
Cornplaints of the Indians, and the actual Disturbances in Consequence', apparently 
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to conciliate the Affection of the Indian Nations, by every Act of Smct Justice, and 
by affording them His Royal Protection from any Inaoachment on the Lands that 
they have resemed to thernselves, for th& hunting Grounds, & for their own 
Support & Habitation.''* 

The Royal Prochmation of October Ith, 1763. 

It was decided that the plan for strengthening the Crown-Aboriginal relationship 

would ben&t fiom the widest possible distribution. To that end, it was deemed advisable 

to publish its policy provisions in the form of a Royal Prodamat i~n .~~~ Other matters of 

general import would &O be addressed in the provisions of the resulting Royal 

Proclamation of the 7th of October, 1763.200 These included the creation of new colonies 

out of the territory ceded under the Treaty of Paris, the delineation of the boundaries of 

the new and old colonies, the establishment of new colonial govemments and courts, and 

the provision of land grants for those who had provided military semice during the 

previous war. For Our purposes however, we s h d  restnct our discussion of this 

showing some cognizance of the events in America." Ibid. at 201. 

198Excerpt from a communication signed by Lord Egremont, Secretary of State for the 
Southem Department, dated 27 January, 1763 and addressed to Sir Jeffrey Amherst, in 
CoIledm of the Connechcut Historicd So*, vol XVIü, (Connecticut Historical Society: 
Hartford, 1860-1967) at 224, as quoted in Ibid. at 192. 

199Slattery, argues that: "[a] Proclamation was an obvious and practical choice. As an 
instrument under the Great Seal, it carried a legd authority at leas equd to that of a 
Commission, and superior to that held by such lessor instruments as Royal Insuuctions". 
Ibid. at 200. 

2WRayal A.ockzmation of 1763, R.S.C. 1985, App.Ii, No. 1. 



important document to those provisions which touch on Aboriginal issues, partidarly 

those provisions which pertain to the Abonginal interest in land. 

The Royal Proclamation of 1763 was intended to establish a number of general 

principles which would ensure that the Aboriginal groups covered under the Royal 

A.ocIamtion would not be "molested or disturbed in the Possession of such Parts of Our 

Dominions and Territories as, not having been ceded to or purchased by Us, are reserved 

to them, or any of hem, as their Hunting Grounds". But what lands were meant to be 

" reservedf' to thed 

In earlier provisions, the Royal Proclamation established the boundaries of the 

existing colonies as wd as those of the newly created colonies of Quebec, East Florida, 

West Florida and GrenadaFL By exclusion, the remaining lands to the Northwest and 

West of the North American colonies were to be "reserved ton the "said in di an^".^^^ To 

that end, the Royal Proclamation strictly enjoined d colonial govemments from grantïng 

"Warrants of Survey" or "Patents for Lands" ouuide their borders. This particular 

prohibition was clearly intended to be of a temporary nature, insofar as it was preceded 

by the qualifier: "for the present, and until our further Pleanve be known". 

'OIThe Rayai Proclamation created these new colonies out of the territories ceded by 
France, established their boundaries, and effeaively h e d  the western borders of ail the 
North American colonies by establishing the eastern limits of the area which was to be 
reserved to the "several nations or Tribes of Indians, with whom We are connected, and 
who live under Our Protection". 

202At the time, these lands could not be defined with any greater precision, nor was 
there any pressing reason to do. If the object was to limit westward setdement, it was 
&uent to define the reserved lands by reference to the western boundaries of the British 
colonies. 
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Within the boundaries of each colony, traditiond Aboriginal lands were to be 

reserved for the use of the Aboriginal groups who still possessed them. Howwer, the 

Govemor or Commander-in-Chief, as the case might bey s t i l l  had the authority to gram 

warrants of survey and issue Crown patents with respect to lands which an Aboriginal 

group might "be indined to dispose of" within colonial boundaries. Inasmuch as all 

private purchases of Aboriginal lands were now stnctly prohibited, such l a d s  codd only 

be purchased in the name of the Crown. Furthemore, such a purchase had to take place 

"at some public Meeting or Assembly of the said Indians, to be held for that Purpose by 

the Governor or Commander in Chief of our Colonies respectively within which they 

shall lie". Significantly, these particular provisions were prodaimed in recognition of the 

fact that in the past, "great Frauds and Abuses have been committed in purchasing Lands 

of the Indians, to the great Prejudice of our Interests, and to the great Dissatisfaction of 

the said Indians". The reference to "our Interests" served as a tacit reminder that 

Aboriginal discontent tended to manifest itself militarily, and, in the past, had served to 

undermine Britain's imperial security and mercantile "interests" . Indeed, a subsequent 

dause d e s  it dear that the provision was intendecl to prwent irregular land transactions 

in order to convince the Indians of the King's justice and his determination "to remove 

all  reasonable Cause of Discontent". 

0th provisions were induded in the Royal PIoclamtion that prohibited squatters 

from settling on lands that had never been ceded or purchased, regulated trade between 

British subjects and members of Aboriginal groups, and allowed those who were 
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"employed in the Management and Direction of kidian Affairsn on reserved lands to 

apprehend fugitives seeking refuge there? 

One final, yet significant, aspect of the Royal Proclamtion merits Our attention 

inasmuch as it is illustrative of the policy considerations associated with the formulation 

of relationships between the Crown and Aboriginal groups in the eighteenth century- 

The issue concerns the fact that the protections contained in the Royal Proclamation o d y  

applied to those "sweral Nations or Tribes of kidians with whom We are connected, and 

who live under Our Protectionn. Slattery suggests that  this phraseology: 

encompwes al1 indigenous groups occupying territories daimed by the British 
Crown in North America in October 1763, irrespective of whether these were 
specificdy known to the Crown allied with it, or factually comected with it? 

With alI due respect, this view does not take into account the si&cance with which the 

Bri&h viewed the decision, on the part of an Aboriginal group, to place itself under the 

203While, it was origindy intended that the "Indian territory" be governed by the 
military Commander-in-Chief of North America, who would be specifically tasked with 
the responsibility of "protecting the Indian tribes and managing the fur traden, a final 
decision on the matter had not yet been taken by the 7th of October. Slattery, L.R.L 
supra note 20 at 199, refers. Perhaps the British were concerned that the appearance of a 
military government would aggravate relations with the Aboriginal groups who resided 
in indian country. Indeed, some thought was betig given to the possibility that "it may 
become necessary to erect some Forts in the Indian Country, with thek consent". See 
Slattery, p. 193, quoting a general inqully fiom Lord Egremont, Secretary of State for the 
Southern Department, of 5 May 1763, and addressed to the Board of Trade, in A. Shom 
and A.G. Doughty, eds., Documents RelmUg to the ColtshltShtutiortlfI HrStory of Grnada, 1759- 
I791,2nd ed., vol 1, (Ottawa: King's Primer, 19 18) at 127. 

2MSlattery, L.RL C.P. supu note 20 at 243. 



King's p r o t e ~ t i o n . ~  Nor does it My take into account the British Crown's svategy for 

extending its sovereignty over those Aborigind groups who were at war with Britain on 

7 October, 1763. 

The key to understanding the significance of the wording of this particular dause 

lies in understanding that the Treaty of Paris of February, 1763, served to t r a d e r  two 

distinct proprietary interests to Britaiu. The first type of interest can be termed a full 

sovereignty interest over the lands which France actudy occupied or possessed in North 

America. The second type of interest amounted to an unperfected territorial daim to vast 

areas of the North Amencan interior; a daim France had been attempting to perfect at the 

tirne of conquest. In effect, Britain could only daim that it possessed the sole right to treat 

with the Abonginal groups who actually possessed the lands in this latter area. However, 

'*'As previously noted, while the British had early on maintained extravagant 
territord claims to broad swaths of the North American continent, these daims only 
gave the British Crown the ri& as against all other European nations, to attempt to 
acquire the sovereignty over the land from the Aboriginal groups who had hitherto - 

possessed it. Therefore, insofar as her European rivals were concemed, Britah could 
advance a daim to be "connected with the Aboriginal groups which resided on the lands 
she daimed. To the extent that it shielded Britain's underlying territorial daims from the 
intrusive condua of rival European powers, the fictional "comection" served a largely 
symbolic function. Perfecting a territorial daim was an entirely different matter. As we 
have already seen, Britain, and other European nations such as France, traditionally 
considered that a territorial daim could o d y  be perfected by actually possessing or 
occupying the lands in question. In practical tenns, this meant that a real relatiomhip had 
to be forged with each Aboriginal group in order to begin the process of perfecting a daim 
to sovereignty. One approach was to h enter into commercial or military alliances with 
the Aboriginal groups concemed. To the ment practicable, purchase or cession 
agreements would subsequently be negotiated. However, by 1677 the Briàsh Crown was 
actively a t t e m p ~ g  to hasten the process of acq&g sovereignty by uying to incorporate 
Aboriginal groups into the British Empire as protectorates or vassals. By agreeing to place 
th& lands under the King and become his subjects, an Abonginal group could be said to 
be "living under the King's protection" within the meaning of the Royal Proclamation. 



while B r i G  could argue that it was now "connecteci" to such Aborifid groups, it codd 

hardly be said that these groups, many of whom had taken up arms against the British, 

were or ever had been "under the King's P ro tec t i~n" .~  Britain needed a strategy to 

"cernentn the peace with such groups and bring them under British protection. As 

William Johnson would put it, the "reduction of Canada" now afforded, 

us a conneaion with many Bdian] Nations, with whom before we had no 
intercourse; it became necessary [therefore] that we should d t iva te  a good 
understanding with them, for the security of, and the sa fe ty  of the pubIicP7 
By using the language of "connectionn and "protection" in the Royal Proclamation, 

the Crown was in effect creating m o  classes of Aboriginal groups: those who were both 

"connected" with and under "His Majesty's Protection", and, those who were merely 

"connectedn with the Crown by virtue of the fact that the British had ousted the French 

and were now the only European power in the theatre of operatiom. In this respect, it 

can be argued that the phraseology of the Royal Proclamution represents the ardul 

Tlattery, L.R.I.CP. ncpra note 20 at 359, appears to suggest that the cessions granted 
under the Treaties of Utrecht and Paris were sufficient to transfer full sovereignty over 
"the modem provinces of Nova Scotia, New Brunswick, and Prince Edward Island, the 
Southern portions of Quebec and Ontario, and perhaps also sections of Manitoba and 
areas further West". He goes on to conclude that "upon cession ... the land rights of the 
Indians presumptively continued undisturbed? subject to the Crown's ultimate title". This 
conclusion would seem to hinge on a hding that France had perfected its territorid 
daims in the region either through a m a l  possession, or by placing the Aboriginal groups 
of the region under its protection. It also presupposes that agreements of protection 
(vassdage) were tramferable. On the histoncd facts, the better view is that France could 
only daim iimited sovereignsr over the region based on aaual possession. See notes 164 
and 165, above, concerning the problems associated with tramferring sovereignty via 
agreements of protection. 

W i a m  Johnson, "Review of the Trade and Affairs of the Indians in the Northern 
District of America", 1767, in NAC, -a note 155 at 169, as quoted in Allen, supra note 
127 at 30. 



embodiment of a c a r d y  pimeci strategy to convince the recalcitrant Aboriginal groups 

to the West that there were tangible benefits to be realized by taking the necessary steps 

to bring themselves under the protection of the Crown. In this regard, it would have been 

counter-productive for the British to gram the benefits assouated with this special statu 

to those Aboriginal groups who were not prepared to enter into peaceful relations with 

the British govemment. That being the case, it is &O apparent that the Royal 

Prockzmtion was intended to have a prospective application.aD8 hdeed, little would have 

been achieved by exduding the very Aboriginal groups which posed the greatest threat 

to British security simply because they had not yet adrnowledged the King's protection 

on the 7th of October, 1763. On this basis, a strong argument can be made that the legd 

principles embodied in the Royal Proclamation could have b e n  "extended to the western 

reaches of Canada as these areas fell under British 

British policy afier 7 Oaober, 1763 seems to bear out this pmicular assessment. 

The Royal Prochmation was widely distributed arnong hostile Aboriginal groups, a s  a 

prelude to the convening of special conferences called for the purpose of encouraging such 

208Slattery, L.RLC.P. nc;pru note 20 at 337-8, adheres to a "prospective" interpretation. 
He &O argues that, "as a general d e  legd provisions create 'opent or 'floating' categories 
that apply to any persons, actions, or things that fall within their scope at any time after 
enactment; they are not limited to entities exking at the moment the provision is passed" 
(B. Slattery, "The Legal Basis of Aborigina Rightsw in Cassidy, Frank., ed., Aborigiml 
Title in Brittsh Columbtl: Deigumuukw v. The Queen. (Lantzville, B.C.: Oolichan Books, 
1992) 1 13 [hereinafter Slattery, "L.B.A.R. "1 at 126.). 

mS1attery, "L.B.A.R." W. at 118, refers to these legd principles as the "common law 
of aboriginal rights" (Aboriginal common law). For a discussion of the interrelationship 
between law and policy see note 218, below. 



groups ro enter into peaceful reiations and bring thernselves under the King's protecti~~~.L1O 

The conference held at Niagara in July and August 1764 should be viewed in this light? 

According to William Johnson, the aim of such meetings was to bind the "Western 

Natiofl~" to the terms of a treaty which would "tie them down (in the Peace)" by means 

of promises which would: 

assure them of a Free Fair & open trade, at the principal posts, & a free 
intercourse, & passage into our Country. That we will d e  no Settlements or 
Encroachments contrary to Treaty, or without their permission. That we will 
bring to justice any persons who commit Robberys or Murders on them & that 
we will protect & aid them against th& & our Enemys, & duly observe o u  
Engagements with therna2l2 

As these are the very safeguards which the Royal Proclamation already guaranteed d e r  

Aboriginal groups, these promises wodd have been meaningless if it could be said that the 

Royal Proclamation already applied to the hostile "Western tribes". Indeed, a peace was 

210As Borrows, nrpra note 192 at 21, indicates, Algonquin and Nippising ambassadon 
"travelled throughout the winter of 1763-64 with a printed copy of the Royal 
Proclamation, and with various strings of wampum, in order to summons the various First 
Nations to a council with the British" at Niagara. While the invitation to treat was 
directed to the "Western Nations" or tribes, Borrows points out that diplomats from 
0 t h  important groups wodd also have been present, perhaps to assist in the negotiations. 

211Meeti.ngs were also held with AboriginaI groups in the Southern District (Slattery, 
LR.I.C.P. supra note 20 at 193). In this regard, it is important to recd that the Cherokee 
of South Carolina had been involved in a separate war with the British from 1759-61 
which had resulted in the death of over 2000 colonists Pailyn, supra note 138 at 236). 

212C. Flick, ed., iSbe Papen of Sir William Johnson, vol 4 (Albany: University of the 
State Of New York, 1925) at 328, as quoted in Borrows, szpa note 192 at 22. 



in fact concluded 
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at Niagara, and elsewhere, on the basis of these guarantees, and promises 

of "Friendship and Anachment" 

Although the Abonginal groups which had participated in Pontiac's RebeiLion 

were effectively brought under the King's protection, it seems unlikely that the 

negotiations served to extend British sovereignty over the lands they occupied to the 

extent that the members of the Board of Trade might have hoped. As William Johnson 

would point out, with reference to a treaty signed by the same groups the following year, 

the notion of extending sovereignty by such means was inherently problematic: 

these people had subscribed to a Treaty with me at Niagara in August last, but by 
the present Treaty 1 fin& they make expressions of subjection, which mua either 
have arisen from the ignorance of the Interpreter, or fiom some mistake; for 1 am 
w d  convinceci, they nwer mean or intend anythmg like it, and that they can not 
be brought under our laws, for some Centuries, neither have they any word which 
can convey the most distant idea of subjection, and should it be fully explained to 
them, and the name of subordination punishment ettc, defined, it might produce 
infinite harm ... and 1 dread iu consequences, as I recollect that some attempts 
towards Sovereignty not long ago, was one of the principal causes of all  our 

Johnson's words wodd prove prophetic. While Aboriginal groups living within 

what is now the modern Canadian nation state would eventually experience European 

2UM. at 23. The treaties were solemnized by the exchange of a wampum ("the Great 
Belt of the Covenant Chain"). Other peace treaties with the "Western tribes" were 
concluded at Johnson Hall and throughout the Ohio region (h, v a  note 127 at 34). 

'l'P. Williams, Ihe Chain (L,L.M. Thesis, York Universiv, 1982)[unpublished] at 83 
quoting Sir Wiliiam Johnson, as quoted Ibid. at 24-25. See note 159, above, with reference 
to the "earlier attempts towards Sovereignty" and the 1701 effort to acquire sovereignty 
over the Iroquois' " beaver hunting grounds" . 



domination £ira-hand, the process of acquiring sovereigny would not be completed for 

many years. Nevertheless, most, if not all Aboriginal groups, wodd oves t h e  succumb 

piecemeal to the Crown's pressure to accept its authority, usually only when th& 
economic fortunes and d t a r y  capacity had waned, and in the shadow of the 
growing power of the setder communitieP5 

Some Ab0rigi.d groups signed treaties requiring that they f o d y  acknowledge the 

Crown's authority, and accept the attendant offer of protection; for other groups "the 

process was more tiformal and haphazard, and was accompanied by varyùig degrees of 

native resistance and protestn ?16 

xü Prologue. 

British imperial policy would continue to d v e  after 1 7 6 3 . ~ ~  However, the basic 

215Slattery, "U.A.R." supla note 8 at 734. 

216Slattery, "U.A.R." supra note 8 at 734, where he goes on to observe that among some 
groups "significant opposition" to the Crown's authority continues. 

2VOf particular note, in the case of fieeman v. Fairlie (1828), 1 Moo. Ind App. 305, 18 
E.R. 1 17 (L.C.), Master Stephen, the Master in Chancery, blended the "simple setdement" 
and "simple conquest" d e s  to create a new d e  - the "complex conquest/cession d e " .  
The new d e  was to be applied in the "anornalousn situation of the conquest or cession 
of a people who had a non-Christian, indigenous system of law, which codd not be 

- - 

conveniently replaced by the English commoi law. Master Stephen determined that the 
old laws should continue with respect to the indigenous group as in a conquest or cession 
situation. However, the Iocal laws were deemed unsuitable for the English who would 
instead be governed by English law, just as it wouid have had the lands been found 
"uninhabited". The Privy Council adopted the principle set out in fieeman, in Advocate- 
GemraI of Bengul v. Rame Sumomoye Doaee (1863), 2 Moo. P.C. (N.S.) 2î P.C.) at 59-61, 
where it condudeci, inter&, that the senlers "cany with them not only the laws, but the 
sovereignty of their own state; and those who live amongst them and become members 
of their community become also partakers of, and subject to the same laws". The 
"complex senlement/conquest" d e  was applied to uphold the vaidity of a marriage of 
an Aboriginal (Cree) woman to in a non-Aboriginal man in Connolly v. Woolrych (1867), 



tenets of that policy, as it relates to the Aboriginal interest in land, can be said to have 

emerged fully developed with the promulgation of the Royal Proclamtion of 1763. B y 

deciding to incorporate that policy in a Royal Proclamation, the Crown can be said to 

have chosen to merge imperial policy with irnperial law?" Inasmuch as Aboriginal 

17 R.J.R.Q. 75,l C.N.L.C. 70 (Que. S.C.), aff'd sub nom Jobnstone v. Conmlly (1869), 17 
R. J.R.Q. 266,l C.N.L.C. 15 1 (Que. C.A.). The marriage had been entered h o  on the 
basis of Aboriginal "customs and usagesn, in the Athabaskan region. In this regard, the 
court conduded that the laws and usages of the Indian tribu had survived the conques 
and cession by the British and had not been modified thereafter, despite the fact that 
English traders in the same area were governed by English law. Finally, in Amodu Tijani 
v. Secretary, Southan Nigwia, Cl9211 2 A.C. 399 (P.C.) at 410, the Prïvy Council 
concluded that folIowing a conqwse or cession, the USUfructuary or communal right to 
possess land which Aboriginal groups enjoy, "must be presumed to have continued to 
exist unless the contrary is established by the contact or circuf~lstances". In light of Lamer 
C.J.3-i judgment in R v. Coté, [1996] 3 S.C.R. 139 at 173 (S.C.C.) [hereinafter Cotel, the 
Supreme Court of Canada may be taken to have accepted the notion that ?he common 
law recogniùng aboriginal title was arguably a necessary incident of British sovereignty 
which displaced the pre-existing colonial law governing New France". 

218As Walters, supra note 94 at 378, observes, the commentators take different 
approaches to the relationship between "generd crown practice" or imperial policy on the 
one hand and imperial common law. In this regard, he points out that, "Lester draws a 
distinction between British recognition of aborigind rights as a matter of practÏcality and 
policy, and recognition of aboriginal rights as a matter of principle at British common 
law"; whereas Slattery and McNeil argue that "centuries of Crown 'policy' is in fact 
reflective of the legal principles of colonial law". Slattery terms this "the common law of 
abonginai righu" (Slattery, szpa note 208 at 118). In my view, it is important to 
appreciate that the principles of imperial law were intended to have a broad and generally 
uniform application throughout the Empire. Imperid policy, on the other hand, was a 
highly flexible administrative tool which could be forrnulated and reformulated on a 
colony by colony basis, as local circumstances dictated. However, imperial law was not 
created in a vacuum nor did it evolve all at once. It therefore seems logical to condude 
that a policy which had Surviveci the test of time, and which was deemed to have general 
rather than mere local relevance, would eventually find recognition in imperial law. 
Indeed, the historical evidence suggesu that many features of what orighated as local 
policy pertaining to the Aboriginal peoples of British North America, would ultimately 
be codifieci in imperial law (see previous note). Neveddess, as Slattery, L.R.I. supra 
note 20 at 11-2, points out: "the origins and genesis of many of the relevant prinuples are 



groups had been "induced by the promise of protection offered in the Royal Prochmdtion 

to alter their legal positionn, there would be a solid basis upon which later Canadian 

courts could find that the Crown was honour bound to uphold its commitment to respect 

th& inter-, as a matter of law?' 

The Rayal Proclamation of 1763 would itself prove to be an enduring document. 

In Cldlder, Hall J. would condude that "[tlhis Proclamation was an Executive Order 

having the force and effect of an Act of Parliamentn.m Nor is there any indication that 

obscure, and the authorities conflicting. The British empire at its height was a rernarkably 
diverse and untidy collection of possessions, and the views taken in the courts over several 
centuries in every way reflect this fact". 

219The conclusion that the duties owed were of a fiduciary nature, would, of course, 
have to await the decisions of the Supreme Court of Canada in Gu* and Sparrow, 
which wi.U be discussed in later chapters. For ouc purposes here, it is imporrant to note 
that the fiduciary docuine "requires acceptance of the Crown's primary sovereignty and 
ultimate title to the soi1 and the natural sesources of Canada. Without the Crown's 
assertion of both power and discretion, both self-declared, the foundations of the fiduciary 
duty ... would disappear." A. Pratt, "Aboriginal Self-Govemment and the Crown's 
Fiduciary Duty: Squaring the Circle or Completing the Circle?" (1992) 2 N. J.C.L. 163 at 
192. 

UoGI&, supra note 11 at 220. This conclusion is consistent with Maclean, J.'s 
characterization in The King v. Lady McMkter, [1926] Ex. C.R. 68 at 72 and the Supreme 
Court's views in Easterbrook v. R., [1931] S.C.R. 210 at 21415, 217-18. Nevertheless, 
while it may be seen as having the "force of a statuten, as indicated at note 208, szqma, the 
Rqyal Proclamation of 1763 is a unique document inasmuch as it lent itself to a 
"prospective" interpretation. This feature presumably led Hall J. to go on to explain, at 
p. 395, that "[ilts force as a aatute is analogous to the status of M ; z p  Cham which has 
always been considered to be the law throughout the Empire. It was the law which 
followed the flag as England asnimed jurisdiction over newlydiscovered or acquired lands 
or territories." This interpretation may explain G w y ~ e  Jets otherwise curious 
description of the Royal Proclamation as a kind of "Indian BU of Rights" (St Chthaine's 
Milling and Lumber Co. v. R., nrpra note 50 at 652, refers). Slattery, "U.A.R. " nrpra note 
8 at ï74-5, points out that the Royal Proclamation was equivdent to an Imperia2 rather 
than a coloniaC statute, and as such "was paramount to local statutes under the Colonial 



the Royal Plockzmtion of 1763 has ever been repealed. On the contrary, in a case 

involving the repaviation of the Constitution, Lord Denning would hold chat the Royal 

Proclammon, is "st i l l  of binding forcen insofar as both the federal and provincial 

legislatures are c~ncemed.~' 

m e  it therefore seems apparent that the Royal Proclamation of 1763 is shu very 

much "in force", to what extent, if any, have those provisions dealing with Aboriginal tide 

been otherwise modified or superseded, bearing in mind that that part of the Royal 

Prockzmtion which nrictly enjoined colonial govemments from granting "Warrants of 

Sufvey" or "Patents for Lands" outside their borden was qualified by the words "for the 

present, and und our further Pleasure be knownn? kr fact, the ink was hardly dry on the 

Royal Proclamation before the Quebec Act of 1774 expanded the borders of the colony of 

Quebec westward into "Indian Country"." Nevertheles, whiie the colonies' borders 

could be and were in fact repeatedly altered, the basic regime which the Royal 

Proclamation had established for acquiring lands which Aboriginal groups were "inclined 

to dispose OP within the boundaries of the colonies was not altered by the Quebec Act or 

any nibsequent enactment.w 

Laws Vafidi9 Act, 1865". 

V. Secretary of Strtefor Foreign & Commonwealth Affairs, [1982] 2 AU E.R. 118 at 
125, [1981] 4 C.N.L.R. 86 (C.A.). 

"(U.K.), 14 Geo. III, c.83 (R.S.C. 1985, App. II, No. 2) [hereinafter Quebec Act]. 

SUThe situation with respect to the Quebec Act is outlined in D. Johnston, The Taking 
of l n d i n  L a d  in Ca& Consmt or Coercion? (Saskatoon: Native Law Centre, 1989) at 
29-30. She points out that while that Act did not specifically address itself to the question 
of Aboriginal land rights, instructions subsequently issued by the Govemor of Quebec on 



Of course, as we have seen, many Aboriginal groups had entered into treaties with 

the British long before the Royal Prockzlltl~twn had been conceived of. Did the Royal 

3 January, 1775, do in fact "conform to the purchase regime imposed by the Royal 
Prodamation". D. Johnston goes on to outline how the principles of the Royal 
Proclamation of 1763 were perpetuated in the provisions of successive versions of the 
Indirn Art, S.C. 1876, c.18, which maintained "[tlhe prohibition on alienation of reserve 
lands without mender"  and gave "explicit statutory recognition" to the "principle of 
voluntary cessionn by means of "both substantive and procedural &aranteesn. 
Nevertheles, she documents the gradual erosion of the "sumender requisemekW through 
"ever-increasing categories of exceptionsn as well as the corrosive effect of the federal 
expropriation power on the principle of volunfarp cession (pp.71-9 1, refer). To the extent 
that the I ' i a n  Act, R.S.C. 1985, c.1-5, represents a "wateringdownn of some of the 
principles which underscore the Aboriginal land righu portions of the Royal 
Proclammion, it would seem that the Canadian government has acted as if it had the 
implicit authority to make the Crown's "pleasure known" through the provisions of the 
Indian Act. One's perception of the appropriateness of the federd gove&entfs actions, 
would seem to nirn on the interpretaa& iccorded S. 91(24) of the ~ o ~ t t r t i o n  ~ c t ,  1867, 
(U.K.), 30 & 31 Vict., c.3 [hereinafter Co~~~hiution Act, 1867l, which, on its face, purports 
to grant authority to the Crown in right of Canada to make laws in relation to "Indians, 
and Lands reserved for the Indians". For example, in M. Asch and P. Maddem, 
"Aboriginal Rights and Canadian Sovereignty: An Essay on R. v. S p a m n  (199 1) 29 Alta. 
L. Rev. 498 at 510, the authors argue that S. 91(24) simply provides that "as between 
Parliament and provincial legislatures, Parliament has the exclusive authority to negotiate 
with Canada's indigenous population and to regulate Indian &airs if and when 
negotiations have resulted in treaties of mutual consent" and, as such, can "easily be read 
as not authorizing Parliament to pass laws in relation to native people absent their 
consent". The better view would seem to be that, inasmuch as "Aboriginal rights are 
intimately connected with the special statu and capacities of Indian p&le~ &d the 
possession and use of their land -... they form an inkhsic part of the-subject matters 
covered by section 91(24)". With the passage of the Statute of W-inster, 22 Geo. V, c.4 
(U.K.), Canada was released fiom the bonds of imperid law and could, pursuant to S. 

91(24), l a d y  enact legislation to "regulate or exthguishW Aboriginal rights which had 
previously been guaranteed under any imperid statute including, by analogy, the Royal 
Prockzmtion of 1763. See Slattery, "U.A.R." szpa note 8 at 775. With the coming into 
force of S. 35(1) of Part 1 of the Codtution AG 1982, being Schedule B of the G t d  Act 
1982 (U.K.), 1982, c.11 [hereinafter Comtzitution Act, 19821, it may now be argued that the 
protections guaranteed under the Royal Proclamation are, to the extent that they have 
survived intact, protected as "exîsting" Abongid rights. Put another way, S. 35(1) may 
itself be seen as but the latest example of the Crown making known its pleasure - in this 
case to "recognize and affirm" the status qrto. 
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A . o c k z ~ î t  of 1763 supersede these earlier treaties? While the Royal Prockzmtion d o s  

not explicitly address i d  to this issue, there can be lide doubt that its provisions were 

meant to complement rather than abrogate the terms of pre-exking ueaties. Had the 

Royal Prockzîrtlxtion done otherwise, Safety and securitty in the established colonies would 

have been undermined, which would have been contrary to the aated aims of the Rayai 

ProclatndiOn iwlf." Furthermore, there is no indication that the Royalïroelamhon was 

meant to serve as a substitute for the treaty-making process. On the contrary, successive 

British and Canadian govemments would continue to utilize the treaty mechanhm as the 

preferred means of bringing Aboriginal groups under the sovereignty of the Crown, 

acquiring lands for setdement purposes, and quieting title. In this respect, the treaties of 

Niagara of July and August 1764 are illustrative of the complimentary role which the 

treaty-making process was intended to play in defining particular Crown-Aboriginal 

relationships. Therefore, while the Royal Proclamation may be seen to have established 

a new and comprehensive policy to guide future Crown-AborigLial relations, any specific 

obligations incurred by the Crown under the provision of any p re4s ing  or subsequent 

treaty wodd continue to bind the Crown. Such treaty provisions can also be said to 

impact upon the nature and extent of the specific fiduciary duties which may now be said 

='In considering the validity and effect of a 1760 treaty of protection entered into 
between a British General and the Hurons of Lorette in R. v. Sioui, [1990] 1 S.C.R. 1025, 
Lamer J. rejected the Respondent's contention that the Royal Proclamation of 1763 had 
extinguished the 1760 treaty nghts because it had not expressly con£irmed them. In doing 
so, he observed, at pp. 1064-65, that, "[tlhe Prodamation confers rights on the Indians 
without thereby necessdy extinguishing any other right conferred on them by the 
British Crown under a treaty". 
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to be owed individual Aboriginal groups." In sum, while it rmy be convenient to 

generalize about certain cornmon features of the Crown-Aboriginal relationship which 

trace thW origin to the R~~ockzîII[LCfhOn of 1763, the question of assessing the specific 

duties owed partidar Aboriginal groups must necessarily involve a study of the totali1y 

of the unique historic relationship which the Crown established with each Aboriginal 

group, induding the provisions of any applicable treaties which were entered into either 

before or after 1763 

-Indeed, as we s h d  see in Chapter five, the spe&c terms of individual treaties can 
themselves serve as the basis for specific fiduciary obligations. In other words, while the 
Royal fioclamation may in fact have set the base standard for the future treatment of and 
relationship with the Abonginal peoples who inhabited those parts of Canada where it 
has been deemed to have application, it must d be read in conjunction with the treaties 
which the Crown employed to cernent its relationship with individual Aboriginal groups 
both before and after 1763. 

ZisIt may be appropriate to view the Crown-Aboriginal relationship as a multi-faceted 
relationship which can raise fiduciary obligations which are both unique and specific to 
each Aboriginal group. As nich, one should be carefd in attempting to apply the general 
prinuples which underscore the Crown-Aboriginal relationship generdy, to a given fact 
situation, without having due regard for the implications of any specific treaty obligations 
which the Crown may have incurred. In this respect, it may be important to recall the 
wide diversity which existed between the various Aboriginal groups who inhabited North 
America at the point of European contact. This diversity may, in part, exphin the 
emphasis which was placed on specific provisions in some treaties but not others. As well, 
it would be a mistake to assume that the colonial authorities who negotiated such treaties 
were always minMi1 of imperid concerns or the need to attempt to apply consistent 
principles to the task at hand in a geo-political dimate which placed a premium on 
expediency. While it is beyond the scope of this thesis to attempt to deheate the 
relationship which the Crown established with each Abongin4 group, suffice it to Say 
that the historic forces which shaped each relationship will continue to have relevance as 
we attempt to apply fiduciary principles to the many variants of the Crown-Aboriginal 
relationship which can be said to exist today. 



Did the Royal Awhmh end the abusive practices which it was designeci to halt? 

As Allen points out, in the newly created Indian temtory, the traders "flaunted the 

licensing sequirementsn . Worse, 

American backwoodsmen and land spedators also ignored the Indian boundary 
line and the general provisions of the Royal Proclamation to the point that the 
thirst for Indian lands became h o s t  uni~ersa.1,~ 

Indeed, in the face of blatant defiance of the Crown's authotity, the boundary line was 

moved west in 1768 and a treaty of cession negotiated with the Aboriginal groups who 

lived there. Nevertheles, "the irregular land encroachments practiced on the fsontier by 

the competing colonies and provinces c o n t i n ~ e d " . ~ ~  Indeed, nich practices even had the 

support of the Governos of Virginia, Lord Dunsmore, who justified the conduct of 

American settlers, and the resulting war with the Shawnee, in the following terms: 

they (the settlers) do not conceive that Government has any right to forbid their 
taking possession of a Vast tract of Country, either uninhabited, or which Serves 
only as a Shelter to a few Scattered Tribes of Indians. Nor can they be easily 
brought to entertain any belief of the permanent obligation of Treaties made with 
those People, whom they consider, as Little removed from the brute C r e a t i ~ n . ~  

Ultimately, the Crown gave up any pretence of attempting to manage the Aboriginal 

relationship within its North American colonies. In 1768 it transferred al l  responsibility 

WAllen, swpa note 127 at 35. 

Wunsmore's letter of 24 December 1774 to the Earl of Dartmouth in R.G. Thwaites 
and L.P. Kellogg, eds., B e  Documen*lry HLrtory of Dumore's War, 1774, (Madison: 
Wisconsin Historica Society, 1905) at 371, as quoted Ibid. at 4142. 



for d e  and "Indian &airsw to the colonial legis1atures - in effect turning its back on the 

Aboriginal groups who were under its protection." 

Zn what would become the Atlantic Canadian provinces, the pli& of Aboriginal 

groups only worsened under colonid control. The govemments of these colonies took 

the position that the Royal fiochmation did not apply to them. They daimed to have 

derived a full title fiom the French by cession under the Treaty of Utrecht, which they 

"assumeci, rightly or wrongly, to have obviated the requirement for the voluntary cession 

of lands under Indian oc~upation".~~ In the face of imperid idifference, the Aboriginal 

groups in the region suffered "a rapid and wholesale dispossession of their lands"." 

It was not u n d  1975 and the decision in R. v. Isaac, that the question of the 

applicability of the Royal Proclamation of 1763 over the maritime provinces of Canada 

was finally addressed. In this respect, MacKeigan, C.J.N.S. would write that: 

I am of the opinion that the Prodamation in its broad dedaration as to hdian 
rights applied to Nova Scotia including Cape Breton. Its recitd (p.127) 
acknowledged that in all  colonies, including Nova Scotia, a l l  land whkh had not 
been 'ceded to or purchased by' the Crown was reserved to the Indians as 'their 
Hunting Grou& ." 

Johnston, sapa note 223 at 24. 

2-'3(1975), 13 N.S.R. (2d) 460 at 478 (N.S.C.A.). It is important to note, as did 
MacKeigan, C.J.N.S., that in 1763 the old colony of Nova Scotia had encompassed d of 
what is now considered to be the Province of Nova Scotia, as well as the Provinces of 
Prince Edward Island, New Brunswick and parts of eastern Quebec. R. v. Is<lar turneci on 
the applicability of a provision of what was, in effect, a provincial hunting and gaming 
statute, to Aboriginal peoples exercising the " h c t u a r y  rightsn associated with their 
"Indian title" on a Cape Breton Indian reserve. In hding  that "Indian land rightsn were 



On its face, there can be lide doubt that the R+ &oclamation was meant to 

apply in Quebec. Furthermore, when the British initidy assumeci control there, the land 

rights of the Abonginal groups were respectecLUI Howwer, the situation rapidly changed 

" indcab ly  part of the land to which the provinaal game law cannot extendn, the Chief 
Justice concluded that the ~ o y a l  fioclammion confirmed the "customary common law" 
rïght of Aboriginal peoples to use the n a d  resources located on the& reserves (p. 469 
refers). The Court did not decide the broader issue of whether such customary Gghts 
continue to exist with respect to resowces located off a reserve. In this regard, the Chief 
J k c e  seerned to suggests that this latter question would turn on Ghether or not 
Aboriginal title could be said to have been -&inguished by prerogative acts, such as 
"setting apart reserves and opening the rest of the land for homestead grants and 
setdement" (see p.476). In light of Dickson, C.Jels comments in Sparrow, mpra note 3 at 
1099, it would seem that only the Sovereign's "clear and plainn intention will suffice to 
prove an extinguishment which is deged to have occurred prior to 1982 and the coming 
into force of s.35(1) of the Constitution Act, 1982. Moreover, the burden of proof is on 
the Crown. Judging by the views of Macfarlane J.A. in the case of Deigamuukw v. British 
Coimbiz, Cl9931 5 WW.R 97 at 163 @.C.C.A)@eave to appeal& cross-apped to S.C.C. 
granted 109 D.L.R. vil, it may be dif5CUIt to find a "clear and plain intention" to 
extinguish Aboriginal tide based on "Colonial Instruments" which merely "declare the 
existing situationn, i.e. "vat owneahip of a l l  land in the Crown and establish a 
comprehensive land sedement scheme giving the Crown the sole right to create other 
ownership or proprietary land interests". 

U4D. Johnson, supa note 223 at 91. Indeed, in December of 1763, RoyaI Instmhons 
were issued to James Murray, the first Governor of Quebec, requiring that he "cultivate 
and maintain a strict Friendship and good correspondence" with the Abonginal groups 
within the province and avoid molesting or dishvbing "them in the Possession of such 
parts of the said Province, as they at present occupy or possess". These instructions went 
on to refer to the aeed to comply with the terms of the Royal hoclamation. See D.G. 
Smith, ed., C a d i a n  Indiam and the Lam Seleced Documents, 1663-1972, The Carleton 
Library No. 87 poronto: McLelIand and Stewart LMited, 1975) at 4-5, as quoted Ibid. at 
28. Also see D. Schulze, "The Privy Coucil Decision Conceming George AlIsopp's 
Petition, 1767: An Imperid Precedent on the Application of the Royal Proclamation to 
the Old Province of Quebec" [1995] 2 C.N.L.R. 2 at 25, where the author argues that "the 
Prïvy Council applied the Royal Prodamation's provisions concerning lands reserved for 
Indians to the old Province of Quebec" in 1767 when it refused to gram a setdement 
petition in respect of Abonginal lands which had not been surrendered accordance with 
the provisions of the Royal Pmclamtion. 



when control over Indian Affairs was uansferred fiom the imperid to the colonial 

authority. Indeed, the colonial govemment had begun issuing licences to those i n d i v i d ~  

who wished to settle in "any indian countryn as early as 17'77. Further abuses would 

follow. By 1791, the traditional lands of Aboriginal groups in the province, which by 

then were being desuibed as the "waste lands of the Crown", were being used to 

accommodate the influx of Loyalist setders which foilowed the American R e ~ o l u t i o n . ~ ~  

Nor have contemporary Aboriginal groups fully succeeded in their efforts to uphold the 

Indian land righu provisions of the Royal Proclamation within what is now the Canadian 

province of Quebec. Baudouin J.A.'s views are characteristic of the restrictive 

interpretation of the Royal Proclamation which the Courts have consistendy chosen to 

apply when addressing the question of traditional Aboriginal land rights within that 

province: 

I am convinced, with respect, that the Royal Proclamation of 1763 was an attempt 
at consolidation ... it only involved Indian territory outside the colonies that 
already existed or were to be set up, on the one hand, and land located inside the 
colonies, that had been set aside previously, specificaty for Aboriginal people, on 
the other. The latter lands were in fact mission lands (where, in some cases, seved 
bands were gathered togethes) and Indian villages set up or authorized by the 
French a~thorities."~ 

23Slbid. at 32-3. As D. Johnston observes: "Loyahts were permitted to settle in Indian 
Country within the province without obtaining a licence from the governor, let alone 
observing the formalities of cession and purchasen. 

236R. V. Coté, 119941 3 C.N.L.R. 98 at 107-8. Baudouin J.A.'s comments follow on the 
heels of judgments issued by othes memben of the Quebec Court of Appeal in R. v. 
Adams, 119931 3 C.N.L.R. 98, and Sioui v. h r w g e n e r a l  du Quebec, 119871 4 C.N.L.R. 
118. Appeds in ali three cases have now been heard by the Supreme Court of Canada: 
Coté, stcp~a note 217; R. v. Adams, [1996] 3 S.C.R. 101; and, Sioui, supra note 224. Larner, 
who penned the majority judgments in each case, avoided confronting the question of the 



The terms of the Royal Proclamation 

temtory which would become 0ntariaa7 

were 

The 

developed berneen Quebec (Lower Canada) and 
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generally observed in the annexed 

difference in the practices which 

Ontario (Upper Canada) may be 

explained with reference to the relative strength of the Aboriginal groups which inhabited 

each area. In this regard, 

[tlhe govemment of Quebec could disregard the land rights of the settled tribes 
with relative impunity. The western mbes, in the annexed area, were another 
matter. The security of the western posts and the ffedgling Loyalist setdemenu 
dictated a course of fair dealing.u8 

The Canadian Govemment choose to comply with the spirit, if not the letter, of 

the RoyalProclamation with respect to the prairie lands inhabited by Abongid  groups 

of the old North West. In this regard, the decision to incorporate its principles into 

successive versions of the Indian A#' can be seen as largely a "function of pragmatismn. 

application of the Royal fioclamtion within the Province of Quebec. Lamer C. J. did not 
even mention the Royal A.ockmation in Adam, whereas in Coté, szpa note 217 at 167, 
he declined to "wade" into what he referred to as the "the murky historical waters 
su~rounding the legd effect of the Proclamation" in Quebec, choosing instead to dispose 
of the case on other grounds. The Supreme Court decisions in AcLzms and Coté are 
discussed in greater detail in Chapter five. 

U7D. Johnston, s u p r a  note 223 at 47-9. Under the Quebec Act (1774), supttz note 223, 
the boundaries of Quebec were expanded to encompass the area which would later be 
designated Upper Canada. 

"'W. at 47-8. As D. Johnston points out, at p.35, in Quebec "the 'setded' Indians' ... 
territorial daims were viewed as having been ckcumscnbed by the boundaries of their 
respective settiements " . 

Z)S.he I d k n  Act, 1876, S.C. 1876, c.18, was a consolidation of legislation pre-existing 
in various Canadian jurisdictions. Its modem equivdent is the Indian Act, R.S.C. 1985, 
c.1-5. The history of this piece of legislation is traced in J.R. Ponting and R Gibbins, Out 
of 1.relwunce: A Socio-politicul Introduction to I&n Affairs in CaMda (Toronto: 
Butterworths, 1980) at Ch. 1. 



Simply put, "territorial secufity dictated respect for Indian land rightsn.2«> Nevertheles, 

with the exception of a small number of land cessions on Vancouver Island, "moa of 

British Columbia was seized and d e d  without fonnal mender  of M a n  landsn."l Nor 

have the C o w  mer condusively ruled on the issue of whether or not the provisions of 

the Royal ProchmcfhOn are of any force and effea in that partidar province.242 In short, 

'9. Johnson, supra note 223 at 71. These lands would corne to form the provinces 
of Manitoba, Saskatchewan and Alberta. 

"IR. White-Harvey, "Reservation Geography and the Restoration of Native Self- 
Government" (1995) 17 Dal L.J. 587 at 601. He goes on to point out that: "[tlhe officia1 
position of British Columbia has been that the Raya[Proclamation of 1763 does not apply 
to British Columbia, and that aboriginal Etle never existed". 

242This is not to Say that the issue has not been litigated, only that it has never been 
effectively resolved by the Supreme Court of Canada. Indeed, the six judges of that Court 
who considered it necessary CO deaI with the particular question in Czider, s u p r a  note 11, 
split on the issue of whether the provisions of the RoyalProckzmation applied to British 
Columbia during the period under consideration in that case (the period prior to 1871). 
The contrashg sides of what is in fact an ongoing debate were canvassed in the various 
judgments delivered by the British Columbia Court of Appeal in Deigumuukw v. British 
Columbia, stlprrt note 233, of which the judgments of Macfarlane J.A. (concurred in by 
Taggart J.A.) and Wallace J.A. constituted the majority view. For his part, Macfarlane 
J.A. adopted the reasons of the t&l judge in concluding, inter al&, at p. 154-5 that 
"neither the Proclamation nor the policy which gave Me to it apply to Indian lands in 
British Columbia". In a separate judgment, Wdace J.A. cited McEachem C.J., the trial 
judge, for the proposition that Royal Proclamation never applied directly to British 
Columbia, inasmuch as: " the Crown was not 'comected' in any way with the Indians of 
the Canadian West in 1763. They did not live under the Crown's protection, and they 
owed the Crown no actual, legal or notional aüegiance" (see p. 226). Nor was he 
persuaded that a document, which he described as "a variety of Royal fiatn, could serve to 
reflect the common law of the day (see p. 227). In one of ~o dissenting judgments, 
Lambert J.A. expressed the view that the Rayai &oclamation was "a reflection of the 
policy of the Colonial acGn;nistration of Great Britah in 1763 towards the Indians ... and 
must be taken to have been in accordance with the common Iaw as it was seen at that time 
and ... a statement of the common Iaw by the highest authority" (p. 367 refers). Howwer, 
Lambert J.A. refrained fkom expressing any view on either the application or effea of the 
RoyalPloclamation in British Columbia For his part, Hutcheon J.A. &O conduded that 
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while strong central control over "Indian Affairsn had been restored, it came too late to 

prevent the almost w h o l d e  l o s  of Aboriginal control over the traditional lands which 

Aboriginal groups had once possessed in many parts of Canada. Furthemore, based on 

past practice, there was Little to suggest that further encroachments would not occur when 

the govemment found it expedient to do so. 

Ç, Conclusions: 

While the collective nature of Aboriginal title owes is existence to the historic 

attitudes and practices of Aboriginal societies, other features of Aboriginal title can be 

traced to the powers and responsibilities assumed by the Crown in relation to the lands 

Aboriginal groups occupied. As an "autonomous" common law docuine, Aborigina title 

can be said to bridge the gap "berneen native systems 

property systems applying in the settler c o r n r n ~ t i e ~ " . ~ ~ ~  

Although the Crownts policy towards Aboriginal 

of tenure and the European 

land was influenced, to some 

extent, by the broader d e s  and principles of imperid common law, the powers and 

responsibilities of the Crown were largely assumeci for reasons of equity, convenience and, 

the Royal A.oclamation "reflected British policy of acceptance of aboriginal righu to land" 
(see p. 385). 

"The common law is s t i l l  the basis of most Abonginal groups' possessory rights to 
land to the extent that those rights have not been extinguished by "proclamations, 
statutory provisions, treaties or other am". Aborigid Utle can also exisr in a "modified 
or attenuated form" as rights to harvea n a d  resources in areas previously ceded. 
Slattery, "U.A.R." supra note 8 at 744-5, refers. 
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most importandy, to further Britain's own regional interests. In this regard, it is 

important to appreciate that the tone of Britain's early relations with the Aboriginal 

peoples of N o d  America was largely dicmted by Britain's own strategic requirements. 

Early Crown-Aboriginal relations were formulated in an era of intense 

cornpetition among European powen for dominance abroad. While it might have been 

pmdent for Britain to advance extravagant daims to vast areas of North America within 

the European context, in the colonial environment the demands of expediency and 

convenience dictated a more pragmatic approach. Because Ab0rig.d groups held the 

military balance of power, Aboriginal interests had to be taken into account. As such, 

Aboriginal groups were bound to figure prominently in Bitah's local strategy for 

extending its military, political and economic infiuence over North America. 

Imperial strate@ would demonstrate an amazing capacity to develop policies 

which were calculated to strengthen Crown-Aboriginal relations when the need arose. 

While the Crown did acquire some Aboriginal lands by means of military conquest, for 

the most part it choose to adopt the Puritan practice of acquiring Aboriginal land 

equitably, by means of a "fair purchase". In large measure the choice served imperial 

interem. Simply put, it was far more cost-effective and convenient to acquire lands by 

means of a peaceful cession agreement than by waging war. At the same Ume, it was 

possible to "play" the Crown-Aboriginal relationship to further British terntonal 

ambitions and trade while simultaneously undermining the daims of rival European 

States. 
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history of British imperid policy, insofar as North America's indigenous 

is concemed, might well appear to have been one of general inciifference 

by "periodic bouts of British fainiess and ju~tice".~" The appearance of 

schizophrenia can only be undemood by appreciating that British ïmperial policy was 

primarily motivated by and directed towards British requirements. When Aboriginal 

interests codd be seen to coincide with British aims, such as when an Aboriginal group 

came into con£lict with another European power, British policy could be invoked to take 

advantage of the situation by responding to Aboriginal concerns. Conveaely, where 

British and Aboriginal interests came into conflict with each other - and conflict was 

inevitable given the widely divergent world views which the two groups held - British 

national interests would normally dictate the outcome. However, in such circumstances, 

the protests of Aboriginal groups could only be ignored where doing so did not impact 

adversely on some other British policy priority, such as the prosecution of the fur trade 

or the security of British settlements. Not surprisingly, when Aboriginal power 

weakened or when events elsewhere took precedence, imperid policy could be cmeiiy 

indifferent. In sum, while British imperid poli7 was capable of being managed in conflict 

situations by balanMg Aboriginal and non-Aboriginal inter-, the outcome would 

invariably favour those interests which most dosely served imperid goals. 

When it became apparent that the abuses associated with private land purchases 

were acting as a destabilivng idluence on the Crown-Aboriginal relationship, and 

. - --- . - - .. - 

'*Men, szpa note 127 at 193. 
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threatCn;ng Britain's larger interests, the Crown took steps to regulate such tramactions 

by inserthg i d  between the colonists and Aborigind groups. In the process, the British 

Crown would daim that it had acquired sovereignty oves those lands. 

The Crown's sovereignty or power over the Aboriginal peoples of Canada was 

exerted piecemeal over an extended period of time. The process by which each AboriginaI 

group became reliant upon the Crown was largely a function of history and historic 

forces. Therefore, the portrait of Crown-Aboriginal relations which emerges is far from 

uniform. Furthermore, the Crown often took an ad hoc approach to dealing with the 

Aboriginal peoples of North America. This hardly seems surprising given the ofr-times 

fluid geupolitical situation in the colonies and the idiosyncratic whims of local officials. 

Echoes of this particular approach can still be seen reflected in the specific and unique 

fiduciary duties which are now owed particular Aboriginal groups as a r d t  of certain 

"unique" treary provisions. This is not to Say that there were not some common, definhg 

moments in the evolution of the Crown-Aboriginal relationship as a whole. 

Nomithstanding the British Crown's initial motivation for pursuing what rnight 

charitably be described as a "liberal" Aborigind policy, by 1763 certain principles had 

been established which could not be officidy denied if strong Crown-Aboriginal relations 

were to continue. True, the French defeat at Quebec and Montreal signalled the end of 

the intense period of European rivaky which had largely served to shape Britain's 

Aboriginal policy. Howwer, the ongoing security threat posed by the continued presence 

and military saength of Abonginai groups could hardly be ignored. Having previously 

embarked on a more or less liberal policy of dealing with Aborigind groups, Britain was 



bound to uphold its basic tenets, or risk the consequences 

Indeed, it May be argued that Britain had litde choice but to 
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of Aboriginal displeasure. 

officially recognize certain 

prinaples percaining to Aboriginal title. Furthesmore, if Britain was to restore the peace 

and shore up its credibility, it had to act decisiveiy. The Royal fioclamation was the 

means chosen to formally announce its intention to legally bind itself to these principles. 

Therefore, with the Rayal Proclamation, imperid policy and law can be seen to have 

merged for the fyst Mie. With the Royal Proclamation of 1763, Britain was forced to 

concede that she was obliged, as a matter of imperid common law, to treat with 

Aboriginal groups Li order to bring them under British authority or to acquire th& lands. 

For th& part, Aboriginal groups were encourageci to place reliance on the Crown and the 

guarantees emhrined in the treaties they entered into as well as  the provisions of the Royal 

Proclammion of 1763. Accordingly, it would be a mistake to ignore or underestimate the 

relevance and importance of these dehing source documents for a vast number of 

Canada's Aboriginal groups. 

hplementation would be another matter entirely. With its American colonies on 

the verge of rwolt, Britain choose to transfer its responsibility for "Indian Affairs" to its 

colonial governments. Without strong central control, the Aboriginal policy embodied 

in the Royal Proclamation would be placed at the mer7  of regional politics and self- 

interest. 

Confederation restored central control over "hdian Affairs" in Canada, More 

importantly, the essentid features of Abonginal title were recognized in the Indian Act. 
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However, by that time much of Canada had been settled without regard to the provisions 

of the Royal P r o c k z d n .  

As the history of the Crown-Aboriginal relationship amply demonstrates, the 

Aboriginal peoples of Canada have been traditiondy and uniquely vulnerable to the 

exercise of the Crown's power - pdcularly where Aboriginal interests came into conflict 

with non-Aboriginal interests, including the interests of the Crown i d .  hdeed, a strong 

argument can be made that, historically, the Crown has proven both unable and unwilling 

to live up to its many and varied obligations to the Aboriginal peoples of Canadaz4' Some 

means had to be found to safeguard Aborïgind interests in the future. By choosing to 

define the historic Crown-Aboriginal relationship in fiduciary terms, the Supreme Court 

of Canada would provide Aborigid groups with a means of holding the Crown to an 

equitable standard of conduct. A detailed consideration of this unique characterization, 

and the duties which may be said to flow from it, will now be undertaken, having 

partidar regard to the defining judgments of the Supreme Court in Guerin, Spanow, and 

the Van der Peet t r i l~gy.~~'  

245This conclusion begs the question: will a fiduciary characterization of the Crown- 
Aboriginal relationship lead to a more equitable result in the h e ?  As we shall observe 
in later chapters, the answer to this question revolves around the central issue under 
consideration in this thesis, namely, the ability of the Crown to discharge its fiduciary 
obligations in conflict situations. 

'*R. V .  Van derfeet, supm note 12; R v. N.T.C. Smokehoure Ltd., [1996] 2 S.C.R. 672, 
137 D.L.R. (4th) 528; and, R. v. Gladstone, [1996] 2 S.C.R 723,137 D.L.R. (4th) 648. 



Chapter 4 - The Application of Fiduciary Principles to 
Define the Crown-Aboriginal Relationship. 

A. Introduction: - 

In this chapter, the analysis shifu to a consideration of the application of fiduuary 

principles to define the Crown-Aboriginal relationship. Our objective is to arrive at a 

more precise understanding of the Crown-Aboriginal fiduciary relationship with a view 

to determliing what obligations now bind the Crown and what standards the Crown is 

now obliged to uphold. In short, this chapter seeks to ascertain what it is that the law 

now requires that the Crown do or refiain from doing in relation to the Aboriginal 

peoples of Canada in the sorts of circumstances exemplïfied in the txo paradigm situations 

set out in the introductory chapter. 

If the extent and diversity of leamed discoune on the subject serves as any valid 

indicator, then this is one area of the law which seems prone to confusion and error. This 

apparent tendency may, in turn, seme to explain the obvious difCiculties which some of 

our courts have encountered when they have attempted to apply fiduciary standards and 

principles to individual examples of the Crown-Aboriginal relationship.' 

While it will be ieft for later chapters of this thesis to consider whether the 

fiduciary standard is workable and appropriate in this contez, we can at l e s t  conclude 

that the fiduciary nature and content of the Crown-Aboriginal relationship is discernable. 

'This will be discussed in detail in Chapter five. 

129 
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In this regard, it WU be argued in this ponion of the thesis that, in order to better 

understand the nrigenerls nature of the Crown-Aboriginal relationship, it is essemial to 

appreciate the oft-hes subtle distinction between the general duty which the Crown 

owes all Aborigind peoples by v h e  of its fiduciaxy sranis, on the one han& and the 

more speufic duties which may arise whenwer the Crown purports to exercise a 

particular discretion in relation to spe&c Abonginal interesu held by individual 

Aboriginal groups, on the other. Indeed, as we will shortly corne to appreciate, once the 

dual nature of the Crown-Aboriginal relationship is fully understood, the basis for much 

of the existing confusion evaporates. 

The methodology adopted for this chapter will? of necessity, be largely of the case 

analysis type inasmuch as it is the courts who have acted to d e h e  the law in this areg a 

process which commenced in 1984 with the Supreme Court of Canada decision in Guerin 

et al. v. B e  Queen? 

What then is the true nature of the Crown-Aboriginal fiduciary relationship and 

the duties which are said to result from such a characterization? While it is submitted that 

a thorough understanding of the Supreme Court of Canada's 1984 decision in Gu&, its 

1990 decision in Regina v. Sparrod and its 1996 decisions in the R. v. Van der Peet trilogy 

of cases,' are aIl essential to any meaningful discussion of the nature, scope and 

'Cl9841 2 S.C.R. 335, 13 D.L.R. (4th) 321 [hereinafter G& cited to S.C.R.]. 

3[i990] 1 S.C.R. 1075,70 D.L.R. (4th) 385 [hereinafter Spanow cited to S.C.R.]. 

'R. v. Van der Peet, [1996] 2 S.C.R. 507, 137 D.L.R. (4th) 289 [hereinafter Van der Peet 
cited to D.L.R.]; R. v. N. T.C. Smokehowe Ltd, Cl9961 2 S.C.R. 672, 137 D.L.R. (4th) 528 
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implications of a fiduciary characterization of the Crown-Aboriginal relationship, the 

starting point for such an analysis mut necessarily be the decision in Cuerbz, and more 

specifically the judgment of Dickson J.' 

IL Guerrerrn et al. v. The Uuem: 

The Guerin decision concerned the &cumstances appertaining to the lease of a 

portion of the Musqueam Reseme to a developer in 1958 for the purpose of establishing 

a golf course. While the lease was entered into folIowing a formal surrender, the 

Musqueam Band was not informed of all the terms of the proposed lease. Other matters 

were negotiated with the lessee after the surrender vote and simply inserted in the lease. 

Nor did the Band even receive a copy of the ama l  lease und over twelve years had 

elapsed. The chief and councillon of the Musqueam Band sued the federal Crown to 

recover damages on their own behalf as well as on behalf of all  other members of the 

Musqueam Band for breach of trust. For its part, the Crown argued that "if there was a 

vusr it was, at best, a 'policical tnist', enforceable only in Parliament and not a ' m e  trust', 

enforceable in the COLIIXS".' 

[hereinafter Smokehouse cited to D.L.R.]; and, R. v. GLdtone, 119961 2 S.C.R. 723, 137 
D.L.R. (4th) 648 [hereinafter Gladstone cited to D.L.R.]. 

5Guerin, supra note 2 at 364. 



The Judgments. 

Dickson, Estey and Wilson JJ. wrote separate judgments in the case. While ail 

agreed that the Crown was fiable to pay the Band damages, the judgments r w d  a marked 

difference in the approaches taken by each of the three judges insofa. as die basis for such 

liability is concemed.' 

In choosing to dispose of the action on the basis of the law of agency, Mr Justice 

Estey conduded that the Crown had, in effect, acted as  an agent for the Band when it had 

obtained the surrender in order to effect an alternate use of reserve lands. Estey J. 

characterized this particular type of surrender as a "release". He went on to determine, 

on the unique facts of the case, that the Crown (agent) was guïlty of having fded to carry 

out the instructions issued to it and had thereby breached the agency relationship.' 

For her part, Madame Justice Wilson conduded that S. 18 of the Indian Act 

recognized the existence of a fiduciary obligation on the part of the Crown with respect 

to Indian reserves which imposed upon the Crown a duty "to protect and preserve the 

band's inter- £rom invasion or de~truction".'~ Wilson J. was clearly of the view that 

'Didrson J.'s judgment was concurred in by Beetz, Chouinard and Lamer JJ. Wilson 
Je's judgment was concurred in by Ritchie and MacIntyre JJ. 

' G u ~ ~ z ,  szpra note 2 at 391-95. 

9S.18(1) of the IndUcn Act, R.S.C. 1970, c.1-6, which was the provision under 
consideration in Guenn, reads as follows: "[slubject to the provisions of this Act, reserves 
s h d  be held by Her M a j q  for the use and benefit of the respective bands for which they 
were set apart; and subject to this Act and to the terms of any treaty or surrender, the 
Govemor in C o u d  may determine whether any purpose for which lands in a reserve 
are used or are to be used is for the use and benefit of the band". 

l0Guerin, sHpa note 2 at 350. 



this partidar obligation had its "roots in the aboriginal title of Canada's kidian'sn rather 

than in the particular terms of the IndUn Act." She went on to condude that, because the 

Crown is obliged to hold surrendered lands for the beneiït of a Band, the Crown becomes 

a "full-blown trusteen whenever reserve lands are surrendered.12 When, on the unique 

facts of this case, the Crown purported to gram a lease of the land to a third party on 

terms which were unacceptable to the Band, the Crown breached the terms of its equitable 

trusteeship. Moreover, in atternpting to conceal the temu of the lease the Crown's actions 

constituted "equitable fraudn. Wilson J. based her assessrnent of damages on the equitable 

principle of restitution." 

The majority judgment in G u e n  was penned by Dickson J. In his view, the 

"Crown's obligations vk-v is  the Indians" could not be defined as a trust, either express 

or implied, inasmuch as  "the Indian's right in the land disappearsn whenever reserve land 

is unconditionally surrendered. Noting that "[nlo property interest is transferred which 

could constitute the t m  res", he conduded that, "even if the other indicia of an express 

or implied trust could be made out, the basic requirement of a settlement of property has 

not been met". Nor in his opinion could it be said that the Crown had itself been 

'%id. at 349. Wilson J. based this conclusion on what she termed a statutory 
acknowledgement "of a historic reality, namely, that Indian bands have a beneficial 
interest in their reserves and that the Crown has a responsibility to protect that interest 
and make sure that any purpose to which r a m e  land is put will not interfere with itn (p. 
349 refers). 
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enricheci such that one could conclude that a constructive trust &ed.14 Of signïficance, 

Dickson J. did find that "when, as here, an Indian band surrenders its interest to the 

Crown, a fiduciary obligation takes hold to regdate the manner in which the Crown 

exercises its discretion in dealing with the land on the Indian's behalf". While not to be 

confused with a trust, or men an agency relationship, Dickson J. described the obligation 

in question as "trust-liken and "sui O n  the unique facts in Gue&, this 

conclusion led to a finding that the Crown had breached the fiduciary obligation it owed 

the Musqueam Indian Band when it "obtained a much less valuable lease than that 

promised" in connection with the surrender, and further, that it "mut  make good the loss 

d e r e d  in consequencen of having done so without cod ta t ion  with the plaintiff band? 

ü Understanding the Implications of Dickson J.'s Decision in Guenh. 

Commentators and jurists alike seem to find themselves drawn back to Gu& in 

an effort to comprehend the tme nature of the Crown-Aboriginal relationship and the 

basis and ongins of the fiduciary characterization employed by Dickson J. in the course 

of penning his judgment in that case." 

161bid. at 389. In understanding the result it is important to appreciate that the trial 
judge had made a finding of fact that the surrender would never have been approved had 
alI  the terms of the lease been disclosed to the Band. 

Okiterestingly enough, Dickson C.J. found himself doing just that in CO-authoring the 
landmark judgment in Sparrow. See Sparrow, supra note 3 at 1108. 



To M y  appreciate the implications of Dickson's analysis, it is necessary to 

examine in detail his views conceming the nature of the "conceptn of Aboriginal title and 

the "proposition of inalienabilityn. In this regard, the folIowing paragaph from that 

decision is considered to be of particular signdicance: 

The fiduciary relatiomhip b e e n  the Crown and the Indians has its roots in the 
concept of aboriginal, native or Indian tide. The fact that kidian bands have a 
certain interest in lands does not, however, in itself give rise to a fiduciary 
relationship berneen the Indians and the Crown. The conclusion that the Crown 
is a fiduciary depends upon the f d e r  proposition that the ludian interest in the 
land is indienable except upon surrender to the Crown.18 

From the ambiguous wordhg of the last sentence of this passage, is Dickson J. meanhg 

to Say that one may characterize the relationship between the Crown and Aboriginal 

peoples as a fiduciary one, for al l  purposes, without the need for furcher analysis; or, is he 

saying that the Crown is only a fiduciary in respect of the Abonginal land interest when 

it is ~ r o ~ o s e d  to alter the statu of Abonginal lands? Put another way, do we have a 

fiduciary relationship or only the necessary theoretical framework upon which a fiduuary 

relationship may be grafted where the cirmmstances so warrant? 

In Guerin, Dickson J. does not provide us with a categoncal answer to this 

fundamental question. Nevertheless, Dickson J.'s analysis of the interrelationship 

between the "conceptn of Aboriginal title and the "propositiont' of inalienability was an 

undeniably critical fint step towards a full understanding of the sui genmis nature of this 

Crown-Aborigind relationship. Furthemore, while it is the interplay between these two 

18Guerin, supra note 2 at 376. 
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notions which Dickson J. evidendy considered sigdicant, it should be remembered that 

each has an independent existence. 

a. The "Concept" of Aboriginal Title. 

After reviewing the leading decisions on the subject, Dickson J. condudes, in 

a m i n ,  that "Indian title is an independent legai rïght which, althou& recognized by the 

RqaZ h c k z m t i o n  of 1763, none the less predates it" ." In reaching this conclusion, he 

appears to have accepted Chief Justice Marshall's hypothesis, Li Johnson and Graham's 

Lesee v. M'lntoshY2O which was to the effect that "Indian" land ri+ "both predated and 

surviveci'' European sovereigncy daims?' But what is it about the "Indian" interest in land 

that "survivecl" - dbeit in a somewhat "ciiminished" form - what Dickson characterizes as 

"the principle of dis~overy"?~ The answer seems reasonably clear: Dickson J. defines 

"Indian title" as an "independent legal interest" which comprises "rights" of "occupancy 

"(1823), 8 Wheaton 543,21 U.S. 240 [hereinafter M'lntosh]. 

21Gu&, supra note 2 at 378. 

%d. at 37-78, Dickson J. seems to accept as valid the proposition that "the principle 
of discovery" jutîfied European claims to sovereignty and "gave the ultimate tide in the 
land to ... the nation which had discovered and daimed itn. He does not explain how one 
might "discover" an inhabited land nor does he chdenge the accepted by which the 
underlying title in the land was said to pass to the Crown. Nwertheless, he seems to be 
suggesting that the process of discovery and colonization had the same effea as conquest. 
For a further treatment of this issue see Chapter three of this thesis, espeually the sections 
entitled "European Territorial Ambition in the 'Age of Discovery'" and "The Ba& of the 
British Crown's Claim to Sovereignty". 
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and Of si@cance, Dickson J. goes on to condude that "the Indian 

interest" in both reserve lands and traditional tribal lands is one and the same interest? 

In other words, Aboriginal tide is not dependant upon the existence of a "reserve" within 

the meaning of the Indian This should not be particularly surprishg given that 

Aborigind utle predates the creation of the reserve system and cannot be said to be a 

"creation of either the legislative or executive branches of govemment" 

b. The "Proposition" of Inalienabiiity. 

While Dickson found the fiduciary relationship to be rooted in the concept of 

Aboriginal or Indian title, the conclusion "that the Crown is a fiduciary" was held by him 

to be dependant upon the furcher proposition of inalienability, or, in other words, the 

notion that: 

=In Dickson JO's words, Ibid. at 382, "Indians have a legal right to occupy and possess 
certain lands, the ultimate title to which is in the Crown. While their interest does not, 
strictly speaùng, amount to beneficial ownership, neither is its nature completely 
exhausted by the concept of a persona right." 

241bid at 379. Dickson J. cites Attwney-Gerterdfir Quebec v. Attorney-Grneraifor 
Canada, 119211 1 AC. 401 at 410-11 (the Star Chrome case) as authority for this 
conclusion. This is a curious reference indeed. The Star Chrome case involved a 
determination of the statu  of lands which, pursuant to a preconfederation statute, had 
origindy been appropriated for the "use and benefitn of a particular Aboriginal group 
and which had "vested in trust for the Indians". While not tedinically "reserve" lands, the 
lands were in an analogous to reserve lands state. Therefore, although the court in Star 
Chrome concluded that the lands were to be treated as reserve lands for the purposes of 
a 1882 mender ,  the daim in that case should not necessarily be considered as amounting 
to an unrecognized aboriginal title daim to "traditional tribal lands". 

2517zdzàn Act, R.S.C. 1985, c. 1-5, s.2. 

26Gue7in, nrpra note 2 at 385. 



An Indian Band is prohibited hom d i r d y  d e r r i n g  its interest to a third 
Party. Any sale or lease of land can only be carrieci out ah& a mender  has taken 
place ... . 27 

Dickson traces the origins of the "proposition of inalienabZtyW, except upon m e n d e r  

to the Crown, to the RqaL Prockzmtion of 1763." As Dickson J. points out, successive 

federaI statutes continued to uphold this concept, "the relevant provisions in the present 

Act being ss. 3741"." 

As we have seen in Chapter two, an undertaking "to act in relation to a matter in 

the interests of anothern lies at the heart of our current understanding of the fiduciary 

con~tn ic t .~  Based on the foregoing, one might reasonablp conclude that the 

"undertaking" which underscores the Crown-Aboriginal relationship directly relates to 

the Crown's decision to intervene in all  land transactions between Aboriginal peoples and 

281bid at 376 as weU as 383 where Dickson J. summarizes its effect in the following 
terms: "[tJhe Royal Proclamation of 1763 provided that no private penon could purchase 
from the Indians any lands that the Prodamation had reserved to hem, and provided 
further that all purchases had to be made by and in the name of the Crown, in a public 
assembly of the Indians held by the governor or commander-in-chief of the colony in 
which 
R.S.C. 
of this 

the lands in question lay". A detailed andysis of the Royal Proclamation, 1763, 
1985, App.II, No. 1, [hereinafier Royal Awlamation] is contained in Chapter three 
thesis. 

291bid at 383. Note that Dickson J. does not refer to S. 18(1) of the Indian Act, supra 
note 9, in this context. The I ' n  Act, 1876, S.C. 1876, c.18, was a consolidation of 
legislation pre-existing in various Canadian jurisdicrions. Its modem equivalent is the 
Indian Act, R.S.C. 1985, c. 1-5. The history of this piece of legislation is traced in J.R. 
Ponting and R. Gibbins, Out of ImeIevance: A Socio-po~itical Introduction to Indian Affuirs 
in G I d  (Toronto: Butterworths, 1980) at Ch. 1. 

7.R.M. Gautreau J., "Demystifymg the Fiduuary Mystique" (1989) 68 Can. Bar Rev. 
1 at 7. 
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third parties. But what is the a d  un-? In Dickson JO's words, "the Crown has 

undertaken, to act on behalf of the Indians so as to protect their interests in transactions 

with &rd partiesn? While Dickson J. stops short of characterizhg this undertaking as 

a unilateral one, he does conclude that the Crown "took this responsibility upon itself in 

the Rayai Prockzmtion of 1763 ",32 which probably amounts to the same thing. 

iii. The Applicable Standard of Conduct in G I C ~ ~ .  

But what, in practical te-, is the standard of conduct which the Crown is obliged 

to uphold given the existence of the fiduciary relationship identified by Dickson J. in 

Guerin? Seemingly, it is "both more general and more exacting than the terms of any 

particular surrendern." It requires that the Crown act with the "utmost loyalty", 

inasmuch as  "equity will not coumenance unconscionable behaviour in a fiduciary, whose 

duty is that of utmost loyalty to his principal"." Applying this standard to the fa= in 

Guerin, Dickson J. concluded that the Crown could not "promise the band that it wilI 

obtain a lease of the latter's land on certain stated terms, thereby inducing the band to 

"Guerin, supu note 2 at 383. 

321bid. at 376. In this context, the term "responsibility" would seem to denote the 
"obligation" to protect Aboriginal interests in dealings with third parties. This general 
"obligation" shodd not be confused with Dickson J.'s subsequent use of the term to 
describe specific fiduciary duties which the Crown may owe Aboriginal peoples in 
particular fact situations. 
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dter its legal position by surrendering the land, and then simply ignore that promise to 

the band's detriment" ,3' 

iv. A Fiduciary Relationship for all Purposes? 

Can we condude from the foregoing that the rdationship b e e n  the Crown and 

Aboriginal peoples is of a fiduciary nature? While this is the conclusion which Didcson 

J. would later advance in Re@ v. Spartow, in Gzierin he seemed prepared only to ascribe 

a fiduciary quality to the relationship where the Crown's "obligation" carries with it some 

discretionary power, a s  follows: 

Professor Ernest Weinrib maintains ... that 'the 
that the relative legal positions are such that . i .* . i - .  

hallmark of a fiduciary relation is 
one party is at the mercy of the 

other's disuenon' ... . L make no comment upon whether diis description is broad 
enough to embrace a l I  fiduciary obligations. 1 do agree, however, that where by 
statute. apement. or perh s by unilateral undertakine; one D- has an 
obliption to act for the benefit of another. and that oblieation carries with it a 
discretionq power. the Party thus empowered becornes a fiduci . Equity WU 
then supenrise the relationship by holding him to the fiduciaries strict standard of 
conduct. (emphasis added)36 

Applying this principle to the facts in Gu&, Dickson J. found that a distinct duty was 

owed by the Crown in respect of reserve lands whenever the discretion inherent in s.18(1) 

of the Indian A d 7  was to be exercised. This conclusion was based upon the fact that: 

Parliament has conferred upon the Crown a discretion to deüde for itself where 
the Indians' best interests really lie. This is the effect of s.18(1) of the Act." 

3SIbid. at 389. 

"Ibid. at 384. 

37S.18(1) of the I ' n  Act, is reproduced supra note 9. 

38Guerin, supra note 2 at 383-84. 



and M e r ,  

When, as here, an Indian band surrenders its interest to the Crown, a fiduciary 
obligation takes hold to regulate the manner in which the Crown exerkes  its 
discretion in dealing with the land on the Indians' behaW9 

One may deduce from this latter passage that, in Guerin, Dickson J. had not yet arrived 

at the conclusion that a general fiduciary relationship existed in ckcumstances which did 

not involve the surrender of reserve lands. In contrast, Wilson J. conduded that the 

Crown was also under a £iduciary obligation with respect to unsurrendered resewe lands 

on the basis of a "historic reality", which is to Say, "that Indian bands have a beneficial 

interest in their reserves and that the Crown has a responsibility to protect that interest 

and make sure that any purpose to which reserve land is put will not interfere with itn." 

Her commenu suggest that this "historic reality" has resulted in a corresponding 

vulnerability or reliance on the part of the Aboriginal peoples ~oncerned.~' 

While the finding that "the fiduciary principle is a general one, governing a l l  

aspects of the relationship between the Crown and aboriginal peoples"," would have to 

await subsequent judicial interpretation, the importance of Guerin is that it "initiates" a 

"Sec W.R. McMurtry and A. Pratt, "Indians and the Fiduuary Concept, Self- 
Government and the Constitution: Guerin in Perspective" [1986] 3 C.N.L.R. 19 at 31, 
wherein it is argued that Aboriginal peoples were induced by the "promise of protection 
to alter their legal positionn. 

Pratt, "Aboriginal Self-Government and the Crown' s Fiduciary Duty: Squaring 
the Circle or Complethg the Cirde?" (1992) 2 N.J.C.L. 163 at 176. 
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"dialogue" which continues to have relwance to the development of the fiduuary 

principle in the Aboriginal context." 

Ç. A Variation on a Theme: the Decision in Re* v, S'urrow: 

Based on the majority judgment in Gudn, it might have been argued that 

fiduciary duties were only 

occurred." While dearly 

owed Abonginai peoples when a surrender of reserve lands 

that decision still stands for the proposition that a specific 

fiduciasy obligation will asise whenever a surrender of reseme lands takes place, it now 

seems relatively clear that the fiduciary construct may have application in many other 

situations involving Aboriginal interem which are not expressly related to the Aboriginal 

interest in land. In this regard, the landmark decision of Dickson C.J. and La Forest J. in 

S p a ~ o w ~ ~  was of singular importance in advancing the application of fiduciary principles 

to protect Aboriginal interests ouuide the narrow confines of the beneficial interest in 

"B. Slattery, "Understanding Aboriginal Rights" (1987) 66 Can. Bar Rev. 727 
[hereinafter Slattery, "U.A.R. "1 at 732. 

441n point of fact, the only "discretion" which Dickson J. identifies in Guerin is that 
which relates to S. 18(1) of the Indian Act, nrpra note 9. That section only applies to 
"reserve" lands. The tesm "reserve" is defined in s.2 of the Act and would not indude 
traditional tribal lands in respect of which a particdar band cIaims an Aboriginal title 
interest which the Crown does not recognize. 

4SSparrow, nrpra note 3. 



The facts in Spanow are f&ly smaightfomard. The appellant, who was a member 

of the Musqueam Indian Band, had been charged, pursuant to a provision of federal fishing 

legislation, with using an iIlegal drife-net, In bis defence, he argued that he was exercising 

an "existingn Aboriginal right which took precedence over the legislative provisions in 

In considering the meaning of s.35(1) of the Constitution Act, 1982, the Supreme 

Court of Canada concluded, in reasons jointly delivered by Dickson C.J. and La Forest 

J., that: 

In our opinion Guerk together with R v. Taylor and WdZiam (1981),62 C.C.C. 
(24 274,34 O.R. (24 360 (C.A.), ground a generai guiding principle for s.35(1). 
That is the government has the responsibility to act in a fiduciary capacity with 
respect to aboriginal peoples. The rdationship between the government and 
abonginah is trust-like, d e r  than adversarial, and contemporary recognition and 
affirmation of aboriginal rights must be defined in light of this historic 
relation~hip.~ 

What the Court now seemed to be saying was that the o v e d  rdationship berneen 

the "government" and Aboriginal peoples is a fiduciary one." However, because the 

relationship is allencompassing, and not dependent upon a surrender of resenre lands, it 

461bid at 1108. Part 1 of the Constitution Act, 1982, king Schedule B of the Çznada 
Act 1982 (U.K.) , 19 82, c. 1 1 [hereinafter Constitution Act, 19821. 

"Categoricd support for this proposition was fïnally given by the Supreme Court of 
Canada in @ekc (Attorney GeneraI) v. C L s d   uti ion al Energy Board (1994), 112 D.L.R. 
(4th) 129 at 147 [hereinafter National Energy BoaràJ, as folIows: "[i* is now well-settled 
that there is a fiduciary relationship between the federal Crown and the aboriginal peoples 
of Canada". Iacobucci J. cited Guerin as the authority for this assertion of law. 



raises a general rather than s p d c  fiduaary obligation." While the responsibility to act 

in a fiduciary capaüty is said to serve as  the "guiding principle" for interpreting S. 35(1) 

of the Cons&& Act, 1982, the fiduaary relationship in fact predates that section - it is 

a " histocic" relationship. 

. 
1. The Nature of the Crown's Fiduciary Duty. 

One might be excused for wondering how the general "responsibility" which the 

Crown ("goveniment") has to "act in a fiduciary capacity" compares to the specific 

obligations which were said to bind the Crown when, for example, a mender  of reserve 

lands occurs (the situation in Guan), or whenever the govemment purports to take 

action which could result in an infringement of Aboriginai rights (the Spamm situation)? 

Are we tallring about the same thing? In m y  view, there are clear ciifferences. 

From Sparrow we can conclude that the Crown will always be held to a "high 

standard of honourable dealing" with respect to Aboriginal peoples." While the general 

'%ee M.J. Bryant, "Crown-Aboriginal Relationships in Canada: The Phantom of 
Fiduciary Law" (1993) 27 U.B.C. L. Rev. 19 at 27 , where it is argued that "[tlhis passage 
suggests a hybnd of the Dickson and Wilson JJ. judgments in Gu&, whereby the 
Crown-Aboriginal relationship neither requires a mender  to trigger the fiduciary duty 
nor represents an express trust". 

'While it is ciifficult to see how this standard varies £rom the amdard of "fairnw" 
w W  is said to be the goveming consideration whenever the honour of the Crown is 
involved, there is an important distinction to be made insofar as the issue of enforceability 
is concerned. The finding of a responsibility to act in a fiduciary capacity means that 
general fiduciary principles can be used to assess whether a breach of the "high standard 
of honourable dealings" has occurred and to provide a remedy for such a breach. On the 
other hand, the "honour of the Crown" has a nebulous quality which makes it difficult 
to apply in a litigation context. 
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duty of the Crown, as a fiduciary, will always be that of "utmoa loyaltyn, the sui generis 

nature of the Crown-Abonginal relationship may also lead to the conclusion that certain 

specifx, additional fiduciary duties are also owed - depending upon the unique facts of 

each individual case, 

Looking at the decision in Gu&, we can condude that spe&c statutory 

provisions may give N e  to specifïc, fiduciary duties which are in addition to the 

fiduciary's more gened duty of "utmost loyalsr". Nor is there any reason to suppose that 

an express undertaking, such as might be embodied in the provisions of a treaty or other 

form of agreement, would not also give rise to such specific, additional duties when 

coupled with a discretion to act. Given the clearly defined nature of the source of such 

obligations, one would expea that the standard of conduct required wodd be readily 

ascertainable in such cases. 

Turning to S. 35(1) of the Conmtution Act, 1982, we see fiom Sparrow that the 

obligation to act in a fiduciary capacity wieh respect to Aboriginal peoples requires that: 

... federal power be reconciled with federal duty and the best way to achieve that 
reconciliation is to demand the justification of any goverment regdation that 
infringes upon or denies aboriginal ~ î g h t s . ~ ~  

This was said to be in keeping with the "interpretive principlen set out in Nowegiiik v. 

The Queen and the "hi& standard of honourable dealings" which the Crown is obliged to 

uphold? The Court in Spatrow impliu that this latter "standard" derives Gom Dickson 

- 

?Sparrow, wpra note 3 at 1109. 

SIIM at 1109. In NowegijKk v. n e  Quea (1983), 144 D.L.R.(3d) 193 at 198 
[hereinafter Nowegijick] , the p ~ c i p l e  was advanced that, "treaties and statutes relating 



JO's findings in Guerin. As such, the Court's comments should be read in light of the 

earlier conclusion, which was to the effect that &enenn, together with R. v. T d o r  and 

Wdlia& ground the generd guiding principle for S. 35(1), namely, that "the government 

has the responsibility to act in a fiduuary capacity"? When these two passages are read 

together one is seemingly drawn to the condusion that "acting in a fiduuary capautyn 

means upholdlig the Crown's "high standard of honouabIe dealingn. Nwertheless, there 

is a "twistn: for the purposes of S. 35(1), the reconciliation process - or in other words 

adherence to the so-called "justification testn - provides both the means of discharging the 

to Indians should be liberally construed and doubtfd expressions resolved in favour of the 
Indians". This does not mean that the intentions of the Crown can be ignored, however. 
Indeed, in R. v. Sioui, [1990] 1 S.C.R. 1025 [hereinafter Siouil at 1069 and 1071 (S.C.C.), 
Lamer J. emphasized, in relation to an early treaty, that: 

[e- a generous interpretation of the doniment ... must be realistic and reflect the 
intention of both parties, not just that of the Hurons. The Court must choose 
fiom among the various possible interpretatiom of the cornmon intention the one 
which best reconciles the Hurons' interests and those of the conqueror. ... 
Defining the common intent of the parties on the question of territory in this way 
makes it possible to give full effect to the spirit of conciliation, while respecting the 
praaical requirements of the British. 

See as well note 44 of Chapter five, and the discussion of the Nowegzjick prïnciple in the 
Attornqr-Gmeral of Quebec v. E a m ~ i n  Band et al. (1992), 99 D.L.R. (4th) 16 at 27-28 
(F.C.A.) and R. v. Howard, 119941 3 C.N.L.R. 146 at 150 (S.C.C.) cases. Insofar as the 
interpretation of legislation is concerned, see La Forest J.'s judgment in Mitchell v. Pepis 
Indian Band, 119901 2 S.C.R. 85,71 D.L.R. (4th) 193 at 236 [hereinafter Mitchell cited to 
D.L.R.], where he indicated that: 

I do not accept that this salutary nile that statutory ambiguities must be resolved 
in favour of the Indians implies automatic acceptance of a given construction 
simply because it may be expected that the Indians would favour it over any other 
competing interpretation or view. It is also necessary to reconcile any given 
interpretation with the policies the Act seeks to promote. 

52(1981), 62 C.C.C. (îd) 227 (O.C.A.)[hereinafter T d o r  and Wlliams]. 

53Sparrow, supra note 3 at 1108. 



obligation with respect to "existing aboriginal and mean/ rightsn and a further example of 

the imposition of a specific type of fiduciary obligation.% In this case, the specific 

obligation is one which is coflstitutiondy-based. 

. . 
u. Discretion or Power? 

Tuming from the question of the nature of the duty owed, one might wd wonder 

what the condusion that the government has "the responsibility to act in a fiduciary 

capacity with respect to aboriginal peoples" means from the standpoint of the supposedly 

aII-important element of discretion? Put another way, what is the nature and quality of 

the discretion which semes to form the basis of such a general duty, if indeed such a 

discretion can be said to exist? Unfortunately, in Sparrow, the Court gives us Little to go 

on. The judgment speaks of the "source" of the fiduciary obligation rather thao the 

obligation itself. In other words, the focus is on the "nature of Indian title" and the 

"historie powers and responsibilities assumed by the Crown"," which, in light of Dickson 

JO's earlier comments in Guan, in connection with the principle of inaiienability, might 

"The Sparrow justification test is concisely summarized in R. v. Coté, 119941 3 
C.N.L.R. 98 at 104 (Que. C.A.), in the following ternis: 

(1) Determine the existence, scope and characteristics of the right the violation of 
which is alleged. (2) Establish *ma faM interference with that right. (3) 
Determine whether the infringement is justified according to the following 
criteria: (a) 1s there a 'legitimate' or valid legislative or regdatory objective? (b) Is 
the honour of the Crown upheld in its specid relationship with the Aboriginal 
peoples because the Crown W e d  its duty as a vustee? (c) 1s the infringement 
minimal? (d) Where rhere has been expropriation ... has fair compensation been 
paid? (e) Where applicable, were the Aboriginal peoples consulted concerning the 
measures ado pted? 

"Sparrow, sapa note 3 at 1108. 
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weIl appear to be a reference back to the "obligation" to protect the Aboriginal title 

interest in dealings with third parties. If this is correct, then it would seem to suggest that 

a similar undertaking is at the heart of both the general duty referred to in S p a m  as well 

as the more specific type of duty referred to in Guenn. Howwer, such a conchsion s t i l l  

does not explain what, if any, discretion is at play, although it is considered that three 

possibdities exist. 

First, it may well be the case that the 

above, embodies an element of discretion and 

"principle of inalienability " , referred to 

that it is that discretion which serves to 

colour the relationship as a whole. If so, what is the nawe of that discretion? One might 

speculate that some element of discretion is implicit in any land d e r  scheme in which 

the Crown assumes the responsibility of safeguarding Ab0ngi.d interests by interposing 

itself bemeen Aboriginal people and third parties. In other words, the Crown's 

undertaking to so act presumes an active rather than passive role for the Crown's 

representatives in safeguarding the Aboriginal title interest - a role which seems to imply 

the exercise of a discretion which would include, but not necessarily be &ted to, the 

specific discretion which arises during the surrender process." 

A second, somewhat related, possibility is that Dickson C.J. had simply conduded 

that, in a l l  dealings with the government, Aboriginal peoples are dways at the mercy of 

561f discretion is indeed implicit in the principle of inalienability, which featured so 
prominently in the Royal A.oclamation, such a discretion could be said to predate and 
-end the more specific discretion which underscores S. 18(1) of the Indian Act. Were 
that not so, it would be difficult to see how such a discretion could serve as the basis for 
a fiduciary relationship to govern aiI aspects of all dealings between the Crown and 
Aboriginal peoples. 



govemment decision-making. If that is indeed the case, then the requisite "discretion" 

may be seen to raide in the federd executive's acdusive legislative authority over "Indians 

and lands reserved for in di an^".^ While this is indeed a possibility, it begs a response to 

the furrher question: does the use of the term "govemment" indude the provinual 

govemment?' 

A third pouibility, and one which nirns the question on its head, is that in casting 

the reiationship in fiduüary te-, the Court in Spanow may simply have condudeci that 

its slcigenerir nature is not dependant upon a finding of "discretion" at all. In this regard, 

one will recd that, in Guerin, Dickson J. choose to refrain from commenting upon 

whether Ernest Weinrib's description of the role of discretion, as the "hallmark" of the 

fiduüary relation, was " broad enough to embrace all fiduciary obligations" .59 While such 

a determination was unnecessary on the facts of Gu&, in so commenting, Dickson J. 

clearly lefi the door open for a contrary finding. In this vein, it may also be relevant to 

57C07zstitzition Act, 1867 (U.K.), 30 & 3 1 Vict., c.3 [hereinafter Constitution Act, 18671, 
s .9 l(24), refers. 

'% McMuruy and Pratt, sapa note 41 at 32, the point is made that S. 91(24) de& only 
with a legislative power, whereas fiduciary responsibilities are owed " by the executive 
branch of the federal govemment not because Parliament has created them but because of 
pre-existing law and policy". It should be noted, however, that McMwtry and Pratt's 
comments predate Spamow. The better view would now seem to be that, while the trust 
relationship "attaches primarily to the Federal government", it will also bind provincial 
governments in situations where they "have powers and rights enabling them to affect 
adversely Aboriginal interests protected by the relationship", B. Slattery, "First Nations 
and the Constitution: A Question of T m "  (1992) 71 Can. Bar Rev. 261 [hereinafter 
Slattery, "F.N.C."] at 270 refers. See &O Mitchel, sapa note 51 at 237-38, where the 
words "Her Majestyn are discussed in some detail in this contes. 

"Guerh, nrpra note 2 at 384. 



consider what was ~ e f  said in Spamw. As previously noted, in his characterization of the 

govemmeat's responsibility to act in a 6duciary capacity, no mention is made of the issue 

of discreti~n.~ Indeed, the Court's condusions in Spawow are reached after a discussion 

of the s d e d  "N~efegtjick" prinuple6', and the principle that "the honour of the Crown" 

is always involved in the interpretation of treaties and that no appearance of "sharp 

deaing" should be sanctioned." The explanation for the Court's apparent silence on the 

issue may be explaineci by the fact that, as of 1989 and the decision in Luc Minmals Ltd v. 

Intemational Corom Resources Ltd," the validity of Wilson J.'s "three general 

characteristics" of fiduciary relationships, as set out in F m e  v. Smith," had gained 

widespread acceptance. In this regard, it may be recalled, fiom our discussion in Chapter 

mo,  that the "second" such characteristic places the exercise of a "power" on an equal 

601n G h ,  Dickson J. had conchded that for an undertaking to result in the 
imposition of a fiduciary obligation with respect to a surrender of reserve lands, it must 
be coupled with the discretion to act which is inherent in s.18(1) of the Indian Act. In 
Sparrow, Dickson J. does not find it necessary to take his andysis that extra step. That 
is not considered insipficant. 

61The principle referred to in Nowegijick, supra note 51 at 198. 

aThis principle flows out of the decision in Tàylor and WzIIiam, supru note 52. 

63[1989] 2 S.C.R. 574, 61 D.L.R (4th) 14 [hereinafter Lac Minoah 1. 

y1987l2 S.C.R. 99 [hereinafter Frame]. Wilson J. delineates the characteristics at p. 
136, in the fouowing terms: 

[rlelationships in which a fiduciary obligation have been imposed seem to possess 
three generd characteristics: 1) The fiduciary has scope for the exercise of some 
discretion or power. 2) The fiduciary can unilaterally exercise that power or 
discretion so as to affect the beneficiary's legd or practical interests. 3) The 
benefiuary is peculiarly vulnerable to or at the mercy of the fiduciary holding the 
discretion or power. 

Frame is discussed in more detail in Chapter two of this thesis. 
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footing with the exercise of a "discretion". HaWig found that the Crown had assumed 

a "historie power" with respect to Aboriginal peoples in Sparrov, it in effect becarne 

unnecessary for the Court to fhd a discretion, per se. 

Although f i d e r  dues as to the nature of the discretion or power king exerased, 

as well as the content of the Crown's undenaking, would be provided by the Supreme 

Court in later j~dgments,~ on a strict reading of Spu?~ow it cannot be said by which of the 

three possibilities the Court was swayed. 

D. Beyond Spnmw: the R. v. Van der Peet Trilog of Cases: - 

As previously noted, in Guerin Dickson J. had conduded that the fiduciary 

relationslip between the Crown and the Aboriginal peoples of Canada has its roots in the 

concept of "aboriginal, native or Indian title" which he found to be comprised of "rights 

of occupancy and possession" which predated the Rayal Proclamation of 1763. Howwer, 

the conclusion that the Crown was a fiduciary was considered by him to be dependant on 

the "proposition of inalienability" - a proposition which he traced to the Royal 

A.oclamation of 1763. Of course, this particular conclusion was premised on the unique 

set of circumstances which arose in Gkn, narnely, the conduct of the Crown in relation 

to a t rader  of reserve lands. 

"See especially Lamer C.J.'s judgment in Van der Peet, supra note 4, at 293, which is 
discussed in detail infia. 
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S p o w ,  Dichon C.J. and La Forest J. took the logic inherent in Didrson's 

in Guerin one sep  further by conduding that the govemment's "historic" 

responsibility to act in a fiduaary capacity with respect to Aboriginal peoples should serve 

as "the guiding principle" for S. 35(1). Unforttmately, the rationale for this finding was 

nwer really explained - except to Say that the " historic relationship" mandates it. This is 

considered problematic from the standpoint of determining why the Crown should be 

considered to be a fiduciary vis-a-& the Aboriginal peoples of Canada in situations whidi 

do not pertain to Aboriginal d e .  Put another way, Spamow does not provide us with 

any information concerning the nature and scope of the undertaking which forms the 

basis of the general fiduciary duty owed by the Crown. Nor, as we have seen, does the 

Court explain what if any discretion or power is being exercised by the Crown. Finally, 

whde it seems relatively clear that one of the Aboriginal rights recognized and afftmed 

by s.35(1) includes the specific type of fishing right daimed in Spanow, the nature and 

content of the term "aboriginal rights", as it is used in the Constitution Act, 1982, remained 

largely undefined. It would be a further six years before the Supreme Court would again 

tum its attention to these matters. The o p p o d t y  arose in a series of cases which may 

conveniently be referred to as the Vun &r Peet trilogy. 

1. Defining the Nature and Content of Aboriginai Rights: A aPurposive" 
Approach. 

In Vu, der Peet,66 as well as in R. v. AL Z C. Smokehoue," and R. v. Gk&one,6* the 

661n Van der Peet, supra note 4, the appellant, Dorothy Van der Peet, was charged under 
S. 61(1) of the FkherieS Act, R.S.C. 1970, c. F-14, with a contravention of s.27(5) of the 
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Supreme Court of Canada was required to consider "how ... the aboriginal rights 

recognized and affirmed by S. 35(1) of the Codtution Act, 1982" were to be defined." 

Bn'tkh Columbia Fishwy (Generag Regulahons, SOW84-248, which prohibited the sale of 
salmon caught under the authority of an Indian food fishing licence. The appellant 
member of the Sto:lo Aboriginal group had sold ten such salmon but argued that the 
provision infringed her existing Aboriginal right to s d  h h ,  violated S. 35(1) of the 
C-~tion Act, 1982, and was therefore invalid. A majority of the Supreme Cowt found 
that the appellant had failed to demonstrate that the exchange of £ish for money or other 
goods was an integral part of her band's distinctive pre-contact culture and, as such, 
conduded that it was not protected by S. 35(1). 

67As in Van. der Peet, the appellant commerual food processing Company in 
Smokel~ouse, supra note 4, was charged with a violation of s.27(5) of the British Columbia 
Ftjhery (General) Replatiom. It was &O alleged to have committed a breach of a provision 
of th& regdations (sA(5)) which proscribed the purdiase and sale of fish n6t caught 
under the authority of a commerual fishing licence. In this respect, the information 
alleged that the appellant had purchased 119,435 pounds of sabon which had been caught 
by members of the Sheshaht and Opetchesaht Bands under the authority of Indian food 
fishing licences. The Appellant argued that because the regdations violated Aboriginal 
rights protected by s.35(1) of the Codtution Act, 1982, they were of no force and effect. 
A majority of the Supreme Court dismissed the appeal on the basis that, "[tlhe findings 
of fact made by the trial judge do not support the appellant's daim that, prior to contact, 
exchangïng MI for money or other goods was an integral part of the distinctive cultures 
of the Sheshaht or Opetchesaht" (p. 539, refers). 

68The Appellants in Gladrtone, szpa note 4, had been charged under S. 61(1) of the 
Fisheries Act with attempting to sell herring spawn on kelp caught without the proper 
licence, contrary to s.200) of the Pmfi H e k g  Fishery Regulationr, SOW84-324. They 
argued that the Regdations violated the Aboriginal rights they enjoyed as members of the 
Heiltsuk Band. In dowing the apped, and directing a new trial on the issue of the 
jusafiability of the govemment's herring allocation scheme, the majority of the Supreme 
Court stated that, the "exchange of herring spawn on keIp for money or other goods was 
a central, significant and defining feature of the Heiltsuk prior to contact" and "that the 
exchange of herring spawn on kelp on a scale best characterized as commercial was an 
integral part of the distinctive culture of the Heiltsuk" (p. 660, refers). The case is 
discussed in greater detail in Chapter 5 of this thesis. 

"Van der Peet, s q a  note 4 at 294. 



In doing so, Lamer C.J., who wrote the majority judgment in ail three found it 

necessary to explore the rasons why Aboriginal rights existed in the kst pla~e.7~ 

Just as Judson and Hall JJ. had conduded in C'aider that the basis of Indian title 

iay in the "fact" that "when the settlers came, the Indians were there, organized in societies 

and occupying the land as th& forefathers had done for  ent tu ries",^ in Van der Peet 

Lamer C.J. stated that: 

In my view, the doctrine of aboriginal rights &, and is recognized and affirmeci 
by s.35(1), because of one simple fact: when Europeans anived in North Amerka, 
aboriginal peoples were already here, living in communities on the land, and 
participating in distinctive cultures, as they had done for centuries. It is this fact, 
and this fact above all others, which separates aboriginal peoples from all other 

'The majority jucigments in Van &Peet and Smohhouse were written by Lamer C.J. 
and concurred in by La Forest, Sopinka, Gonthier, Cory, Iacobucu and Major JJ. In b o t .  
these cases separate dissenting judgments were written by L'Heureux-Dubé and McLachlin 
JJ. The majority judgment in Gladctone was written by Lamer C.J. While concurring in 
the result, L'Heureux-Dubé and McLachlin Jj. wrote separate judgments. La Forest J. 
penned the lone dissent in that case. It may be significant to r e c d  that Lamer J., as he 
then was, had concurred in Dickson's judgment in Gumn. Furthexmore, while the 
unanimous judgment of the court was delivered by Dickson C.J and La Forest J. in 
Spanmu, Lamer J. also sat as a member of the panel which decided that case. 

"Vun der Peet, -a note 4 at 294. To quote Lamer C.J., "[ik order to define the scope 
of aboriginal rights, it will be necessary first to articulate the purposes which underpin 
s.35(1) ... . Until it is understood why aboriginal rights exia, and are constitutionally 
proteaed, no definition of those rights is possible." 

%ee CzZder et aL v. Attorney-Generctl of British CkbUc ,  Cl9731 S.C.R. 3 l3,34 D.L.R. 
(34 145 (SCC) [hereinafter Calder uted to D.L.R.], where, at pp. 152 and 156, Judson J. 
stated, with reference to the Privy Council's decision in SL Catherine's M i l h g  & Lamber 
Co. v. R., (1888) 10 A.C. 13 (P.C.), that he did nor consider "the Prodamation to be the 
sole source of Indian title"; and further, that: "the fact is that when the settlers came, the 
Indians were there, organized in soueties and occupying the land as their forefathers had 
done for centuries". 



minority groups in Canadian souery and which mandates their special legd, and 
now coIlStitutional status? 

Lamer C. J. furthet determined that: 

the explanation of the basis of aboriginal title in CzIder, supra,  can be applied 
eqyally to aboriginal righu recognized and afftmed by S. 35(1). Both aboriginal 
title and aboriginal rights arise fiom the existence of distinctive aboriginal 
communities occupying 'the land as their forefathers had done for centuries'." 

Having established why Aboriginal rights exist, Lamer C.J. stated that any test for 

identifying the Aboriginal rights "recognized and affirmedm by S. 35(1) "must ... aim at 

idenUfying the practices, traditions and customs central to the aborigind societies that 

erristed in North America prior to contact with the European~".~~ Not surprisingly, he 

"Van der Peet, supra note 4 at 303. It is important to recognize Lamer C.J.'s refiance 
on "Canadian, American and Australian jurispmdence" in support of the proposition that 
Aboriginal rights are "based in the prior occupation of North America by distinctive 
aboriginal societies" (see pp. 304 and 309). In this regard, at pp 304-10, Lamer C.J. notes 
with approval Dickson J.'s judgment in Gu&, nrpra note 2, the judgments of Hall and 
Judson JJ. in Calder, sapa note 72, the judgment of Brennan J. in Mabo v. Queensland 
[No. 21 (1992), 175 C.L.R. 1 (Aust. H.C.) [hereinafter Mdbo], as well as a number of 
"general psinciples" arriculated in the Marshall decisions (M'Intosh, supra note 20 and 
Worcester v. State of Georgia (1832), 6 Peters 515,31 U.S. 530). 

"Van & Peet, supia note 4 at 304. 

7Slbid. at 310. Significantly, Lamer C.J. does not refer solely to contact with the 
British. The reason would become evident in R. v. Coté, [1996] 3 S.C.R. 139 (S.C.C.) 
[hereinafcer Cotel. The respondent in that case had argued, at pp. 168 and 170, that "no 
aborigind right could have suMved the a s sdon  of French sovereignty oves the temtory 
of New France" and that upon the French capitulation, "preexkhg French colonial law 
was fully received under the terms of the Quebec Act". In reply, Lamer C.J. observes, at 
p. 170, that "some legal historians have suggested that the French Crown never assumed 
full d e  and ownership to the lands occupied by aboriginal peoples in light of the nature 
and pattern of French setdement in New France" (see Chapter rhree where, in relation to 
notes 146 and 163, the argument is made that France's territorial claims were based on 
actual setdement and control and that French settlements in Nor& America were 
comparatively small in size and number). Lamer C.J.'s hrther comments, at p. 173-73, 



conduded that, "in order to  be an abonginai right an activity must be an element of a 

practice, m o m  or tradition integral to the distinctive culture of the aboriginal group 

daiming the right "." 

In Van der Peet, Lamer C.J. would further determine that Aboriginal title is but 

one aspect of Abonginai rights. He expresseci the relationship berneen the two concepts 

in the following terms: 

aboriginal righu and aboriginal title are rehted concepts; abonginal title is a sub 
category of aboriginal rights which deah solely with daims of righrs to land The 
relationship berneen aboriginal Utle and aboriginal rights must not, howwer, 
confuse the analysis of what coflstitutes an aboriginal right. Abonginal rights arise 

suggest that the question of the treatment of Aboriginal rights under the French Regime 
may wd be moot on the basis that "the common law recogaizing aboriginal title was 
arguably a necessary incident of British sovereignty which displaced the pre-existing 
colonial Iaw goveming New Francen, a proposition he attributes to Slattery U.A.R., nrpra 
note 43 at 737-38 (for a detailed discussion of the rights of Aboriginal peoples at common 
law see notes 217 and 218 of Chapter three of this thesis). Nevertheles, in Coté, Lamer 
C.J. did not consider that he had to resolve the issue on the basis that "the French 
Regime's failure to recognize legdy a specific aboriginal practice, custorn or tradition ... 
dearly cannot be equated with a 'clear and plain' intention to extinguish such practices 
under the extiuguishrnent test of s.35(1)" (p. 174-75, refers). In this regard, he was of the 
view that the approach being advocated by the respondent "would create an awkward 
patchwork of constitutional protection for aboriginal rïghts across the nation, depending 
upon the historicd ideosyncrasies of colonization over particular regions of the country" 
(p. 175 refers) . 

761bid. at 310. As Lamer C.J. would write in Smokehowe, this essentidy involves a 
two-stage analysis. The first stage in the analysis "requires the Court to determine the 
precise nature of the daim being made, taking into account such factors as the nature of 
the action said to have been taken pursu& to an aboriginal right, the goverrunent 
regdation argued to infringe that right, and the tradition, &tom or practiceielied upon 
to establish the right". The second stage "requires the Court to determine whether-the 
practice, traditio; or custom daimed to be aboriginal right was, pnor to the contact 
with Europeans, an integral part of the distinctive abongin4 society of the aboriginal 
people in question" (see Smokehoase, szpa note 4 at 536-38). 



from the prior occupation of land, but they also arise from the prior social 
organization and distinctive cultures of aboriginal peoples on that land? 

Borrowing from the andysis in Spawow, b e r  C.J. also conduded that any 

"purposive" analysis of S. 35(1) "must take place in light of the general principles which 

apply to the legal relationship between the Crown and aboriginal peoples"." In this 

regard, Lamer stated that: 

The Crown has a fiduciary obligation to aboriginal peoples with the result that in 
dealings between the govemment and aboriginals the honour of the Crown is at 
srake. Because of this fiduciary relationship, and its implication of the honour of 
the Crown, treaties, S. 35(1), and other statutory andconstitutional provisions 
must be given a generous and liberal inrerpretation. ... 

The fiduciary relationship of the Crown and aboriginal peoples &O means that 
where there is any doubt or ambiguity with regards to what falls within the scope 
and definition of s.35(1), such doubt or ambiguity must be resolved in favour of 
aborigind peoples." 

This passage is essentially a re-statement of Dickson and La Forest's ridings in Sparrow 

and ad& litde to our understanding of the rationale by which the Crown should be 

deemed to have become a fiduciary. That is not to Say that Lamer C.J. does not provide 

us with some dues however. One due lies in the explanation provided as  to why 

Aboriginal rights are constituuondy protected. In this context. Lamer C.J. concludes 

that : 

what s.35(1) does is provide the constitutional framework through which the fact 
that aboriginals live on the land in distinctive societies, with their own practices, 

"Van der Peet, szpa note 4 at 320. 

' * I ' .  at 301. 

791bd. at 301-02. 



traditions and cultures, is adrnowledged and reconciled u t y  v r O f the 
Crown. (emphasis added)m 

Lamer C.J.'s reference to the fact that some Aboriginal groups continue to "live on the 

land in distinctive societies, with their own prahces, traditions and cultures" provides a 

clear indication that the faa  of sovereignty did not, in and of itself, automatically 

extinguish the "customs and usages" of the Abonginal peoples of Canada. 1s there a 

linkqe to be made between that fact and the acquisition of sovereignty which serves to 

explain how the Crown became a fiduciary? The historical evidence suggests that there 

is. 

ii. The Reconciliation of the Sovereignty of the Crown with Aboriginai Rights: 
Van der Peet and the Argument 

for a New Perspective on a Historic Undertaking. 

As we have seen in Chapter three, by the latter half of the eighteenth centuy, the 

preferred means used by the British Crown to gain sovereignty over the lands possessed 

by Aboriginal groups in North America was to place those Aboriginal groups "under the 

protection" of the Crown. This practice, which had actually been followed by the British 

to some extent in the period prior to 1763, was codified in the Royal 12roclamtion 

together with a broad guarantee that the Aboriginal groups concerned would not be 

"molested or disturbed in the Possession of such Parts of Our Dominions and Territories 

as, not having been ceded to or purchased by Us, are resenred to them, or any of hem, 



159 

as th& Hunting Groundsn." The guarantee was accompanied by a number of principled 

measures which were designed to insure the maintenance of peace and orderly sedement 

in the Crown's sovereign territories by safeguarding the interests of the Aboriginal groups 

concerned. One prinaple which was embodied in this guarantee was the proposition of 

the inalienability of Aboriginal land title except to the Crown by means of a public 

purchase, which was the means chosen to reconc.de the Aboriginal groups pre-existing 

interests in land with the sovereigntv of the Crown. Significantly, this was also the 

"proposition" which led Dickson J. that the Crown was a fiduciary in the 

circumstances described in Guerin. 

Based on Lamer C.J.'s conclusions in Van derPaet, it wodd seem that it is not only 

the Aboriginal land interest which must be reconded with the sovereignty of the Crown, 

but, that the process of reconciliation embraces "the practices, traditions and culnues" of 

the Aborigind groups themselves. This should not be surprishg given Lamer C.J.'s 

condusions concerning the similac ongins of both Abonginal rights and Aborigind title 

and the fact that the latter interest &sts as a subset of the former. Taking the premise 

a step further, one might argue that the broader miarantee that the Aborieind a o u ~ s  

concerned wodd not be "molested 

W Q Q A 

or disturbed" extends beyond the Aboriginal title 

interest to embrace the "practices, 

themselves. If this is indeed the case, 

traditions and culturesn of the Ab0rigi.d groups 

then perhaps it is this guarantee which serves as the 

''Royal Prackzmation, supra note 28. 



undertaking which supports the condusion that the Crown is a fiduciaxy vis-a-vis the 

Aboriginal peoples of Canada in circumstances which do not pertain ro Aboriginal title?" 

An alternate and in many ways more likely approach would be to view the 

singular act of extending "the protection of the Crownn to an Abonginal people, in r e m  

for the giving up of any claim to an independent or sovereign statu, as imposing an 

obligation on the Crown to respect the protected people's "practices, traditions and 

dtures". On this view, one might well conclude that it is the guarantee of protection 

inherent in the act of assuming the mande of "protector" which senres as the requisite 

~ndertaking.~~ The attraction of this approach lies in the fact that it is not necessarily 

dependant upon the application of the Royal Proc[amation. Nor would it necessarily 

matter that in some cases the Crown had undaterdy arsumed the role of protector by 

exercising the sovereign powers of the state and simply "goveming" the Abongin4 group 

concemed without benefit of agreement or treaty. 

There is some support for th is  latter approach in law. In this regard, it is 

important to recall that the Engiish common law did not automaticdy abrogate the 

'1n McMuftfy and Pratt, sapa note 41 at 3 1, it is argued that the Royal Prockzmtion 
"created an inchoate fiduciary relationship with respect to the lands of dl Indian nations 
covered by the Royal Prodamation", and that as a result, "all dealings between Indian 
people and the Crown are dothed with a fiduciary aspectn. 

"In P.W. Hutchins & D. Schulze, 'Vhen do Fiduciary Obligations to Aboriginal 
People Arise?" (1995) 59 Sask. L. Rev. 97 at 114, the authors argue that "[tlhe essence of 
the relationship forged by the Abonginai peoples with the Crown since contact and 
developed throUgh the treaties is that the ~bOri&al peoples gave up some aspects of th& 
external sovereignty in r e m  for the Crown's promise of protection of their interests, 
notably their interna sovereignty". 

- - 



customs and usages of indigenou peoples. Rather, the common law ultimately adopted 

the position that personal and communal rights were presumed to continue to exist d e s s  

the convary is established by the context or Urcumstances, a possibility which had been 

hinted at by the Quebec Supreme Court as early as 1867 in relation to Aboriginal 

"customs and usagesn, in what was then the Athabaskan region of Western Canada." 

Indeed, it may even be argued that the rights of Aboriginal peoples merged in the 

common law itself." It may also be siificacant to note, in this context, Lamer C.J.'s 

MFor a detailed discussion of the common law position see note 217 to Chapter three 
of this thesis and in partidar the commentary pertaining to the decision in Amodu Ejani 
v. Secret;ary, Southern Nigeria, Cl9211 2 AC. 399 (P.C.). The Canadian case referred to is 
Connolly v. Woolrych (1867), 17 R.J.R.Q. 75, 1 C.N.L.C. 70 (Que. S C ) ,  aff'd s ~ b  nom 
Johnrtone v. Connolly (1869), 17 R.J.R.Q. 266, 1 C.N.L.C. 151 (Que. C.A.) wherein the 
validiv of the marriage of an Aboriginal (Cree) woman to in a non-Aboriginal man was 
upheld. In that case, the court conduded that the laws and usages of the hdian vibes had 
nwived the conquest and cession by the British and had not been modified thereafter, 
despite the fact that English traders in the same area were governed by English law. An 
excellent summary of the common law position is set out in the dissenting judgment of 
Lambert J.A. in Delgumuukw v. British Colambut (1993), 104 D.L.R. (4th) 470 at 650-57, 
5 W.W.R. 97 at 283-290 (B.C.C.A.)[herein&er Delgamltukw cited to W.W.R.][leave to 
appeal & cross-apped to S.C.C. granted 109 D.L.R. vil. 

T h i s  is dearly the case with respect to the Aboriginal title interest. In this regard, see 
R o h v .  Grnada, [1989] 1 S.C.R. 322 (S.C.C.). That case tumed on whether or not the 
law pertaining to Abonginal title amounted to "an existing body of federal law". Wriling 
for the five member panel of the Supreme Court of Canada which heard that case, Wilson 
J. determined that the right to use and occupy reserve lands derived fiom the executive act 
which originally established the Indian reserve, from the provisions of the Indian Act 
which "codify the pre-exkthg duties of the Crown towards the Indians", as well as from . .  * .  
"the common law of abonpa l  title which underlies the fiduciq oblgations of the 
Crown" (emphasis added) (p.340 refers). She not only went on to conclude that "the law 
of abori&aI title is federa cornmon law" but &O concluded that the common law is 
encompassed within the meaning of the term "existing federal law". Insofar as the other 
rights of Abongind peoples are concemed, Slattery has argued, since 1987, that "the 
Crown, in offering its protections to such peoples, accepted that they would retain their 
lands, as well as their political and d t u r a l  institutions and customary lawsn (see Slattery, 



detailed references to the 1992 deusion of the High Court of Australia in h k o ,  and in 

partïcular the majority judgment of Brennan J. In that judgment, Brennan J. 

acknowledges the fallacy of treating an inhabited temtory as a le& dessert in order "to 

deny the possibility of native title recognized by our lawsn." After citing this particular 

passage from Mabo, Lamer C. J. States that "[tlhis position is the same as that being adopted 

here .... 'traditional laws' and 'traditional customs' are thore things passed down, and 

&hg, from the pre-exkhg culture and astoms of aboriginal people~".'~ This does not 

d e  out the possibility that some Aboriginal rights may simply have been abandoned 

"U.A.R." supra note 43 at 73637). Slattery suggests that the legal principles pertaining to 
Abonginal Iaw cm be discerned in colonial govenunent practice, were applied 
automatically to new colonies, and were eventually incorporated into Canadian common 
law. See dso Slattery, "F.N.C." supra note 58 at 271-73, wherein the author goes on to 
argue that the fiduciary relationship is "grounded in historicai practices" that emerged in 
the early colonial period and which by 1760 had "crystallized" to form part of the 
colonies' "basic constitutional law". He views the Royal ïrockzmtion of 1763 as being 
reflective of that law, a law whidi later would emerge as part of the common law of 
Canada and be reflected in s.35(1) of the Constitution AE~,  1982, which served to "enmench 
the trust relationship with Aborigind peoplesn so as to "afford protection to Aboriginal 
land rights, laws, and powers of self-pvernment and perhaps also Aboriginal languages 
and culture" (emphasis added). In R. v. Parnajewon, 119961 2 S.C.R. 821, the Supreme 
Court of Canada was asked to consider whether the sections of the Criminal Code which 
regulate garnbling infringed the plainuffs' Aboriginal right of self-government. Wrihg  
for the majority of the Court, Lamer C.J. determined, at p.834, that the exact nature of 
the activity claimed to be a right was the right "to participate in, and to regulate, high 
stakes gambling activities" on the resemations. He then went on to apply the test laid 
down in Van der Peet to conclude, at p. 834, that the evidence "does not demonstrate that 
gambling, or that the regdation of gambling, was an integrid part of the distinctive 
cultures of the Shawanaga or Eagle Lake Firn Nationsn. Inasmuch as the court dismissed 
the plaintiffs' appeal without deciding whether S. 35(1) indudes the right of self- 
government, the legal status of that latter right remains unresolved. 

86Mabo, s u p r a  note 73 at 58. 

"Van der Peet, supra note 4 at 308. 



prior to the coming into force ofs.35 - a prospect which Lamer C.J. dearly hints at in 

Peet." In addition, there is nothing in Lamer's judgment which would suggest 

Aboriginal ri@ could not have been extinguished by the Crown in the same penod 

through the manifestation of a dear and plain intention, just as Aborigind title could have 

been. Indeed, this would explain why 

in the first place. 

To the extent that this general 

embodiment of the guarantee whkh 

P .  . 
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Van 

that 

C 

the protections embodied in s.35(1) were needed 

L fiduciary obligation may be viewed as either the 

was given in exchange for sovereignty, or the 

consequence of having taken on the protector's mantle, or both, it makes some sense to 

interpret the rights which are "recognized and affirmedn by s.35(1) having regard to the 

general fiduciary obligations which are now said to bind the Crown in its deaiings with 

the Aboriginal peoples of Canada. This view of the Crown's general obligation is also 

considered to fit neatly with the rationale which Lamer C.J. provides in Van der Peet to 

explain the entrendunent of Aboriginal rights in the Constitution Act, 2982, which is to 

the effea that s.35(1) was the means chosen to acknowledge and reconcile Abonginal 

rights with the sovereignty of the Crown. One might go on to theorize that, in the 

COlLteM of those Aboriginal rights which do not pertain to Aboriginal title, the terrn 

S81bid. at 316, where Lamer C.J. goes on to refer to this latter principle a s  the "concept 
of conhuity", pointing out that "the practices, traditions and custorns protected by 
s.35(1) are ones that exin todav, subject only to the requirement that they be 
demonstrated to have continuity with the practices, customs and traditions which existed 
pr~ontact"  (emphasis added). Not surprisingly, he condudes, at p. 3 18, that: "[tlhe fact 
that one group of aboriginal people has an aboriginal right to do a pamcular thhg will not 
be, without something more, d c i e n t  to demonstrate that another aboriginal community 
has the same aboriginal right". 
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sovereignty must indude the Crown's political jurisdiction or power over the Aboriginal 

peoples of Canada, rather than simply the Crown's sovereignty over the land mas upon 

which they raide. ki this regard, one might well condude that it is the "power to 

govern" which serves to der ie  the term "federal power" as that term was used by the 

Court in Sparrow, and that it is in fact the "power to govern" which must be reconciled 

with the "federal dutyw when considering the requirements raised by the Crown's 

obligation to act in a fiduciary capacity with respect to the Aboriginal peoples of Canada. 

This in turn suggests that, for the purposes of this part idar  fiduciary relationship, it is 

appropriate to focus on the power being exerused by the fiduciary as weU as the 

expectations of the Ab0ngi.d peoples concerned. 

As we have seen in Chapter two, La Forest J.'s 1994 judgment in Hodgkinson v. 

Simmr," ushered in a test for the existence of fiduciary duty which built on the 

"expectation" analysis which he had developed in Lac Mimals. In Hodgkinson, La Forest 

J. conduded that discretion as wd as vulnerability, influence and trust were merely "non- 

exhaustive evidentiary factors to be considered". According to La Forest, what was really 

required was "evidence of a mutual understanding that one Party had relinquished its own 

self-interest and agreed to act solely on behaf of the other partytl - the key question being 

"whether, given all the surrounding circumstmces, one party could reasonably have 

expected that the other party would act in the former's best interests with respect to the 

"[1994] 3 S.C.R. 377 (S.C.C.)[hereinafter Hodgkinson]. 
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subject matter at issue"." Does such a " m u d  understanding" exin for the purposes of 

the Crown-Aboriginal relationship? 

Taking a historic view of the Crown-Aboriginal relationship, it seems clear that 

the Crown's undertaking was at the hem of the process by which many Aborigina 

groups were brought under the protection of the Crown?' Nevertheless, some 

uncertainty would seem to remain as to whether the subject matter of the undertaking 

would have been understood by dl parties to have extended beyond the Aboriginal title 

interest, to embrace the "praaices, traditions and cultures" of the Abonginal groups 

thernselves. As previously noted, in light of the judgrnent of Lamer C.J. in Vin der Peet, 

an argument can be made in favour of just such a proposition. 

In the context of the Crown-Aboriginal fiduciary relationship, the analysis of La 

Forest J. in Hodgkinson does raise a number of theoretical problems however. In 

particular, can it really be said that the Crown ever agreed to act "solely" on behalf of the 

Aboriginal people of Canada given that the responsibilities of government are many and 

varied and the Aboriginal peoples of Canada are comprised of many separate and diverse 

Aboriginal groups? 1s it logical to presume that the Crown would ever have agreed that 

it owed exdusive duties to each Aboriginal group, given the possibility that the inter- 

'%Tot all Aboriginal groups would subscribe to the notion that at some defined 
historical moment they readied such a "mutual understanding" with the Crown. Indeed 
as we have seen, the Crown may well have assumed the role of protector in some cases by 
simply exercking the powers of state and governance in relation to the Abonginal groups 
concerned. 
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of one Aboriginal group might well conflict with the interests of another? And what of 

the Crown's other priorities and the interests of non-Aboriginal Canadians? In short, 

does the assignment of what is normally thought of as an exclusive private, rather than 

public, law duty of care really make sense in the govemment context? 

To h e  the question in the manner proposed by La Forest J., one might w d  ask 

whether it would have been reasonable for each Aboriginal groups to have expected that 

the Crown would or could always act exdusively in their best interests? The answer is 

by no means self-evident. While there would now seem to be a clear consensus among 

most Aboriginal leaders that the Crown has a moral if not legd obligation to act in thek 

best inter-, it is ci iff idt  to assess whether the view is attributable to the Crown's 

"historie" undertaking or whether it is instead reflective of more pragmatic, politic 

considerations. Assuming, for argument's sake, that the former explmation is the more 

prevalent one, it would be dif&cult to gauge the extent to which the Aboriginal peoples 

of Canada "reasonablyn consider that the obligation to act in their best interests must 

always prevail over all other govemment priorities and initiatives in the event of a 

conflict . 

L Conclusions: 

As we have seen in Chapter two, a fiduuary owes a "general" duty of loyalty, good 

faith and avoidance of a confiict of duty or self-interest. The duty derives from the 

fiduciary's undertaking "to act in relation to a matter in the interests of another". As the 



Lac Miner& case suggests, 

immediately give N e  to a 
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a fiduàary relationship can exist in situations which do not 

more specific duty. However, depending on the particular 

nature of any given undertaking, additional "specific" duties may also be o w d  G e n e d y  

they embrace more onerous requirements than those which will arise in comection with 

the "generaln fiduciary duty. 

In light of Spaîrow, we know that the Crown has a "generaln responsibility to act 

in a fiduciary capacity with respect to the Aboriginal people of Canada. The 

responsibility has been more specXcally described as a duty to uphold "a high standard 

of honourable dealuigs". In the Crown-Aboriginal relationship, "speciW additional 

fiduuary duties can also be seen to atise in conneaion with the particular application of 

a Crown dixretion or power to act which is expressly provided for by statute, treaty or 

agreement. Such was the case in Gu&. "Specificm duties &O may be owed in relation 

to the operation of s.35(1) of the Constitution Act, 1982, which demands the justification 

of any government regdation whidi iafrùiges upon existing Aboriginal and treaty rights. 

This "specSc" type of fiduciary duty was Tst articulated in Sparrow. 

The Crown's "general" responsibility to act in a fiduciary capacity with respect to 

the Aboriginal peoples of Canada may be said to derive Gom the Crown's "historie" 

undertaking to act on the behaIf of the Aborigind peoples of Canada to protect their 

"practices, traditions and culturesn in dealings with third parties. It seems logical to 

conchde that the Crown incurred this responsibility in consequence of assuming 

sovereignty over both the land mass of what is now Canada and the Abonginal people 

who reside there, by which it is meant that the Crown either: extended its protection to 
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hem, and th& lands, in r e m  for  the^ giving up of any daim to an independent 

sovereign statu, or, unilaterdy took up the "mande of protector" by simply exercising 

the power of govemance over hem, or both. In this context, the proposition of the 

"inalienability" of Aboriginal land title, except to the Crown by means of a public 

purchase, was but one policy initiative advanced by the Crown in furtherance of the 

"guarantee of protection" embodied in its undertaking. 

While it was the proposition of inalienability which led Dickson J. to condude 

that the Crown was a fiduciary on the facts in Gzmin, it now seems dear that the broad 

undertaking, which is at the h e m  of the overarching Crown-Aboriginal fiduciary 

relatiomhip referred to in Spawow, may impose duties on the Crown which extend well 

beyond the Aborigind land interest. Furthemore, we now know that the Aboriginal 

title interest is only one component of "Aboriginal rightsn, as that term was defined by 

Lames C.J. in Vhz der Peet. In this regard, there can now be little doubt that the 

Aboriginal peoples of Canada have a multipliuty of "interes*;" or "rights" related to the 

distinctive "practices, traditions and practices" which the Crown undertook to protect. 

The & h g  provisions of the Condtcction Act, 1982, serve to acknowledge and seconde 

these Aboriginal rights with the sovereignty of the Crown. 

It may be argued that the requisite "characteristics" of fiduciary relationships, as 

Çst enunciated by Wilson J. in Frame, are al l  present in the Aboriginal ~ontext"?~ For 

example, in terms of the first and second criteria, it seems evident that the Crown has 

92The criteria are set out, SUPU at note 64. 



some scope for the unilateral exercise of a discretion or power, or both, in relation to the 

rights of Aboriginal peopIes. While for most purposes this rnay amount to little more 

than the power of governance, in some cases, such as in relation to the Aborigind title 

interest, the Crown's intervenor statu is indicative of the exercise of a power which far 

exceeds that which is involved whenever the interests of non-Aboriginal Canadians is 

being considered. 

In terms of the third criteria, there may be some debate as to whether or not the 

Crown's conduct has engendered a state of dependency on the part of the Aboriginal 

peoples of Canada.g3 Nevertheles, as the record of Crown dealuigs with Aboriginal 

peoples amply demonstrates, the Crown's ability to effect Aboriginal interests, coupled 

with Aboriginal reliance, affirms that the position of the Aboriginal peoples of Canada 

is not without an element of vulnerability? 

93 Professor Slattery considers the notion of reliance to better fit the reality of Crown- 
Aborigind relations on the bais  that "[tlhe sources of the general fiduciary duty do not 
lie, then in a paternalistic concern to protect a 'weaker' or 'primitive' people, as has 
sometimes been suggested, but rather in the necessity of persuading native peoples, at a 
Ume when they still had considerable military capacities, that th& rights would be better 
protected by reliance on the Crown than by self-helpn (see Slattery, "U.A.R." supra note 
43 at 753). This is reminiscent of the Iogic implicit in the "historic realityn argument 
advanced by Wilson J. in Guen*n (see the text and commentary supra pertaining to notes 
40 and 41). The term "dependence", which recalls the paternalistic policies of the 
Canadian goverment in the nineteenth cenniry, is considered repugnant by many 
Aborigind Canadians. 

"Bryant, nrpra note 48 at 31, argues that "[i]t is justifiable to infer that dependence or 
reliance colours the Crown-aboriginal relationship, thereby exhibithg a feature that 
typically attracts fiduciary andysis" . See &O R.H. Bartlett, Indian R e s m  and Aboriginal 
Lm& in ûtmda.* A Homeland (Saskatoon: University of Saskatchewan Native Law 
Centre, 1990) at 183, whereki it was stated, in reference to the Aborigind peoples of 
Canada, that: "there is no question that they are pedar ly  vulnerable to or at the mercy 
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While it is considered that there is at least some doctrinal support for the Supreme 

Corn's condusion that the Crown-Aboriginal relationship should be assessed according 

to fiduciary prinüples, there remains some doubt as to whether that conclusion is 

consistent with the test laid d o m  in Hodgkinwn, and whether the application of fiduciary 

prinaples to define the Crown-Aboriginal relationship is really appropriate in view of the 

"noconfIïctn pros~iption whkh features so proxnhently in fiduciary doctrine. The issue 

has implications which transcend purely academic concerns, for while it is possible to 

d e h e  the nature of the duties owed by the Crown, it is by no means clear how the 

fiduciary standard can be upheld and those duties discharged in conflict situations. 

Having achiwed a broad appreciation of the mie nature of the Crown-Abonginal 

relationship, we WU now tum to consider the practical issues and considerations 

nurounding the discharge of the Crown's fiduciary duties through a detailed 

consideration of the growing body of jurisprudence pertaining to the Crown-Aboriginal 

fiduciary relationship. As we s h d  see, in determinhg what fairness now requires that the 

Crown do or refrain bom doing, Canadian judges have had to find workable solutions to 

problems which the Supreme Court did not address in the cases discussed in this chapter. 

Indeed, it is, in large measure, the judicial response which will determine the 

appropriateness and utility of the fiduciary characterization of the Crown-Aboriginal 

relationship which Dickson J. first invoked in his landmark judgment in Gu&. 

of the Crown. Their disadvantaged and dispossessed ckcumstances are not relatively 
different from a century ago." 



Chapter 5 - The Search for Pragmatic Solutions to Theoretical Problems: 
Judicial Perspectives on the Crown-Aboriginal Fiduciary Relationship. 

A Introduction: 

The historic record bears witness to the fact that the Crown entered into many 

separate relationships with the Aboriginal peoples of Canada2 As we have seen in 

Chapter three, the Crown's early relations with the Aboriginal peoples of North America 

were largely dictated by Britaui's own strategic requiremexd Howwer, in advancing its 

own sovereign interests, the Crown was obliged to aduiowledge that Aboriginal persons 

lived on the land in distinctive societies, a fact which led the Crown to take a number of 

principled m e w e s  to safeguard Aboriginal interests. This latter dwelopment is most 

apparent in relation ro the protections afforded the Ab0ngi.d title interest - protections 

which prompted Dickson J. to use the term "fiduciary" in describing the Crown- 

Aboriginal relationship in his landmark judgment in G-î2 etal. v. ne Quem3. In light 

of the Supreme Court of Canada decision in Re& v. Sparrow, we now know that the 

responsibility to act in a fiduciary capacity serves as the "guiding principle" for the 

'While it rnay be convenient to speak of "a" Crown-Aboriginal relationship there are, in 
theory, as many potential relationships as there are distinct Aboriginal groups. 

British imperial policy was capable of being managed in confict situations by 
bdancing Aboriginal and non-Aboriginal interests, the outcome almost invaxiably favoured 
those interests which most closely served imperial objects. 

3[1984] 2 S.C.R. 335,13 D.L.R. (4th) 321 [hereinafter Guerin cited to S.C.R.]. 



interpretation of the rights recognized and 

Moreover, given Lamer C.J.'s judgments in 
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affirmed under s.35(1) of the Constitution.' 

the Van der Peet uilogy,5 it may &O be said 

that the process of reconciliation extends to Aboriginal "practices, traditions znd d t u r e s n .  

The historïcal experience suggests that the Crown has eicher proven unable or 

unwilling to live up to the many and varied obligations owed the Aboriginal peoples of 

Canada in situations where Aboriginal inter- have corne into c o d c t  with non- 

Abonginal imerests, induding the interem of the Crown i d  Ha* said that, it m u s  

&O be appreciated that the Crown entered into its rdationships with Aboriginal groups 

without regard to the fiduciary principles which underscore fiduciary doctrine as it has 

wolved in the waning years of the twentieth century. In this respect, it may be relevant 

to recd  that the Crown has traditiondy maintained that its only duty was to play the 

role of intermdary in Aboriginal land transactions involving third parties? Indeed, with 

the possible exception of the Aboriginal interest in land, the Crown has, und very 

recently, dways viewed its relationship with the Aboriginal peoples of Canada either in 

political terrns or as a function of its legislative role. 

4[1990] I S.C.R. L075,70 D.L.R. (4th) 385 [hereinafter Sparrow cited to S.C.R.]. Part 
1 of the Constitution Act, 1982, being Schedule B of the Canada Act 1982 (U.K..), 1982, c. 11 
[hereinafter Constitution Act, 19821. 

v. Van der Peet, [1996] 2 S.C.R. 507, 137 D.LK (4th) 289 [hereinafter Van der Peet 
cited to D.L.R]; R v. N T.C. Smokehouse Ltd., Cl9961 2 S.C.R 672, 137 D.L.R (4th) 528 
[hereinafter Smokehotrîe cited to D.L.R.]; and, R. v. Gladstone, [1996] 2 S.C.R. 723, 137 
D.L.R. (4th) 648 [hereinafler Gladstone cited to D.L.R.]. 

6As the experience of Abonginal groups in British Columbia arnply illustrates, the reality 
has fallen far short of even that iimited guarantee. 



In this chapter, we will examine how Canadian courts have approached the 

requirement to apply fiduciary principles to redehe the historic nature of the Crown's 

dealings with spe&c Aboriginal groups. The analysis will focus on the attempt, by 

Canadian courts at a l l  levels, to £ind workable solutions to the practical problems posed 

by the need to apply fiduciary standards and principks to various aspects of that 

relationship. The methodology adopted here will largely be of the case andysis type. To 

the extent that the issues may be said to transcend jurisdictiond boundaries, the case 

commentaries reflect a cross-section of decision-making at various judicial lwels, induding 

the Supreme Court in situations where that Court's sparse pronouncements may be 

indicative of funire trends. 

Indeed, as we have seen in the previous diaprer, there are a number of outstanding 

theoretical and practical issues pe&g to the Crown-Aboriginal fiduciary relationship 

which the Supreme Court did not fully resolve in either G z ~ + n ,  Sparrow, or the Van der 

Peet trilogy. To that end, the cases which follow have been selected having regard to three 

interrelated issues which have been brought sharply into focus as Aboriginal litigants 

attempt to invoke fiduciary principles to achiwe redress in a wide range of situations and 

contexts. The three issues which will be addressed in the case commentaries and 

subsequent discussions pertain to the requirement to: 

1) define the ciraamstances under which fiduciary duties are owed by the Crown; 
2) identify who is to be held responsible to uphold the Crown's obligations; and 
3) determine the nature and extent to which the obligation to avoid a conflict of 
duty or interest has application to the Crown as a fiduciary. 
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The three issues, which are in evidence on the facts presented in each of the two 

prototypical paradigm situations presented in Chapter one, are considered to be 

interrelated and often arise and are examhed by the courts simultaneously. For this 

reason, it is not considered pra&cal to attempt to isolate the issues in presenting the case 

commentaries which are canvassed in this chapter. la this area of the law, perhaps more 

so than in others, context r edy  is everything. Having said that, it may be noted that the 

case summaries have been presented in chronological order - an approach which is 

believed to be in keeping with the measured Pace at which the prÎncipal judicial 

developments in this field of law have occurred since 1984. Although this approach avoids 

the needless repetition of factual information, it is ackuowledged that the resulting 

commentaries may well appear to lack structure. While this impression may, in part, be 

accenniated by the disparate approaches taken by the courts in a number of the cases, an 

effort will be made at the end of this chapter to draw on the various issues and themes 

explored in the case commentaries with a view to formulating detailed, coherent 

conclusions conceming the courts' treatment of the three issues under consideration here. 

B. The Initial Remonse to Guerin - Tudicd Pe . - rspectives. 1985-1990: 

i. Kmger v. n e  Queen. 

The 1985 decision of the Federal Court of Appeal in Kmger v. ne Queen' i 

noteworthy for two reasons. WhiIe the case provides us with an early example of the 

'(i985), 17 D.L.R. (4th) 591, [1986]1 F.C. 358 [hereinafter Knger cited to D.L.R.]. 
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expansion of fiduciary prinuples outside the narrow confines of a surrender of reserve 

lands, Kmger is &O sigdicant fiom the standpoint of the codict of interest prohibition 

("no conflict d e n )  which underscores the fiduuary's generai duty of loydty. 

The facts in Kmger were somewhat s i d a .  to those in G h ,  although there are 

some important differences. Kwger involved an expropriation of cwo parcels of resenre 

land d e r  than a surrender of reserve lands for subsequent sale or lease to a third p a q .  

The two parcels of reserve land involved were expropriated by the federal governrnent for 

public works related to transportation (the building of an airport) and national defence 

(an emergency airuaft landing field). While a surrender was obtained with respect to one 

of the two parcels, it did not occur und after the land had been expropriated. 

Furthermore, in obtaining that nirrender, which had the effect of rati.f+ng a 

compensation package, the govemment did not advise the Penticton Band that it had 

reason to believe that the earlier expropriation had been illegal. 

A breach of the Crown's fiduciary obligations was raised by the Band with respect 

to the expropriation action taken by the Department of Transport. The Band argued that 

the expropriation action prevented the Indian Affairs Branch of the Department of Mines 

and Resources £rom protecting the Band's interests, in that it prevented that latter 

Depanment £rom refusing to sell  or lease the lands, except on "appropriate" terms. In this 

respect, the appellant Band submieced that the Crown had dealt with the property in a 

rnanner which served its own inter- rather than those of the Band. In relation to the 

mender,  the Band further argued that it had not provided " M y  informed consent" and 

could not have done so given the Band's lack of knowledge concerning the deged 



illegalities surrounding the earlier expropriation action. Lady, the Band argued that as 

a fiduciary the Crown had not exercked the requisite degree of care in determining the 

level of compensation. 

The Court found for the Respondent and dismisseci the apped. W r i ~ g  for the 

majority, Urie J. expressed the view that the ~o govemment Departments were not in 

conflict, notwithstmding the fact that the decision which was taken "may not have been 

wholly in accord with the view of the Indians as to the worth of their landsn.' 

Nevertheless, he did acknowledge that, "fiorn the perspective of the Crown in its 

Department of Transport incarnation there were competing considerati~ns".~ The 

condusion on the conflict issue would appear to have been directly influenced by the fact 

that it was the Crown, rather than a private person or entity, which was cast in the role 

of fiduciary. In this regard, Urie J.'s conclusion chat the duty was owed to the people of 

Canada as a whole, induding the Indians, not to "improvidently expend their rnonie~",'~ 

reflects a certain pragmatism which is fully revealed in the following passage: 

If the submissions advanced by the appellants were to prevail, the only way that 
the Crown could successfdy escape a charge of breach of fiduciary duty in such 
circumstauces would have been, in each case, to have acceded in full to their 
demands or withdrawn hom the transactions entïrely. The competing obligations 
on the Crown could not permit such a r d t .  The Crown .. 

was in the ~osiuon that 
it was obbed to enswe that the best interests of al1 for whom its officias had 
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i b w  were protected. The Go m~ons vernor III Coun became the final arbiter 
(emphasis added) . ' ' 

On the unique faas of the case, Urie J. went on to find that there had been no 

withholding of information in relation to the mender .  In any event, having already 

conduded that the expropriations were valid, the surrender was deemed to be superfIuous. 

H d d  J., who was in the minority on the conflict of interest issue, was clearly of 

the view that the two federal departments were in a "conflict concerning the manner in 

which the Indian occupants of Parcel A should be de& ~ i t h " . ' ~  hdeed, while the lndian 

Affairs Brandi acted diligently to protect the Aboriginal interest, the Ministry of 

Transport purnied its mandate with respect to air transport. Had he not found the action 

to be statute barred, Heald J. wodd have found a breach of a fiduciary duty based on the 

principle that, "one who undertaka a task on behaf of another mut act exdusively for 

the benefit of the other, putting his own interests completely aside"? 

Insofar as the adequacy of the compensation was concerned, Urie J. found that the 

fiduciary "principle" propounded by Dickson J. in applied in a situation which did 

not involve a mender ,  on the basis that the Crown had a "precise obligation" to "ensure 

that the Indians were properly compensated for the loss of their lands as part of the 

"fiid. at 654-55. Waters suggests that the decision of Urie J. in Kruger wodd Iikely not 
survive close scmtiny, based, as it seerns to be, on a misconception conceming Crown 
indivisibility (see D.M.W. Waters, "New Directions in the Employment of Equitable 
Doctrines: The Canadian Experience" in T.G. Youdan, ed., Equity, Fiduciaries and Trusts 
(Toronto: Carswell, 1989) 41 1 at 420). 

12Knrger, supra note 7 at 607. 
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obligation to d d  with the land for the benefit of the Indians". Neverthefess, in assessing 

the role of the Crown in disdiarging its obligations, he went on to observe, in the n e z  

. . 
breath, that "[hlow they extsured that lies mthin the Crown s drscretion as a fidua ? O  ' a q  and 

so long as the discretion is exercised honestly, p~dently and for the benefit of the hdians 

there can be no breach of duty"." Applying this standard, Urie J. conduded that the 

Crown had lived up to its obligations in arriving at a compensation package. In 

detennuiing that a statutory discretion with respect to the payment of compensation was 

suEcknt to trigger the application of the fiduciary principle, Urie J. obviously did not 

view Didrson Jets decision in G e r h  as resvicting the application of fiduciary principles 

to a situation involving the mender  of reserve lands. This latter finding was concurred 

in by Stone J. and, as such, may be said to reflect the opinion of the majority of the 

c OUT. l5 

The result in Kmger is Iess than satisfying fiom a benefiüary's standpoint. Nor 

would it 

judgment 

exclusive 

accord with a puria's view of fiduciary doctrine. In this regard, Urie J.'s 

suggests that the fiduuary's d u t -  of loyalty shouid not necessarily be viewed in 

terms where the Crown is a fiduciary. Moreover, in acknowledging the 

inherently conflicted nature of the Crownts position, Urie J. seems to suggest that any 

fiduciary duties arising out of the Crown-Aboriginal relationship may be assessed by the 

141bid. at 647 (emphasis added). 

lSWhile Heald J. concludeci, &id. at 597, that the "fiduciary obligation and duty discussed 
in Guerin would also apply to a case such as this" he did not comment on the implications 
of the Crown's statutory discretion to act. 
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Crown and dischargecl having regard to any other competing interests and obligations 

which it may owe. Findy, in casting the Governor in C o u d  in the role of arbitrator, 

the exercise of the discretion is elevated to the executive rather than departmental lwel 

where the cabinet confidence serves to shelter deson-making from public scmtiny.16 

One is left to ponder how a beneficiary could ever prove a breach of duty under such 

ii. Alexander Band No. 134 v. Canada (Mitlister OfIndLztl Affairs and Northm 
Development). 

In 1990 the Federal Court of Canada, Trial Division, had occasion to consider 

whether the type of fiduciary duty referred to in Guai7t, in comection with a surrender 

of reserve lands, obligated the Crown to "use governmental powers to achiwe unilaterally 

a revision of the mineral leases covering the plain&' reserve", by enacting a pdcular 

16While the approach has not been foliowed in any of the other Mses under consideration 
in this chapter it may weU be appropriate where the use of the expropriation power containeci 
in S. 35 of the Indian Act is being considered, bearing in mind that the use of that power is 
conditional upon the consent of Govemor in Couucil. In this regard, see McLachlin J!s 
recent dissent in Opetchesaht Indian Band v. Canada, [199T] SCC File No. 24161 
[unreporteci] where, in commenting on the exercise of the expropriation power, she observes, 
obiter, that "[tlhe procedure is strictly regulated and subject to consent of the Governor in 
Council, exercised by Cabinet, which owes the Indians a fi&- duty to act in their best 
interests" (emphasis added). McLachlin J. g o a  on to suggest that "the process is politically 
sensitive and open to public scrutiny". While the sensitive nature of the process is beyond 
dispute, it is diflicult to understand her use of the term "open" to describe decision-making 
at the Cabinet level. 
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regdation at an earlier date. The case was Alscander Bmrd No. 134 v. G r 4  @ister of 

Indian Aff'airs and Northern DeveZ~pment).~ 

Whde the Court in the A h &  Band case found that the fiduciaryts general d u v  

of utmost loydty obliged the Crown to "seek to achieve" as good a r e m  fiom the lands 

as could "reasonably and lawfdly" be expected, it dismissed the plaint&' action on the 

basis that the subject matter of the particular regdation under consideration was of a 

general nature which "went far beyond any possible fiduciary obligation owed ... these 

parllcular plainuffs"." In reaching this conclusion, Strayer J. contrasted the role of the 

Crown in the Alscander Band case with its role in Cherin; pointing out that in Gueyin the 

Crown was essentially acting as a private p q  in negotiating the golf club lease, whereas 

in the instant case, "[tlhe enactment of the regdation must be seen as primarily the 

of a political duty".lg This iatter finding seems to have been based on the fact 

that the regdation in question had a general application "to all Indian lands in Canada".2o 

The result in the illacander &znd case might well have been different had the Court 

been asked to determine whether "the early adoption of a simple provision to increase the 

revenue of the plaint& £rom th& particular mineral rights, so as to equate these r e m s  

17[1991] 2 F.C. 3, 39 F.T.R. 142, (sub nom. Bruno v. Canada) 2 C.N.L.R. 22 at 28 
[hereinafter Alexander Band cited to C.N.L.R.]. 

2oIndian Oil and Gas Regulutions, C.RC. 1978, c. 963,21(7). 



to those of other Alberra bands, was a matter of fiduciary ~bligation".~' In rhis regard, 

Strayer J. suggests, obiter, that it was "wholly consistentn with the proteaive role assumeci 

by the Crown with respect to Aboriginal inter-, 

that the Crown should exercise these governmental powers which only it has, 
where this may reasonably and l a d y  be done to perform adequately the specific 
fiduciary obligation it owes to a given band whose Indian title has been 
surrendered to the Crown." 

In short, the Court seems to be suggesting that the requirement to uphold a specific 

fiduciary duty may well impact on the Crown's legislative powea; and furcher, that the 

discretion exercised by "legislatures and those having delegated legislative powersn may 

welI be subjected to judicial review in an appropriate case, in consequence of such 

obligations. 

G The Crown-Aboriginal Relationship in the Post Spmrow Era - 

. 
1. Lower Kootenay Indian Band v. Canada. 

As in Guerin, the Lower K o o t m y  case involved a consideration of the Crown's 

conduct in relation to the surrender of resenre lands? The Plaintif! Band argued, inter 

alUr, that the Crown had breached its fiduciary duty in not responding to its repeated 

21Alexander Band, supra note 17 at 29, where Strayer J. points out that he is "constrahed 
by the terms of the Special Case'' to an examination of the Indian Oïl and GQS ReguIatio~~~. 

=Lower Kootenuy Indian Band v. Canada (1991), 42 F.T.R 241 (F.C.T.D.)[hereinafter 
Lower Kootenay] . 



requests to terminate a lease which had been entered into on surrender. The Band 

comidered the lease "inadequate and unacceptabIen. Given the Crown's failure to perfect 

the sumender by obtaining the necessary Order-in-Cound, the Band &O argued that the 

Crown ought to have known that the lease was void ab initia." Dubé J., the tria judge, 

agreed, finding that the Crown had not acted in a "reasonably pmdent and provident 

matmer" at the time of the surrender and lease. Zn this regard, it was deemed signi6icant 

that the Crown had ignored the Band's stated desire to avoid being "locked into a long- 

term lease" as well as a Royal Conunission rec~mmendation.~~ He also found that the 

Crown "was both negligent and in breach of its fiduciary duty' in fading to perfect the 

surrender by obtaining the requiute Order-in-Coud and in not advising the Band of that 

f a i l~e . '~  The tr ial  judge went on to conclude that the Crown should have acted on the 

Band's repeated requesu to terminate the lease and agreed that this failure constituted a 

breach of its fiduciary duty, and or negligence, or bath?' 

* m e  facf~ and arguments are recited Ibid. at 244-246. The technical breach pertained to 
the Crown's failure to have the surrender approved by Governor in Council. The surrender 
and lease had been effected in 1934. While the Crown realized the error in 1948 it did not 
take any action to terminate the lease until 1984. 

'%id. at 283-4. In determining that the lack of an ûrder-in-Council invalidated the 
leases, the trial judge adopted the conclusions of the Exchequer Court in St. Ann's Shooting 
& Fishing Club Ltd. v. R, Cl9491 2 DL.R 17 (Ex. Ct.), affd. [1950] S.C.R.. 21 1, and R. v. 
Cowichan AgricuZtural Society, [1950] Ex. C.R. 448 (Ex. Ct.), noting, at 270, that it was the 
Crown who "had pleaded the invalidity of the leases for the lack of an Order-in-Council" and 
was therefore "hardly in a position now to submit that the Indians in this case should be 
estopped fkom putting forth the very same argument". 



183 

In Lower Kooterray, Dubé J. ated from Dickson J.'s judgment in Chmin in support 

of the proposition that "there is a geneta fiduciary obligation owed by the Crown in 

Right of Canada towards Indian bands in respect of th& 1and.P While he referred to 

the Sparrow h d h g  of a general "Govemment" responsibility "to act in a fiduciary 

capacity with respect to aborigina peoplesn, he expresseci the view that a -eaf ic  fiduùary 

duty "to exercise its discretion" in dealing with reserve lands would only arise "on 

s~r render" .~~ Dubé J. went on to condude that, while that pamcular fiduciary duty 

"cryrrallized" on surrender, it would continue to exist for the duration of any lease which 

might subsequently be entered into? 

The L o w  K o o t e ~ y  case provides us with a .  early example of one court's attempt 

to apply the fiduciary standard to a series of transactions involving a particular Aboriginal 

group, the Crown and third parties. That case &O serves to illustrate how the onus on 

the parties WU vary according to whether or not a conflict of interest had been 

established. In this regard, Dubé J. explained that: 

In the case of a conflict of interest, the onus is that of a trustee, which is more 
onerous, to show that the Crown is acting in the best interest of the cestui que 
trust. In the absence of that confia of interest, there is no prima fade case, and 
it is for the plaintiffs to show that the Crown did not act in their best interest. ... 
So long as the Crown's discretion is exercised honestly, prudently and for the 
benefit of the Indians, there is no breach of their fiduciary duty. Whether or not 



the Crown obtained the best price is not the test ... . It would have been ... had 
there been a conflict of interest? 

0 0 

II. Gi*mmaax I d t a n  Band v. Btitisb C o l u m k  Hydro and Power. 

In the 1991 decision of the British Columbia Supreme Court in Gikrnmaar I&n 

&tnd v. British Columbia Hydro mrd P o d 2 ,  the plaintiff Band brought an action alleging, 

in part, that the Crown was in breach of a fiduciary obligation in failing to indude a 

condition in an Order-in-Cound which would have ennved that the reserve lands, 

granted to the defendant utility, reverted to the Band when they were no longer being 

used for the purpose ïntended. The Court dismissed the action without determining 

whether "the federal Crown failed in its duty by not considering a tramfer on condition, 

or making clear that there was a condition of tramfer". In this regard, the Court 

concluded that, "although the defendant is an emanation of the Crown, it is not the 

Crown but a separate entity. The Crown is not a party to this action, and such an 

argument does not bear on the issues between the parties here"." 

'&id. at 280. The plaintiff did not ailege that the Crown was in a conflict of interest in 
that case. 

32(1991), 84 D.L.R 562 (sub nom. Robinson et al. v. Briiish Columbia Hydro and Power 
Authority) [hereinafter Gitanmaax]. 



iü. GitZudahZ v. British Colmbur (Mihister of Forests). 

In Gitluddhl v. Bnrish Columbia (Minrjter of Forest$,),W Newbury J., was asked to 

consider the plaintiffi' application for a permanent injunction to prohibit the Provincial 

Minister of F o r e  fiom consenthg to the transfer of a forest licence. The licence dowed 

the licensee to conduct logging opentions on lands which the plaintiffs had traditionally 

used for "hunting, fishing and other sustename activities". The lands in question were 

also the abject of land daims litigati~n?~ 

The plaintiffi, who were acting for the Gitksan people, argued that the Minister 

was under a fiduciary duty to permit Abonginal peoples "to use any 'unoccupied or 

vacant Crown land' for sustenance purposes" u n d  such time as the land was "dedicated 

to another ~urpose" l6 In dismissing the ~laintiffs' application, Newbury J. conduded 

34[1992] B.C.J. No. 2930 (E5.C.S.C.) (QL) [hereinafter Gitiudahl cited to QL]. 

"At the time of the application in Gitludahl, the B.C.C.A. had yet to render its decision 
in Delgamuukw v. British Columbia (1993), 104 D.L.R. (4th) 470,s W. W.R. 97 bereinafter 
Delgamuukw cited to W.W.R]peave to appeal & cross-appeal to S.C.C. granted 109 D.LR 
vil. 

36Gitludahl, supra note 34 at para 6. The plaintiffs' arguments reflect McEachem J.'s 
finding, in Delgamuukw et al. v. The Queen in right of Brr'rish Columbia et al. (1991), 79 
D.L.R. (4th) 185 at 482 (B.C.S.C.), that "the Crown would be in breach of its fiduciary duty 
if it sought arbitrarily to limit aboriginal use of vacant Crown land". In Gitludahl, the 
applicant's argued that the duty articulateci by McEachem J. included "a right of consultation 
(not a veto), a right to require that aboriginal sustenance fiom and cultural activities upon 
unoccupied Crown land are not impaired arbitrarily or unduly, and the right to some 
'sustenance prioritytt' @ara 6). McEachem J.'s order was not varied on appeal. However, 
while the British Columbia Court of Appeal agreed that the Gitksan had the right to use any 
unoccupied or vacant Crown land for subsistence purposes. it declined to determine whether 
this was "a right based on the fiduciary duty of the Crown or an unexthguished aboriginal 
right" because "no appeal was taken kom this part of the order, nor was any argument 
presented in relation to it" (see Delgamuukw, supra note 35 at 182,234). 



that, notwithstmding the fact that the Minister had not yet consented to the transfer, the 

land in question was no longer "vacant or unoccupied landw inasmuch as it had already 

been "Iicemed" by the Department. This condusion seems to have been motivated by the 

Court's reluctance to expand the scope of the Crown's fiduciary duty. In this regard, 

Newbury J. stated that: 

If 1 were to hold otherwise, then all decisions of the Minister or of his department 
dealing with the use of land which has already k e n  licensed or Ieased and has not 
been renirned to the Crown would import the fiduciary duty?' 

However, while she was not prepared to grant the plaintiffs' application, Newbury J. did 

suggest, obiter, that the Provincial Minister of Foresu and his Department should at least 

have considered "the Gitksan's concems about past and future logging praaices", and that 

their failure to do so did "not reflect well on the honow of the Crownn.5* 

iv Attorney-General of Quebec v. Eastmain Band et al. 

In the 1992 decinon of the Federal Court of Appeal in Attorney-General of Quebec 

v. Eustmain Band et the issue arose as to whether the 1975 James B q  and Northem 

Quebec Agreement was subject to reassessment on the basis that there were ambiguities in 

the agreement pertaining to the requirement for environmentai review - ambiguities 

which the Band argueci had to be construed in its favour in accordance with the principle 

"Gitludahl, supra no te 34 at para 8. 

381bid. at para 10. 

39(1992), 99 D.L.R. (4th) 16 [application for leave to apped to the S.C.C. 
dismissed][hereinafter Emtmain Band]. 



laid down in Nowe@jick? They argued that the Nowegijick principle derived from the 

fiduciary relationship which exists between Aboriginal peoples and the Crown." Decary 

J.A. noted that this principle "had been substantially diluted by the Supreme Court in 

MitcheII"."' In any event, he stated that the Nowegijick p ~ c i p l e  rested on the hi~toric 

wlnerability of Aboriginal peoples and conduded that there was no vulnerability with 

respect to the Aboriginal parties to this partidar agreement." 

Decary J.A. went on to address the issue of the conflict of interest that is at the 

hart of much of the Crown's modern dealings with Aboriginal peoples, in the following 

40Nowegijick v. Ine Queen (1 %3), 144 D.L.R. (3d) 193 at 198 pereinafter Nowegijick]. 
The Nowegijick principle is discussed in Chapter four, note 51. 

41The argument would appear to have been loosely drawn fiom Dickson C.J.'s judgment 
in Spnmow, supra note 4 at 1109, where it was stated that the Crown's obligation to act in 
a fiduciary capacity required "the justification of any governrnent regulation that idkinges 
upon or denies aboriginal rightsl' - a conclusion said to be in keeping with the "interpretive 
principle" set out in Nowegijick and the "high standard of honourable dealings" which the 
Crown is obliged to uphold. 

42Eustmain Band, supra note 39 at 26, citing La Forest' J.'s judgrnent in Mitchell v. Peguis 
Indian Band, [1990] 2 S.C.R. 85,71 D.L.R. (4th) 193 at 236 [hereinafier Mitchell cited to 
D.L.R.]. Mitchell is discussed in Chapter four at note 51. 

43Eastmain Band, supra note 39 at 24. In light of the Eartmain Band case, it has been 
suggested that "fiduciary obligations do not arise or at least do not have much effect where 
Abongin& seem to be negotiating with the Crown as equals" (P.W. Hutchins and D. 
Schuize, "When do Fiduciary Obligations to Aboriginal People Anse?" (1995) 59 Sask. L. 
Rev. 97 at 113). The plaintifEs in the Eutmain Band case may be excused for arguing that 
the Nowegijick principle derives h m  the Crown-Aboriginal fiduciary relationship inasmuch 
as the element of vuherability figures prominently in the Ianguage used to explain both 
concepts. As we concluded in Chapter four, the Crown's ability to effect Aboriginal 
interests, coupled with Aboriginal reiiance, a.fEnns that the position of the Aboriginal 
peoples of Canada is not without an element of vuherability and vulnerability is one of the 
three characteristics of fiduciary principles enumerated by Wilson J. in Frame v. Smith, 
[1987] 2 S.C.R. 99 (S.C.C.), a case discussed in greater detaii in Chapter two. 



terms : 

Here again we must be careful not to speak in absolute terms. When the Crown 
negotiates land agreements today with the aborighals, it need not and cannot have 
only th& interests in min& It m m  seek a compromise b e e n  that interest and 
the interest of the whole of society, which it &O represents and of which the 
aboriginals are part, in the land in question. ... 

Even if we ascribe a fiduciary character to the relationship berneen the Crown and 
the aboriginals, it requires good faith and reasonableness on both sides and 
presumes that each party respects the obligations that it assumes towards the other. 
... 

Thus while the interpretation of agreements such as those which prevailed in 1975 
must be generous, it must &O be reaIisLic." 

In reaching these condusions, it wodd appear that Decary J.A. was motivated, at least in 

part, by his concern that a broad application of the No(zotegt~icick principle would prove too 

onerous for the Crown. 

v. Delgamuukw v. British Columbia. 

In 1993, the Brirish Columbia Court of Appeal had occasion to consider a number 

of signifiant issues perraining to the validity of Aboriginal title daims to traditional (non- 

reserve) tribal lands within the province of British Columbia The case was Delgamuukw 

v. British Col~rnbirr.'~ From the standpoint of this portion of the thesis, the case is 

sigdcant in that in it the Court signded iu  willingness to exrend fiduciary principles to 

44Eastmain Band, supra note 39 at 27-28. For the most part, the Supreme Court of 
Canada may now be taken to have adopted this approach in light of its decision in R. v. 
Howard, [1994] 3 C.N.L.R. 146 at 150, where the Court considered that the fact that band 
signatories to a 1923 treaty were '%busessmen, a civil servant and ail were literates" meant 
that the treaty would have been understood by them. 

45DeZgamuukw, supra note 35. 



the test for the "extinguishment" of Aboriginal title." In this regard, Madadane J.A. 

argued that: 

the clear and plain intention test shodd be applied wi th  as much vigour to 
aboriginal tide as it is to traditionai property rights. This approach stems fiom the 
specid relationship between the Crown and aboriginal people which has existed 
since the assertion of sovereignty and which is p d d a r l y  apparent in rdation to 
Indian interests in land, 

He went on to conclude that: 

If the fiduuary obligation of the Crown to Indians in relation to the sale of th& 
Iands provides a 'guiding principle' for the application of S. 35 of the Constitution 
Act, 1982, then surely it must bear on the proper test to be applied to legislation 
purporting to extinguish aborigtial d e .  

In this, as in al1 dealings between aborigind people and our government, the 
honour of the Crown is engaged. ... 

In rny view, the honour of the Crown, arising fiom its role as the historic 
protector of aboriginal lands, requires a dear and plain intention to extinguish 
aboriginal title that is express or manifestai by unavoidable implication (emphasis 
added) ." 

In arriving at these conclusions, Madarlane J.A. makes reference to Dickson C.J.'s 

judgment in Spawow, which, as we have seen, stands, inter dia, for the proposition that 

the Crown will h y s  be held to a "high standard of honourable de&& with respect 

%ther Aspects of the case are discussed Chapter three, in connection with the question 
of the applicability of the Royal Proclamation of 1763, RS.C. 1985, App.II, NOL, within 
the province of British Columbia (see Chapter three, note 242). 

47Delgum~~kw, supra note 35 at 156-7. While none of the other judges expressly took this 
approach, Taggert J.A. concurred with Macfarlane J.A.'s judgment generally, and in a 
separate judgment, Waiiace J.A. stated, at 227, that he was in "complete agreement with the 
reasons and conclusions of Macfarlane J.A." on the issue of extinguishment. In short this 
quotation fimm Macfariane J.A.'s judgment can be taken to reflect the views of the B.C.C.A.. 



to the Aboriginal peoples of Canada. Moreover, as a fiduciary, the duty of the Crown 

will always be that of utmost loydty." 

The case also reveals a divergence of opinion concerning the extent to which the 

Crown can balance Aboriginal interests against the interests of 0 t h  non-Aboriginal 

Canadians. For his part, Macfarlane JA acivocated a nco-existence" approach to the nghts 

of Aboriginal peoples, whereby: 

the Indian interest and other interem can c+ to a large ment, and that 
consultation and reconuliation is the process by which the Indian culture can be 
preserved and by which other Canadians may be assured that thek interests, 
developed over 125 years of nationhood, can also be respected. 
... 
Aboriginal righu need to be considered on the faces pertinent to particular people 
and spe&c land. Abonginal rights can never be determined in a vacuum. The 
particular rights need to be defined ... . Once defined they must be considered in 
light of surrounding Urcumstances. It is necessary to consider whether they are 
in connict or c m  co-ezrist with other activities. 
0.. 

A proper balancing of all  those interem is a delicate and crucial rna t~er .~~ 

In reaching these conclusions, Madarlane J.A. seems to have been iduenced by the fact 

that the plaintiff's daim covered 22,000 square miles of land in centrai British Columbia; 

and that similar daims advanced by other Abongid groups, "cover ail or most of British 

Columbia including all  of the major citie~".~~ 

480f note, Macfarlane LA. appears to blur the distinction between the "fiduciary 
obligation" and the "honour of the Crown". In this regard, see the portion of Chapter four 
entitled "The Nature of the Cmwnts Fiduciary Duty", wherein it is observed, at note 49, that 
it is dinicult to see how the fiduciary standard varies fkom the standard of "fairness" which 
is said to be the governing consideration whenever the honour of the Crown is Uivolved. 

49Delgamuukw, supra note 35 at 179- 180. 



In contrast, Lambert J.A., who wrote a forceful dissent in the case, expressed the 

view that: 

Those aboriginal titles and aboriginal rights are now recognized, a££irmed and 
protected by the common law and by the constitutional amendment adopted by 
the Canadian people in 1982. Considerations about whether the Indian daims are 
'd or norhing', or about whether the dakns can be determined on the basis of a 
'coexistence' approach are not, in my opinion, relevant considerations in 
deterrnining the entidements of the Indian peoples as a matter of  la^.^' 

The 1994 Manitoba Queen's Bench decision in R. v. M#henonS2 is signifcant, not 

only because it semes as a rare example of the application of the doctrine of Aboriginal 

rights to resolve an alleged infringement of Métis huntkg rights, but because it is dso 

ihstrative of the difficulties which lower courts can encounter when attempting to 

reconcile what are perceived to be conflictïng interests. 

The Mflhmoon case was an appeal from a 1992 Manitoba Provincial Court decision 

pertaining to a charge of hunting moose out of season in contravention of a section of the 

provincial WUdIife Act. Although the t d  judge determined that the accused members 

of the Métis community had established an Aboriginal right to hunt moose which had 

been unnecessarily infringed by a provincial regdation restri&g the hunting season 
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length, he nevertheless went on to find the accused guilty afier purporthg to make a 

suspended dedaration of legislative invaliditytYn 

In taking this exuaordinary step, the trial judge evidently considered that he had 

Little option but to dedare the regdation invalid on the basis that the restrictions it 

imposed could not be nistained using the justification test laid d o m  in S'UTTOW. WhiIe 

he reached this conclusion d e r  hding that there had been "a la& of consultation" in 

docating quotas and s e h g  the season dates during the year in question,H he apparently 

did not appreciate that, as a judge of the Provincial Court, he had no authority to make 

such an order against the Crown. 

While the trial judge found that the province had not made the "link between the 

question of justification and the allocation of pnorities in this particular hum", he went 

on to opine that, "in determtiing its trust relationship", the government was entided to 

"direction from the court as to which persons of Métis ancestry have, in fact, an aboriginal 

right to h ~ t " . ~ '  In this respect, he was obviously concerned that "to nullify the season 

dates would have the effect of dowing open hunting to weryone and this would have an 

almost irreversible detrimental impact upon ~ i l d l i f e " . ~ ~  He therefore imposed the 

temporary suspension on the dedaration of invalidity in order to provide the province 

with "a reasonable period of Ume to enter into the consultations necessary to determine 

v. McPherson, [1993] 1 W.W.R. 41 5 (Man. Crim. Div.). 

54fiid. at 433. 

%id. at 432. 

%5id. at 435. 
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the number of Métis persons in Manitoba who may be entitled to the aboriginal nghts as 

set out herein", and to enact regdations which would have the effect of both complying 

with "the government's fiduciary duty to aboriginal persons" and dowing the 

government "to properly manage, maintain and hopefully enhance big game populations". 

One cm only condude that, in going on to fùid the accused guilty as charged, the trial 

judge must have considered that the accuseds' Aboriginal rights, not to mention their 

rights to an acquitta, were sornehow subordhate to the other societal interests which he 

had identified. Not surprisingly, in determinkg that the regdation should be "readdown 

so as not to apply to such aboriginal penons", rather than made the subject of a such a 

declaration, the appellate level Court ovemirned the convictions and acquitted the 

accused? 

vii. Quebec (Attorney General) v. Camda (National Energy Board). 

The issue of whether or not the Crownfs fiduciary relationship with Aboriginal 

peoples would impose duties on government agencies which exercise a decision-making 

power ddegated to them by Parliament, was one of the issues which the Supreme Court 

of Canada had to decide in Quebec (Attorney Generar) v. û r d  (NutiomI Energy Board)?* 

The agency in question was the National Energy Board. In conduding that the Crown- 

Aboriginal fiduciary relationship did not impose a duty on that Board to make its 

decisions in the " best interests" of Aboriginal parties, or  to change its hearing process to 

S7McPherson, supra note 52 at 768. 

''(1 994), 1 12 D.L.R. (4th) 129 [hereinafter Notional Energy Board]. 
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indude "superaddedn disdosure requirements, the Court considered the Board's "quasi- 

judicial" function as being "inherendy inconsistent with the imposition of a relationship 

of utmost good faith between the Board and a party appearing before itn." It should be 

noted that this case dealt with constitutionally enshrined Aborigind title righu rather 

than reserve lands.60 

While the Court did not attempt a h d e r  rehement of the issue of which 

government bodies would stand in the position of fiduciary for the purposes of 

dixharging the Crown's generaI responsibility to am in a fiduciary capacity, it did quote 

from its deusion in Lac Miner& in support of the proposition that not every aspect of a 

fiduciary relationship "takes the form of a fiduciary ~bligation".~~ But what does th is  

mean in light of Dickson C.J.C.'s comments in Sparrow? In my view, it can o d y  mean 

that the Crown's generêl responsibility to a a  in a fiduciary capacity will not dways lead 

5glbid. at 148. In Hutchins, supra note 43 at 122-23, the authors note the Court's 
references to the fact that the Board fûnctioned at arm's length fiom the govemment. They 
argue that "[tlhe essential criterion therefore seems to be independence in the judicial sense". 
The better view would seem to be that that factor simply assisted the Court in characterizing 
the Board's role as a "quasi-judicial" decision maker. It was that latter characterization which 
proved decisive. 

60Compare the National Energy Board decision with the decision of the British Columbia 
Supreme Court in Gitludahl, supra note 34, wherein Newbury J., suggested, obiter, that a 
Provincial Minister of Forests and his Department wodd likely owe a duty to the Aboriginal 
plaintiffs (the Gitksan people) to "consider the Gitksan's concems about past and future 
logging practices" on lands in respect of which the Gitksan had Aboriginal sustename 
gathering rights. 

61National Energy Board, supra note 58 at 147 citing Lac MineruZs Lfd. v. International 
Corona Resources Ltd., [1989] 2 S .CR. 574,6 1 D.L.R. (4th) 14 [hereinafter Lac Minerals 
cited to D.L.R.]. 
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to the imposition of speafic fiduciary obligations beyond the previously identifiai (in 

Sparrow), d-pervasive, general underlying requirement to uphold a "hi& standard of 

honourable dealingn. However, as indicated in Chapter four, pecific obligations will be 

irnposed in Guenent2-type situations or in fimherance of the preservation of constitutiondy 

protected Aboriginal and treaty rights (Sparrow-type situations). 

Wi. St. Mary's Indian Band v. Cranbrook (City). 

The 1994 decision of the British Columbia Supreme Court in St. Ahy ' s  Indian 

Band v. Cranbrook (CM is noteworthy for the proposition that the creation of a 

reversionary interest in surrendered lands will serve to perpeniate the Crown's duty to 

"deal with land on the Indians' behalf"P2 The case revolved around the p1aint.B Band's 

attempts to force the city of Cranbrook to pay taxes it claimed were owed in relation to 

lands which had been surrendered to the Crown, transferred to the Department of 

Transport, and subsequently leased to the city of Cranbrook for the construction and 

operation of a municipai airport. Of note, both the surrender form and the Order-in- 

Council transferring the "management, charge and direction of the land" to the 

Department of Transport contained a dause which provided that the lands "were to revert 

to the St. Mary's Indian Band hee of charge" in the event that they "cease to be used for 

public purposes"." Notwithstanding the fact that the interest "did not give rise to any 

future interest as a matter of red property lawn, Spencer J. found that it raised a duty on 

62(1994), 1 14 D.L.R. (4th) 752 (B.C.S.C.) at 763 [hereinafter St. Mary's Indian Band. 

631bid. at 75 5.  



196 

the part of the Crown "to deal with this land on the Zndian's behalf after it was 

surrendered by the bandn, induding a "fiduciary duty to ennire that the revenionary 

provision is observed"." 

The Court in the SL Miny's Indian Band case did not specificdy indicate whidi 

f e d d  Department - kidian Affairs or Transport - owed the fiduciary duty. On the facts, 

it was unnecessary for the Court to make that distinction. However, gïven Spencer J.'s 

conclusion that such a duty would arise at the time title was tran~ferred,~~one might 

condude that the fiduciary duty was owed by Indian Main inasmuch as the subsequent 

6416id. at 763. Spencer J. went on to determine, at p. 756, that the surrender was a 
"qualified" one which, having been made "otherwise than absolutely", rendered the property 
"designated lands" within the Indian Act meaning of "reservel'. He therefore concluded that, 
to the extent that the property constituted reserve lands, the lands were subject to taxation 
under a band by-law passed pursuant to S. 83(1) of the Indian Act, R.S.C. 1985, c. E5. On 
appeal, the finding that the surender was a qualifieci one was reversed as was the foliow-on 
finding that any taxes were owed by the City of Cmbrook (fi. Mary's Indian Band v. 
Cranbrook (City) (1995), 126 D.L.R. (4th) 539 @.C.C.A), rev'd (26 June 1997), S.C.C. File 
No. 24946 (S.C.C.)(unreported)). In this regard, the Supreme Court, per Lamer C.J., found 
that the terms "absolute" and '%onditional" were not mutually exclusive, pointing out that 
to conclude otherwise would be '90 deny the Indian Act reality that there c m  be conditions 
to an absolute mender" @ara 19 refm). However, whiie the finding was reversed, Lamer 
C.J. did not take issue with the proposition that the creation of a reversionary interest in 
~urzendered lands wiU serve to perpetuate the Crown's duty to deal with those lands on the 
behalf of the band concemed. 

651n this regard, he concluded, Ibid. at 759, that "the Crown would be under a fiduciary 
duty to the band to ensure that whatever title is passed was bound by whatever qualincation 
had been established in the surrender so that the Crown could regain title and once more hold 
the lands on behalfof the band" (emphasis added). 
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lease between the Department of Transport and the municipality did not serve to alienate 

title? 

The judgment ako speaks obliquely to the conflict issue. In this regard, Spencer 

J. suggests, obiter, that, in the ment of a conflict between the Aboriginal interest, whidr 

was to be protected by the Crown using a fiduciary standard, and the d e  against 

perpetuities, the "contest" should be resolved by bdancing the public policy 

considerations involved. His obse~vations on the subject seem premised on the view that 

the "poiicy in favour of protecting the Indian interest in land should prwail" over a rule 

designed "to encourage the free transferability of property for the benefit of societyn." 

This approach would appear to suggest that, when faced with a contlict situation, it would 

be open to the Crown to weigh the various public policy interests concerned in 

deteminhg whether or not to act on its fiduciary obligations to a particular Abonginal 

group. Unfomuiately, there is little guidance given concerning the criteria to be used 

when evaluating the competing interests involved. 

ix. Blueberry River Indian Band v. Canada (Department of Indian Affaairs 
and Northertc DeveZoprnent). 

In 1995, the Supreme Court of Canada once more had occasion to consider the 

obligations of the Crown within the context of a nvrender of reserve lands. The case was 

%e validiîy of this approach would seem to be borne out by McLachlin J.'s judgment 
in Blueberry River, infra note 68 at 206. 

67St. Maryk Indian Band, supra note 62 at 763. 



Blue6wry River Idian Band v. GzlLcZdd (Dep~trtment of lndian Aff-kirr and Northern 

Deveiopment).' As in Gue&, a surrender of reserve lands was i n ~ o l v e d . ~ ~  

The Blueberry River decision has been criticized as being "intdectudy 

unsatisfymg in that it fails to illuminate the Crowdhdian fiduciary relationship or 

ration& the concepts central to the surrender of Indian land that are at the core of the 

decisionn70 It has been les  charitably described as "a furrher setbadc in the dedopment 

of jurispmdence on the Crown-Aboriginal fiduciary relati~nship"?~ Indeed, while the 

"[1995] 4 S.C.R. 344; 130 D.LR (4th) 193 DereinaAer Bluebmy River cited to D.L.R]. 
The BZuebeny River case was an appeal fiom the 1993 decision of the Federal Court of 
Appeal in Apsa.wh et al. v. The Queen in right of Canada (1993). 100 D.L.R.. (4th) 504, 
[1993] 3 F.C. 28 [hereinafter Apsassin cited to D.LX.1, which was decided on the basis of 
the expiration of a limitation period. 

6%fore specifically, the Blueberry River case dealt with the implications of a swrender 
of mineral rights "to lease" for the Band's benefit, as well as a sumender "to sale or lease" 
which had o c c d  in 1945. The latter surrender resulted in the 1948 transfer of the Iand to 
the Director of The Veterans' Land Act ( D U )  for $70,000. By inadvertence, the 1948 
transfer did not exclude the mineral Rghts, notwithstanding a "long-estabfished" Depariment 
of Indian Mairs (DIA) policy of reserving mineral rights for the benefit of Aboriginal 
groups. By 1949 the DIA had realized its mistake and became aware of the potential value 
of the mineral rim. Nevertheless, the DIA took no action to nullify the sale and the DVLA 
subsequently resold the land to war veterans. In 1976 oil and gas were discovered on the 
former reserve lands. The plaintiffs began their action in 1978. 

'O1.P. Salembier, "Crown Fiduciary Duty, Indian Title and the Lost Treasure of I.R. 172: 
The Legacy of Apsassin v. The Queen" [1996] 3 C.N.L.R 1 at 1. Salembier goes on to 
observe, at p. 3, that "[a]lthough both the majority and minonty reasons are couched in terms 
of Crown fiduciary duty and the sui generis Indian interest, they serve more to obscure than 
to clarify the spare and Delphic pronouncements with which those concepts were introduced 
more than a decade ago in Guerin". 

'I0.B. Gf i th s ,  "Case Comment on BIueberry River: 1s the Crown Fiduciary Obligation 
in the Currents of Change?" [1996] 3 C.N.L.R, 25 at 26. Griffiths suggests, at 44, that "those 
observers who hoped that the Suprerne Court's judgment in BIuebeny River would provide 
answers and resolutions to the conundm of Crown fiduciary obligations to Aboriginal 
peoples will be disappointed to receive ody  more questions and problems". 



unique facts of the case did present the Court with the rare opportunïty to darify a 

nurnber of outstanding issues pertaining to the nature of the Crown-Aboriginal 

relationship, and the corresponding duties owed by the Crown in relation to the 

Aboriginal title interest, for the mon part the Court deched to take up the challenge. 

Having said that, the case is not entirdy without interest from a academic perspective. 

The plaintiffi in BZueberry River had deged a number of breaches of the Crown's 

fiduciary duties in relation to the m e n d e r  and resulting sale of reserve lands. More 

specifically, they argued that, in failing to properly advise the Band prior to a 1945 

mender, the Crown had allowed the Band to d e  an improvident surrender decision. 

In failing to prevent that m e n d e r  the Band daimed that the Crown had breached a 

fiduciq obligation. The Band also submitted that the Crown had breached its fiduuary 

duty in neglecting to reserve the minera1 interests for the Band's future benAt and in not 

obtaining the best price for the sale of the resenre lands. 

The Supreme Court of Canada conduded that the Crown had not wrongly failed 

to prevent the 1945 surrender on the basis that the Crown's obligation was only to 

prevent exploitative bargains, ie. bargains which were "foolish or improvident". On the 

facts of this case the 1945 surrender codd not be so chara~terized.~ In this regard, 

support, Gonthier J. cited the trial judge's factual findhgs, n o h g  in particular that 
the plainiifYs had known, "for some tirne" that an "absolute" m e n d e r  of the reserve lands 
was behg contemplated, that the consequences of such a surrender had been " W y  
explained", and that "they did in fact understand that by the suwender they were giving up 
forever al1 rights to LR 172, in r e m  for the money ... and with their being furnished with 
alternate sites near their trapping lines to be purchased fiom the proceeds" (Bluebeny River, 
supra note 68 at 200-01). 
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Gontiiier J., who delivered the majority decision in the BZtreby R i w  found that, 

"the Band gave its full and informed consent, the Crown fulfilled its fiduciary duty in 

relation to the surrender, 

procedures"." He went on 

.. . 

and the parties 

to note that the 

. 

complied with the statutory surrender 

Crown was obliged to respect the Band's 

decision to surrender the resenre lands, arguuig that, "the law treats aborigind peopks as 

autonomous actors with respect to the acquisition and surrender of their lands, and for 

this reason their deusions must be respected and hono~red"?~ 

TJThe majority judgment was concurred in by La Forest, L'Heureux-Dubé and Sopinka 
JJ.. While concirrring in the result, separate reasons were provided by McLachlin J. whose 
judgment was concurred in by Cory and Major JJ. 

74Bheberry River, supra note 68 at 199. 

751bid. at 200, where Gonthier J. expresses the view that, "when determining the legal 
effect of dealings between aboriginal peoples and the Crown relating to reserve lands, the mi 
generis nature of aboriginal title requires courts to go beyond the usuai restrictions imposed 
by the common law, in order to give e&t to the true purpose of the dealings". This 
approach should be contrasted with McLachlin Je's largely technical interpretation of 
principles of cornmon law property, which Ied her to conclude, at p.226, that the 1945 
sumender "to sel1 or lease" did not include the minerd rights in the reswe inasmuch as they 
had already been surrendered "for lease" in 1940. Nor did she consider the 1945 surrender 
to amount to a revocation of the 1940 surrender which, in her view, obliged the DIA to 
continue to lease the mineral rights. In fïnding that the 1945 surrender had included the 
mineral rights, Gonthier J. crïticized McLachIin J.'s approach arguing, at p.199, that "it 
would be most unfortunate if the technical land transfer requirements embodied in the 
common law were to k t r a t e  the intentions of the parties", and in particular those of the 
Band. Of note, Gonthier J's "intentions basedl' approach was applied by Laskin J.A. in 
Ciiippavar of M e  & Stony Point v. Canada (Attorney General) (1996), 3 1 O.R. (3d) 97 
at 105-06, to uphold the validity of a surrender - notwithstanding that the alIeged payment 
of ?bribes1' by a prospective purchaser "may afford grounds to make out a case of breach of 
fiduciary duty against the Crown". 



While Gonthier J. did not £ind that the Crown had acted impropedy with respect 

to the surrender, or that the sale price was ~nreasonable,'~ he did accept the plaintiffi' 

argument that the Crown had failed to deal with the surrendered land in the best interem 

of the Band In this regard, Gonthier J. observed that the resenre lands were nurendered 

to the Crown "in trust 'to seIl or lease"? H e  chanrterized that surrender as a "variahon 

of a t m ~  in Ittdian land". " Having done so, Gonthier J. conduded that, 

[bk taking on the obligations of a trustee in relation to I.R. 172, the DIA was 
under a fiduciary duty to deaI with the land in the best interests of the members 
of the Beaver Band. This duv extendeci to both the d a c e  rights and the rnineral 
rightsn 

Gonthier J. went on to find that the fiduciary duty obligated the Crown to reserrre the 

mineral rïghts for the Bands' future benefit when it sold the surface rights - a finding 

which he deemed consistent with the Department of Indian Affairs' (DIA) longstanding 

'%onthier J. accepted McLachlin I.'s conclusion that the trial judge had erred in hding 
that the Crown had breached its fiduciary duty to the Band by selling the land for $70,000 
(Ibid. at 205). In this regard, McLachlin J. found, at p.2 15, that the Crown had "adduced 
evidence showing that the sale price lay within a range established by the appraisals", 
thereby establishing on aprima facie basis that the sale price was reasonable, evidence which 
the Band failed to rebut. 

%id. at 203. In reaching this determination, Gonthier J. described the Band's interests 
as "a tmt in Lndian land" (p.202). In the next breath, he emphasized that, "my reasons 
shouid not be interpreted to equate a trust in India. land with a common law trust1'. However, 
he aiso noted that the issue had not been resolved in Guerin, adding that, "for lack of a better 
label, 1 think kat  it is appropriate to refer to these surrenders as  trusts in Indian land". 
Salembier, supra note 70 at 20, suggests that Gonthier I.'s use of trust language "indicates 
that he may be ready to reconsider Dickson J.'s rejection of the true trust mode1 in that case". 

'*Blueberry River, s u p  note 68 at 202-03. 



policy of reserving out mineral rights "for the benefit of the aborigind peoples when 

surrendered Indian Iands were sold off 

Having determined that the Crown had breached its fiduciary obligation in not 

reseMng out the mineral rights, both judges conduded that the Crown was under a 

continuhg obligation to revoke the sale, which it had failed to do, notwithstanding that 

the Indian Act provided the Crown with a means of doing so." In this regard, Gonthier 

J. indicated that the Dm, as a fiduciary, had dearly not acted with "reasonable diligence" 

in deallig with the reserve "according to the best inter- of the Band" inasmuch as, 

a reasonable person in the DIA'S position wodd have realized by August 9, 1949, 
that an error had occurred and wodd have exerused the s.61 power to correct the 
error, reacquire the mineral rights, and effect a leasing arrangement for the benefit 
of the Band.82 

maid. at 204, where Gonthier J. concludes that, in the absence of a "clear mandate" fkom 
the Band, the Crown was "under a fiduciary duty to continue the leasing arrangement" which 
had been established under the terms of an earlier (1 940) surrender. In contrast, a majority 
of the FCA in Apsassin, supra note 68, found no breach of duiy on the basis that there was 
believed to be no value in the mineral rights at the t h e  of the suender and that the band 
rnembers intended to mender their entire interest. 

811ndian Act, R.S.C. 1927, c.98, s.64. Gonthier J. evidently considered S. 64 of the Act 
to be "very significant" in that, "it gave the DIA the power to revoke an erroneous sale or 
lease of Indian lands. Inasmuch as the mineral rights in LR 172 were sold inadvertently, 
s.64 provided the DIA with the power to reacquire the reserve lands, and thus affiorded the 
DIA a 'second chancet to effect a lease of the mineral rights" (Ibid. at 205). 

821hid. at 205. In Apsassin, supra note 68, the Federal Court of Appeal attempted to 
detemüne when the Crown's specific fiduciary obligations in relation to a surrender of 
Aboriginal title wouid terminate. In this regard, Marceau J.A.'s concluded, inter dia, at 
p. 545, that: 

The Crown is the owner of the land before as weU as after sumender. .,. the Indians 
have accepted to have their special and exclusive interest in the land " transformed", 
so to speak, into a sum or sums of money, the proceeds of a sale or lease. The 
fiduciary obl 

. . 
i~ation exists with respect to the land until the '~sformation'  is 



He went on to condude that losses stemming from d e n  made by the Director of B e  

V i a m '  Land Act (DVLA) after August 9,1949 were not barred by a 30-year limitation 

period imposed by the British Columbia Limitation Act." 

The Supreme Court might have used the Bluebeny River case to -lain how the 

Crown had become a fiduciary, an issue which the Court had not explored in any 

comprehensive way in Guerbz and Sparrow. Far from darifying the matter, in Bluebeny 

R i w  McLachl;n J. manages to doud the issue by failing to dearly disenguish berneen the 

existence of a fiduciary relationship, on the one hand, and the existence of spe&c 

fiduciary duties, on the other. This has led at Ieast one writer to suggest that the decision 

"does not support a general fiduciary obligation in the C r o ~ n " . ~ ~  In thïs regard, it may 

be helpful to recd, from our discussion in Chapter tnro, that a fiduciary relationship can 

exist in situations where no specific obligation has yet arised5 While it is tme that 

McLachlin J. did question "whether on the particular facts of this case a fiduciary 

relationship was superimposeci on the regime for denation of Indian lands contemplated 

by the Indian A d 1 ,  it would appear, based on her subsequent comments, that what she 

corndete: afterwards. it attaches to the oroceeds. In my view such transformation 
occurs as soon as fùll payment for the land is obtaiaed (emphasis added). 

Based on Supreme Court's conclusions with respect to S. 64 of the Indian Act, it would seem 
that the failure to uphold a specinc fiduciary duty - in this case the obligation to reserve out 
the mineral rights - can result in the Crown being seized with a duty to revoke a sale which 
will not necessarily terminate once f iI l  payment for the land has been received. 

83Blueberry River, supra note 68 at 205. 

"GrBths, supra note 71 at 25. 

this regard, see the discussion in relation to note 11 of Chapter two. 



was r e d y  asking was whether the Crown was entrusted with the authority to decide 

whether or not a p d c d a r  nvrender should proceed. After detennining that the Band 

had not "abnegated or e n m e d  its power of decision over the mender of the reserve to 

the Crownn, she conduded "that the evidence does not support the existence of a fiduciary 

duty on the Crown prior to the surrender of the reseme by the Bandnea6 This is really 

tantamount to saying that a specïfîc fiduciary duty had not yet arisen on the facts in this 

case and should not be interpreted in a way which wodd suggest that a fiduciary 

relationship does not exia prior to a surrendeP - a conchsion which would have called 

into question "the weU setded prinuple that there is a fiduciary relationship between the 

federal Crown and the aboriginal peoples of 

The Court in Biueberry River dso dedined the opportunity to attempt to clarify 

the nature of the Abonginal title interest. Indeed, while Gonthier J. uses trust language 

to explain the Crown's obligations on surrender, he fin& it necessary to add that, "my 

86Blueberry River, supra note 68 at 209- 10. 

"Rotman, in L.I. Roman, Parallel Paths: Fiduciury Dochine and the Crown-Native 
Relatiomhip in Canada (Toronto: Univ. of Toronto Press, 1996) at 120-21, argues that the 
"Supreme Court's reaffirmation of the trial judge's fiding that the Crown owes no duty 
prior to surrender improperly adheres to the strict interpretation of Dickson J.'s judgment in 

and ignores the historical bais of the Crown's obligations to the aboriginal peoples7'. 

8~acobucci's conclusion in the National Energy Board case, supra note 58 at 147 (quoted 
in note 47 of Chapter four). In this regard, it may be helpful to recaii that a majority of the 
FCA in Apsassin, supra note 68, was of the view that a fiduciary relationship could exist 
before the surrender of reserve lands. On this point, Marceau LA. argued, at p.540, that 
Guerin should not be seen as "rejecting the view that a fiduciary relationship between the 
Crown and an Indian band" could exist in such circumstances, only that "the sumnder gave 
rise 'to a distinctive fiduciary obligation"'. 



reasons should not be interpreted to equate a trust in Indian land with a cornmon law 

trust. I am weU aware that this issue was not resolved in Gueritt .,. and I do not e h  to 

pronounce upon it in this casen? Both Gonthier and McLachlin n. preferred h e a d  to 

characterize the lndian tide interest with reference to its stri g& nanue? This 

approached may be traced to Dickson JO's hst utilization of that ambiguous designation 

in Gumenn; a nondescription which "has been repeated in subsequent cases as if its 

repetition will make it into a definition as opposed to an adamant refusal to essay a 

definition"?' 

It is unfortunate that neither judgrnent in the BIuebeny River case addresses the 

conflict question in other than oblique terrn~.~ This should not be considered surprising 

89Bluebeny River, supra note 68 at 202. See also Cardinal et al. v. Canada (1996), 1 10 
F.T.R. 241 [hereinafter CardinalJ. In Cardinal, the Prothonotary of the Federal Court of 
Canada, deciined to gant the Crown's application to strike certain paragraphs of the plainw 
Indian Band's reply and joinder of issue. The Crown had argued, inter dia, that the 
paragraphs were in reference to the plainws claim that the surrender of reserve lands gave 
rise to trust obligations on the part of the Crown with respect to the suender proceeds - an 
assertion which it claimed had been rejected by the Supreme Court in Guenh. The 
prothonotary disagreed, nothg Gontbïer J!s references to the "trust-like" obligations arising 
in relation to the sumender of reserve lands (p. 253 refers). He went on to conclude, at p. 
268, that "in neither Guenn nor Apsassin did the Supreme Court of Canada defke what it 
meant by a trust in Indian lands". 

% this regard, see Gonthier J.'s comments in B2ueben-y River, supra note 68 at 199 as 
well as those of McLachlin J., at p.219. 

91 W.I.C. Binnie, "The S p m w  Doctrine: Beginning of the End or End of the Beginning" 
(1990) 15 Queen's L. J. 21 7 at 221. 

92Aside fkom the obvious inter-departmental conflicts which are evident on the facts in 
this case, Rotman, supra note 87 at 120, argues that "[ilt is unseemly that the Crown be 
involved in al1 aspects of the surrender negotiations, act as liaison between Indian bands and 
interested purchasers, negotiate on behalf of the bands, and draft the tenns of the surrender, 
oniy to be burdened with the less-than-onerous chore of ensuring that the bands are not 
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however, for, havuig accepted an interpretation of S. 64 which allowed the Court to find 

that the DIA was seized with a f i d u a q  duty which extendeci beyond the date of d e ,  the 

conflict question was rendered moot. In both judgments, the DVLA is essentially cast in 

the role of a third party. For her part, Mdachlin J. seems prepared to concede, for the 

sake of argument, that the Crown mav apwar to have been guilty of "selfdealing" 

inasmuch as it faced "conflicting political pressures in favour of presening the land for the 

Band on the one hand, and maktig it available for distribution to veterans on the other"." 

However, on the facts in Bluebeny River, she seems equally prepared to conclude, in the 

absence of evidence adduced to the conuary, that the Crown had displaced any resulting 

burden by "demonstrating that its persona interest did not benefit from i u  fiduciary 

powenn through the sale of the land "at a fair value" following arm's  length negotiations." 

This latter condusion has been criticized on the basis that it implies that the burden can 

be lifted merely by establishing that no direct economic beneh has been realized, without 

considering whether "the Crown gained a substantial political benefit from the bargain"?' 

Perhaps, in the end r d t ,  McLachlin J. was ~ersuaded by Marceau J.A.'s, eariier assertion 

that, "[vlery exceptional circumstances would be required to place the Crown in a real 

exploited in the manner suggested by the Supreme Court in Apsassin". 

93Blueberry River, supra note 68 at 214. Gonthier J. did not comment on the conflict of 
interest issue. 

95Griffiths, supra note 71 at 41. 
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conflict of interest, shce the essence of the Crown is to serve the public and satisfy various 

public interests, not to acquire for itself ".% 

One issue which appears to have been considered by the Supreme Corn  in 

BIueh7-y R i w  is the question of whether the act of surrender to another feded entity 

wïll serve to make that third p a q  a fiduuary. In this regard, it is important to appreciate 

that the Federal Court of Apped had conduded, per Marceau J.A., that "[olnly the 

Minister of Mines and Resources (now the Minkter of lndian and Northem Affairs) is 

chargeci with the duty to see that the obligation is fd£iUed, and only he is entided to hold 

surrendered land, or the proceeds £rom its disposition, for the use and benefit of the 

Indians"? This approach would appear to have been impliciq adopted by Gonthier J. 

in Bluebeny h rejecting the plain&' assertion that "the 1948 transfer to the 

DVLA was not a d e r  at all, but rnerely an adminimative allocation with;n the bosom 

of the unified Crown" which served to transfer the responsibility for the discharge of the 

96Aps&n, supra note 68 at 542-3 (emphasis added). 

"fiid. at 545. There was no unanimity on this point. While Stone J.A. also concluded 
that the third party did not become a fiduciary, he seemed to base his conclusion on a finding 
that the third party had no apparent notice of the existence of the relationship. Isaac C.J. 
wouid have held the third party government agency to a fiduciary standard. 

98 Gonthier J. leaves Little doubt that it was the DIA (Department of M a n  AffaUs) and 
the DIA alone which was in breach of its fiduciary duty. In this regard, he States that it was 
the DIA who was required, "by the tems of the surrender agreement", to act "in the best 
interests of the Band", it was the DIA "who had taken on the obligations of a tnistee" in 
relation to the reserve", and it was the DIA who was provided with the discretion "to seil or 
lease". Moreover, it was the DLA, "acting through the Superintendent General" who had the 
authority under S. 64 of the Indian Act. to correct the erronmus tramfer of the mineral rights 
(Blueberry River, supra note 68 at 203,205). 



. .  
Crown's fiduciary duties to the DVLA "for admuutrative purposes", M&chIin J. 

condudes that, "[apthough the mander was from one Crown entity to another, it 

remained a tramfer and an alienation of title"? She points out that "the transfer 

converted the Band's interest fiom a property interest into a rum of money suggestbg 

alienation", then goes on to argue that: 

the contiming fiduciary duty proposed for the DVLA is problematic from a 
practicd point of view. ... Eadi sale to a veteran wodd have required the D U  
to consider ... [the] sometimes codicting matters under the Indian Act. This 
would have made the sale in 1948 pointless from the DVLA's point of view and 
have rendered it impossible to administer- Moreover, it is not clear that the 
DVLA had any knowledge of the fiduciary obligations which bound the DIA. In 
fact the and DIA acted at arms's-leng& throughout, as was appropriate 
given the different interests they represented and the different mandates of th& 
statutes.'* 

With the exception of the "suggestion" of alienation argument, which does not in itself 

appear panicularly satisfying or persuasive, McLachlin J.'s cornments reflect a pragmatist's 

appreciation of the diffidties encountered when attempting to employ a fiduuary 

analysis to a consideration of the Crown's varying roles and responsibilities. Moreover, 

991bid. at 23 1. McLachlin J.'s conclusion on this point is deemed to be in keeping with 
earlier Supreme Court pronouncements. In particular, see Mitchell, supra note 42 at 237, 
where La Forest J. argues that the term "Crown" should not necessarily be deemed to refer 
to both the federai and provincial govemments simply because that interpretation would be 
in keeping with "the abonginal perception of Wer Majesty"'. In this respect, he argues that 
it is no longer "redistic, in this day and age, to proceed on the assumption that fiom the 
aboriginal perspective, any federal-provincial divisions that the Crown has imposed on itself 
are simply intemal to itself, such that the Crown might be considered what one might style 
an 'indivisible entity"'. While Dickson C.J. took issue with La Forest J.'s analysis in 
Mitchell, it was La Forest J.'s approach which was adopted by six of the seven members of 
the Court in that case. La Forest J.'s arguments could be applied with equal force to divisions 
within the federal goverment. 



the notion of, in effect, assigning fiduaary duties to partïcular government entities is not 

without some practical attraction, inasmuch as it provides a means of avoiding a conflict 

of interest within the fiduciary relationship. 

One rnight well conclude that dealings with reserve lands which raise speufic 

fiduüary duties of the type under consideration in B2uehvn-y River (the Gu& type), will 

only be owed by the federal minisvy spedicdy charged with the exercise of the 

parricular dwetionary power under consideration - normally the Department of Indian 

and Northern Mairs. Conversely, where the preservation of a consti~tiondy protected 

Aborigina or treaty ri&, of the type under consideration in Spunow, k k g  considered, 

the more general nature of the duty involved suggests a wider govemmental responsibility 

to ensure that the Crown's fiduciary responsibilities are upheld. 

It may wen be argued that this latter, general responsibifity extends to the Crown 

in right of a province. In this regard, it has been suggested that, while the trust 

relationship "attaches primarily to the Federal government", it WU dso bind provincial 

governments in situations where they "have powers and rights enabling them to affect 

adversely Aboriginal interests protected by the relationship" .'O1 

IolB. Slattery, "First Nations and the Constitution: A Question of Trust" (1992) 71 Can. 
Bar Rev. 261 at 274. See as well Hutchins, supra note 43 at 117, where the authors obsewe 
that " [i]t should no longer be controversial to Say that the fiduciary duty binds the provincial 
Crown inso far as its activities affect Aboriginal peoples" . 



x. Regina v. Worfe. 

The case of Re* v. Worfel" represents a creative application of the p ~ c i p l e s  

articulated in S p a m  w i t b  the context of a criminal prosecution. The accused had been 

charged with various breaches of provincial fishing and wildlife regulations. The 

undercover operation which led to the laying of the charges had been launched by the 

Saskatchewan Department of Parks and Renewable Resources in an attempt to investigate 

degations of illegd tr&dring in wild meat on a local reserve. In the course of that 

operation, an undercover conservation officer provided alcohol to the accused in order to 

facilitate the collection of the evidence. 

The Saskatchewan Court of Appeal ordered the proceedings stayed on the basis 

that the conduct of the conservation officer in bringing alcohol onto the reserve breached 

the Crown's "Treaty No. 6 promise to arictly enforce 'd present and future Iaws enacted 

for the purpose of protecting hdians fiom Akohol'" and thereby "seriously &ectedt' the 

"honour and integrity" of the Crown.'03 The Crown had argued chat it had fulfilled its 

treaty obligations through the enactment of an I&n Act provision which dowed band 

councils to pass their own by-laws to prohibit the bringing of alcohol onto their 

reserve~.'~ In r e j e h g  that argument, the Court cited Spamow for the proposition that, 

102(1995), 101 C.C.C. (3d) 515 (Sask.C.A)[application for leave to appeal to the S.C.C. 
dismissedl [hereinafter Wolf]. 

Io3lbid. at 530,537. The conduct dso contravened a band council by-Iaw. 

'@'Indian Act, R.S.C. 1985, c. 1-5, s.85.1(1) pereinafter Indian Act]. 



[tfie way in which a legislative objective is to be attained rnust uphold the honour 
of the Crown and must be in keeping with the unique contemporary relationship, 
grounded in history and policy, between the Crown and Canada's aboriginal 
peoples. 'O5 

In this regard, Jackson J.A. stated that, "1 know we are not dealing with aboriginal rights, 

as the term was used in Spanow, but with 'treaty rights', but the underlying principle 

must be the same" .'O6 

The judgment is considered unique for a number of reasons. Fim, it advances the 

notion that the fiduciary's "generaln duty of loyaty, good faith and avoidance of a conflia 

of duty or self-interest can be applied to evaluate the manner in which treaty obligations 

are upheld.lm Second, it suggests that the conduct of the Crown is a relevant consideraton 

within the context of the conduct of a criminal inve~tigation.'~~ Third, it semes as an 

example of the provincial Crown being held accountable for conduct which r d t s  in the 

los Wolfe, supra note 102 ai 533. 

'061bid. at 533, Jackson J.A. does not indicate whether the conduct in this case 
undermines the Crown-Abonguial relationship, the honour of the Crown, or both. In this 
regard, one might well criticize Wolfe on the basis that it perpetuates the b l h g  of the 
distinction between these concepts - a problem which has aiready been noted in Chapter four 
in comection with the Sparrow decision. 

Io7The possibility that a failure by the Crown to discharge treaty obligations might 
constitute a breach of a fiduciary duty was b t  hinted at by the Supreme Court of Canada 
in Ontario (A. G.) v. Beur Island Foundation, [1991] 2 S.C.R. 570 at 575. 

Io% Jackson J.A. acknowledges at 534-35, the option of staying criminal proceeding for 
abuse of process is a cornmon law power which is only to be used in the clearest of cases, 
in circiimstances which are so unfair as to be "detrimental to the interests of justice". While 
he notes the requirement to consider the competing societal interest in favour of ensuring that 
"those charged with criminal acts are tried", and aclmowledges that the accused had not acted 
in "complete good fith'' in breaching their own by-laws, he evidently considered that the 
balance in this case should be struck in their favour. 



b r d  of a treaty, notwithstanding the fact that the treaty in question had been negotiated 

between an Abonginal group and the federal Crown. Inasmuch as obligations which 

derive from Indian treaties are normally considered to be maners of federal concern this 

latter condusion appears suspect.lg 

xi. Wewayukum Indian Band v. Canada and Wmayakai IndUIn Bad.  

In Wmayakum Indian Band v. GMda and W w a y h i  I&n Band, the Federal 

Court, Trial Division was called upon to determine which of two Indian bands was 

entitled to have possession and exclusive use of certain resenre lands located in the 

Campbell river area of British Col~mbia."~ The case, which was ultimately decided on 

the basis of a limitation period, is illutrative of the odd situation within which the 

'OgSee Mitchell, supra note 42 at 220-21,223 wherein La Forest J. concluded that the 
unqualified use of the term "Her Majesty" in the Indian Act refmed solely to the federal 
Crown, pointing out that Indian treaties were rnatters of federal concern. He considered this 
interpretation to be consistent "with the tenor of the obligations that the Crown has 
historically assurned vis-a-vis the property of native peoples". See as well Roberts v. 
Canada, [1989] 1 S.C.R. 322 at 340 [hereïnafter Roberts], wherein Wilson J.'s concluded, 
inter dia, that "the law of aboriginal title is federal common law" and that it is "the common 
law relating to aboriginal title which underlies the fiduciary nature of the Crown's 
obligations". Roberts is discussed in more detail in note 85 to Chapter four. In Hutchins, 
supra, note 43 at 116, the authors argue that "[iln the light of the historical relationships 
between Aboriginal peoples and the Crown, to the extent that there exists a presumption of 
fiduciary obligation towards Aboriginal peoples, the burden sits h t  and foremost upon the 
broad shoulders of the Crown in nght of Canada from sea to sea" 

"*(1995), 99 F.T.R. 1 (F.C.T.D.) bereinafter Wmayakum]. Litigation in relation to the 
dispute commenced with the filing of a statement of daim in 1985. Various motions 
involving the litigants resulted in a series ofjudgments pertaining to a number of preliminary 
rnatters conceming the case. Most notably, in 1989, the Supreme Court of Canada was asked 
to consider whether the FederaI Court had the jurisdiction to issue a permanent injunction 
to restrain the plaintifZ's fi-om using and occupying the disputeci resenre lands in Roberts, 
cited &id. 



Crown, as a fiduaary, can find itself when the interests of two or more Aboriginal groups 

collide. 

Both Aboriginal bands sought a dedaration that the reserve lands were set aside for 

their benefit. Both daimed that the Crown, "in its conduct over the last centuryn, had 

failed to act "in the best interests of each respective Indian Band" and had thereby 

"breadied its fiduuary obligation to both bands".'ll In this regard, Teitelbaum J. was of 

the view that the Crown was under a duty "to balance and r e c o d e  the interestsn of the 

two bands and to "resolven the conflict regarding the "use and occupationn of the reserve 

lands. The nature of the duty was explained in the following terms: 

In resolving this conflia, the Crown's duty would be not to favour the interem 
of one band over another. In my view, the Crown owes a duty to both bands. ... 
The Crown's duty in the case before me was to bdance the interests of the m o  
bands and avoid taking sides in their dispute. Whde the Crown was required to 
put the interests of the Indians ahead of its own interests, it could not put the 
interest [ofl one band ahead of the other. Il2 

In a striking depamre £rom established fiduciary principles, the Court in 

Wmayyakum seems to be suggesting that the Crown will be relieved of the fiduciary's duty 

to act solely in the best interests of the beneficiary, to the exclusion of all other parties, 

1121bid. at 162. Teitelbaum J. argues that " [tlhe notion of balancing various interests in 
administering aboriginal rights" was "recognized" by the Supreme Court in S p m w ,  and 
cites that case as authority for the proposition "that native rights and the Crown's fiduciary 
obligation are 'not absolute'. The Court also recognized that, in exercising its respomibilities 
to native people, the Crown must continuously balance native rights against the rights of 
other Canadians". Presumably, Teitelbaum J. is referring to Dickson C.J.'s observations 
conceming the "issue of justification" and the need to detemine whether there is a "valid 
legislative objective" whenever there has been a prima fada interference with an existing 
Aboriginal right (see Sparrow, supra note 4 at 11 13). 



where the other party is another Abonginai group. While the Crown t d preduded 

from puthg its own interem first, it is told to balance one beneficiary's interest with the 

interests of the other beneficiary. In this respect, it no longer seems to matter that each 

Aboriginal benefiuary is essentidy a third party vis-a-vis the other Aboriginal band. ki 

the end, the Crown is essentidy cast in the role of an arbitrator for the purpose of 

resolving a conflict of Aboriginal interests, notwithstanding that, on the facts in 

Wmayakum, both Abonginal litigants were alleging misconduct on the part of the 

Crown.'" The Court's flexible approach to the question of Crown duty may, in part, be 

an acknowledgement of the fact that the Crown could not avoid the conflict which was 

at the root of the dispute in W~ay~zium. It remains, however, that the resulting duty is 

a highly diluted version of the duty which normally applies to the Crown whenever the 

Aboriginal title interest is being considered. To borrow from La Forest J.'s expectation 

analysis Li Lac Miner~h,,"~ one might weU ask how the modified statement of duty 

identified by the Court upholds the "reasonable expectations" of the Aboriginal 

beneficiaries conceming the Crown's duty of loyalty. One might dso question whether 

the version of the fiduciary construct which emerges in Wmayakum is r edy  of much 

assistance in these circumstances. 

I l 3 I n  concluding that the Crown had not breached its fiduciary duty, the Court seems to 
have been swayed by the fact that, in Wauayakum, "the Crown acted in good faith in 
responding to the inquiries of both bands" and that any rnisrepresentations were other than 
deliberate (Ibid. at 164-65). 

Il4Lac Minerah, supra note 61 at 40, discussed in detail in Chapter two in relation to note 
35. 



xii. SemZahrnoo Id idn  Band v. Canada. 

The plaint&, in Senztlhmoo IndUm Band v. G Z ~ , " ~  argued that the Crown 

breached its fiduuary duty in encouraging band members to surrender a part of thw 

reserve in order to accommodate the development of an expanded customs facility. The 

plain& deged that the Crown had not conducted a proper appraisal, that the amount 

subsequently paid the Band was below market value, that more land had been taken than 

was necessary, and that the Crown had not retumed the land as it should have done when 

the expansion project did not go ahead as planned. 

O n  the facts, the Federd Court, Trial Division, conduded that the plaintiffs had 

not proven that the price paid was below market value. Given the unconditional nature 

of the mender ,  the Court was of the further view that there was no "express or implied 

rwersionary term" requiring that the land be retumed to the Band if not used for customs 

purposes.'16 Nevertheless, Reed J found that Crown had taken more land than was 

required. In this regard, he conduded that the Crown was under a "fiduciary duty to 

ensure that the plainfi'  rights wese impaired as little as possible, commemate with the 

defendant's obligations to the broader ln Reed J.'s opinion, this meant that the 

Crown should have conditioned the taking " by a reversionary provision, or ensure by 

some other mechankm that the les t  possible impairment of the plaintiffs' rights 

"5(1995), 128 D.L.R. (4th) 543 (sub nom. Charles et al v. llre Queen in right of 
Canada)(F.C.T.D.)mereinafter Semiahmoo]. 
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oc~urs".~'* Unfortunately for the plaint& this did not end the matter inasmudi as  the 

Court went on to conclude that theïr daim was statue barred. 

While the Sem&oo case serves as an example of the Crown having not lived up 

to its fiduciary obligations through an am of omission, rather than commission, the case 

&O speaks to the inherent conflict of interest which is implicit in any decision to 

expropriate Aboriginal land. In this regard, Reed J. noted that, in this case, the Crown 

was acquiring the reserve for its own purposes and "had the power to expropriate if the 

band did not 'voluntarily' surrender the land". He conduded that, while the Crown was 

a fiduciary insofar as the Band was concemed, it 

was in the position of owing a duty to the public at large, to make decisions in the 
public interest. This may mean that a decision to expropriate or require the 
surrender of parts of the plainuffs' reserve lands was necwary.ln 

In short, Reed J. does not seem to consider that the fiduciary obligation owed Abonginal 

peoples requires that the Crown act solely in their interests. Indeed, the Crown can act 

on its other "publicn obligations, to the detriment of the Abonginal interest concemed, 

so long as some attempt is made to mitigate the extent to which the Aboriginal interest 

is negatively impacted. ''O 

1200ne might ask how useful reversionary clauses really are in situations where the 
govemment continues to maintain, as it did here, that the land is still required for government 
purposes? 



The solution proposed Reed more questions than 

meaning to suggest that an otherwise valid absolute sumender may be "undone" where all, 

or a portion, of the land has not been used for the intended purpose within a seasonable 

time? While he implies that this r d t  wiU only appertain where the Csown is "acquiring 

the land for iu own benefitn, on the facu of the Semiahmoo case it was the Department 

of Public Works who was the ultimate reupient of the 'benefit", not the Indian Affaiss 

Branch. Yet Reed J. maka no attempt to distinguish b e e n  the roles played by the two 

federal departmenu concerned 1s he r d y  meaning to say that a surrender c m  never be 

absolute where the Crown is the intended beneficiary? 

The logic of Reed J's comments seem premised on the fact that the Crown 

possesses the expropriation power. One might wd argue that the potentid to expropriate 

Abonginal lands always exists. Should it necessarily be a factor in the absence of any 

evidence tending to suggest that the Crown was prepared to use that power or had 

attempted to extract a surrender by threatenlig to do so, bearing in mind that no coQict 

of interest was deged on the facts in Semiahmoo? 

fi. R. va Jack; R. v. Sampson; and, R. va Little. 

O n  20 December, 1995, the British Columbia Court of Appeal released its reasons 

for judgment in R. v. Jack; R. v. Simpson; and, R. v. The appellants in al l  three 

IZ1R. v. Jack (1995), 103 C.C.C. (3d) 385; R. v. Sampson (1995), 103 C.C.C. (3d) 41 1; 
R. v. Little (1995), 103 C.C.C. (3d) 440. 



cases had been summarily convicted of offenses under the Fkheries Act. lU They argued 

that the consemation measures instituted by the Department of Fisheries and Oceans 

("DFO") had interfered with Aboriginal fishing rights guaranteed under S. WU The 

appeals tumed on the application of the principles articulateci in Sparrow - particularly the 

second stage of the juscification analysis which Dickson C.J. had formulated in that case. 

In conduding that the infringement of the appdant's Aboriginal rights could not 

be justified on the grounds of conservation, the Court in Jack found that DFO's failure 

to discuss the dosure of certain fishing areas, in respect of which the appellana had an 

Aboriginal right to fish for salmon, amounted to a failure to consult which "did not reflect 

the trust-like relationship with which the Crown was required to deal with the aboriginal 

people".'" It may be noted that the Court did not h d  that "the consultation between the 

DFO and the band required that the DFO reach agreement with the band on all 

conservation rneasures", pointing out that "[tlo so interpret the consultation disclissed in 

Sparrow would be to conclude that the band was entided to veto any conservation 

measures which the DFO wished to implementn.125 In a similar vein, in Sampson, the 

'22R.S.C. 1985, c. F-14. The charges in Jack and LittZe were laid pursuant to S. 79(1), 
whereas in Sumpson a contravention of S. 61(1) was alleged. 

'=In both Jack and Sampson the appeilants alleged a breach of their Aboriginal right to 
fish whereas in Linle the appellant argued that there had been aprimo facie infiingement of 
a treaty right to fish. In Little, supra note 121 at 459, the Court stated that "there is no issue 
that the two-part Sparrow analysis also applies to cases in which unjustifiecl iufkhgernent of 
treaty rights is asserted". 

IZ4Jack, supra note 12 1 at 41 1. 
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Court found that "the requirement of consultation did not oblige the Crown to "establish 

'informed consent' by an Indian band to whatwer c o n s e d o n  measures are being 

impIemented by the DFO". HaWig said that, the Court conduded that it was not enough 

for the Crown to merely disniss and attempt to fulfil Aborigind requkements in order 

to satisfy the "requirement of consultation". Rather, the Court found that it was 

necessary for the Crown to both discw and explain the rationale for any consemation 

measures being implemented where such measures would constitute an infringement of 

Aboriginal rights.lZ6 In light of the Court's judgment in Little, it would seem that this 

latter requirement would entail disdosing the steps being taken to arrive at any allocation 

scheme which would have that e f f ecP  

xiv. R. v. Badger. 

In R. v. Budger,lZ8 the Supreme Court of Canada was required to determine 

whether the licensing provisions of a provincial hunting regdation infringed upon 

hunting rights guaranteed the appellants' under Treaty No. 8. The licensing provisions 

had both general safety and consenration components. In a judgement which was 

concurred in by the majority of the Court, Cory J. expressed the view that, from the 

126Sampson, supra note 121 at 439, where the Court declùied to accede to the suggestion 
that, "in order to satisQ the requirement of consultation the Crown must establish 'informed 
consent' by an Indian band to whatever conservation measures are being implemented by the 
DFO". 

127Littie, supra note 121 at 466. 

128[1 9961 1 S.C.R. 77 1 bereinafter Badger]. 
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standpoint of public safety, "the requirement that d hunters take gun safety courses and 

pass hunting cornpetencg tests" did not constitute a fiCie interference with the 

Aboriginal hunting rights embodied in the treaty. Nevertheless, he went on to determine 

that "the conservation component appeared to present just such an infringement" and 

ordered a new trial to consider the issue of j d ~ a t i o n . ~  In so doing, Cory J. stated that 

the criteria pertaining to justification, as set out in Spawow, "shodd in most cases apply 

equally to the iafringement of treaty rights", notwithstanding the fact that "aboriginal and 

n 130 treaty rights m e r  in both ongin and structure . 

In a sentiment which he would expand upon in more detail in Nubrl v. irbe 

Queen,ul Cory J. further argued "that it cm properly be inferred that the concept of 

reasonableness forms an integral part of the Sparrow test"." Sopinka J .  appeared to agree 

to the extent that he asserted that "the constitutional right to hunt for food mus be 

balanced against the right of the province to pass laws for the purpose of conservation and 

1301bid. at 8 12-1 3, where he went on to note that both Aboriginal and treaty rights "may 
be unilaterally abridged", that they possess "in cornmon a unique sui generis nature", and 
that "[iln each case, the honour of the Crown is engaged through its relationship with the 
native people". 

131[1996] 1 S.C.R. 101 3, 133 D.L.R. (4th) 658 [hereinafter N W  cited to D.L.R.]. The 
judgment in Nikal is discussed in detail later in this chapter. 

132Badger, supra note 128 at 8 1 1. 



that this balan&g must be carried out on the basis of the principles set out in R. v. 

m. N M  v. The Queen. 

In NW,* the Aboriginal appellant challengeci his conviction for fishing without 

a licence by arguing that his band's reserve induded the river on which he had been 

fishing, which meant that his fishing activities were governed by a band by-law, rather 

than the FkherieS A d 5  The argument turned on whether or not the hhery could be said 

to form part of the reseme. Cory J., who penned the rnajority judgment in N M ,  rejected 

the appellant's argument on the basis that "the intention of the Crown was to guarantee 

full public access to the fishenesn, rather than to "allot an exdusive fishery for the 

Moricetown 

Cory J. then went on to consider whether the "mere requirementn of a licence 

constituted a pimjàcie infringement of the appellant's S. 35 Abonginal rights. In 

concluding that "[tlhe simple requirement of a licence is not in itself unreasonable" and 

that "the aboriginal right to fish musc be balanced against the need to conserve the fishery 

stock", Cory J. determined that a "balanced approach to limitations on treaty rights" was 

133LM. at 779. Sopinka J. disagreed with Cory J. concerning the source of the right, 
arguing that Treaty No. 8 rights merged in the Natural Resources Transfer Agreement, 1930 
(Constitution Act, 1930, Schedule 2). 

lMNikol, supra note 13 1. 

135Frsheries Act, supra note 122. 

136Nikal, supra note 13 1 at 670,680. 



"consistent with the approach to interpreting S. 35 rights as set out in S p c ~ r r m " . ~ ~  In this 

regard, Cory J. noted that "the rights of one individual or group are necessarily E t e d  

by the rights of anothern and cited with approvd the following passage from Blair J.A.'s 

decision in R. v. Ag-: 

Indian treaty rights are like all other rights recognized by our legd system. The 
exercise of rights by an individual or group is limited by the &hts of others. 
Rights do not exist in a vacuum and the exercise of anp ri& involves a bdancisg 
with the interests and values involved in the ri~hts of others. This is recognized 
in S. 1 of the ClMdian Charter of Rights and Freedomr ... (emphasis added) .u8 

Nwertheless, on the facts in Nikal, Cory J. found that the conditions printed on 

the type of f i s h g  licence available to Aboriginal fishers in British Columbia constituted 

aprimafacie infringement of the appeilant's Aboriginal rights - an infringement which, 

on the evidence, the Crown had failed to jusafyusafyu9 In so doing, Cory J. incorporated the 

concept of reasonableness into the justification phase of the test established in Spunow. 

He argued that, 

when considering whether there has been as linle infringement as possible, the 
infringement must be looked at in the context of the situation presented. So long 
as the infringernent was one which in the conte= of the circumstances presented 

"%id. at 689, citing R. v. Aguwa (1988), 53 D.L.R. (4th) 101 at 12 1,65 0.R (2d) 505 
at 524 (C.A.). In this context, at p. 689-90, Cory J. also cites Sparrow as authority for the 
proposition that S. 35 "does not provide immunity f?om government regulation in a society 
that, in the twentieth century? is increasingly more cornplex, interdependent and 
sop histicated" . 

13gNikal, supra note 13 1 at 695. McLachlin J. (L'Heureux-Dubé J. concurring) dissented 
on the basis that the appellant had been convicted of fishing without a licence rather than 
breaching the conditions on a licence which he did not possess. In her view, the latter issue 
was not properly before the Court (see pp. 697-700). 



could reasonably be considered to be as minimal as possible then it will meet the 
test. ... So too in the aspects of information and consultation the concept of 
reasonableness must corne into play. ... So long as wery reasonable efforr is made 
to inform and to consult, such efforts wodd suffice to meet the justification 
requirement. ... On occasion strict and expeditious conservation measures wilI 
have to be taken if potentidy catastrophic situations are to be avoided.'" 

Cory J's approach in N U ,  and to a lesser extent Badger, may well impact upon 

the standard agahst which the conduct of the Crown, as a fiduciary, is to be assessed 

whenever the Crown is a t t e m p ~ g  to justify apr imf i& infringement of the Aboriginal 

rights guaranteed by treaty or under S. 35(1). As we have seen in Chapter taro, where the 

conduct of a fiduciary codicts  with the "interests to be served" the onus is on the 

fiduciary to rebut. In this regard, the motives of the fiduuary - however well meaning - 

d l  not provide a defence. Cory J.'s assertion that the obligations of the government are 

to be meanired using a "reasonableness standard", having regard to other valid legislative 

concerns which may have M e  if anyching to do with proteaing Aboriginal rights, 

coupled with his support for a " balanced approach" to the interpretation of s.35 rights, 

would seem to suggest a departure from the strict fiduciary standard by which 

accountability in a fiduciary relationship has traditionally been maintained. While this 

result may welI have been dictated by the unique and varied obligations wich w h .  the 

Crown is seized, one is lek is some doubt as to whether or not the Supreme Court in 

Nikal M y  appreciated the broader ramifications of Cory J.'s dicta. 



xvi. R. v, Lewis. 

On the same day as the Supreme Court provided reasons for its decision in Nikal 

it &O deliverd its judgment in R. v. Lewis. 14' The appellants in LavLr had been convicted 

of "net fishing", on a portion of the Squamish river adjacent to their reserve, in 

contmvention of federal fishing regdations As in Nikal, the appellants in Lewis argued 

that the pomon of the river in which they had been fishing formed pan of th& reserve, 

and that fishing on the reserve was an activity which was authorized under a band by-law. 

The appdants argued, interalia, that the fishery had been induded as part of the 

reserve to assure band members "physicd access to a traditional fishery". In support of 

this contention, they deged that the Crown had been under a fiduciary duty to indude 

the river as part of their reserve "in order to secure the fishery for the IndiansW. To that 

end, they adopted the position that "the priority which Sparrow establishes" is insu££icient 

inasmuch as mere rights of access offer no guarantee that the river could not be "alienated 

to other uses" .'" 

Based on the evidence, Iacobucci J., who delivered the judgment of the Court, 

found that "it was never the intention of the Crown to provide the Bands with an 

exclusive fishery in waters adjacent to the rese~es" and that there was "no evidence that 

such a grant had been made in this case".'43 He went on to conclude that, 

141[1996] 1 S.C.R. 921 ; 133 D.L.R. (4th) 700 [hereinafter Lewis cited to S.C.R.]. 

142These arguments are summarized, Ibid. at 937,947-48. 

'431bid. at 946-47. 



[elven if the process of reseme dotment in British Columbia wu to protect the 
prior nghts of hdian nations by the establishment of reserves, the Crown did not 
breach in fiduciary du% assuming, without deading, that one existed at the Ume 
of allotment. ... anv fiduciaxy oblieation on the part of the Crown to secure access 
to the fishery for the Squamish Indian Band was hon wed bv p o v i k  fishing - 

O r 
stations for their use (ernphasis added).Iu 

Notwithstanding the fact that the Court rejected the appellaut's argument, the 

Lewis case is deemed signifiant in that it provides guarded support for the notion that the 

Crown may be under a fiduciary duty to take limited action to facilitate the exercise of 

an Aboriginal right, such as by providing fishing stations to give an Aboriginal group 

secure access to the resource upon which the exercise of the right depends, rather than by 

simply ensuring that the regdatory scheme gives a priority to Aboriginal users. Howwer, 

Iacobucci J.'s commenu do not reflect any intention on the part of the Court to expand 

the extent of the Crown's duty so as to provide Aboriginal groups with exclusive 

propnetary rights to a particular resource. Nor did he choose to comment on the impliut 

assemon that the access based priority scheme which Sparrow established fails to provide 

sufficient long-term protection for the resources upon which the exercise of some 

Aboriginal rights are dependant.'" 

145The issue is an important one as it raises the concern that, in the absence of some 
recognked right of ownership or propnetary daim to the land on which a particda. resource 
is located, Aboriginal rights of access and use wili be rendered moot once the land on which 
the Aboriginal right is being exercised is developed or otherwise made unfit for the intended 
Abonginai use. 



xvü. Chippewas of Nawassb First Nation v. Cam& (Mitlister of Indian 
and Nortbem Affairs). 

The 1996 decision of the FedesaI Court, Trial Division in Chi'ru of Nawash 

F i n t  Nation v. Gr& @finister of I&n and N d e r r t  Affair~)~)'" is illustrative of what 

might charitably be described as the 'interpretive diffaences" which can arise when the 

Crown-Aboriginal relationship and associated obligations becorne the subject of litigation. 

The facts of the case are somewhat musual. Pursuant to S.++ of the Acces to 

Information Act,'" the applicant Band brought an application for a review of a decision 

of the Access Co-ordinator authorizing the disdosure of certain band cound resolutions. 

The applicant argued, inter dia ,  that the resolution documents were not subject to 

disdosure on the g r o d  that they pertained to the marner in which title to the Band's 

reseme was held. In this regard, the applicant submitted that, inasmuch as the governent 

had a fiduciary duty to protect Aboriginal lands, and given that the documents in question 

had fallen into the govement's possession in its capacity as a fiduciary for the applicant 

Band's lands, the documents had to be protected "in the same way that any t m e e  

rn~st"."~ The applicant went on to argue that "the fiduciary duties of the Crown, as 

148Chippewas of Nwash,  supra note 146 at 6. The applicant went on to cite Lac 
Minerais, supra note 61, for the proposition that, "[a] tnisteelfiduciary cannot release 
property, including confidentid information, belonging to the beneficiary without the express 
consent of the beneficiary". 



protected and aEirmed under the Constitution, have nipremacy over all other legislation 

... induding the Access to Infinnation A b  .14' 

In dismissing the application, the Court determtied, quite properly, that the 

fiduciary obligation referred to in Sparruw, "speaks to how the Crown deah with 

Aboriginal rights; such a process or requirement cannot itseIf be an Aboriginal right, since 

it has nothing to do with being Aboriginal. It is not an 'integral part' of the distinctive 

Aboriginal However, in arriving at this conclusion the tr ial  judge made m o  

aartling assertions. 

Fim, he determined that "the 'fiduciary relationship' berneen the Crown and First 

Nations stems from the unique nature of Indian title" and "is uniquely referable to the 

land which kidian bands oc~upy". '~~ This particularly assemon, which was made without 

the benefit of Larner C.J.'s judgment in Van der Peet, is not entuely surprising given the 

confusion over the nature and source of the undenaking which underlies the relationship. 

Based on Vin der Peet we now know that Aboriginal title is but a "sub-category" of 

Abonginal rights, albeit an important one. Moreover, the Crown-Aboriginal fiduciary 

relationship is based on more than just land.152 

laIn Chapter four, the author argues that the relationship derives fkom the Crown's 
"historie" undertaking to act on behalf of the Aboriginal peoples of Canada to protect their 
"practices, traditions and cultures" in dealings with third parties - a responsibility incmed 
in consequeme of assuming sovereignty over both the Aboriginal peoples of Canada and the 
land upon which they lived at the time sovereignty was acquired. 



The trial judge in the CSijpwus of Nawah case goes on to assert that, "[wlhile the 

decision in Kmger alludes to the possibiliy that there may be a general fiduciary 

relationship between the Crown and a First Nation, subsequent deasions have limited its 

scope to surrendered This conclusion dearly nins counter to the leading cases - 

most notably Sparrow - and the plain language used by the Supreme Court of Canada in 

the National Energy Board case where, in delivering the judgment of the Court, Iacobucci 

J. stated that: 

It is now weU settled that there is a fiduciary relationship between the federal 
Crown and the aboriginal peoples of Canada ... . None the less, it must be 
remembered that not every aspect of the relationship between fiduciaxy and 
beneficiary takes the form of a fiduciary obligation ... .'% 

Given the last portion of this particular passage, the trial judge in the Chi-a of NavMsh 

case was correct in concluding that " G U ~ I Z  does not stand for the proposition that the 

federal govemment has a fiduciary duty towards Aboriginal people in al2 circumances". 

However, his follow-on hding, that "no fiduciary relatiomhip exists between the Crown 

and the First Nation on the fam of this caset1, is clearly suspect.'55 The conclusion may, 

in part, be attributable to the unprincipled use of the terms "fiduciary relationship" and 

"fiduciary duty" and what was referred to at the outset of Chapter four as the failure to 

appreciate the oft-times subtle distinction between the generd duty which the Crown 

153Chippewar of hrauash, supra note 146 at 10. Nadon J. does not offer support for this 
assertion other Uian to refer generaiiy to Canadian PactjZc. Ltd. v. Paul, [1989] 1 C.N.L.R. 
47 (S.C.C.). 

154Ncrtional Energy Board, supra note 58 at 147. 

lSsCh@pewar of N m h ,  supra note 146 at 10. 



owes ail Aboriginal peoples 

more specific duties which 

. . . * 

by vimie of its fiduciary statu, on the one 

may arise whenever the Crown purports 

particuiar discreuon la relation to speufic Abonginal interests held 

Aboriginal groups, on the other. 

han& and the 

by individual 

Had the trial judge properly conduded that the Crown was a fiduciary, on the 

facts in the Chi&ewds of Nuwash case it would s t i l l  have been open to him to condude that 

the Accea to Information Act operated as an exception to the general d e  that a fiduciary 

is prohibited from a&g in a marner which is inconsistent with the subject matter and 

purposes of the relationship, on the basis that the legislation prevented the Crown from 

exercising its ordinary discretion to refuse to disclose the documents.ls6 But what if the 

resolution documents had simply been released to a third party in a situation where 

recourse had not been made to the Access to Information Act? In such circumstances the 

Crown would, as a minimum, have been in breach of the general duty of loyalty which 

underscores the fiduuary relationship. That being the case, it can hardly be said that "the 

fiduciary relationship of the Crown to Aboriginal peoples bears no relationship to the 

disdosure of band couci l  resolutions" .15' 

I5%e exception in discussed in note 10 to Chapter two. 

157Ch@pewas of Nawmh, supra note 146 at 10. Nadon J.'s narrow approach to the 
interpretation of the Crown's role and correspondhg obligations vis-a-vis the Aboriginal 
applicants in this case contras& sharply with the liberal stance taken elsewhere. See, for 
example, Wéwaikai Indian Band v. Canada, [1992] F.C.J. No. 507 (F.C.T.D.)(QL), wherei. 
Jerome A.C.J. ordered the Defendant to produce M e r  and better particuiars in relation to 
certain portions of its statement of defence, pointing out that, as a fiduciary, the federal 
Crown should not be seen "as attempting to impede or obstn~ct" the rights and interests of 
the plaintiff Band. The Court also cornmented unfavourably on the conduct of the Crown's 



D. Van der Peet and Beyond: - 

. I. R. v. Gladstone. 

The appdants in Gladrtone158 had been charged under S. 61(1) of the FisherieS A E ~  

with atternpting to sell herring spawn on kelp caught without a proper licence in 

contravention of the Pa+ H h g  Fishery Regulatiom. .'" In accepting the appeUantls 

submission that the regdation created apngma farie violation of the Aboriginal nghts they 

held as members of the Heiltsuk Band, a majority of the Supreme Court found that the 

"exchange of herring spawn on kelp for money or other goods was a central, sigdicant 

and dehning feanire of the Heiltsuk pnor to contact" and "that the exdiange of herring 

spawn on kelp on a d e  best characterized as commercial was an integral part of the 

distulctive &e of the Heiltsuk".160 In this respect, Gladstone is unique. Of the Van der 

Peet trilogy of cases, it was the oniy case to reach the phase in the proceedings where a 

detennination was required as to whether, per Sparow, the government actions iafringing 

Abonginai rights could be justified. 

case in R v. Seward, [1997] 1 C.N.L.R. 139 at 143. Crown counsel in that case had adrnitted 
nothing, not even that the Band of which the accused was a member had been an organized 
society during the relevant period, a strategy which the provincial court judge described as 
"egregious and opportunistic, and not in strict keeping with its obligation to take a trust-like 
approach as opposed to an adversarial approach". 

158Gia&tone, supra note 5. 

lS9Fisheries Act, R.S.C. 1970, c. F-14, as am.; Paczjk Hem-ng Fishery Regulations, 
SOR184-324, S. 20(3). 

'"Gladstone, supra note 5 at 660. 



govemment's 

23 1 

the la& of relevant evidence concerning the justifiability of the 

herring allocation scheme, the Court ended up allowing the appeal and 

direaing a new nid on the issue of justification. Howwer, inasmuch as the right to s e l l  

h e r ~ g  spawn on kdp differed significandy from the right to fish for food, social and 

ceremonid purposes - which was the right under consideration in S p m w  - Lamer C.J. 

found it necessary to comment on the justification test which had b e n  established by the 

Court in Spun-ow and "adapt" it "to the circumstances of this appealn.161 It is this aspect 

of the Gladstone case, and particularly Lamer C.J.'s observations concerning the obligation 

on the Crown "to demonstrate that its actions are consistent with the fiduciary duty of 

the government towards aboriginal peoples", which interests us here.'" 

In this context, the focus of Lames C.J.'s concern is the determination of the 

"correct order of priority" to be given to the Aboriginal right to sell herring spawn on 

kelp commercially. His concem is driva by the Spamowbased requirement, on the part 

of the govemxnent, "to demonstrate that it has given the aborigind fishery priority in a 

manner consistent with this Court's decision in Jack v. ne Quem".l" In concluding that 

"Spurrow should not be seen as the &al word on the question of priority",'" Lamer C.J. 

cites what he considers to be a critical difference between the Aboriginal right to fish for 

l%bid. at 673, citing Jack v. 27ie Queen, [1980] 1 S.C.R 294 at 3 13, where the Supreme 
Court determined the correct order of priority in the fisheries to be "(i) conservation; (ii) 
Indian fishing; (iii) non-Indian commercial fishing; or (iv) non-Man sports fishing". 

lwGZadstone, supra note 5 at 576. 



food, social and ceremonial needs, which was the right under consideration in Sparrow, 

and the Aboriginal right to sell herring spawn on kelp commercidy. He characterizes 

the distinction in terms of whether or not the Aboriginal right is "internally limitedn. Ln 

this regard, Lamer C.J. observes that the Aboriginal right to £kh for food, social and 

ceremonial needs, is "internally limitedn, in the sense that once Aboriginal needs have 

been satisfied "other users can be allowed to participate in the Çheryn. By contrast, he 

£in& that the commercial sale of herring spawn on kelp has "no such intemal limitationn. 

Lamer C.J. gou on to condude that the latter right would effectively become "an 

exclusive onen, under a system which gave a priority to a commercial Aboriginal fishery, 

on the basis that "the commercial market can never be said to be satisfied while the 

resource is still available and the market is not ~ated".'~~ In his view, an exclusive prioriry 

would effectively result in the extinguishment of the "common law right of public access 

to the fishery", a consequence "not contemplated by Spamow" He states that, 

[wlhile the elevation of common law aboriginal rights to constitutional status 
obviously has an impact on the public's comrnon law rights to fish in tidal waters, 
it was surely not intended that, by the enactment of s.35(1), those common law 
rights would be extinguished in cases where an aborigind right to harvest fish 
commercidy existed. 'O 

I6%id. at 679, where Lamer C.J. points out that, "since the t h e  of the Magna Cartu, 
there has been a common law right to fish in tidai waters that can only be abrogated by the 
enactment of competent legislation". The author traces the ancient ongins of public water 
rights, as weli the status of public resource rights in Canada, in J-C. Maguire, "Fashioning 
an Equitable Vision for Public Resource Protection and Development in Canada: The Public 
Trust Doctrine Revisited and Reconceptualized" (1996) 7 J.E.L.P. 1 at 4-8, 15-23. 

'"GZadstone, supra note 5 at 679. 



In paving the way for his solution, Lamer C.J. explains that, unless "the possibility" of "a 

limitation" on the "notion of exdusivity of priority" is recognized, "it is diffidt  to see 

how the government WU be able to make decisions of resource allocation amongst the 

various parties holding prioritized rights to partiupate in the fishery". He illustrates the 

practical problems facing the governent by pointing out that, 

governments must not only make decisions about how to docate fish between 
aboriginal rights holders and those who do not enjoy such rights, but mufi aiso 
make decisions as to how to allocate fish both between different groups of 
aboriginal rights holders and belmeen different aboriginal ri*. The govemment 
must, for example, make decisions as to how to allocate fish betxveen those 
aboriginal peoples with the aboriginal Bght to fish for food, social and ceremonid 
purposes, and those aboriginal peoples who have aboriginal rights to sell fish 
commercially; it must &O decide, where more than one aboriginal group has a 
right to sell fish commercially, how much fish each group will have access to." 

But what is the solution? 

Rather than impose a "blanket obligationtt on the Crown, Lamer C.J. condudes 

that, in wigning a non-exclusive priority to Aboriginal rights which have no "intemal 

limitation", the government must simplv ensure that its actions take the "existence and 

im~ortance" of the Aborioinal ri ht into a c ~ o u n t . ' ~ ~  While compensation and 

consultation will still be relevant considerations in determinhg whether the govemment's 

priority scheme is consistent with its fiduciary duty towards the Abonginal group 

concerned, he suggests other "questions" which might &O be relevant. Based on his 

subsequent comments, one might expect future courts to consider the "government's 
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objectives in enacting a particular regdatory scheme", the priority gïven Aboriginal 

groups holding different fonns of Aboriginal fishing rights, the criteria used to docate 

cornmerd licences, any spe&c govemment measures taken to accommodate the exercise 

of the right, the exeat of Aboriginal participation in the commerual hhery relative to 

their population base, and the relative importance of the exercke of the right to the overall 

well-being of the Aboriginal group c o n ~ e r n e d . ~ ~  

From the standpoint of the Crown's fiduciary obligations, insofar as the 

AboriginaI rights recognized and affirmed under S. 35(1) are concerned, it is essential to 

appreciate the wider implications of what is effeaivly a highly-diluted version of the 

Sparrow test. Most significantly, Lamer C.J. concludes that, in furtherance of the need to 

reconcile Aboriginal rights with the sovereignty of the Crown, the govemment can set 

limitations on Aboriginal rights for reasons which may be unrelated to resource 

conservation, without necessarily breadiing a fiduciary duty. In this regard, he argues 

that : 

Because, however, distinctive aboriginal soueties exist within, and are a part of, a 
broader social, political and econornic community, over which the Crown is 
sovereign, there are ckcumstances in which, in order to pursue ob-iectives of 
com~el l in~  and substantial imoortance to the community (taking into account the 
fact that aboriginal societies are a part of that community), some limitation of 
those riohts will be justifiable. Abongind +ts are a necessq part of . the 
reconciliation of aborizinal societies with the broader political cornmunity of 
which thev are a part; limits placed on those rights are, where the objectives are 
of SuffiCient importance to the broader community as a whole, equdy a necessary 
part of that reconciliation (emphasis added).17' 



the consideration, the 

"pursuit of economic and regional fairness" and the "recognition of the historica reliance 

upon and participation in, the fishery by non-aborigind groups" as np-O examples of 

objectives which may, "in tSe ri9t ci~mm~tbnces", constitute an acceptable limitation on 

-are in the interests of all Canadian Aboriginal rights, on the basis that "wch biectiv s 

. . 
-al s t h e u ~ ~ e s  with the rest of Canadia 

society mav well depend on their successhl attainment".lR 

What Lamer C.J. has in effect done is sanction a justification framework which 

invites the Crown to balance Aboriginal rights against other rights in determinhg 

resource allocation. In a move consistent with such an approach, the Court in Gladstone 

decluied to define the content of the Aboriginal priority, arguing that it "must remah 

n in somewhat vague pending consideration of the govenunentfs actions in specific cases . 

However, the use of analogous references to the minimal impairment b m c h  of the Oakes 

test suggests that the Coun is really moving towards a "reasonableness" standard.174 

Inasmuch as there is no constitutional equivalent to s.1 of the Charter, which would 

provide a court with a means of wessing the validity of a limitation on the Aboriginal 

1741bid. at 677. In this context, Lamer notes that "where the govenunent is balancing the 
interests of competing groups, the court does not scrutinize the govementls actions so as 
to detemine whether the government took the least rights-impairing action possible; instead 
the court considers the reasonableness of the government's actions1' (see R. v. Oukes, 119961 
1 S.C.R. 103). 
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rights recognïzed and afArned under S. 35(1), the Supreme Court in Gladrone seized and 

qanded upon the reconciliation theory which it deviseci in Van der Peet. Whde, in Van 

der Peet, S. 35(1) was heralded as the means chosen to reconcile the pre-existing Aboriginal 

"practices, traditions and cultures" with "the sovereignty of the C r o ~ n " , ~ ' ~  in G&om 

the Court condudes that Aboriginal rights are to be balanced with other " c o m p a g  and 

substantiaIn objectives in order to adiieve "the reconciliation of aboriginal societies with 

the rest of Canadian sociecyn.'" In its reconstituted fom, Lamer C.J.'s reconcihation 

framework provides a rationale under which the Crown may be said to have the mandate 

to take non-Aboriginal interests into account - a rationale which seems to have been 

speufically designed to enable the governent  to manage its varied and oft-times 

confiicting responsibilities. 

. u. Re v. Adams. 

In R. v. Acf~ms, '~  the Supreme Court was cded upon to determine a number of 

issues pertaining to the appellads daim to have an Aboriginal right to fish for food on 

a Quebec Iake which constituted a complete defence to a charge of f i s h g  without a 

licence contrary to S. 4(1) of the Quebec Fisheriez Reg~krtions.'~~ The majority judgment 

17SVan der Peet, supra note 5 at 303. 

176Gladstone, supra note 5 at 682-83. 

177R. v. Adams, [1996] 3 S.C.R. 101; 138 D.L.R. (4th) 657 [hereinafter Adams cited to 
D.L.R.]. 

178C.R.C. 1978, c.852, ss. 4(1) [rep. & sub. SOR/82-320, s.31. The appellant, a Mohawk 
resident of the Akwesasne Reserve, had caught approximately 200 perch ushg a seine net. 



in Adams was delivered by Lamer C.J..V9 From the perspective of the Crown-Aboriginal 

relationship, Lamer C.J.'s judgment semes as an example of the application of fiduuary 

principles at the justification phase of the Spumm test, in the poa Van der Peet trilogy ers. 

More importantly, the judgment examines the Crown's obligation when discharging its 

regdatory function in the field of resource management. In this regard, the Adam case 

stands for the proposition that Parliament has an obligation to provide speci£ic guidance 

to its departmental representatives to ensure that they are properly equipped to fulfil thek 

fiduuary obligations in relation to those persons possessing Aborigind rights over or in 

relation to any resource which Parliament seeks to regulate. 

The first issue the Court had to determine in Adams was "whether a c1ai.m to an 

aboriginal right to fish rnust rest in a daim to aborigind title to the area in which the 

fishing took place".'" In light of the Court's conchsion in Van deT Peet, that Abonginal 

Utle is but "a sub-category of Aboriginal rights", the Court had little difficulty in 

concluding that, 

[wlhere an aboriginal group has shown that a partidar activity, custom or 
tradition taking place on the land was integral to the distinctive culture of that 

While the regulations would have allowed him to apply to the Minister, who could have 
exercised his discretion to grant Adams a food fishing licence, the appellant had chosen not 
to do so. 

L79L'Heurew-Dubé J. wrote a separate judgment in which she concurred generally with 
Lamer C.J.'s reasons but added her own comments, which were to the effêct that Aboriginal 
rights "can be incidental to aboriginal title but need not be". She went on to reiterate her 
minonty view in Van der Peet concerning the definition of Aboriginal rights (see Adams, 
supra note 177 at 680-82). 



group then, n>en gthey bave not s h m  thm their ocmpahon and we of tSe land was 
suficient to saport a c k  of title to the lad they WU have demomated that 
they have an aboriginal right to engage in that practice, custom or tradition. 

In reaching this condusion, Lamer S.J. points to the fact that many Aboriginal groups 

were nomadic, ar@g that "s.35(1) should not be understood or defined in a manner 

which exdudes some of those the provision was intended to pr~tect".'~' 

The Court determined that the appellant had demomtrated that fishing for food 

"in Lake St. Francis was 'an element of a tradition, wtom,  practice or law integral to the 

distinctive culnue' of the Mohawksn which predated European contact, had continuity 

with "aboriginal communiees todayn, and had not been extinguished by the Crown based 

on ao expression of "dear and plain" intent. The Court went on to consider whether 

there had been an infringement of that Aborigind right and, if so, whether the 

infigement was jusdiable. la* 

1811bid. at 667. Lamer C.J. went on to emphasize, at p. 668, that: 
[tlhe recognition that abonginal title is simply one manifestation of the doctrine of 
aboriginal nghts shodd not, however, create the impression that the fact that some 
aboriginal nghts are iinked to land use or occupation is unimpoaant ... that right 
may well be site-specific, with the remit that it can be exercised only upon [a] 
specific tract of land. A site specific hunting or fishing right does not, simply 
because it is independent of aboriginal title to the land on which it took place, 
becorne an abstract fishing or hunting right exercisable anywhere; it continues to be 
a right to hunt or fish on the tract of land in question. 

l*Bid. at 670-76. The time of European contact was detemiined to be Samuel de 
Champlain's 1603 arriva1 in the area (see p. 674). Of note, the respondent had arguai that 
the appellant's Aboriginal nghts had never been recognized under the French regime and 
that, as a result, there was no body of Iaw which was capable of having been received into 
the English common law as of the 1763 "transition to British sovereignty". Lamer C.J. 
rejected the argument citing the reasons given by hun in R. v. Coté, [1996] 3 S.C.R. 1 3 9 at 
168-173 (S.C.C.) bereinafter Coq. The Supreme Court's treatment of the issue of the status 
of Aboriginal nghts under the French colonial regime in Coté is discussed at note 75 of 



On the question of justification, Lamer C.J. found that the federal regdation under 

consideration Mposed an "undw hardshipn which interfered with the exercise of the 

appellant's Abonginal rïght to fish for food by subjecting the exercise of that nght "to a 

pure act of Ministerial discretion", without establishing "criteria regarding how that 

discretion is to be exercised". He argued that, 

[ib light of the Crown's unique fiduciary obligations towards aboriginal peoples, 
Parliament may not simply adopt an unsuuctured discretionary administrative 
regirne which risks infringing aboriginal rights in a substantid number of 
applications in the absence of some explicit guidance. ... In the absence of such 
specific guidance, the statute will fail to provide representatives of the Crown with 
sufficient directives to fulfil their fiduciary duties ... 

In short, the regulation in Ahms was considered to be so deficient that it would 

inevitably have led to a breach of the Crown's fiduciary obligations - presumably on the 

basis that it would have been impossible for Mininry officiais to have deterrnined what, 

if any, priority was to be given individual Aboriginal food fishing licence applicants. 

In terms of the follow-on issw of justification, the Court conduded that the policy 

upon which the regulatory scheme was based tended to favour sport fishing - a policy 

objective which was neither "compelling" nor "substantial". Nor was the regulatory 

scheme found to be "consistent with the Crown's fiduciary obligation to aboriginal 

Chapter four. 

183Adams, supra note 177 at 677. 
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peoples" in that it did not provide the requisite priority to the Aborigid right to fish for 

food.lg4 

iii. R. v. Coté. 

The 1996 decision of the Supreme Court in Canada in Coté '" was released 

contemporaneously with that Court's decision in A h m .  As in Adamr, the majority 

judgment in Coté was pemed by Lamer C.J.Is6 

The appdants in Coté had been convicted of the provincial offence of entering a 

contded  harvest area without haWig paid the requisite motor vehicle entrance feeY7 A 

single conviction in relation to the additional charge of "fishing without a licencen, 

contrary to the same federal regulation which was under consideration in Adams, had &O 

been registered against Mr. Coté.'" The appellants in Coté challenged al l  convictions, 

arguing that both regdations were inoperative, on the basis rhat they constituted an 

- - -- - - - - - - - - - - - - 

18'!.d. at 678-79. Of note, Lamer C.J. cites GIadstone for the proposition that Abonginal 
rights could be limited if the policy objective in question was of "overwhelming importance 
to Canadian society as a whole". 

185Coté, supra note 182. An appeal from the Quebec Court of Appeal decision of the 
same name, reported at Cl9941 3 C.N.L.R. 98. 

Is6Lamer C.J.'s judgment was concurred in by Sopinka, Gonthier, Cory, McLachlin, 
Iacobucci and Major JJ. Separate concurring judgrnents were written by L'Heureux-Dubé 
and La Forest JJ. 

187ReguIation respecting controZIed zones, R.R.Q. 1981,370 (supp.), ss. 5.  

la8Quebec Fisheries Regulations, C.R.C. 1978, c.852 ss. 4(1). This was the same 
provision under consideration in Adams. 
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i&gement of Aborigina and treaty rights g u m t e e d  under S. 35(1) of the Cdttution 

AG 1982. They daimed that the right derived from an Algonquin Aboriginal tide daim. 

The focus of much of the Court's analysis in Coté centred on the question of 

whether or not the appellants, who were members of the Algonquin people, enjoyed an 

Aboriginal or treaty right to fish in the controlled harvest zone and, if so, whether that 

right had been infringed.lsg Given his conclusion in A h m ,  which was to the effect that 

Abonginal rights may exist "independently of aboriginal title", Lamer C.J. detennined 

that it was unnecessary for him to decide whether the Aboriginal right in question was 

"incidental to a daim of aboriginal ~ t l e " . ~ ~  Nor did he h d  it necessary to categorically 

address the respondent's argument that "no aboriginal right could have survived the 

assertion of French sovereignty over the temtory of New France".lgl Instead, Lamer C.J. 

choose to simply obseme, obiter, that even if the respondent's position was correct, it 

would stil l  not be fatal to the appdants' daim on the basis that the Van der Peet analysis 

concerns itself with practices, customs and traditions which were integral to the distinctive 

Aboriginal souety in question p P r  to European contact.192 The rationale for this 

particuIar aspect of the Van der Peet d y s i s  is explained in Coté in the following terms: 

The respondent's view, if adopted, would create an awkward patchwork of 
constitutional protection for aboriginal rights across the nation, depending upon 
the h o r i m l  idiosyncrasies of colonkation over pxtïcular regions of the country. 

Ig9Coté, supra note 182 at 163. 

'Tbid. at 165-66. 

19'Ibid. at 168. 

lg22bid. at l7SJ 77. 



In my respectful view, such a static and retrospective hterpretation of s.35(1) 
cannot be reconciled with the noble and prospective p q o s e  of the constimtional 
entrenchment of aboriginal and treaty rights in the Condtzdon Act, 2982." 

This rationde, while consistent with the Court's "principled" approach to s.35(1), may 

well be criticized on the bais that it avoids dealing with a number of outstanding 

"hiaoric" issues which must still be addressed before the legd status of a number of 

Aboriginal title daims withïn former French colonies can be resolved.lg4 

Following the principles which he had adopted in Van cler Peet, Lamer C.J. 

conduded that the appellants in Coté had established that the Algonquins frequented the 

area in question, fished for food in its lakes and rivers at the t h e  contact was &st made 

with the French explorer Samuel de Champlain, and that th& activities had "conrinuity" 

with conternporary fishing pra~tices.'~~ In the absence of any evidence of errtinguishment, 

he then went on to consider, per Sparrow, whether the appellants' Aboriginal rights had 

Ig4Lamer C. J.'s obiter comments on the status of Aboriginal rights, both before and after 
1763, suggest that the Court rnay be inclined towards a Liberal view of Aboriginal rights in 
what was once the French colony of Quebec. In this regard, Lamer C.J. points out, &id. at 
174-75, that "the French Regirnels f~ lure  to recognize legaiIy a specific aboriginal practice, 
custom or tradition (and indeed the French Regime's tacit toleration of a specinc practice, 
custorn or tradition) clearly cannot be equated with a 'clear and plain' intention to extinguish 
such practices mder the extinguishment test of s.X(l)". Furthemiore, while he declined the 
oppominity to "wade" into "the murky historicd waters s m m d i n g  the legd effect of the 
[Royal] Proclamation [of 17631" Lamer C.J. does point out that "the common law 
recognizing aboriginal title was arguably a necessary incident of British sovereignty which 
displaced the pre-existing law goveming New France" @p. 166-67 and 173 refer). The status 
of Aboriginal title as a distinct species of federal common Iaw is discussed in note 85 of 
Chapter four. 
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been infringed. For the reasons g k n  by the Court in Adam, Lamer C.J. found that the 

feded f i s h g  regulation comtituted an u n j d e d  idihgement of Mr. Coté's Aboriginal 

right to fish for food? However, the Corn reached the opposite condusion with respect 

to the provinad offence pertaining to the failure to pay the motor vehide entrance fee on 

entering the controlled harvest area. After Ü h g  Badger for the proposition that the 

Sparrow test will apply to a consideration of the alleged infringement of an Aboriginal 

right, by reason of the operation of both provincial and federal law," Lamer C.J. 

conchded that the provincial regulation could not be said to "infringe or resuict" the 

appdants' treaty r i g h t P  In this regard, he found that the fee in question in Coté served 

to faciltate rather than limit the exercise of the Aboriginal right in question, inasmuch as 

Ig6see the discussion Ibid at 186-87 and 189-90. 

lWfiid. at 185. He explains the conclusion on the following basis: "[tlhe text and purpose 
of s.3S(l) do not distinguish between federal and provincial laws which restrict aboriginal 
or treaty rights, and they should both be subject to the same standard of constitutional 
scmtiny " . 

lq81bid. at 190-93. Lamer C.J. choose to assume, without deciding, that the appellants 
enjoyed a right to fish which was protected by the Swegatchy treaty of 1760. Had he gone 
on to fïnd that the provincial regdation infringed a nght which was protected under that 
treav it would have been open to him to conclude that the right enjoyed federal statutory 
protection based on the wording of S. 88 of the Indian Act and the doctrine of federai 
paramountcy. In this regard, Lamer C.J. suggests, at p. 191-92, that, "on the face of S. 88, 
treaty rights appear to enjoy a broader protection fkom contrary provincial Iaw under the 
Indian Act than under the Constitution Act, 1982" inasmuch as "[tlhe statutory provision 
does not pmsslv incorporate a justification requirement analogous to the jusfincation stage 
included in the Sparrow k e w o r k " -  However, in the next breath, Lamer CJ. observes that 
no case "has authoritativeIy discounted the potential existence of an jrn~liçit justification 
stage under S. 88". 



the revenue generated was "dedicated to the upkeep of the facilities and roads" and did not 

apply when any other means was used to enter the zone? 

iv. Union of Nova Scotià Indians v. Canada (Minister of Fisberies a d  Oceanr). 

In light of the recent decision of the Federal Court, Trial Division, in Union of 

Nwa Scotia Idians v. G d  (Mk&er of FkherteS and Oceans), a failwe to consider the 

Crown's fiduciary obligations and responsibilities in relation to "recognized" Aboriginal 

interests may well constitute a failure to act with faimess insofar as the government's 

administrative decision-making process is c o n ~ e r n e d . ~  

The fiion of Nwa ScotUr Indidm case concerned an application for judiaal review 

of decisions made on behalf of the Minister of Fisheries and Oceans and the Minister of 

the Environment. The decisions accepred as satisfactory an environmental screening 

report made under the Camdian Environmental Asse5smmt A a  (CEAA), authorized a 

dredging project in the Ocean waters adjacent to the Bras d'Or Lakes, Nova Scotia, and 

permitted the "at sea" disposa of the materials recovered during that dredging 

operation."' Prior to the decisions being taken, the applicants, which induded the Union 

200Union ofNova Scotia Indians v. Canada (Minister of Fisherks and Oceans), [1996] 
F.C.J. No. 1373 (F.C.T.D.) (QL) Fereinafter Union of Nova Scotia Indians]. 

ZolRS.C. 1985, c. C-15.2 (enacted S.C. 1992, c.37). The dredging project to increase the 
depth of a channel leading into the lakes was designed to maximize the load efficiency of 
ocean going vessels being used to transport gypsum and rock being rnined by one of the 
respondents in the case - USG Canadian Mining Limited. The Ministers' acceptance was 
made subject to certain mitigation measures. 
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of Nova Scotia Indians and five Mi'kmaq Bands, had voiced concems that the project 

would have a potentidy adverse environmental impact and commissioned three mdies 

to examine the project's potential $fects. Funding for these studies was provided by the 

Department of Indian Affairs and Northem Development (DIAND). Ln this respect, it 

is important to note, as did the tr ial  judge, that "the Mi'kmaq operate aquaculture facilities 

in the Bras d'Or Lakes, raising oysters and s h n  and that the Mi'kmaq in Cape Breton 

have an existïng, unextinguished "aboriginal right to fish for food in the waters of the Bras 

d'Or U e s  and in the streams that empty into the lake~".~~ 

Although some consultation did occur prior to the relevant dections being taken, 

the decision to approve the screening report was made just pnor to a meeting which had 

been arranged to discuss the study findings, and the applicant's concems, with Department 

of Fisheries and Oceans scientists. The appellants argued, inter dia, that the decision- 

making process lacked the requisite level of procedural faimess having regard to the 

existence of the Aborigind rights in question and the fiduciary duty owed by the Crown. 

The trial judge agreed. In this respect, MacKay J. determined that, as a minimum, 

the Crown was under an obligation "not to permit unjustified adverse effects upon 

continuhg aboriginal interests, here induding the interests in f i s h g  within the Bras d'Or 

Lakes for food".'03 He went on to find that the duty "continued throughout the 

assessrnent process and thereafier" and conduded that, " by their fdure to consider the 

202Uniun of Nova Scutia Indians, supra note 200 at para 6.  

'031bid. at para 48. 



fiduaary duty here owed by the appliants, when the decinon was made by the Ministers, 

those acting on behalfof the Mloisters did breach that dutyn.= In the result, MacKay J. 

was of the view that the fdure to consider the Crown's fiduciary obligations and 

attendant responsibilities in relation to the "recognized" Aboriginal interest concerned, 

constituted "a failtue by those acting on behalf of the respondent Ministers to act with 

fairness towards the applicants in the environmental assessment process". In view of the 

jusaficatory approach set out in Spanow he termed this "an error of  la^".^*^ 

The Union of N i a  ScorUr Indians case also speaks to the issue of who is responsible 

to discharge the Crown's fiduciary duties. In this respect, after noting the perception, 

within the public service, "that the sole responsibility for discharge of that duty was that 

of DIAND", MacKay J. conduded that the duty in this case could only be discharged by 

the authority whose responsibility it was to ensute that the environmental assessment was 

satisfactorily completed. In other words, the sole responsibility rested with officids 

within the Department of Fisheries and Oceans to the extent that that department had 

undertaken the role of "Iead responsible party" under the CEAA.206 This view appears 

consistent with the approach taken by DIAND who had, 

deched to be a party formally involved in the acceptance of, or consulrations 
about, the sueening assessment, and ... [had] affirmed that the applicant shodd be 
dedt with d i redy by DFO. By inference, DIAND's position is said to have been 

-- 

2Mlbid. at para 54. 

2osloid. at paras 53 and 73. MacKay J. went on to order that the relevant decisions be set 
aside, and the matter referred for reconsideration and f.urther collsultation with the applicants. 

2061bid. at paras 1 O, 52-53. 



that the lead responsible authority under CEAA, here DFO, assumes 
responsibihy for discharge of the Crown's fiduciary d ~ t y . ~  

The problem in this case was that no one involved in the assessrnent process wit)iin 

the Department of Fisheries and Oceans acknowledged any responsibility to discharge the 

Crown's fiduciary obligations - which may well explain why the screening report failed 

to even make mention of the Aboriginal fishery in the Bras d'Or Lakes regionP Indeed, 

to the extent that the fiduciary obligations in this case appear to have "fallen between the 

cracks", the case would strongly suggest the need for a higher level of understanding and 

awareness of the Crown-Aboriginal relationship and attendant responsibilities within the 

federal government.'Og 

In a situation where more than one federal agency is involved, there is a certain 

attraction in having one Department act as the central or "lead" party responsible for 

disdiarging the Crownts fiduciary responsibilities. However, it seems odd in this case that 

DIAND - which was the only Department which appears to have been f d y  cognizant of 

the Crown's obligations - was essentidy allowed to assume the role of bystander. The 

difficulty, of course, is that the other Departments concerned are primarily responsible 

for advancing priorities and agendas which may well conflict with the Crown's fiduciary 

obligations. Can it really be said that they are in the best position to discharge nich 

2071bid. at para 52. 

2081bid. at paras 46 and 52. 

2091.n this respect, the trial judge noted, &id. at para 52, a certain level of "unc&ty 
about responsibility for the Crown's fiduciary duty to the applicants in this case". 
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obligations? Should there not be some intemal procedural safeguards established to ensure 

that accountability is maintaineci? In this respect, there is little in the Unwn ofNwa Scotur 

Itfdiam case to suggest that the govenunent may not fd into the same trap again at some 

fiiture date, beyond the knowledge that the CO- are now prepared to consider the 

Crown's fiduciary obligations when reviewing administrative decisions which may 

adversely impact on specific Abonginal interem which the Crown has undertaken to 

protect. 

v. Perry v. Onturio. 

The decision of the Ontario Court of Appeal in P q  v. Ontario addresses the 

important question of whether or not s.35(1) of the C ~ ~ t ~ t i o n  Act, 1982, obliges 

governments to negotiate with Aboriginal peoples with a view to determining the nature 

and men t  of their Aboriginal rights and developing wildlife enforcement rneasure~.~'* 

The respondent Perry had origindy been charged with hunting without a licence, 

contrary to regdations made pursuant to the federal Migrmory Bids  Convention Act, and 

with fishlig without a licence, contrary to the provincial Game and Fish Act2" Mr. Perry 

was a non-statu Indian and a member of the Ardoch Algonquin Fkst Nation and Allies 

(AAFNA) - a Fim Nation without a a m  as a registered Band. He daimed an Aboriginal 

rïght to fish and hum in the area in which the offenses were alleged to have occurred and 

2ioPerry v. Ontario, [1997] O. J .  No. 23 14 (C.A.) (QL) [hereinafter Peny]. 

211Migratory Birds Convention Act, R.S.C. 1985, c-M-7; Gume and Fish Act, R.S.O. 
1990, c.G.1, s.7(7). 
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brought an application to stay the charges on the basis that the provincial govement's 

"Interim Enforcement Policy " ml?) disuiminated against him as a non-statu Indian. 

That latter policy provided, inter alia, that enforcement measures would not be 

taken against status Indian people induding "registrable" non-status Indians who were 

"harvesting dd l i f e  or Ç h  for persona1 consumption or social or ceremonid purposesn 

in "traditional harvesting areas"212 The province subsequently conduded that the accused 

was "registrable" and advised him that the charges would be withdrawn. At the same time 

it undertook a review of its "Interim Enforcement Policy", which it ultimately rescinded. 

In &g on the main application, Cosgrove J e y  of the Ontario Court (General 

Division), conduded that the government had breached s.35(1) in not consulting with 

Aboriginal groups before unilaterally resQnding its enforcement policy. He ordered that 

the policy be reinstated and amended to replace the term "status Indian" with the term 

"aboriginal person" and "furcher ordered that the E P  not be withdrawn without M e r  

negotiations in good faith with all aboriginal pe~ple".~" In this latter regard, Cosgrove 

J. directed Ontario and the Ardoch Algonquin First Nation to immediately enter into 

negotiations with a view to reaching agreement on "the identification of -A 

members and their territory; harvesting limits; habitat protection and land-use 

2'2Peny, supra note 2 10 at para 2. 

2'31bid. at para 33. 
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management; conservation measures; and monitoring and enforcement of limits and 

conservation measUres" .'14 The Crown appealed. 

The Court of Apped characterized Cosgrove's J.'s judgements and orders as 

"intrusive" and "heavy-handed". In this respect, the three member Court stated that, "[iln 

his w h  to judgment, he had purported to solve, with the stroke of his pen, matters that 

have been the subject of t r iph te  negotiations since 1991. The r d t  has been t u r~o i l . "~ '~  

Although the Court allowed the appeal, on the basis that the province had been denied 

procedural fairness, it &O chose to comment on a number of the other substantive issues 

raised in the case. In this regard, the Court found that the provincial enforcement policy 

was "not a law or an exercise of legislative policy" which determined legal rights, rather 

it was in the nature of "much needed advice to those responsible for law enforcement on 

the existence of some aboriginal rights to the extent that they had been determined as of 

that daten.'16 The Court termed "nonsensical" any suggestion rhat the province could not 

rescuid that p o l i ~ y . ~ ~ ~  

For our purposes, what is more important is that the Court of Apped rejected any 

suggestion that the obligation on the Crown to act in a fiduciary capacity wieh respect to 

Aboriginal peoples placed the province under an "&mative obligationn to "negotiate 

with the aborigind peoples of this province to determine and i d e n e  the extent of their 

2'4Riid. at para 43. 

2151hid. at para 60. The appeal was heard by Finlayson, Labrosse and Laskin JJ.A. 

2161bid. at paras 6 1-62. 

2"lbid. at para 64. 



aboriginal rightsW?" In this respect, the Court observed, per Van der Peet, that "the onus 

of proving a s.35(1) right lie. with the aboriginal ~ Ia i rnan t " ,~~~  and went on to state that: 

[i]n Our view, Spawow suggests and Adams CO& that 9. 35!1). induding the 
& d o n  im~licit the ggvernment's fiduci- ob - rein. is intended as a shield and not 

a sword h is a resvaint agakt  regulation improperly affecting aboriginal ri+, 
not an affumative obligation to initiate negotiations with a view to such 
regulation. A law or regulation which infikges S. 35(1), and m o t  be justifieci by 
the Crown, will not be enforceable in the circumstaaces. However, there is no 

O .  . . O . .  0 . -  . C . 
positive duty on the gpvernment to nwoaatg wita abonginal commumties for the 
purpose of readiing agreement upon a set of game and fish enforcement measures. 
(emp hasis added)2M 

In reachïng this conclusion, the Court may well have been swayed by the practical 

di&dties associated with attempting to measure fiduciary Iiability based on a 

consideration of whether or not the beneficiaryrs interests have in f a a  been served. As 

the Court in Peny noted, "[tlhe scope of aboriginal rights is unknown, and for now, 

unknowable" .*' 

E, Conclusions: - 

0 I. The Circumstances under which Fiduciary Duties will be Owed. 

Since the 1984 decision of the Supreme Court of Canada in Guerin, there has been 

an h o s t  constant expansion to the list of cirmmstances under which the Crown can be 
- -- 

2181bid. at para 71. 

2191bid. at para 80, citing Van der Peet, supra note 5 at 289. 

Uofiid. at para 92. 

2211bid. at para 94. In this regard, see the discussion of the inherent limitations of 
fiduciary doctrine in Chapter six. 



said to have fiduciary duties requiring chat it act or refkin from acting in a certain 

rnanner. In terms of the central question of conflict management, this dwdoprnent is 

considered important £rom the standpoint of appreciating the extent and nature of the 

&-ces under which it can be said that the Crown-Aboriginal fiduciary relationship 

will impose responsibilities on the Crown. 

At fim blush, it may seem that there is littie to define the courts' approach in this 

area. The impression is misleading. WhiIe the list of circwnstances under which fiduciary 

duties owed Aboriginal peoples has undergone a marked expansion, a nurnber of common 

themes may be ascertained in our courts' approach on the question of duty. 

Given the parallel dwelopments noted in Chapter two, it is not too surprising to 

find that, where the circumstances suggest a breach of the fiduciaiyts "generai" duty of 

loyalty, the focus of the courts' concern has been on the extent to which the Crownts high 

standard of honourable dealings has been upheld. Having said that, it must also be 

aduiowledged that there is sa a certain reluctance in some &des to aduiowledge that 

the Crown-Aboriginal fiduciary relationship is aIl-embracing.m The pervasiveness of this 

latter view may dso explain why most successful breach of fiduciary duty claims are 

founded on a failure to uphold a "specific" treaty, agreement or surrender term - a failure 

typicdy alleged in comection with the exercise of a particular discretion or power to act 

in relation to the interests of individual Aboriginal group members. 

=Sec for example the Chippewas of Nàwash case, discussed supra. McLachlin J. may 
have unwittingly contributed to the confusion in this area, by not clearIy distinguishing 
between the existence of a fiduciary relationship and the specific fiduciary duties which may 
or may not always foliow, in penning her judgment in Blueberry River. 



253 

Specific fiduciary duties have been found to be owed in a wide variety of 

urcurnstances pertakbg to the Abonginal title interest as well as the other existing 

Aboriginal and treaty rights recognized and affirmed under s.35(1) of the Conmtution Act, 

1 9 8 2 . ~  However, while the courts seem indineci to gant  redress to Aboriginal litigants 

who articulate their daims in terms of breaches of specific duties, this is not to Say that an 

argument advanced on the basis of a breach of a pamcular fiduciary duty will not be 

resolved by the courts h a h g  regard to the Crown's overardiing, general duty of loyalty. 

Given that the latter standard is less onerous, the resulu in such cases have tended to 

favour the Crown. 

Arguably, the Crown's "general" obligation to am in a fiduciary capacity and 

"uphold a high standard of honourable dealingsn may well aIso have relwance in t e m  of 

the manner in which the Crown conducts civil Litigation. While the case law is still 

evolving in this area, the Crown has akeady been brought to task when, as a party to an 

action, it has conducted itself in a marner which unnecessanly impedes or obstructs 

Abonginal litigants, or, where Crown counsel adopts an overtly adversarial stance.*4 

Based on the decision in WU@, it mn also be said that the conduct of the Crown may, in 

=The courts have so far deched to treat the Nowegt~ick principle as derivative of  the 
Crown-Aboriginal relationship for the purpose of interpreting comprehensive agreements. 
However, as the Federal Court of Appeal Court decision in the Emtmain Band case 
illustrates, the courts do expect that both parties will approach the obligations assumed under 
such agreements with good faith and reasonableness, having regard to the fiduciary character 
of their relationship. 

2USee, for example, Wewaikai Indian Band v. Canada and R v. Saoard, discussed supra 
at note 157. 
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certain cirmmstances, be a relevant consideration insofar as the conduct of a criminal 

investigation is concerned. 

As we saw in Chapter four, Guerïn stands as authority for the proposition that, 

whenever Aboriginal title is surrendered, a speafic obligation on the part of the Crown 

to exercise its discretion in the best inter- of the partiCU1a.r band concerned, will take 

hold. The spe&c type of duty under consideration in Gueh has now been considered 

in a large number of cases and a number of principles have emerged. For example, based 

on the Supreme Court's decision in Bluebmy River, we know that the Crown must 

respect a band's decision to surrender iu land on the bais  that the law treats Aboriginal 

peoples as autonomous actors. Having said that, the Court in that case did affirm that the 

Crown was under a duty to prevent "exploitative bargainsn. Bluekny River dso stands 

for the proposition that the duty to act in the best interem of band members on surrendes 

applies equally to d a c e  and subsurface rights, and that a breach of the Crown's duties 

in this regard may give N e  to the f d e r  duty to revoke any subsequent lease or purchase 

agreement - provided the Crown has the means at its disposal to do so. 

Given Strayer J.'s obiter comments in the Alacarzder Bcnd case, it would seem that 

the Crown could, in certain circumstances, be obligated to exercise its law-making power 

to discharge a specific fiduciary obligation arising in consequence of the surrender of 

Aboriginal title where that could "reasonably and lawfully" be done. Based on Strayer J.'s 

earlier comments in that case, which were to the effect that the Crown was acting in a 

private rather than public capacity when it was discharging a fiduciary duty of the cype 

dealt with in Gu&, it would seem that what is contemplated here is a sort of private 



rather than public enactment. It might be suggested, by andogy, that the Crown is doing 

just that whenever it passes an Order-in-Council to give effect to an Aboriginal land title 

mender .  Indeed, in the Lower Kootenay case, a fdure to obtain such an Order-in- 

Corncil formed the basis for a h d ù i g  that the Crown had breached its fiduciary duty in 

not acting to perfect a surrender and in failtig to advise the Aboriginal Band that it had 

not done so. While the same argument was advanced in the Gitan- case, in disposing 

of the plaintiff band's action on other grounds, the British Columbia Supreme Court 

choose not to address this particular argument on its merits. 

In light of judgments such as that of Dubé J. in the Lo- K o o t e ~ y  case, it is now 

dear that the specific fiduciary duty which arises on surrender will continue to exist for 

the duration of any lease which may subsequently be entered into. As the St Mky t &nd 

case illustrates, the creation of a rwersionary interest qualifies the m e n d e r  in a manner 

which will perpetuate the attendant duty on the Crown. Based on the dicur in Smiahmoo, 

there may well now be a fiduciary duty to condition any "taking" of Aboriginal land 

through the use of such reversionary provisions. 

The obligation to ded with the Aboriginal title interest for the benefit of the 

Aborigind group concemed also raises a spe&c fiduciary obligation to ensure that proper 

compensation is paid whenever that interest is transferred, regardless of the means used 

to effect the transfer. In this respect, the  GU&^ principle may be said to transcend the 

surrender context. However, as Kmgw suggests, in assessing the extent to which such an 

obligation has been discharged, the courts wiIl not look behind the exercise of the 
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Crown's discretion where the Crown has acted "honedy" and "prudentlyn for the benefit 

of the Aboriginal tide holder. 

We have seen how, following on the heels of the Spmow decision, courts at all 

levels have demanded justification of government regdations which infringe upon the 

Aboiginal rights recognized and affirmed by s.35(1) of the C o d ~ o n  Act, 1982. Given 

Cory J.'s judgment in Badger, it can now be said that the justification test will apply 

equally to the infringernent of treaty rights. As the C h i p u s  of Nawarh case indicates, 

the S'rrow j d c a t o r y  scheme is not itself an Aboriginal right. 

Examples of cases where provincial or federal regdations have been found to 

infringe upon Aboriginal or treaty rights in a manner which could not be justified, having 

regard to the government's responsibility to act in a fiduciary capacity, include the 

McPhmon, Jack, Sampson, Little, Budger, N W ,  Gkzdstone and Adam cases, to name but 

a few. For the most part, these cases have dealt with Aboriginal hunting and fishing rights 

where the practice is being carried out for socid, ceremonid or sutenance purposes. 

However, in light of the Supreme Court's defision in Gladrtone, it is equally apparent that 

an Aboriginal right can also have a commercial aspect. 

In establishing the correct order of priority to be given to Aboriginal rights which 

have a commercial aspect, the government will be allowed to take into account the fact 

that such Aboriginal rights are not "internally Iimitedn. In this regard, the Court in 

Gladstm rejected the notion of exclusivity of priority, suggesting instead that the Court 

will only inquire whether the government has taken the "existence and importancen of 

such rights into account in a manner which is consistent with its fiduciary obligations. 
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While the requiremena of conservation may coIlStitute a justifiable limitation on 

Aboriginal rights, as the decisions in Adams and Coté indicate, it is incumbent upon 

Parliament to provide spe&c regdatory guidance to its Departmental officials to ensure 

that they are properly equipped to discharge th& functions in a manner which is 

consistent with the Crown's fiduciary duties. As the jack case illustrates, the Crown is 

also under an obligation to consult with Aboriginal groups before regulating resource use 

in any way which could consunite a prima faCie infringement of Aboriginal rights. 

However, such condtations will o d y  reflect the fiduciary nature of the Crown- 

Aboriginal relationship where it is done meaningfully. Having said that it now seems 

equally apparent that Abonginal groups do not have a veto on any particular conservation 

measure being proposed. Furthemore, in light of the Ontario Court of Apped decision 

in Peny, it would seem that there is no "affirmative obligation" on governments to reach 

agreement with Aboriginal groups concerning the nature and extent of any deged 

Aboriginal right before establishing wildlife enforcement policies. 

To the excent that the decision of the British Columbia Court of Appeal in 

Delgamuukw may be considered authoritative, the fiduciary relationship would seem to 

preclude the Crown from arguing that Aboriginal title has been &guished in the 

absence of evidence of a "clear and plainw intention to do so. If otherwise valid, this 

proposition should also apply equally to the alleged extinguishment of any other 

Abongid  right, in consequeme of the Supreme Court's decision in the Van der Peet case. 

As noted by Lamer C.J. in Adams, the concept of Aboriginal rights articulated in Van der 

Peet includes the Abonginal title interest. While the rationde for Macfarlane J.A.'s 
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condusion on this point, in Delgumuukw, is somewhat undear, it may be presumed, b d  

on his related observations, that the proposition derives from the Crown's obligation to 

act in "the best interests" of Aboriginal tide holders - the obligation which may be said to 

take hold whenever the Aborigind interest in reserve lands is to be disposed of by 

surrender or expropriation. Taking Macfarlane J.A.'s condusion a s e p  further, it might 

wen be possible to argue that there is now a presumption against extinguishment which 

can only be displaced by evidence of a Wear and plain" intention. 

The Crown would be in breach of a fiduciary duty where it places arbitrary 

limitations on the Aboriginal use of vacant Crown land in a manner which prevents 

members of an Aboriginal group from exercising th& Aboriginal rights. However, in 

light of Cory J.'s conclusions in Nki ,  we now know that the mere requirement of a 

licence is not in itself unreasonable. Moreover, regdations which impose motor vehide 

access fees, of the nature under consideration in Coté, cannot be said to infringe Aboriginal 

rights where they do not prwent users from obtaining access by other means. hdeed, the 

Court in Coté was of the view that such fees may actually facilitate the exercise of 

Aboriginal rights where they serve to generate revenues which are dedicated to the upkeep 

of roads relied upon by Aboriginal rights holders. 

While the courts have suggested that the failure to take Aboriginal concerns into 

account in dedicating vacant Crown lands to specific uses reflects poorly on the honour 

of the Crown, they have so far been unwilling to subject the process by which vacant 

Crown land is dedicated to other purposes, to fiduciary analysis. The Gitludahi case is 

representative of this reluaance. In this regard, it seems l o g i d  to assume that resource 
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based Aboriginal or  treaty rights will be rendered meaningless once the lands on which 

the resource is located are dedicated to another purpose or otherwise rendered d i t  for 

the intended Aborigind use. Howwer, to date, the courts have dedined to accede to the 

argument that a failure on the part of the Crown to d e r  exclusive title to public lands 

on which an Aborigind rïght is practised, to Aboriginal right holders, would place the 

Crown in breach of a fiduciary duty. On a more positive note, it may be observed that, 

in Lavis, Iacobucci J. left the door open to a finding that the Crown has a duty to faciltate 

the exercise of Aboriginal rights by enniring that Aboriginal users are given physicd 

access to such areas. S d a r l y ,  in light of the judgment in the Union of Nova Scotia 

Indians case, we now know that the failure of a govenunent administrative decision- 

making body to consider the Crown's fidudary obligations and responsibilities, in 

relation to a "recognized" Aboriginal interest, can constitue a failure to act with faimess 

and an "error of law" which will give rise to a successfd application for judicial review. 

ii. Upholding the Crown-Aboriginai Relationship - Whose 
Responsibility is it? 

In addressing deged breaches of fiduciary duty arising out of the Crown- 

Aborigind relationship, our courts have ok-times been confronted with the need to 

determine by whom the duty is owed. This should hardly be surprising given the 

pemive influence of government on h o s t  every segment of society and the likelihood 

that government action in one area - such as resource management - WU impact on 

Aborigid rights in ways which may not have been anticipated. The determination is 

considered to be of central importance in assessing the extent to which the Crown is both 
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willing and able to live up to its obligations to the Aboriginal peoples of Canada, and may 

well determine whether or not the fiduciary constmct will achieve the equitable results 

whidi were initially predicted on the basis of Dickson J.'s landmark judgment in Gzmirz. 

What seems undear, however, is whether the courts are using predictable criteria 

to assign responsibility and the ment to which such criteria are being applied d o r m i y .  

While some criteria appear to be emerging, there has to date been a disturbing la& of 

uniformity demomated in the approach taken by the courts. This should hardly be 

surprising given the fact that relatively little in the way of prinupled guidance has been 

provided by the Supreme Court on the subject. Moreover, those criteria which do seem 

to be emerging appear to have been based on or influenced by the pragmatic 

considerations wociated with ad hoc decision-making. 

As the facts in Kmgw demonstrate, riiffidties can arise when the Crown's other 

interests or duties conflict with the Crown's fiduciary duties or offend the Aboriginal 

"interest to be served"." In that case, conflicting national defence, transportation and 

Abonginal interests appeared to result in an interdepartmental clash of wills concerning 

the expropriation of reserve lands. Writing for the major*, Urie J. argued that, in such 

cases of confia, the dtimate responsibility for the dicicharge of the Crown's fiduciary 

obligations resides in the Governor in Council. 

2% this context, while it may be nomal to think in terms of conflicting govemment 
policies, the d e  could also have application where the duties owed two separate Aboriginal 
groups are in conflict, such as on the facts in Wavayakurn, discussed supra. 



More often than not, the courts have responded to the challenges posed by 

assigning the responsibility to discharge certain spe&c fiduciary duties to the federd 

Department of Indian Affairs. While not entirely free from doubt, the results in the 

Bluebeny River case suggest that this will typicdy be the case where the specific duty 

pertains to the Aboriginal tide interest. The finding in that case seems to have been 

premised on the &ence of those provisions of the Indian Act which assign de£ined duties 

to that Department whenever reserve lands are alienated As the St. Uary 's I n d k  Band 

case suggests, such a result WU ordinarily follow where the fiduciary duty in question 

arises in consequence of the surrender of Aboriginal title in circumstaoces where there is 

a continuing obligation on the Crown to deal with the land on the Aboriginal Band's 

behalf - notwithstanding the fact that that Department may have transferred title to 

another federal department. From a pragmatist's perspective, this particular approach is 

not without its attractions in that it dows other departments and govements to pursue 

their partidar mandates, at arms-Iength, fiee of the burden of discharging fiduciary 

obligations which, practically speaking, they may have little knowledge of? hdeed, as 

we saw in the Union of Nova S c o h  Indians case, other Departments may be unaware of 

or reluctant to assume that they owe such duties - even in situations where they possess 

the excIusive authority to make administrative decisions which have the potential to 

infringe existing, unextinguished Aboriginal interests. As the result in that case 

**%ee Waters, supra note 11 at 419-424 where a detailed andysis of this issue was 
undertaken in connection with the decision in Kiuger. Waters points out that, even if some 
"acceptable Departmental practice" c m  be established, "we are still left with the position of 
the Govemor-in-Council where ultimate responsibilities meet". 



dernorutrates, it would be unwise to assume that DIAND will necessarily always be the 

Department which is in the best position to uphoid spe&c fiduciary obiigations. 

Where the duty is of a "gened" type, in the sense of pertainhg to the Crown's 

overarchhg responsibility to act in a fiduciary capacity - rather than a specific treay, 

agreement or statutorily-based obligation - the broad-based nature of the duty suggests a 

greater latitude for the courts to hold other Crown entities responsible for their actions 

than might otherwise be the case. In holding a provincial minïstry responsible for the 

condua of a criminal investigator, whose actions did not uphold the fiduciary's general 

duty of loyalty, the Saskatchewan Court of Apped may be said to have taken this 

approach in Wolfee. Nevertheless, as the McPherson case illustrates, some trial judges are 

reticent to ftid for Aboriginal appellants in situations where the govemment has hitherto 

not received any direction from the court concerning the nature and extent of the right 

in question. Furthemore, as the GitItcdahI case suggests, there is also some reluctance to 

assign responsibility to provincial governmentd departments, in situations where doing 

so would have a retrospective impact on governent decision-making, unless the duty in 

question is of a highly specific nature. 

In some cases, it is the actions of Crown agencies which have been the subject of 

judicial scrutiny. Such cases are orduiarily disposed of on an ad hoc buis, having regard 

to the unique nature of the Crown entity concerned. For example, in the Gitiznmaar case, 

a provincial public utility was held to be sufficiently separate from the Crown, such that 

it could not be held liable for a breach of fiduciary duty arising fiom a surrendes of 

Aboriginal lands, notwithstanding the fact that it had subsequently benefited from the 



surrender as the ultimate grantee. 

Supreme Court found that a federal 

fiduciary relationship vis-a-vis the Abonpa l  parties appearing betore it inasmuch as it 
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Similady, in the National Energy Board case the 

government agency codd not be said to stand in a 

. . .  . - . *  . . 

was discharging a quasi-judicial function. 

The question of responsibility may dtimately nirn on whether or not the Crown 

entity involved is in a position to adversely affect the Aboriginal interest protected by the 

relationship. For example, in the Union of Nova ScotUr Indiam case, the exercise of a 

Mininerial discretion to accept as satisfactory an enviroflfnental screening report, and 

allow a dredging project to proceed, was deemed SuffiCient to give rise a fiduciary 

obligation on the part of the decision maker to consider the possible adverse effects of that 

decision on an existing, unextinguished Aboriginal right to fish for food in the region in 

question. Notwithstanding the fact that officials within DIAND were aware of the 

report, and the Aborigind applicant's objections to it, the obligation was deemed to be 

owed by the Department of Fisherks and Oceans as the "lead responsible party" under the 

Act in question. Similady, while Indian veaties are primairily a matter of federal concern 

and oft-times raise "specific" fiduciary duties, it may still be possible to hold a provincial 

Crown entity to a fiduciary standard where it actions unilaterdy infringe Aboriginal or 

treaty rightsW 

Indeed, we have already seen how, following on the heels of the Spavow decision, 

courts at all levels have demanded justification of government regdations which infringe 

='On the question of treaty rights, note La Forest's comments in Mitchell discussed supra 
note 109. 
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upon the Aboriginal rights recognized and affirmeci under S. 35(1) of the Cdtution Act, 

1982. Of note, in his 1996 judgment in Coté, Lamer C.J. uted W g e r  as authority for the 

proposition that the Spamow test has application to both federal and provincial laws which 

infringe upon Aboriginal and treaty rights. In t h ï s  regard, he observed that s.35(1) does 

not distinguish berneen federal and provlncid laws, pointing out that the standard of 

"constitutional scmtiny" shodd be uniformly applied to regdations passed by both levels 

of g~vernment.~' Examples of cases where provincial regdations have been found to 

infringe upon Aboriginal or treaty rights in a manner which could not be j d e d  having 

regard to the govemment's responsibility to act in a fiduciary capacity indude Mdherson, 

Wolfe, and Badger. 

iii. Judicial Approaches to Conflict of Interest in the Crown-Aboriginal 
Relationship. 

As we have seen in Chapter m o ,  a fiduciary is precluded from using his position 

to his, or a third parties advantage, and is prohibited from entering into tramactions with 

third parcies which would be inconsistent with the subject matter and purpose of the 

fiduciary's relationship with the benefidary. These proscriptions are typically embraced 

by the s d e d  "nocoriflict" d e .  From the standpoint of an Abotiginal plaintiff, there 

are obvious benefits to basing a daim for breach of fiduciary duty on apimficie case of 

conflict of interesP Simply put, a fiduciary who is found to be in a conflict of interest 

"8Badger, supra note 128 at 185. 

UgWhere the Crown, as a fiduciary, is fomd to be in a conûict of interest, the onus will 
be on the Crown to show that it acted in the best interests of the Abonginal beneficiaries. 



will be held to a higher standard of accountability than one who is not. Not surprisingly, 

the Crown has traditiondy resisted any suggestion that it can wer t d y  be in a conflict 

of interest. 

Prior to 1995, there was an almost total lack of guidance boom the Supreme Court 

conceniing the application of the "no-conflict" d e  within the context of the Crown- 

Abonginal relationship. As a r d t ,  lower court judges were forced to confront the 

conflict of interest issue largely on their own terms. Th& reluctance to do was h o a  

palpable. To the extent that they did tackle the issue, they did so largely on an ad hoc 

basis, which may in part explain the largely dettered regard accorded pragmatic 

considerations. 

Urie J.'s judgment in Kwger provided an early indication that the Federal Court 

of A p p l  was not indined to view the fiduciary's duty of loyalty in exclusive terrns when 

it was the Crown who was cast in the role of fiduciary. Moreover, he was the fLst to 

suggest that fiduciary duties arising out of the Crown-Aboriginal relationship could be 

assessed and discharged by the Crown having regard to other competing Uiterests and 

In such cases it will be necessary for the Crown to establish that it achieved the best possible 
outcome for the plaintiff such as, for example, by establishing that it obtained the highest 
possible r e m  on assets it was investing. Where no conflict of interest is alleged, a breach 
of fiduciary duty can only be established where the plaintiffis able to prove that the Crown 
did not act in its best interests in exercising a particular discretion. However, the Crown, will 
be able to mount a successful defence merely by leading evidence to show, on a balance of 
probabilities, that it acted honestly, prudently and for the benefit of the Aboriginal plaintB. 
Both standards are discussed by Dubé J. in the Lower Kootenay case, discussed supra. 
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obligations. This pragrnatic "balancing of interests" approach would later be adopted by 

other courts.m 

Other judges have instead chosen to "read downn a pvticular duty in a way which 

d o w s  them to assess the Crown's deged misconduct a g h  the fiduciary's "general" 

duty of loyalty, rather than the more onerous standards which ordinarily appertain where 

a specific fiduciary duty is involved. The Erzstttzrsin Band case is representative of this 

approach. In considering the obligations on the Crown as a party to a comprehensive 

agreement, the Court in that case seemed to go out of its way to avoid charactewig the 

Crown's role in terms which would have suggested that the Crown-Aboriginal fiduciary 

rdationship gave N e  to any specific duty, other than the obligation on both parties to act 

with reasonableness and good faith. This made it very easy to condude that it had been 

proper for the Crown to represent non-Aboriginal interests in the negotiations leading up 

to the ]ames Bay and Northm Quebec Agreement. 

The courts are also qui& to emphasize that not every aspect of a fiduciary 

relationship takes the form of a fiduciary obligation in circumstance where the very 

mandate of the Crown entity requires that it resolve confiirring interests. This tendency 

U%ytnt suggests that "whenever the Crown balances the interests of aboriginals with 
other government parties or inter&, the Crown is in a conflict" (see M.J. Bryant, "Crown- 
Aboriginal Relationships in Canada: The Phantom of Fiduciary Law" (1993) 27 U.B.C. L. 
Rev. 19 at 43). If he is correct, how can this be considered an acceptable approach for a 
court to adopt? The question is discussed in detail in the next chapter. 
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is evident in die Supreme Court's h a n h g  of the Notional Energy Board case, as weU a 

number of subsequently considered lower court de ci si on^.^' 

On the other hand, the need to address the conflict issue may be avoided entirely 

where the facts are interpreted in a marner which negates the possibility of conflict. A 

similar result is achieved where a judge sirnply condudes, without deciding the issue, that 

even if a conflict of interest may have occurred, the Crown has met the necessary burden 

by proving that it did not realize a personal economic benefit - a "safen conclusion given 

that government's primary role is to serve the public interest. Both approaches are 

represented in the judgments of Gonthier and McLachlin JJ. in the BIwebw>y River case. 

As the curious result in the McPherson case aptly illusuates, wen the identification 

of a highly specific Abonginal rïght - such as the right to hum moose for subsistence 

purposes - may not be d c i e n t  to overcome the courts' reluctance to take any action 

which could undermine a government's efforts to advance broad-based social objectives. 

The same tendency seems to underscore the "cwxistence" approach which Madadane 

J.A. advocated in the Delgamwkw case. In his view, it was essential that the rights of 

Aboriginal peoples be considered, having regard to other conflicting interests, in order to 

achieve a "proper balaxicingfl of a l l  interem, through a process which promotes 

consultation and reconciliation. The "cwxistencen approach which he advocates seeks 

to rninimize the role of law and strict adherence to legal rights. 

U'~or example, see the Chippavar of Nawash case discussed supra. 



As noted in Chapter mo, as an exception to the general proscription against acting 

in a mannes which is inconsistent with the subject matter and purposes of the fiduciary 

relationship, a fiduciary's conduct will not be considered offensive if it is "otherwise 

authorized by law". To date, the courts have not applied this exception when considering 

the options open to the Crown where its fiduciary obligations appear to con£lict with 

another Iegal requirement. For example, when faced with an apparent conflict between 

the Crown's general duty of loyalty to a particular Aboriginal group and its obligations 

under the Accecs to Infomtbn Act, the Court in the Chi&wus of Nawash case might have 

invoked this exdusionary d e  to excuse the conduct of the respondent rather than simply 

deny that the Crown was a fiduciary. It may be that the courts are uncertain whether the 

exception should be applied withli the contes of the Crown-Aboriginal relationship in 

view of the fact that the Crown is uniquely placed to change laws which cause hardship, 

where it is deemed appropriate to do so having regard to the public interest. This may, 

for example, explain why, in the St. Mary's Band case, the British Columbia Supreme 

Court seemed to suggest that, when faced with such a conflict, the Crown should weigh 

the public policy considerations in favour of protecting the particular Aboriginal right 

against those which underscore the conflicting legd rule. However, while the notion that 

the Crown should act as  a conciliator and hannonize conflicting interests appears 

consistent with its political role, the approach hardly seems appropriate when viewed 

from a fiduciary law perspect i~e .~~ 

U2As noted in Chapter two in relation to note 62, in a classical sense there is, of course, 
nothhg to prevent a fiduciary h m  owing a duty to more than one beneficiary, provided that 
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As the Wezerqrxkhum case illustrates, Aboriginal interests can &O conflict with 

other Aboriginal interests in situations which would seem to place the Crown in an 

untenable position as a fiduciary. Li choosing to cast the Crown in the role of arbitrator 

the trial judge in that case effectively relieved the Crown of its duty to act in the best 

interests of either Party. While the solution solved an immediate problem, £rom an 

Aboriginal plainuffs standpoint, the approach taken would seem to call into question the 

overall benefit and utility of the fiduciary model. 

One might have expected that fiduciary duty would have been raised as a bar to 

the expropriation of reserve land for government purposes on the basis of the "no 

conflict" d e .  This has not been the case. To the extent that Semiahmoo is represenrative, 

the courts seem to accept that such "takings" may well be necessary havüig regard to the 

duties owed the public at large." Indeed, to the extent that the expropriation power has 

been discussed at all in a fiduciary context, the courts' concem has simply been directed 

towards ensuring that Aboriginal interem were impaired "as litde as possible". 

Based on the foregoing cases, one might well condude that the judicial response 

on the "conflict" issue has not dways been consistent or principled. However, if recent 

dicta proves indicative of the approach to the issue which the Supreme Court intends to 

in so doing his conduct does not conflict with "the duties to be performed" or offend the 
"interests to be served" . 

U3A view reflected in McLachlin JO's recent dissent in Opetchesaht Indian Bmd, supra 
note 16, where it was observed, obiter, that "[wlhere the greater public good so requires, 
interests in reserve land may be expropriated". 



take in the h e ,  a "relaxed" appsoach to the no-conflict d e  may well 

insofar as the interpretation of Aboriginal and treaty rights are concerned. 

In this regard, Cory J.'s 1996 judgment in Badger is noteworthy. In light of his 

comments in that case, and his subsequent comments in N U ,  "reasonableness" may now 

be said to form an integraI part of the Spawoller justification test. In this regard, courts are 

now required to consider rhe reasonableness of the governrnent's actions when 

deterrniniflg whether a p i m  f& in£ringement of Aborigind rights is justifiable. To the 

extent that this standard is a flexible one, it will no doubt provide some measure of 

comfort for judges faced with the need to apply the j d c a t i o n  test in the face of a +mu 

fa& infringement of Abonginal or treaty rights. 

Lamer C.J. penned his judgment in GIadnone on the heels of Cory J.'s judgments 

in Badger and Nihal. In GGladrtone, Lamer C.J. provides a means of determtitig whether 

a limitation on Abonginal rights d be considered reasonable. In this regard, Lamer C.J. 

indicates that it is permissible for governments to impose limitations on Aboriginal rights 

in order to pursue objectives of "compebg" and "substantid" importance to all 

Canadians. Drawing on the recondiation theory which he had developed in Van cier 

Peet, in Gladstone Lamer C.J. condudes that Aborigind rights are to be balanced with 

other "compelling and substantid" objectives in order to reconcile Aboriginal societies 

with the rest of Canadian society. Indeed, what Lamer CJ. seems to be suggesting is that 

the Crown is expected to wduate the rights recognized and affirmed under S. 35(1) having 

regard to the interests and rights of other individuals or groups. In light of Lamer C.J.'s 

subsequent judgment in Adams, we now know that the "compelling and substantid 



importance" test wrll have application court is called upon to determlie, 

Spamw, whether a particular govenunent priority scheme accords the proper level of 

priority to any Aboriginal right. In other words, it would be a mistake to condude that 

the latter test applies only to Aboriginal rights which have no intemal limitation, such as 

the Abonginal right under consideration in Gladnone. 

To date, the Supreme Court has not explained how iu relaxeci approach to the no- 

con£Lict d e  serves to uphold the rationde of accountability which is so central to both 

the dassic and modem views of the fiduciary constnict. Therefore, while one might well 

argue that the "flexiblen approach which the Supreme Court has recently applied to the 

interpretation of s.35(1) has the potentid to redefuie the role of the Crown and the nature 

of the Crown-Aboriginal relationship, it is dZ£i.cult to predict the impact which this 

development is likely to have."* Of note, the Supreme Court so far has only chosen to 

adopt r h i s  approach when considering Abonginal or treaty righu. It rem& to be seen 

whether the same logic will be invoked when considering the central issue of conflict in 

relation to the Aboriginal title interest. 

In the n e z  chapter we will consider the appropriateness of any deviation kom the 

"no-conflict" d e  from the standpoint of both parties to the Crown-Aboriginal 

relationship within the context of a general assessrnent of the continued viability of this 

pdcular variant of the fiduciaty construct. 

r14The implications of these trends will be examined in greater detail in Chapter six. 



Chapter 6 - Conflict and the Future of the Crown-Aboriginal 
Fiduciary Relationship: Where do we go from here? 

Introduction: 

As we saw in the previous chapter, the courts are currently engaged in the process 

of attempting to find workable solutions to the practical problerns posed by the need to 

apply fiduciary standards and principles - indudlig the so calleci "noco&ctn d e  - to the 

Crown-Aboriginal relationship. While, for the most part, the courts have succeeded in 

explaining when s p e d c  fiduciary duties will be owed by the Crown, they have largely 

failed to d e h e  or give meaning to the Crown's general duty of loyalty beyond the vague 

assertion that the "honour of the Crown" must be upheld Moreover, there has been a 

disturbing lack of uniformity demonstrated in the methodology and criteria being used 

by the courts to determine who they are prepared to hold primarily responsible for 

discharging the Crown's duties - a situation which may in part reflect the pragmatic 

considerations associated with the ad hoc approach which has tended to predominate 

judicial decision-making in this field. S d a r l y ,  the courts' response on the "conflict" 

issue has not h y s  been consistent or principled. Although the recent emergence of the 

socalled "relaxed" approach to the no-conflict rule is considered noteworthy, the courts 

have so far failed to explain how it upholds the rationale of accountability. 

In keeping with the focus of this thesis, the overarching theme in this chapter is 

the pervasiveness of the conflict of interest which is at the heart of the Crown-Aboriginal 

fiduciary relationship, and the need to acknowiedge the extent of the conflict problem and 
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the implications it has for the future role and viability of the Crown-Aboriginal fiduuary 

relationship. In this respect, while fiduciary Iaw may indeed offer the "most compelling 

and effective means within existing law to achiwe justice in the area of aboriginal rights",' 

questions remain as to whether the fiduciary standard is really appropriate in these 

circumstances - pax=tidarly in view of the no-conflict proscription which features so 

prominently in fiduciary doctrine and the myriad of 0 t h  duties, obligations and 

responsibilities owed by the Crown. 

At the outset of this chapter, we will take up where we lefc off in Chapter three 

by continuing to explore the sources of conflict which underscore the Crown-Aboriginal 

relationship. That inquiry will necessarily involve a discussion of the systemic sources 

of conflict widiin the Crown-Aboriginal relationship and conflict's legacy. Following our 

discussion of the sources of confiict, we will examine government and Aboriginal 

perspectives on the Crown-Aboriginal fiduciary relationship with a view to broadening 

Our understanding of the concems and expectations which both parties bring to the 

relationship. It is intended that this discussion illustrate the need for a process of renewal 

which is M y  cognizant of the depth and implications of conflict, bcluding its impact on 

the Crown's ability to discharge its fiduciary obligations to the Aboriginal peoples of 

Canada. In understanding the full extent of the challenge implicit in that requirement, it 

may be helpful for the reader to have regard to the paradigm situations presented in the 

'MJ. Bryant, "Crown-Abonginal Relationships in Canada: The Phantom of Fiduciary 
Law" (1993) 27 U.B.C. L. Rev. 19 at 20. 



introductory chapter as well as the issues with which the courts were confronteci in the 

cases discussed in Chapters four and five. 

In keepïng with the conflict theme, a number of specific recommendations will be 

presented in the latter ha3 of this chapter with a view to faciltakg the pro- of renewal 

which the Repofi ofthe Rayai Commkbz on Abon'ginai Peoples now urges be undertaken? 

These recommendations are discussed within the framework of what are considered to be 

five fundamental requirements which must be addressed before the principles of renewal 

can be applied to the Crown-Aboriginal fiduciary relationship in any meaningfd way. 

In this regard, it is considered essential that the foIlowing requirements inform the process 

of restruauring the Crown-Aboriginal relationship: 

1) All parties must approach the question of fiduciary duty having regard to a 
rationa, prinupled consideration of what the fiduciary constmct is and what it can 
and cannot be expected to achieve. 
2) The courts must work diligently to clear up the confusion surrounding the 
fundamental question of when a fiduciary relationship may be said to arise outside 
of the traditional fiduciary classifications and address the implications of that 
choice in terms of the Crown-Aboriginal relationship and the application of the 
no-conflict d e .  
3) If the fiduciary doctrine is to have meanuig in the Crown-Aboriginal context, 
then the noconflict d e  must be enforced where it would be appropriate to do so. 
4) The courts must respond to the need to give greater meaning to the 
relationship and the responsibilities of each party by explaining how the Crown- 
Aboriginal relationship is sui generk. 
5) Govenunent must work to restore confidence in its abdity to uphold the 
Crown-Aboriginal relationship by enswing that those whose responsibility it is 
to discharge the Crown's lawful fiduciary obligations are shielded fiom obvious 
sources of conflict. To the extent practicable it must also work to elirninate 
longstanding sources of irritation in the Crown-Aboriginal relationship. 

'Canada, Royal Commission on Aboriginal Peoples, Report of tbe Rayal Commission 
on Abori'ml Peoples (Ottawa: Queents Primer, October 1996) [hereinafter Royal 
CornmissMn Report]. 
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Und these fundamental requirements have been addressed many will continue to question 

whether the role of fiduuary, which presupposes a strong meanue of loyalty and good 

faith, is demonstrably unsuited to the Crown which mus "balance the interesu of the 

state with the prominent status accorded aboriginal rights under the lawn,' and indeed, 

whether a fiduuary mode1 for the Crown-Aboriginal relationship is capable of living up 

to iu potential. These fundamental requirements should ais0 be borne in mind when 

considering the discussion of the sources of conflict in the Crown-Aboriginal reiationship 

and the perspectives on the relationship which are presented in the fint two portions of 

this chapter. 

B. - Sources of Conflict in the Crown Abori gind Relationshio: 

In Chapter three we examined the roots and sources of the hinoric Crown- 

Aboriginal relationship. We saw how the Crown's sovereignty or power over the 

Aboriginal peoples of Canada was exerted piecemeai over an egtended period of rime. For 

their part, Aboriginal groups were encouraged to place reliance on the Crown, the 

guarantees enshrined in the treaties they entered into, as well as in the provisions of the 

Royal Proclamation of 1763? The Crown-Aboriginal relationship evolved to the point 

where, by the lare eighteenth cenniry, a coherent common law "doctrine of Aboriginal 

rights" had emerged out of a number of legal principles "suggested by the actud 

- -  - -  - - - - - - - - 

'Bryant, supra note 1 at 42. 

4RayalA.oclamati~n, 1763, R.S.C. 1985, App. II, No. 1 [hereinafter Royal Prochmdun]. 
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of life in North America, the attitudes and practices of Indian societies, 

broad d e s  of equity and convenience, and imperial poli~y".~ However, as has been 

previoudy noted, the RoyalProclamation of 1763 did not end the abusive practices it was 

designed to halt and the promise of protection inherent in the ter= of that document 

went lasgely unrealized. As the Rqort of the Royal Commiaon on Aborigi~tl~I PeopIes 

notes, 

[bk  the late 1700s and early 1800s, we came to a fork in the road. While 
Aboriginal peoples by and large wanted to continue with the te- of the original 
relationship, non-Aboriginal society and its govemments took a different course 
... . This was a course that involved incursions on Aboriginal lands, lack of respect 
for Aboriginal autonomy, and commitments to the idea of European superiority 
and the need to assimilate Aboriginal peoples to those norms, through coercive 
measures if ne~essary.~ 

Nor did the situation improve following Codederation. The transition from 

"tribal nationn to "legal incompetentn under the bilateral federallprovincial system 

became cornplete when the fkst Indian Act was passed in 1876. Under that Act, "the 

individual Indian [was] recast as a dependant ward - in effect, the child of the state. 

Protection no longer meant maintaining a more or Iess permanent line berneen Indian 

Slattery, "Understanding Aboriginal Rights" (1987) 66 Can. Bar Rev. 727 
[hereinafter Slattery, "U. A.R. "1 at 73 6-37. 

6Canada, Royal Commission on Aborigind Peoples, R q m  Looking Fomurd, Looking 
Back, vol. 1 (Ottawa: Queents Printer, Oaober 1996) [hereinafcer Royal Commission 
Report, vol. 11 at 236. 
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lands and the settler souety; it meaat the very oppositew? Moreover, the Act allowed the 

government to expropriate reserve lands, without any re4;rement for a sumender.' 

As the events at kesa take  (Oka), Gustafien Lake, and Ipperwash suggest, 

problems continue to cloud the relationship between the Crown and the Aborigind 

peoples of Canada Notwithstanding the best of intentions of some government 

politicians and bureaucrats, the institutions of government simply seem unable to provide 

the requisite, promised level of protection for Aboriginal interests. This has left 

Aboriginal Canadians fnisuated. As the Royal CommLmon has observeci, in the minb of 

many, 

[vliolations of solemn promises in the treaties, inhumane conditions in raidentid 
schools, the uproottig of whole communities, the denial of rights and respect to 
pauiotic Aborigind veterans of two world wars, and the great injustices and small 
indignities inflicted by adminimation of the Indtzn Act - all take on mychic power 
to symbolize present experiences of unrdenting injustice9 

But what is it that has seemingly stymied all attempts by a succession of Canadian 

govemrnents to build strong relationships with the Abonginai peoples of Canada? 

The Crown-Aboriginal relationship is a very complex relationship which reflects 

the mulei-faceted nature of Aboriginal societies, the vagaries of history and the 

idiosyncrasies of the many individuals whose efforts have iduenced the course of the 

relationship, for better or worse, over successive generations. Without oversimp&ng 



or m h k i z h g  the intricacies of that relationship, one is inexorably drawn to the 

condusion that there are forces at play which have semed to undermine the effective 

implementation of the basic principles which were meant to define and give the 

rdationship meaning, While various exphnations may be advanced for the longstanding 

inability of the Crown to uphold the obligations of the Crown-Aboriginal relationship, 

in this chapter it is argued that a root source of the problem is and has always been one 

of conflict of interest, 

h this respect, few would dispute the conclusion that the Aboriginal peoples of 

Canada have been traditionally and uniquely vulnerable to the exercise of the Crown's 

power, particularly where Aboriginal Literests have corne into coQict with non- 

Aboriginal interests. Moreover, it may be argued that the problem of conflict - a problem 

which has traditionally centred on, but is by no means limited to, the Aboriginal title 

interest - is the one constant variable in what has othemise been an evolving relationship. 

Arguably, conflict has also been the most destabilizing element in that relationship. The 

problem is pervasive in the sense that it is imbedded in the very philosophy of 

govemment as well as in the institutional process by which policy is formulated and 

implemented. Moreover, the legacy of connict continues to undermine the treaty 

relationship and the process for resolving outstanding A bo riginal claims. We will begin 

our discussion of the sources of coQict in the Crown-Aboriginal relationship with a brief 

discussion of the salient features of what, for want of a better description, may simply be 

referred to as the philosophy of the role of government in Canadian society. 



i. The Philosophy of the Role of Govemment in Canadian Society. 

The premise that "Govemment is a trust under which power can only be exercised 

for the good of the peoplew is a Western philosophic notion. The concept embodies the 

view that there is a social contract between the members of a democratic society and th& 

elected representatives who, in the tradition of seventeenth century English philosopher 

John Locke, act as a "Fiduciary Power" to "govern by promdgated establish'd Laws, not 

to be varied in pamdar Cases, but to have one Rule for Rich and Poor, for the Favorite 

at Court, and the Country Man at Plough. ... designed for no other end ultimately but 

the good of the People".lo This traditional view gives prominence to individual rights and 

responsibilities and is considered to be at odds with a collective view of rights wherein 

duties are defined and obligations assigned by reference to one's group identification.'' 

As Ponting and Gibbons observe, 

[ib Western liberal democracies su& as Canada, persons are usuaIly incorporated 
into the polity on an individual basis. All persons have equai rights in law as 
individuals, and their membership in one or another racial or political group is 
irrelevant to their voting ri&, civil rights, and eligibility to receive government 
benefits, services, and protections. Group rights per se do not exist. ... The very 

'9. Locke, Two Treatises of Government (P. Laslett (ed.), 1965) at 413, as quoted in B. 
Slattery, "First Nations and the Constitution: A Question of Trust" (1992) 71 Can. Bar 
Rev. 26 1 [hereinafier Slattery, "F.N.C. "1 at 266-67. 

"C. Massey, "Amencan Fidudary Duty in an Age of Narcissism" (1990) 54 Sask. L. 
Rev. 101 at 118, where Massey describes the "suuggle" betareen these "two cornpethg 
views of social organization" within the context of his discussion of the law of fiduciary 
obligation. 



concept of speual rights for another racial or political group is abhorrent to the 
small-l liberal ideology ... .12 

Based on the preceding description of the traditional Western democratic view of 

the role of govemment, some might wd argue that the federal govemment is obliged to 

justify its actions using a majoritarian standard whenever it purports to exercise its power 

in relation to "Indians, and lands resemed for the Indians". Indeed, the pervasiveness of 

this political ideology rnay, in part, explain the longevity of the assimilationkt 

rno~ernent.~ Simply put, if Aboriginal Canadians could be persuaded to surrender th& 

rights, they could become enfrmchised - which is to Say that they could be treated equally 

under the law." Conversely, demands for recognition of the rights of Aboriginal people 

are considered problematic "because they c d  for the adminimation of senrices, programs, 

I7.R. Ponting and R Gibbins, "Thom in the Bed of Roses: A Socio-political View of 
the Problems of Indian Govemment" in L. Little Bear, M. Boldt and J.A. Long, eds., 
Pathways to Serf-Dmimtion: Czd ian  Indiamand the Czd ian  State (Toronto: Univ. 
of Toronto Press, 1984) 122 at 132-33. 

I3The prevdence of this view may go a long way towards explainkg the aIxnost 
universal rejection of the Meech Lake Accord and the notion of "distinct societyn statu 
for those who reside in the Province of Quebec. Of note, Slattery, "F.N.C." su&z note 
10 at 271, suggests that "the Constitution incorporates a particular fiduciary relationship 
with the Province of Quebec". 

l4BY means of "civilizing and assimilating measures", it was also hoped to enhanchise 
hdi& and remove the protected statu which prevented Indian lands fiom becoming 
"pan of the provincial l&d regime" (see R d  ~ommission Rtpr t ,  vol 1 supra note 6 at 
277). The policy of assimilation has been widely criticized as "a dear betrayai of the spirit 
and intent of the treaties" (Chief John Snow, "Identification and Defuition of Our Treaty 
and Aboriginal Righu" in M. Boldt and J.A. Long, eds., n e  @estfor Jwtice: Aboriginal 
Peoples and Aboriginal Rights (Toronto: Univ. of Toronto Press, 1985) 41 at 43). 
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and laws on the basis of special status, collective rights, and cultural uniquenessn in ways 

which appear to contradict liberaldemocratic ide&." 

Closely related to the politid trust notion is the widely held view that the 

legislature is obliged to enact legklation with the objective of achievbg "the greatest good 

for the greatest number". The challenge inherent in this approach, which may be 

attributed to the utilitarian views of social theorist Jeremy Bentham, is not to undervalue 

mtiority rights in a way which "leads very quickly to a tyranny of the maj~rity".'~ In this 

context, the process of constitutional refom, which resulted in the recognition and 

affirmation of d g  Aboriginal and treaty rights, serves as a positive reminder of what 

is, after dl, an ongoing challenge. However, the govemment, and in paftidar the federd 

government, stands accused by many of being guilty of pursuing Abonginal policies 

which serve the interests of the majority of Canadians to the detriment of the Aboriginal 

peoples of Canada." Given the traditional view of the role of government in Canada, the 

, 7  accusation rnay not be without some foundation in reality. The 

explain why "Canadian governments o h  have little political 

view may dso help to 

and mord legitimacy 

lSS. Weaver, "Federal DifficuIties with Aboriginal Rights Demands" in M. Boldt and 
J.A. Long, eds., supra note 14,139 at 142. 

16W.B. Henderson, "Canadian Legal and Judicial Philosophies on the D o d e  of 
Aboriginal Rights" in M. Boldt and J.A. Long, eds., supra note 14,221 at 227. 

VIbid. at 227. Where it is argued that, "[ultilitarianism has found its way £rom social 
theory into legal theory in this country and has had negative conseq&nces for the 
treatment of aboriginal rights: the 1969 White Paper was a classic treatise of utilitarian 
thought". In this vein, see the trend referred to at note 15 1, infia. 
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among Aboriginal peoples"," partidarly when considered in conjunction with the 

principle of parliamentary supremacy. 

The principle of parliamentary supremacy has been widely criticized by some 

Aboriginal leaders as emblematic of Aborighd vulnerability. Reflections of that 

prinuple, which in iu most liberal forrn suggests that "Parliament can do anything, 

however unfair or oppre~sive",'~ are embodied in the expropriation power which is d l  

to be found in the current Indian AcP as well as  Li the legal conclusion that Aboriginal 

rights could be "extinguishedn where Parliament has evidenced its will to do so through 

the d e s t a t i o n  of a "clear and plain intention". As the product of a legislative system 

which embodies that prïnciple, the continued existence of the Indian Act is considered 

offensive to many Aboriginal Canadians. As Mercredi and Turpel have explained, 

[ilt may make a lot of sense for nodndians, but when parliamentary supremacy 
is applied to us - when Canada's political will is imposed on us through its laws - 
it Gomes oppressive. Our voices do not matter; they outnumber us, so they 
decide what is best for us. We have never agreed to be d e d  by a non-Native 
parliament. We wiU never subject ourselves to the idea that peoples other than 
ourselves have the exdusive power to make decisions on who we are, where we 
live, how we live and what our h u e  h01d.s.~~ 

"Canada, Royal Commission on Aboriginal Peoples, R q o w  Restructuring ne 
Relationship, vol. 2 (Ottawa: Queen's Printer, October 1996) [hereinafter Royal 
Cornmiaion Report, vol. 23 at 243. 

Wenderson, s z p a  note 16 at 225. 

2oIndian Act, R.S.C. 1985, c.1-5, s.35. 

2'0. Mercredi and M. Turpel, In the Rapids Navigating the Future of First Nations 
(Toronto: Viking, 1993) at 127. 





Indian policy is always shaped by the political, economic, and socid imperatives of the 

evolving 'national interest' " .23 

To the extent that the legislative hinction reflects traditional phdosophic notions 

of the role of govermnent in society, one would expect policy to be formulated having 

regard to what will ultimately have the greatest benefit for the greatest number of 

Canadians." While to some extent this assumption may be correct, what eventually 

emerges as government policy in the area of Aboriginal &airs, "is and always has been a 

collage of policies rather than a consistent policy framework with guiding principles or 

goals? The explanation for this apparent contradiction probably has more to do with 

pragmatism than philosophy. As a recent federal interdepartmental working group report 

emphasizes, "[tlhe business of government involves con£licts and trade-offs among a 

variety of competing inter- and objectives" .26 

=M. Boldt, Surviving as Idiam (Toronto: Univ. of Toronto Press, 1993) at 75. Boldt 
argues, at 69, that "'uidian policy' has dways been, and is today a design for sacdicing 
Indian interests for the general 'Canadian good,' that is the 'national interest'" and that 
"[nlowhere is the 'national interest' written more explicitly and unambiguously than in 
Indian policy " . 

the Royal Commission Report notes, federal Indian policy has traditiondy been 
"developed unilaterdy by federal authorities". That policy has tended to establish 
"preconditions for negotiations" and "constrain possible outcomes based on the 
preferences of the Crown" (Royal Comrnkion Rpwt ,  vol. 2 stlprrf note 18 at 570). 

f5Weaver, supra note 15 at 139. 

"Canada, Repost of an Interdepartmental Working Group to the Conmittee of 
Deputy Mininers on Justice and Legd Mairs, FiduMy Relatiomhip of tbe C r o m  with 
Aborigid People: Impiementation and finagement Imces, A G~uidefo Màmzgers (Ottawa, 
October 1995) [hereinafter Interdepartmental Working Group Report] at 23. 



While pragmatic decision-making may be accepted by some as "a vita element of 

good government in Canada",= others argw that the process leads to policies which are 

at best "short-~ighted".~' As the federal Working Group report notes, "[flrequently, 

aboriginal concerns may not coincide, or may be in direct conflict, with other interests 

or goverpment  objective^".^ The concern is that, in the absence of a dearly articulated, 

coordinated approach to Aboriginal issues, the process of policy formulation is rendered 

vulnerable to those "other" inter- as well as the ovemding demands of political 

expediency. Even where this process works to the benefit of a particular Aboriginal 

group, there is always the risk that any gains achieved on such a tenuous basis may well 

have a short Me span, given the very real possibility that, "what expedience can create, 

expedience c m  negate" .M 

In this regard, it must be appreuated that "the federal government is not a 

monolithic corporate entity whose component parts chLik and act in concert. Rather, its 

organizational complexity and s d e  inevitably leads to internal conflict among its various 

departments and agacies and to contradictory philosophies and policies". The problem 

'7Bruce Rawson, "Federal Perspectives on Indian-Provincial Relations" in J.A. Long 
and M. Boldt, eds., Government in Conflic? (Toronto: Univ. of Toronto Press, 1988) 23 
at 30. 

280. LYOIIS, "Spirituality, Equality, and N a d  Law" in L. Little Bear, M. Boldt and 
J.A. Long, eds., supra note 12,5 at 7. Lyons argues that, "most of the decisions that are 
being made today by govemments in Western societies have as th& point of reference the 
lifespan of a man or, worse still, the term of office of the decision makers. The result is 
some very short-sighted policies." 

291nterdepartmental Working Group Report, szpa note 26 at 23. 

qo ld t ,  szpa note 23 at 37. 



may appropriately be labelled "policy confusion"." Some would suggest that this 

particular problem has always undermtied the government's efforts to formulate 

principled Aboriginal policy. Proponents of this view argue that, "[flrom the outset the 

federal govemment's native policy has been charactecized by a series of unplanneci, 

uncoordinated, ad hoc policy initiatives, morivated in part by a humanitarian concem for 

the Métis and non-statu Indians and in part by politid arpediency"? If this perception 

is indeed accurate, then there may well be greater cause for concern now that goveniment 

priorities have shifred "away fiom a social justice emphasis to one of economic ~oncern"?~ 

In this context, it may also be significant to observe that the department responsible for 

Indian &airs "ocnipies one of the lowest nings in the govenunent hiera~hy".'~ While 

"individual ministers can be and have been sympathetic to native demands, they have 

neither the Ume nor, often, the skill o r  iduence to translate native demands into policy 

forms acceptable to cabinet"? As a result, "DIAND has been seen as having insufficient 

"Weaver, s v a  note 15 at 141. 

321bid. at 139. The lasting image is one of confusion, an impression compounded by 
some rather obvious regional differences. In this regard, it may be relevant to note that, 

[tlhe Indian Act applied differently to the northern territories, where there were 
no resemes. Provincial rwersionary rights to reserve lands, while of very limited 
importance in mon of the country, varied regionally. H u n t i ~ g  rights varied 
according to treatïes and the regionai constitutiond provisions in the Natural 
Resources Trader  Agreements. Half the country was covered by treaties and half 
was not (Douglas Sanders, "The Constitution, the Provinces, and Aboriginal 
People" in J.A. Long and M. Boldt, eds., s u p  note 27, 151 at 173). 

"Weaver, supra note 15 at 143. 

34Boldt, supra note 23 at 75. 

3SWeaver, supra note 15 at 143. 



capacitp to bring its own policy initiatives to fruition through the cabinet decision 

Central agencies do exist to "referee disagreementsn between Departments. 

However, these agenaes have often had little success in preparing "an overall native policy 

strategy acceptable to  abi in et"?^ This may, in part, explain the increased levd of 

"uncertainty and apprehension within government" - a condition which in tum "fosters 

a general reluctance" to seek meanuigful solutions to longstanding problems. In 

consequence, "instead of addressing substance or content of policies, the government 

stresses the process of policies and resorts to evasions and tactical manoeuvres in deaIing 

with native demands"? The initial govenunent reaction, or rather the la& thereof, to 

the Report of the Royal CommrSsion on Aboriginal Peoples seems indicative of this approach. 

Moreover, this tendency may &O provide a rationde to explain why disputes in high 

profile cases, such as the one which is at the hem of the Iitigation in Delgamuukw v. 

British Columbia,3g seem to defy all attempts to reach out of court settlements. Indeed, 

[i]n the highly sensitive political environment of competing interests that now 
surrounds Indian assertions and aspirations ... the courts are Uely increasingly to 
find themselves cded upon to replace the hesitations of a faltering politid process 

36Royal Comrnkion Report, vol. 2 supra note 18 at 355. 

3TWeaver, supra note 15 at 145. See &O the R d  Commisnon Reporty vol. 2 ncpra note 
18 at 355, wherein the Commissioners observe that "[tlhe absence of any effective 
oversight mechanism, aside from the courts, has been a matter of concern". 

'weaver, s u p r a  note 15 at 145. 

39DeIgamuukw v. British CoImbU1(1993), 104 D.L.R. (4th) 470,5 W.W.R 97 [leave to 
appeal & cross-appeal to S.C.C. granted 109 D.L.R. viHhereinafter Delgamuakw cited to 
W.W.R.]. 



and therefore to solve the disputes between these contending interests as well as 
determine the obligations of Canadian taxpayers, through the insvumentality of 
the federal govemment, to the kidian people.* 

iü. A Legacy of Confiia 

ki view of the foregoing, it should not be surprishg to discover that many 

govemment policy initiatives have been greeted with a certain measure of scepticism on 

the part of the intended Aborigind beneficiaries. The cynicism felt by many Aboriginal 

groups was dearly evident in the initia response accorded the 1995 federal policy on self- 

government." In this regard, the Assernbly of First Nations reacted to that policy by 

observing that, "as we all  know, the federal govemment has never accepted the First 

Nation understanding [of the spirit and intent of the treaties] and has never honoured 

their commitments nor respected the relationship"." Indeed, while "[tlhe potential for 

conflict on the part of the Crown is replicated in a number of areas"," the Crown's role 

in negotiating and administering its treaty obligations has been a longstanding source of 

animosity between the Crown and treaty nations. 

W.W.M. Waters, "New Directions in the Employment of Equitable Doctrines: The 
Canadian Experiencen in T.G. Youdan, ed., Equity, FUluMries and Trusts (Toronto: 
Carme& 1989) 411 at 421. 

"Minkter of Indian Affairs and Northern Development, Aborigiml Self-Goventment: 
Be Government of GrMda's Approach to Implemmtation of the Inhermt Right and the 
Negotiation of Abori'ml Self-Govmment (Ottawa: Public Works and Government 
Services, 1995)[hereinafcer Aboriginal Self-Government Policy]. 

42Assembly of Fim Nations, release, "White Paper on Negotiating Self-Govemment: 
Commentary on the Draft Federal Policy" (1995) a t  10. 

43Rotman, szpa note 22 at 265. 



Treaty agreements have been characterized as an important "mechanism for 

affkning collective rights and obligations on both sides, for sharing the land and its 

resources, and for agreeing to live in harrnony and partnershipn.* Moreover, as the couru 

have affirmed, treaties exist as an "independent" source of rights? Indeed, many 

Aboriginal Canadians adhere to the belief that, "[ix it was not for these treaty agreements - 

the written documents and the wociated oral promises and agreements - we might have 

lost ail of our ri+ as aboriginal peoplen." m e  the extent to which one considers that 

the Crown has upheld its treaty obligations may well Vary depending on the 

interpretation accorded individual treaty provisions, it is generdy acknowledged that, 

when it negotiated treaties with Aboriginal peoples, "the Crown owed coQicting duties 

to the treaty nations and to Canadians generally"." Nor is the conflict of interest Iimited 

*Royal Comrnzkion Repos, vol. 1, supra note 6 at 611. There are, of course many 
different types of treaties. As noted in Chapter three, some treaties provided for the 
cession of traditional Aboriginal lands, others guaranteed access to resources and still 
others have been described as veaties of fnendship which in some cases terrninated 
hostitities and exrended the protection of the Crown to the "treaty nation" concemed. 
The treaty process has both historic and modem aspects as evidenced by the process which 
culminated in the controversial James Bay and Northern Quebec Agreement. The 
ciifferences of opinion concerning the individual provisions of these treaties and 
agreements are considered to be beyond the scope of this thesis and will therefore not be 
addressed here. 

'%ee especially Simon v. the QUem, [1985] 2 S.C.R. 387,l C.N.L.R. 153 (S.C.C.). Also 
note R. v. Sioui, [1990] 1 S.C.R 1025 at 1044 wherein Lamer J. stated that, "what 
characterizes a treaty is the intention to create obligations, presence of mutudy binding 
obligations and a certain measure of solemnityt'. 

'%ow, supra note 14 at 41. 

''Royal Commisnon Rqort, vol. 2 nrpra note 18 at 75. In this respect, it may be argued 
that the possibility of unilateral extinguishment "must colour any analysis of the position 
of the parties as equal in bargainhg power" insofar as treaties entered into pnor to 1982 



solely to historic treaties, rather it stems from the fact that "Aboriginal and non- 

Aboriginal people have confli&g interests in the control and use of propertyn and the 

fact that the Crown owes duties to both segments of souetp." 

The same confIicting forces would serve to fninrate the process of implementation. 

For example, while Parliament was required to allocate suffiCient h d s  for treaty 

implementation, "Ci$ the federal Cabinet or senior civil servants did not recommend that 

sufficient monies be voted by Parliament to implement the treaties, then it simply did not 

happen".49 The Conmhttion Act, 1867, did not help matters. While that Act served to 

empower the federal legislanue with the authority to pass laws in relation to "Indians, and 

Lands reserved for the in di an^",^ it also served to vansfer the "ownership and control" 

of Crown (public) land to the provinces, "leaving the Dominion singularly ill-equipped 

to set aside reserve lands for the Indians and fulfil the ter= of treaties which it had the 

exclusive right and power to negotiaten? Aithough the "myth of a ' d e d  Crown', with 

are concerned p.W. Hutchins and D. Schulze, "When do Fiduciary Obligations to 
Aboriginal People f i e ? "  (1995) 59 Sask. L. Rev. 97 at 132). 

48J. Borrows, "Negotiating Treaties and Land Claims: The Impact of Diversity Within 
Fim Nations Property Literesu" (1992) 12 Windsor Y.B. Access Just. 179 at 180. 

49R.T. Price, Legacy: Indian Treaty Relatiomhips (Edmonton: Plains Publishing Inc., 
1991) at 65. 

S°Codt~tMn Act, 1867 (iJ.K.), 30 & 31 Vict., c.3 [hereinafter Co&tution Act, 18673, 
s.9 l(24). 

51N.D. Bankes, "Indian Resource Rights and Constitutional Enactrnents in Western 
Canada, 1870-1930" in L.A. Knafla, ed., Law &Justice in a New L a d  Essays in Western 
GznLzdtIan LegalHikory (Toronto: Carswell, 1986) 129 at 161-62, where Banks goes on to 
observe that, 

while the Dominion could sign treaties and accept a mender of hdian title, once 
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both Iwels of govemment ioydy seMng the same Queen", persists today, the reality of 

the situation is that where the federal Crown d&es to obtain additional lands for 

Aborigina use it must s t i l l  effect a purchase of the public lands before they will be released 

fiom provincial control." 

The record wodd seem to support the contention that, as a matw of policy, "[tlhe 

federal government has historically taken a minimalist approach to such [treaty] rights, 

acting only when pressed to react when its own interests are at stake"." Moreover, while 

the federal government has indicated that it recognizes that the "[elxisting treaties are 

fundamentd to the special relationship between treaty Fim Nations and the Crown", it 

has repeatedly emphasized that it "does not propose to re-open, change or displace" them 

in negotiating self-government agreements.% This policy is considered unacceptable by 

many Aboriginal Canadians who argue that, "[tlhe federal failme to implernent existing 

it had done so it could not dispose of those lands itself or set aside Indian reserves 
out of those lands. The logic of section 109 of the Act was that upon surrender the 
lands vested in the Crown in right of the province. Furthermore, despite the fact 
that the province was the main benefiuary of the surrender, it was under no legd 
or constitutional obligation to transfer land to the Dominion for reserves or 
contribute to the extinguishment of the Indian title. SimiIady, once resemes were 
surrendered the full bene6cia.i title vested once again in the province. 

52R. White-Harvey, "Rese~ation Geography and the Restoration of Native Self- 
Government" (1995) 17 Dalhousie L.J. 587 at 602. 

53Assembly of First Nations "White Paper", supra note 42 at 10. 

H A b ~ r i g i d  Self-Government Policy, supra note 41 at 9. 



treaties is a fundamental cause of many of the problems that Fint Nations face t ~ & ~ ~ ~ ~  

and that, as a result, some existing hinoric treaties m u t  be " rene~ed" .~~  

The processes established by the federal government to resolve outstanding 

Aboriginal daims appear emblematic of the conflict of interest which is at the h e m  of 

federal policy making. As the Royal Commkion Report notes, the current policy 

"establishes preconditions for negotiations and constrains possible outcornes based on the 

preferences of the Crown"? In this respect, it has been argued that "the goal of the 

federal policy is to minimize the costs of settlement, to entice or force already desperate 

people to sign minimll agreements because they have been waiting for a settlement for so 

long".58 Given tht objective, it may be signifiant to observe, as Rotman does, that, "[iln 

both the Specific and Comprehensive Claims processes, the federal Crown, through its 

Department of Justice and Department of Indian Mi&, is both the appraiser of a daim's 

merit as well as its arbiter of f a ~ t " . ~ ~  

S5Assembly of First Nations "White Papern, supra note 42 at 4. 

56The term "renewalw is used by the Royal Commission "to emphasize the need to 
revitalize, in contemporary form, the treaty relationship established so long ago" in order 
to "effect a just and reasonable resolution of areas in dispute". Among other things, this 
would "involve negotiations to give effect to the spirit and intent of treaties" (Royal 
Commission Reporr, vol. 2 supra note 18 at 52-53). 

SMercredi and Turpel, supra note 21 at 137. 

59Rounan, supra note 22 at 265. He goes on, at p. 266-67, to ask how it is "possible that 
these departments may impartidy decide on the menu of a parbcular Indian daim which 
seeks to redaim revenue-gathering lands from the federal Crown whose best interests the 
deparunents both represent and seek to protect? Quite simply, it is not possible." 



The federal government's complex strategy for resolving land daims highlights the 

c o d i c t  of interest with which it is faced. In order to pass clear title to the province and 

thereby create opportunities for economic growth, while simultaneousiy reducing its own 

operating expenditures, the federal govemment has traditiondy pursued a strategy of 

"gaining certainty over and subordination of hdian title". At the same time, it m m  

"protect and advance the Indians' interest" ." 

The process of determining what is best for any one Aboriginal group is itself 

problematic. As Borrows notes, in his case study of one particular land daim, because 

"contrary" interests are often held by various segments of the Aboriginal population, the 

government may have to assess competing visions in determining how best to discharge 

its own duty to a particular Abosginal group.6' 

While "multiple interests create room for negotiation insofar as some of the 

interests on each side are alignedn, they also have a tendency to "cause conflicting interests 

to be sacrificed in order to pursue goals that are mutually acceptable"." Oft-times, 

the federal government is in a position where a move in either direction would 
place it in conflict with one of its goals. As a result of this situation, it can easily 
be seen that the federal government has little incentive but to do as lide as possible 
und one of its policy goals became stronger than the other, or the situation 
changed so drastically that it could justify taking one position over the other." 

-. - 

60Borrows, supru note 48 at 219-20. 

611bid. at 206. 

62fiid. at 213. 

%id. at 219-220. 
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While a strategy of "sidôstepping" a conflict may provide a tempting short-term solution, 

such an approach may create bigger headaches for government to the extent that the 

resulting uncertainty rnay become a f d e r  source of connict. Moreover, even where a 

particular Aboriginal daim is resolved, the federd govemment may well be accused of 

using its "superior bargainhg power" to ensure an outcome favourable to its own 

objectived' Others have cornplaineci that the process is itself fundamentally flawed since 

no branch of government can be "relied upon" to resolve daims with "consistency and 

continuity" inasmuch as "the point of referencen is likely to be influenced by 

"contemporary", "short-lived policy objectives rather than principles of abstract justice".65 

The Crown is &O in conflict whenwer it is required to decide issues which could 

impact on the rights of Aboriginal peoples, induding those rights which are recognized 

and af£irmed by s.35(1) of the Constitution." Indeed, as we have seen fiom the case 

summaries contained in Chapter five, the justification standard developed in R. v. 

9. Grammond, "Aborigind Treaties and Canadian Law" (1994) 20 Queen's L.J. 57 at 
87. 

"R.C. Daniel, A History of Native Ckzims Proceses in Cana& 1867-1979 (Ottawa: 
Research Branch, Department of Indian & Nodern  Affairs, Febmary 1980) at 236-37. 

66Part 1 of the Conmtution Act, 1982, being Schedule B of the Chnada Art 1982 (U.K.), 
1982, c.11 [hereinafter Constitution AG 19821, S. 35(1). In this respect, Rotman, nrpra 
note 22 at 264, argues that "[tlhe Crown would, prima facie, appear to be in breach of its 
duty to the Native peoples where it has either exthguished or continues to regulate 
aborigind and treaty rights through actions designed to facilitate or provide for the 
national interest". 



Sparrofl and R. v. Van der PeeP forces Parliament to choose "between the 

Aboriginal peoples and what Parliament sees as the interem of the Canadian, 
L A 

as a whole"." That standard highlights, in graphic terms, the divergence between 

fiduciary primiples and the application of those prinuples within the confines of the 

Crown-AboriginaI relationship, beating in mind that, in ordinary cases, "the fiduciary 

must not only refrati fiom profithg at his benefiaary's expense, but a d y  avoid being 

in a confIict ~ituation' ' .~ The diffidty in most, if not all of these situations, is that "the 

Crown carmot avoid the confia; it can only lessen the ambiguity of its po~ition".~' In 

this respect, it seems appropriate to ask whether the fiduciary characterization represents 

an improvement on the Crown-Aboriginal relationship? 

Ç, Verdicts on a Characterization: 

1. Contemporary Government Perspectives on the Relationship. 

In the wake of Dickson JO's judgrnent in Guerin et al. v. 7be Queen" there was "a 

considerable amount of uncertainty with regard to the nature and extent of the obligations 

~~~~~ -- - -- - 

67[1990] 1 S.C.R. 1075,70 D.L.R. (4th) 385 [hereinafter Sparrow cited to S.C.R.]. 

719961 2 S.C.R. 507, 137 D.L.R. (4th) 289 [hereinafter Van der Peet cited to D.L.R.]. 

6!%7.1.C. Binnie, "The Sparrow Docuine: Beginning of the End or End of the 
Beginning" (1990) 15 Queen's L.J. 217 at 220. 

'waters, swpa note 40 at 419. 

719841 2 S.C.R. 335, 13 D.L.R. (4th) 321 [hereinafter Guerin cited to S.C.R.]. 



of the federal Crown in its management of Indian assets". The concern centred on the 

Crown's responsibilities, as a fiduuary, when discharging its managerid duties in 

circumstances where it receives, what it considers to be, improvident instructions fiom 

a Bandn In this regard, there was perceived to be preuous linle guidance to be found ti 

the s u i g k  label used to q u e  the fiduciary aspects of the relationship. The problem 

was compounded by the ambiguous name of the fiduciary principle iuelf. In this regard, 

as Waters has correctly observed: 

A major feature of the law relating to both fiduciary and confidentid relationships 
is that there are no objective or even semi-objective standards to predict when a 
court will intemene. There are only the rough tests provided by such indicia as 
loyalty, vulnerability, trust and confidence. Al1 these are of course provided after 
the event with the benefit of hindsight.'+ 

After the decision of the Supreme Court in Spmrow, anxiety deepened as the 

Crown's representatives were faced with the prospect of determining how far they m m  

go, in considering the rights of Aboriginal peoples relative to the public interest, when 

exercising the regdatory fuxictions of government." In this respect, it has been observed 

W.R.  McMurtry and A. Pratt, "Indians and the Fiduciary Concept, Self-Government 
and the Constitution: Guerin in Perspective" Cl9961 3 C.N.L.R. 19 at 39. In a similar 
vein, Waters, szpa note 40 at 420, states that "[ilt has been widely surmised as a result of 
the Gunin decision that the departments of the federal goveniment, and in particular 
Indian Affairs, are in a state of indecision as to how to proceed in future in a l l  their 
dealings with the Indian peoples" . 

"J.L. M c D o u ~ ~ ,  "The Relationship of Confidence" in D.M.W. Waters, ed., Eqrtity, 
Fidu&&s and Tmsts, 1993 (Toronto: Carswell, 1993) 157 at 171. 

75Michael Hudson, "The Fiduciary Obligations of the Crown Towards Aboriginal 
Peoples" in Cassidy, Frank., ed., Abongi~I Etle in British Columbiam Delgamuzîkw v. The 
Queen ( L a n t d e ,  B.C.: Oolichan BOO~S,  1992) 44 at 46. 



297 

that the overtly general nature of the justification standard made it extremely dif f id t  for 

govemment legal advisors to inform their client departrnents concerning the requisite 

level of justification required in individual cases." 

As we saw in Chapter five, u n d  1995 there was an b o a  total lack of guidance 

from the Supreme Court concerning the application of the noconflict rule within the 

context of the Crown-Aboriginal relationship. What Iittle guidance was available prior 

to that date does not appear, in retrospect, to reflect a coordinated effort to bring fiduciary 

principles to bear on the relationship in anyrhing approaching consistency. Cory J.'s 1996 

judgments in R. v. Brtdger and N W  v. The Queen suggests that the Crown may now 

justifv a prirnrtfacie infringement of Aboriginal and treaty rights by demonstrating that 

it acted reasonably." H a h g  said that, it may also be argued that the move to what is, 

after d, an inherently "flexiblen reasonableness standard does litde to enhance certainty. 

T N ~ ,  govemments may take some comfort in the Supreme Court's decision in R. v. 

GLdtone - a decision which dows the Crown to balance Aboriginal righu againa other 

"compelling and substantial" objectives in a way which reconciles Aboriginal societies 

with the rest of Canadian s o ~ i e t ~ . ' ~  However, one might well ask, if the Crown- 

Aboriginal relationship "t indeed to be developed according to its 'spirit and intent', how 

- - - - - - - - - 

76Binnie, supa note 69 at 232. 

"[1996] 1 S.C.R. 771 [hereinafter Badger]; 119961 1 S.C.R. 1013 [hereinafter Nikal]. 

7s[1996] 2 S.C.R. 723 [hereinafter Gladstone]. 
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do we atternpt to avoid the protracteci ambiguities, silences and inconsistencies in case law 

so damaging to society that othexwïse lie aheadnYg 

The federd govemment's strategies for managing the Crown-Aboriginal 

relationship reflect the uncertainty of its role as both a governing body and a fiduciary. 

One strategy, which it has employed with some success in litigation, is to distinguish and 

distance "the existence of a fiduciary relationship from its obligations or duties" by 

emphasizing, per the Lac Minerah and National Enwgy Board cases, that not every aspect 

of a fiduciary relationship takes the form of a fiduciary obligation.80 The approach is 

explained in a 1995 interdepartmental working group report on the Crown-Aboriginal 

fiduùary relationship in the following terms: 

[tlhe nawe  of the relationship berneen the parties defines the scope, and the 
limits, of the duties that will be imposed. Therefore, not every dealing by the 
Crown with Aboriginal people will be Lnbued with a legal obligation. From the 
federal government's point of view this means that fiduciary duties or ~blieations 
would only arise when expressly derived from treaties, constitutional provisions, 
statutes, cornmon law or express undertakings. ... 

On this basis, certain activities of the Crown that affect Aboriginal people will 
corne within the broad fiduciary relationship, but will not give rise to legdy 
enforceable fiduciary obligations. As such they wodd fd within the political 
aspects of the relationship and not be enforceable in the couru.81 

wa te r s ,  supra note 40 at 425. 

'OLuc Minerah Ltd v. Intemutional C o r o ~  Resources Ltd, Cl9891 2 S.C.R. 574, 61 
D.L.R. (4th) 14 [hereinafcer Lac MiwuIs cited to D.L.R.]; Quebec (Attorney Generar) v. 
Cznada (National Energy Board) (1994), 112 D.L.R. (4th) 129 [hereinafter National Energy 
Board] at 147 (S.C.C.). 

'lhterdepanmental Working Group Report, supra note 26 at 6. 



Of note, this particular approach is hardly supportive of the widely held view, referred 

to above, that "the fiduciary relationship implies a general duty of the federal governent 

to act in the interests of Aboriginal peoples in all matters affecthg them", a view whidi 

the federal government expressly rejects." 

It has been suggested that, in the face of uncenainy, the govemment's instinct 

when faced with a difficult decision "is to do nothing rather than d e  what proves to be 

a wrong move"." This approach encourages Gtigation, in the hope that the courts will 

establish the parameters of the Crown's obligations, but does little to assuage the 

longstanding Aboriginal suspicion that goveniments will only uphold their duties when 

they are forced to do ~ 0 . ~ '  Furthermore, if the odd result in R. v. McPbersotf5 and the 

flawed dicur in the Chippewrts of Nuwtarh Fint Nation" case are indicative of the courtst 

response to the requirement to apply fiduciary standards to the Crown-Aboriginal 

"Waters, supra note X) at 420. Waters refers to this as the "holding pattern of 
administration " . 

*'Sec F. Plain, "A Treatise on the Rights of the Aboriginal Peoples of the Continent 
of North America" in M. Boldt and J.A. Long, eds., supra note 14, 31 at 38, where the 
sentiment is summed up in the following passage: 

[t$e Honourable Jean Chrétien had these words to Say about aboriginal and veaty 
rights: 'We wilI honour our lawful obligations to the aboriginal pe&le.' ~ r e u ~ e l - ~  
what did he mean? He meant that Canada has obligations to native people only 
if such obligations will stand the test of the law. If the law decrees that certain 
obligations mus be met, and if those obligations are defined in such a manner that 
the government can accept the de£inition, then they will be honoured. 

85[1994] 2 W.W.R. 761. 

86Chippewas of lruwash Fint Nahon v. G r d  @finLFM. of Indian and Northem Affairs), 
[1997] 1 C.N.L.R. 1 (F.C.T.D.) [hereinafter Cbipewas of Nawash]. 
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relationship, it may be that any increased reliance upon the courts, to the exclusion of 

other means of resolving such riiff;dties, "WU strain judicid competen~e".~ Indeed, to 

the extent that "the case law seems to be giving less and less content to the d q  even as 

it acknowledges the existence of the fiduciary relationship",' we may already be reaching 

the limits of what we can reasonably expect the courts to do in this area 

Another govemment strategy, which is becoming more apparent as the 

government responb to demands for Aboriginal s e l f ~ o v m e n t ,  features the attempt to, 

in effect, contract out of the Crown's fiduciary responsibilities through the formulation 

of policies designed to transfer the current managerid discretion which it now exercises 

over some Aboriginal intetests to self-governing Aboriginal bodies. While the federal 

government is carefd to point out that the "hisroric relationship" beniveen the Crown and 

Abonginal peoples will "evolven rather than "disappearn, its 1995 policy on the subject of 

selfaovemment clearly indicates that "Crown responsibilities will lessen". Moreover, the 

proclairns that, 

[tBere is no justifiable basis for the government to retain fiduciary obligations in 
relation to subject matters over which it has relinquished its control and over 
which an Aboriginal government or institution has, correspondingly, assumed 
c ~ n t r o l . ~ ~  

"K. Roach, "Remedies for Violations of Aboriginal Rightsw (1992) Man. LJ. 498 at 
526. Roach argues that the concern is largely unfounded - except where courts are called 
upon "to judge the suffiuency of the balance of interests that is struck" whenever 
Aboriginal and non-Aboriginal interests conflict - which is, of course, the primary issue 
under consideration here, 

88Hutchins and Schulze, szpa note 47 at 98. 

"Aboriginal Self-Government Policy, sucpra note 41 at 12. 
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In this regard it would seem that it is the federal government's objective to make 

Aboriginal govemments and instinitions " M y  accountable to their members or clients 

for all decisions made and actions taken in the exercise of their jurisdiction or authorityn 

in a manner which is suggestive of fiduciary standards of ac~ountability.~ 

ü. Contemporary Aboriginal Perspectives on the Relationship. 

As the case summaries presented in Chapter five suggest, in recent years there has 

been an explosion of litigation involving degations that the Crown has breached fiduciarp 

duties owed partidar Abonginal plaintiffi, defendants or applicants. Both the volume 

and diversity of the growing case law in this field would seem to suggest that Aboriginal 

support for a fiduciary characterization of the Crown-Aboriginal relationship is strong. 

Notwithstanding the appearance of support, it must be remembered that within the 

context of litigation particular arguments are advanced for a wide variety of reasons. In 

this respect, it would probably be a mistake to attempt to draw any inferences fiom the 

wide recourse being made to fiduciary doctrine in the Abonginal law context. Indeed, 

while it may be that some Aboriginal successes havùig encouraged others to seek judicial 

redress, the trend might just as easily be the result of Aboriginal h a t i o n  with the 

"holding pattern of administration" noted earlier in comection with the govemment's 

fear of making what might later prove to be "the wrong move". Similarly, the courts' 

failufe to clearly define the nature of the Crown's obligations may have raised the level 

of Aboriginal expectations in a way which encourages this sort of litigation - particularly 



in light of the "positivist" view of fiduciary duty which currently appears to be enjoying 

a certain measme of support in some Aboriginal cides? The seeming popularity of the 

fiduciary doctrine among Aboriginal litigants appears wm more surprising given the 

reluctance among some Aboriginal groups to put th& uust entirely in the courts and the 

adversarial pro ces^.'^ In this respect, it may well be significant to observe that litigation 

has traditionally been viewed as a costly, risk-med option which is only to be pursued as 

While some Aboriginal Canadians may well view the fiduciary construct as a 

defining feature of their relationship with the Crown, the opinion is by no means 

uniformly held. Indeed, there are some who see the do&e as a regressive creation of 

glDiscussed in detail, inf*a in relation to the section of this chapter entitled 
"Recognition of the Limitations of the Fiduciary Doctrinen. 

%enderson, supra note 16 at 228, explains this reluctance by observing that, "[tlhere 
are many other areas in which Canadian law does not supply any kind of satisfactory 
answer to the injustices experienced by native people. There is Little hope that law, left 
to its own devices, is going to solve these deficiencies in future." At p. 225-26, he argues 
that the principle of parliamentary supremacy douds the courts' perception of 
governent action in relation to Aboriginal interests. Boldt is less charitable in opiaing, 
supra note 23 at 31, that "seasoned and career-minded judges will never d o w  unique 
points of law or any personal sense of moral justice to supersede accumulated legal 
structures and precedents unless there is a compelling 'national interest' to do so". 

93Views expressed my Boldt and Long in the context of th& comments on Aboriginal 
self-government (see M. Boldt and J.A. Long, "Native Indian Self-Government: 
Instrument of Autonorny or Assimilation" in J.A.   on^ and M. Boldt, eds., süpra  note î7, 
38 at 56). The reluctance to litigate significant claims is capnired in the observation that 
"the haf dozen important cases represent a fragile structure, subject to erosion in future 
mes, partidarly in the absence of courageous legal theorisu such as former Chief Juscice 
Dickson" (see A. Pratt, "Aboriginal Self-Government and the Crown's Fiduciary Duty: 
Squaring the Cirde or Completing the Circle?" (1992) 2 N.J.C.L. 163 at 194). 
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the dominant society. In this respect, it is evident that the fiduciary construct "relies on 

the discretion of first the Crown and later the judiaary to ordes remediesn that deaI with 

Aboriginal interests in ways which bene& Fim Nations? However, the concern would 

appear to centre on more than just the discretion inherent in the roles the domine 

ascnbes to the Crown and the courts. Menno Boldt, for one, argues that "the fiduciary 

relationship emphasized in Sparrow reinforces the hinorical relationship of Canadian 

paternalism over Indians, a relationship that is totally inconsistent with the Indian 

conception of their nati~nhood"?~ Boldt is not alone. Macklem has levied a similar 

criticism in arguing that the notion of fiduciary duty is based on a hierarchical relationship 

in which Aboriginal peoples are cast in the role of dependant, secondary playerP 

Pratt offers a plausible explanation for the prwalence of this latter view. He 

suggests that, because of its "tm-like" nature, some "assume that the aboriginal 

benefiuaries of this duty are analogous to the beneficiaries of a avst ... they are somehow 

incompetent to handle their own affairs; and less than M y  mat~re".~' While this 

sentiment may be understandable, as we saw in Chapter mo, La Forest J.'s 1994 judgrnent 

in Hodgkinson ushered in a test for the existence of fiduciary duty which built on the 

- - 

"Roach, szpa note 87 at 526. 

95Boldt, supra note 23 at 36. 

96See P. Macklem, " F k  Nations Self-Government and the Borders of the Canadian 
Legd Imagination" (199 1) 36 McGill L. J. 3 82 at 448-49. 

97Pratt, supra note 93 at 183. 



"expeaationn analysis which he had devdoped in Lac Minerr~Is.~* That test relegated 

vulnerability co the statu of an evidentiary factor. Accordhg to La Forest J., the key to 

determining whether a relationship is fiduciary is the existence of "a mutual understanding 

that one party had rehquished its own self-interest and agreed to act solely on behalf of 

the other party", such that that other party could reasonably eXped the fiduciary to act 

Li his "best inter- with respect to the subject matter at issue".99 Fdermore ,  while 

vulnerabiliv may well be present in the relationship, vulnerability in the fiduciary sense 

need not amount to "an objective disability", such as inequality, but rather refers to "the 

wlierability inherent in the particular reIationshipn - in this case the fact that "Aboriginal 

peoples gave up some aspects of their external sovereignty in r e m  for the Crown's 

n 100 promise of protection . 

However, many Aboriginal Canadians dispute the conclusion, which is at the heart 

of th is  socalled mutual understanding, that they ever surrendered their sovereignty and 

are not prepared to accept any legai doctrine which is based on such notions.lO' Pratt 

98Hodg&imon v. Simms, [1994] 3 S.C.R. 377 (S.C.C.) [herwiafter Hodgkinron]; Lac 
Minerak, supra note 80. 

WHodgkinron, szpa note 98 at 409-10. 

lWHutdiins and Schulze, supra note 47 at 113-114. As Rotman, supra note 22 at 168 
observes, "[allthough the nature of any given fidudary relationship may result in an 
inequality in power between the fiduciary and the beneficiary witbin that relationship, 
there is no requirernent or need for any inequality to exist owtside of that relationship". 

Io'Boldt, for one, argues that, "[i]n Sparrow, the Supreme Court unambiguously and 
mechanicdy subordliated abonginai rights to the standards of Crown sovereignty, 
Crown title, parliamentary supremacy, the national interest, and even to considerations 
of con to the federd treasury" (see Boldt, supra note 23 at 36). 
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the conflict which fiduciary doctrine poses "for contemporary 

in the following te-: 

the fiduciary doctrine obviously has practical advantages to aboriginal peoples ... 
but it dso requires acceptance of the Crown's primary sovereigntp and ultimate 
title to the soif and the natural resources of Canada. Without the Crown's 
assertion of both power and discretion, both selfdedared, the foundation of the 
fiduciary duty, as currently descrïbed by the Court, would disappear.lm 

Hence the attraction of Slattery's nautonornous nations" hypothesis - an hypothesis which 

reconciles the principle of Crown sovereignty, upon which the fiduciary characterization 

is based, with the demand for Aboriginal self-government. While Slattery adrnowledges 

that the Crown gained "suzerainty" over the Aboriginal peoples of Canada, he does not 

consider this fact to be inconsistent with the inherent right of self-government. Indeed, 

he rather convincingly argues that "Aboriginal peoples became autonomous nations living 

under the Crown's protection, exercising powers of self-government within a larger 

constitutional The view also fits neatly with traditional Aboriginal 

perspectivedM Insofar as the Crown-Aboriginal relationship is concerned, Slattery 

lo2Pratt, supra note 93 at 192. 

lo3S1attery, "F.N.C." supra note 10 at 279. On this view Aboriginal rights merged in 
the common law. As previously noted, there is considered to be legal support for this 
proposition (see in particular the discussion in relation to notes 84 and 85 of Chapter 
four). 

lWAs William Erasmus of the Dene Nation, explains: 
The only thing we did was that we acknowledged that other people were coming 
on to O u r  land, so we had our han& open and said, 'Yes, we have lots of land; 
corne on Our land.' We didn't say, however, that we were going to give up our 
right to make our own decisions over our own lives, to have our institutions so 
that we c m  continue to survive as a unique people (Quoted in G. York, The 
Dispossessed Life and Denth in Native Gr& (London: Vintage U.K., 1990) at 



theorizes that: 

[tlhis fiduciary relationship was a variation on the normal d u y  owed by the 
Crown to its subjects. It arose from the tacit arrangement whereby Fim Nations 
relinquished the right to defend themselves d t a r i l y  in r e m  for Crown 
protection, while remainuig quasi-autonomous politicd entities.lo5 

As the product of a Western European le& system, the fiduuary construct may well 

a r m e  suspicions among those who appear to adhere to the "autonomous nations" 

hy-pothesis." Nevertheless, there is also gnrdging recognition of the potential utility of 

the doctrine as "the 'blunt tool' which can police and discipline the Crown, and provide 

remedies when the Crown has acted dishonourably ... a body of law which concentrates 

upon the obligations of the Crown to protect aboriginal peoples from i n ~ i ~ n " . ' ~ ~  

Cautious support for the fiduciary coxlstruct is evident in the Abonginal reaction 

to the federal policy on self-government. For example, the Chiefs of Ontario registered 

thek objections to that policy by observing that: 

[slimply put this would appear to be a way for the federal government to attempt 
to rid itself of its fiduciary obligations and may be the entire basis or rationale for 

105Slattery, "F.N.C." supra note 10 at 290. 

this vein, Pratt, supra note 93 at 180, argues that: 
[i& cannot be forgotten that this law is the product of the European legd and 
politicd tradition of Canada. It is not the product of the aboriginal world view. 
Therefore while it can and does respect the existence and Mtality of aboriginai legaI 
and political orders within Canada, it is alien to those traditions and cannot 
directly d e h e  the rights and obligations w i t h  those aboriginal orders. 

lmlbid. at 180-8 1. Howwer, Pratt goes on to argue, at p. 183, that "[tlhe fiduciary duty 
is only indirectty about the rights of aboriginal nations themselves. It is r e d y  about the 
responsibility assumed by the Crown in its acts of domination, or imposed upon the 
Crown as a consequence of those acts." 



the policy. This is simply unacceptable. Unless and until the federal goveTfUnent 
pays for its past misuse of our lands and resources and enters into future 
arrangements for ongoing access to our lands and resources the fiduciary obligation 
mut and WU continue.'08 

For its part, the Assembly of Fim Nations responded to the govemment's policy by 

asserring that, "while the devolution of certain programs, seMces or certain jurisdictional 

matters may entail some diminution of specifïc fiduciar~ obligations, subject to 

outstanding daims against the Crown, the general fiduciary obligation of the Crown with 

respect to Constitutiondy protected inherent, aboriginal and treaty rights can never be 

diminished" .log This approach is deemed consistent with the positivist view of fiduciary 

responsibility noted earlier in this chapter. It is &O considered to be in keeping with the 

belief that, "[tlhe protection of a fiduciary relationship must be assured as long as the 

aboriginal peoples believe they require it" on the basis that "decolonization" can 'hot be 

forced on aboriginal peoples at the expense of their legal  protection^"."^ 

Nevertheless, doubts continue to be expressecl as to whether the fiduciary doctrine 

is in fact capable of living up to in potential. In this respect, it is important to recognize 

that the fiduciary construct acts as a default scheme of regdation; the couru will only 

Io8Chiefs of Ontario, release, "Andysis of Federal Policy Framework for the 
Implementation of the Inherent Right and the Negotiation of Self-Govemment" (11 
August 1995) at 5. 

'OgAssembly of First Nations "White Papern, supra note 42 at 11. In this latter regard, 
it should be n&ed that, at p.& the ~ s s e m b l ~  of First 
recognition that the Government of Canada has a 
aboriginal and treaty rights" and remarked that 
acknowledge any general duty (see Sparrow)". 

Nations insked "upon the explicit 
to protect inherent, 

the policy "does not appear to 

llTratt, s u p r a  note 93 at 195. 
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become involved in circumstances where the relationship has reached an impasse. 

Moreover, on a traditional view of fiduciary law, the very d e n c e  of equitable remedies 

should ordinarily be enough to ensure that the fiduciary's discretion is exercised 

appropriately. In thL respect, a marked increase in the level of litigation in any one 

fiduciary relationship may weLI signal that the relationship is in trouble - that the 

benefiuary no longer has confidence in the fiduciary. 

As noted previously, there are many possible reasons which might explain the 

increase in litigation involving degations that the Crown has breached fiduciary duties 

owed Abonginal people.. However, it may not be entirely coincidental that, at the same 

time, the cornplaint is often heard that govemments either carmot be tmted or are 

hopdessly preoccupied with other interests."' As Turpel points out, Aboriginal people 

are "justifiably concerned about the extent to which the Federal Government and 

ll'Given the systemic limitations noted earlier in co~ect ion  with the manner in which 
Aborigind policy is formulated, the observation that, "[ulnless confronted with an 'Indian 
crisis', the time of Parliament and of Cabinet is deemed too valuable to take up for a 
concentrated examination of Indian interests, rights, needs, and aspirations", appears 

- - 

understandable (see Boldt, supra note 23 at 72). The sentiment provides a convenient 
explanation for the federal government's decision to convene a Commission of hquky 
with the mandate to, among other things, "investigate the evolution of the relationship 
among abongind peoples (Indian, huit and Métis), the Canadian goveniment, and 
Canadian society as a wholen, rather than attempt to tackle the issues itself (see Royal 
Commission Rqort, vol. 1 supu note 6 at 2). It may dso e x p h  why the Govenunent 
has been so slow to respond, in any comprehensive fashion, to its findings and 
recornmendations. Indeed, while the Report was released in Octo ber 96, the govemment 
only recently announced that it would be preparing a formal response which would be 
made available by November 1997 (J. Aubrey, "We'll Act on Reforms by Fall, New 
Minister tells Chiefs" Ottawa Citizen (1 August 1997) Al.). 
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provinaal governments can be m e d  to act honourably in any future dealing~".~~ Based 

on the conflicting nature of many of the roles governments are expected to play, it cannot 

be said that this distrust is entirely mispIaced. However, if this la& of trust were present 

in any other cype of fiduciary relationship one would expect that the parties would long 

ago have decided to terminate the relationship and go their separate ways. The seeming 

inability to do so in this case provides us with a further example of the uniqueness of the 

Crown-Aboriginal relationship. It may also explain why the federal Crown has embarked 

on a self-government policy which would, in effect, d o w  it to "contract-out" of liability 

generating responsibilities. To the extent that the Royal Commission Report proffers a 

"restmctured" Crown-Aboriginal relationship, it is easy to understand why the 

Commissioners' recommendations have met with such a positive response from many 

within the Aboriginal community. 

"ZM. Turpel, "Reviewing the Honour of the Crown" (1991) 3 Human Rights Fonim 
2 at 4. As an example, see A. Tanner and S. Henderson, "Aborigind Land Claims in the 
Atlantic Provinces" in K. Coates, ed., Abon'giml Land Ckzk in C'a& A R e g i o ~ i  
Perspective (Toronto: Copp Clark Pitman Ltd., 1992) 131 at 154-55, who, in commenting 
on the status of Mi'kmaq land daims, assert that "[tlhe federal government is not 
concerned about protecting its constitutional obligationn. In support, they cite what are 
characterized as biases "disdosed in the Department of Justice's invocation of technical 
defences against Mi'kmaq daims, as wd as in its &vert concern for third parties 
( i i g r a n t s )  " . 



The Chdesge for the Future: Renewal& The 

En its report, the Royal Commission on Aboriginal Peoples presents a vision of a 

renewed relationship between Canada and its Aboriginal peoples - a relationship "to be 

based on four principles: m u d  recognition, mutual respect, sharing and mutual 

responsibilityfl.'* This is not to Say that the Royal Commission t advocating a complete 

break with the past. Indeed, while the Commissioners condude that "the history of the 

relationship has been largely a story of oppression and neglea", they also point to the 

"more positive elements in the relationship" which were evident in the "early contact 

periodn. In this vein, it may be relevant to r e d ,  from o u  conclusions to Chapter three, 

that while the official response to Aboriginal concerns might, at times, have appeared 

cruelly indifferent, it was also punctuated by "periodic bouts" of "fairness and justice". 

Nevertheless, the Commissioners emphasize that, 

[elven when a coercive, intnisive and assimilative relationship was being imposed, 
Aboriginal peoples continued to suuggle for restoration of a bener reiationship. 
Indeed, at one level, the sembiance of a nation-to-nation treaty relationship 
obtained. Thus we have the precedent, the seeds of an alternative relationship. 
For this reason we speak of a renewed relationship, rather than implying that the 
past should be put entirely behind us."* 

In light of our earlier discussions we know that policy in the colonial era was primarily 

motivated and directed towards the furtherance of Britain's national interest. While 

imperid policy was capable of being rnanaged in conflict situations by bdanchg 

113Rqtzi Commission Report, vol. 1 s g p a  note 6 at 677. 

114ibid. at 608. 
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non-Aboriginal interests, the outcome would invariably favour those 

most dosely served imperid goals. This is not to Say that Aboriginal 

concerns were never addressed, only that the chances of obtaining a mutually benefiud 

outcome ofien depended on the extent to which British and Aboriginal aims coincided. 

Arguably, litde has changed under a succession of Canadian govemments. If anything, 

the sources of potentîal conflict have increased in proportion to public perceptions of the 

role of govemment in a modem society. Moreover, the national interest has moved well 

beyond the prosecution of the fur vade and the security of settlements. 

While the Crown-Aboriginal relationship needs to be re>rprwd, it must be done in 

a way which does not ignore or gloss-over the systemic sources of conflict which have 

always served to undermine efforts to uphold the principles upon which the Crown- 

Aboriginal relationship is based. These sources of conflict must also be borne in mind in 

considering the future of the fiduciary characterization which has been applied to that 

relationship. Arguably, the hm sep lies in recopking the depth of the conflict problem. 

Beyond that, there is no one solution; rather there are, in all likelihood, a number of 

measures which must be taken in order to renew the Crown-Aboriginal rdationship. In 

this respect, it is submitted that there are at least five fundamental requirements which 

rnust be addressed before the principles of renewal can be applied to the Crown- 

Aboriginal fiduciary relationship. 

First, al I  parties mut approach the question of fiduciary duty having regard to a 

rational, principled consideration of what the fiduuary construct is and what it can and 

cannot be expected to achieve. Second, the courts need to clear up the confusion 
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surrounding the fundamental question of when a fiduaary relationship may be said to 

arise o u t d e  of the traditional fiduuary dassifications and address the implications of that 

choice in terms of the Crown-Aboriginal rdationship and the application of the no- 

codict d e .  Third, if the fiduciary doctrine is to have meaniag in the Crown-Aboriginal 

context, then the noconflict d e  must be enforced where it would be appropriate to do 

so. Fourth, the courts must respond to the need to give greater meankg to the 

relationship and the responsibilities of each party by explaining how the Crown- 

Abonginal relationship is nrigenerlr. Fifth, confidence must be restored in the ability of 

government to uphold the Crown-Aboriginal relationship by ensuring that those whose 

responsibility it is to discharge the Crown's lawfd fiduuary obligations are shielded fiom 

obvious sources of conflict and by elimliating longstanding sources of irritation io the 

Crown-Aboriginal relationship. Each of these fundamental requirements will now be 

discussed, in tum. 

Recognition of the Limitations of the Fiduciary Doctrine. 

There must be a rational consideration of what the fiduciary construct can and 

cannot do. The fiduciary characterization is not a panacea for every ill. In this respect, 

it mut be emphasized that the fiduciary comtruct is merely a default scheme of regdation 

to be applied when the fiduciary's loydty is cded into question rather than an 

independent source of rights. 

As we have seen in Chapter two, the public policy rationale for a finding of 

fiduciary duty was traditiondly linked to the need to "maintain the integrity and the 



utility of those relationships in which the ... role of one party is perceived to be the semice 

of the interests of the other" .l15 Whde the term "interestsW codd include both persona 

and economic interests, the "duty to act solely for the benefit of the otherw was, and is, a 

qualified one; it relates only to those interem which the fiduuary undertook to 

safeguard.'l6 In order to discharge this role the fiduùary is gïven certain discretionary 

powers m relarion to those mterests, which in tum explains vhy a fiduciary is preduded 

fiom exercising his discretionary powers to serve a contrary interest. In this respect, it 

would be correct to condude that a fiduciary who exercises his discretion, over such of 

the beneficiary's interests as have been entnisted to him for safekeeping, in a maaner 

which advances his own or a third party's interests, would be in a conflict of interest 

which would entitle the beneficiary to seek certain remedies.l17 

What is critical to appreciate, and what appears to have been l o s  on many 

observers, is that in assessing the extent to which the fiduciary duty has been upheld, the 

question to be asked is whether the fiduciary acted contrary to the beneficiary's interests 

rather than whether the beneficiary's interests have been suitably advanced. In other 

words, 

fiduciary lawmo longer appears to be premised on a relationship in which one 
party is obliged to act in the interests of another. Instead, modem fiduciary law 

'l5P.D. Finn, "The Fiduciary Principle" in T.G. Youdan, ed., supra note 40, 1 at 27. 

"'As noted in Chapters two and four, besides this socalled "general duty of loyalty", 
more "spe&ct' duties may also be owed dependkg on the unique circumstances of each 
relationship. 

'17These prinuples are diswsed in more detail in Chapter two. 



appears to have evolved to the point where the obligation arising out of the 
fiduciary relationship may be more properly cast in the negative. The f i d u c i q  . . 
is now obliged not to act in a manner which 1s contrarp to the interests of the 
cestut m e  trt/st. (emphasis added)l18 

The issue is one of disloydty.'" In this regard, it has been suggested that, "[ilf a fiduuary's 

liability was to be determined by referace to  whether or not the beneficiary's inter- 

had in fact been served, an often impossible inquiry, more than curious consequences 

would fo l l~w" . '~  O n  this view, it seems apparent that the fiduciary construct is "not, of 

itself, an independent source of positive obligations which go beyond the exaction of 

loydty in relationship~";'~' rather it is more appropriate to characterize the fiduciary 

principle as "a default scheme of regdation" to  be applied when the £iduciaryls loyalty is 

called into question.lu This view is not uniformly held. For example, Rotman argues 

'l8McDougd, supra note 74 at 158. 

' 1 9 A s  Finn, s u p r a  note 115 at 28, explains, 
it is not the case that the pure negligence of a lawyer, an agent's excess of 
authority, a partnerfs breach of the pamiership contract or a tnuteets Unprovident 
investmeat is, as such, a breach of fiduciary duty, no matter how harmfd to the 
interest. of the dient, the principal etc. If no issue of disloydty is involved, such 
rnatters will be actionable through those primary bodies of law which constitute 
or govern the ordinary incidents of the relationship in question - negligence, 
breach of contract or breach of trust. 

'2'Ibid. at 28. In this respect, it is important to recog- that many of the specific 
duties which may be said to be owed within the context of the Crown-Aboriginal 
relationship derive fiom various identifiable sources such as the Royal Proclamation, 
treaties, agreements, and statutes. However, because the Crown is a fiduciary it is obliged 
to adhere to the fiduciary's standard of loyalty in discharging these specific obligations. 
As a result, they are clothed with a fiduciary aspect. 

'PR. Flannigan, "Fiduciary Obligation in the Supreme Court" (1990) 54 Sask. L. Rev. 
45 at 45. 
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that there is an obligation on goverrunent "to actively and purposively promote or f i d e r  

the rights protected within s.35(1)" .la Rotman's error appean to derive, in part, from a 

mininderstanding of the source of the fiduciary duty describeci in Spur~ow. In this respect, 

he argues that, "[wlhereas the Crown's fiduciary obligation to native peoples in amin 

was ultimateiy based on the historical relationship between the group and the Crown's 

underrakings to protect Native interests, the Spun-ow duty is rooted in Section 35(1) of the 

Constitution Act, 1982".12' Based on the Supreme Court's decision in Van der Peet, we 

now know that this is not entirely correct. 

In Van der Peet, Lamer C.J. tells us that the term "Aboriginal xightsn includes the 

Aboriginal tide interest. Moreover, he a f h m  that Aboriginal rights "arise from the prior 

occupation of landn as well as the "prior social organization and distinctive cultures of 

aboriginal peoples on that land"." Based largely on the admittedly sparse judicid 

pronouncements of the Supreme Court in Gu&, Sparrow and the Van dkr Peet triiogy, 

we were able to conclude, in Chapter four, that the Crown's "general" responsibility to 

act in a fiduciary capacity with respect to the Aboriginal peoples of Canada most likeiy 

derives from the Crown's "historie" undertaking to protect Aboriginal lands, practices, 

traditions and cultures in dealings with third parties. Moreover, it seems logical to 

presume that the Crown i n m e d  this responsibility in consequence of assurning 

lURotman, supra note 22 at 253. 

1241bid. at 128. 

12' Van der Peet, supra note 68 at 320. 



sovereignty over both the land mass of what is now Canada and the Abonginal people 

who reside there.u6 On this view, s.35(1) is not, nor can it be the source of the Crown's 

du&. Rather, s.35(1) merely provides "the constitutionai h e w o r k n  through which 

traditional Abonginal practices, traditions and dwes are "reconciled with the 

sovereignty of the C r ~ w n " . ' ~  T N ~ ,  the Spanow - Van der Peet justification framework 

reconciles federal power with federal duty by demancihg j d c a t i o n  of any government 

action which infiinges upon existing Aboriginal and treaty rights. However, both the 

rights and the Crown's undertaking are peeclmng.  Moreover, to the extent that the 

justification h e w o r k  obliges the courts to determine, after the fact, whether the Crown 

has acted disloyalty, the Crown's obligations are cast in the negative. The jusuficatory 

framework is therefore proscriptive rather than prescriptive.'" 

lZ6By which is meant that the Crown either: extended its protection to them, and their 
lands, in r e m  for relinquishing any claim to independent sovereign status, or, 
unilaterally took up "the mande of protector" by simply exercising the powers of 
governance over them, or both. 

'UVun der Peet, supra note 68 at 320. 

128See contra Rotman, supra note 22 at 253. In support of his contention that the 
Constitution raises an obligation on governent "to actively and purposively promote or 
M e r  the rights protected within S. 35(1)", at p. 129 Rotman cites the following passage 
Gom Dickson C.J.'s judgment in Spmrow: 

[t&e nature of s.X(l) itself suggests that it be construed in a purposive way. When 
the purposes of the affirmation of aboriginal rights are considered, it is clear that 
a generous, liberal interpretation of the words in the constitutional provision is 
demanded (Sparrow, szpa note 67 at 1106). 

While Rotman concedes, at p. 260, that the Supreme Court did not "explain what this 
finding means in practical termsn, he nonetheless goes on to conclude, at p. 263, that it 
requires that "the Crown's fiduciary duty to aboriginal peoples should be purposively 
applied", which he in tum equates to the "prescriptive" view of fiduciary doctrine (see p. 
262). As we have seen, that view of fiduciary duy, which focuses the court's attention on 



In fiduciary terms, the undertaking which is prenimed to lie at the h e m  of the 

Crown-Aboriginal relationship is very wide indeed. However, what must be borne in 

mind is that the duty of loydty will only have application where the Crown has a 

discretion or power to be exercised in relation to the interests it undertook to protect. 

The rationale for this latter conclusion lies in the fact that the fiduuary relationship, in 

and of itself, does not give rise to a duty to advance Aboriginal interests; rather the d u v  

ot 1ovalN rectums th= the Lrown not use anv ot the chscretionary owers it  oss ses ses iq 

. . 
relation to Aboriginal interests to advance connictisgphjectives. This explains why the 

Supreme Court has affirrned that not ail the Crown's dealings with Aboriginal peoples 

will be impressed with fiduciary obligations.129 The difficulty, of course, is that the 

"whether or not the benefiuary's interem had in fact been served", was expressly rejected 
by Finn as raising an impossible standard. 

In Van Der Peet, nrpra note 68 at 301-02, Lamer C.J. explains what is meant by the 
term "purposive" in language which makes it clear that what is being referring to is the 
approach which courts must adopt when determinhg whether a particular right is 
d&rving of s.35(1) protection. Under a "purposive" approach a court is required to give 
a generok and libeA interpretation to s.35(1) and resolve any doubts or a&biguiti& in 
favour of Aboriginal peoples. While such an approach is considered to be in keeping with 
the fiduciary relationship and the honour of the Crown, it does alter the nature of the 
interests which the Crown undertook to protect; rather it is merely an interpretative 
guide to be applied when attempting to idenafy the nature and scope of those interests. 
Indeed, as we saw in Chapter five, the Supreme Court appeared to expressly reject the 
positivist or prescriptive view of Aboriginal rights in NLha, supra note 77, and R. v. L d ,  
Cl9961 1 S.C.R. 921, by refushg to accede to the Aboriginal appellants' argument that the 
Crown was under a positive obligation to "sewe the fishery for the kidians" in order to 
advance their Aboriginal fishing rights. See also Peny v. Ontano, [1997l O.J. No. 2314 
(C.A.) (QL), where the Ontario Court of Appeal conduded that, there is no positive 
fiduciary duty on the Crown to negotiate with Aboriginal groups for the purpose of 
reaching consensus concerning proposed game and fish enforcement measures. 

12'See National Energy Board, supra note BO at 147 citing Lac Minerah, supra note 80, as 
well as the discussion of this issue in relation to notes 61 and 154 of Chapter five. As 



Supreme Co- has failed to categorically iden* the undertaking which is at the heart 

of the Crown-Aboriginal relationship. To the extent that the role of government is 

pervasive in our soaety it very difficult to predict when the exercise of govenunent power 

WU have a fiduciary consequence. 

The uncertainty surrounding the composition and scope of the prrsumed 

undertaking, coupled with what can only be descrïbed as a misunderstanding of the 

fiduciary principle, may in part explain the hi& lwel of confusion concerning the nature 

and extent of the Crown's fiduciary responsibilities. In this regard, some now contend 

that the Crown is under "a positive duty ... to act in the best interests of First Nation 

peoples", which duty obliges the Crown to act in "a positive role, as an advocate" for "the 

protection of "inherent, aboriginal and treaty rights" Indeed, the Royal Commission 

appean to have fallen into the same trap in suggesting that "the fiduciary duty to 

Aboriginal peoples involves both positive and negative obligations" and that, in addition 

to those duties which have been upheld in the courts, the federal govemment "ha. a 

positive obligation to take seps necwary to the full realization of exining Aboriginal 

rights" . "' The positive fiduciary obligations aniculated indude, reversing the nate  of 

FIannigan correctly observes, supra note 122 at 51, "[a] relationship is fiduciary only in its 
'fiduciary' aspects. A penon will have fiduciary obligations in the same way he or she has 
'contractual' obligations. " 

lMAssembly of First Nations "White Paper", supra note 42 at 1-2, 10. 

%anada, Royal Commission on Aborigind Peoples, Report: Pwspedves andReaIities, 
vol. 4 (Ottawa: Queen's Printer, Oaober 1996) [hereinafter Royd Commission Report, 
vol. 41 at 296. 



3 19 

Abonginal "dependence and underdwdopmentn and "foste$.n9] self-reliance and self- 

diciency among the treaty nations"," enacting legislation "to give Aboriginal peoples 

access to a remedy in Canadiau c o r n  for breach of Canada's international commitments 

to them," and "activdy promot@gI Aboriginal involvement in provincial forest 

management and planning" .lu 

WhiIe few wodd now take issw with the position that the Crown owes duties to 

the Aboriginal peoples of Canada, some uncertainty remains as to whether the fiduciary 

CO~Strud offers the best or only means of ensuring that those duties are upheld. In this 

regard, it is submitted that, in assessing the potentid impact of the fiduciary 

characterization of the Crown-Aboriginal relationship, we must be mindful of the fact 

that the fiduciary construct has inherent limitations. Since it a m  as a default scheme of 

regdation, the fiduciary principle should not be viewed as an independent source of 

rights. Nor will it cure all the ills which have traditionally plagued the Crown-Aboriginal 

relatiomhip. Having said that, it must be appreuated that, in theory, the very existence 

of the fiduciary doctrine should seme to ensure that the Crown does not act in a manner 

which conflicts with the interests to be served. In this respect, the challenge for those who 

would uphold the Crown-Aboriginal relationship lies in ensuring that the fiduciary 

construct operates as it was intended. In view of the fact that the Crown, as a 

13ZRoyal Commission Report, vol. 2 s u p l .  note 18 at 44. 

1331it,id. at 174, Recommendation 2.3.l.(b). 

13'Ibid. at 641. 



government, has many other unavoidable obligations and responsibilities, this is 

considered to be an onerous task indeed- 

ri. The Need for A Doctrinal Certainty. 

If curent academic discourse on the subject is reflective of a wider disenchmtment 

with the fiduciary characterization of the Crown-Aboriginal relationship, then a 

consensus would seem to be emerging to support the condusion that "the potential for the 

fiduciary obligation to regdate the Crown-Aboriginal relationship had not been 

rea l i~ed" .~~ In this respect, it may be Ume to give serious consideration to the charge that, 

in expanding the fiduciary principle beyond the confines of its traditional preserve, the 

courts have seriously compromised the doctrine to the point of ineffectivness. 

As previously observed, in recent years our courts have looked to the fiduciary 

constnict in an attempt to apply the "rationde of accountability" to an expanding list of 

relationships which had not previously been dehed in equitable te r~ns . '~~  Some writers 

1350.B. Griffiths, "Case Comment on Bluebeny River: Is the Crown Fiduciary 
Obligation in the Currents of Change?" [1996] 3 C.N.L.R. 25 at 26. 

136McDougall, sapa note 74 at 170, ascribes this trend to the proactive role thrust upon 
the Canadian judiciary by the Charter of Rightc and Freedomr. As Finn observes, sapria - 
note 115 at 2, some have even gone so far as to argue that "society is evolving into one 
based predominantly on fiduciary relations". In keeping with this view, it has been 
suggested that the Crown may be a "fiduàary for the people of Canada" to protect public 
lands from environmental degradation (see D.W.M. Waters, "The Role of the T m  in 
Environmentd Protection Law" in D.M.W. Waters, ed., supra note 74, 383 at 385); 
whereas Slalsery, supra note 10 at 270, contends that "the division of powers between the 
Federal Goverment and the Provinces constitutes a fiduciary structure under which 
regional communities are guaranteed a large degree of autonomy over their own &airs, 
without the possibility of outside interference". Rotman, supra note 22 at 176, argues 
contra that "[nlot ail relationships in society are fiduciary relati&hips" and that "relaUons 



suggest that our judges are guilv of "stretdiing the fiduciary concept into shapes that were 

never originally intended" ." Others argue that recent developments "have pushed the 

law into an uncertain stateWu8 and ask "how far the principle will be permitted to 

degrade?"139 La Forest J. has b e I f  acknowledged that "the creative application of the 

fiduciary concept in areas of the law heretofore unfamiliar to the fiduciary prinuplen has 

raised a "number of problems [which] will require further working out".'" 

One particular focus of concern pertains to the efforts of the Supreme Court "to 

define in abstract terms the criteria which characterize a fiduciary relationship""' - a 

dwelopment discussed in general terms in Chapter two. As Rotman succincdy absentes, 

"[i]t is not enough to describe a relationship as fiduciary if the ramifications of Ndi a 

description are not readily evident or f~r thcoming".~~~ In this respect, the Court has yet 

to clear up the confusion surrounding the fundamental question of when a fiduciary 

which are not fiduciary in nature should not be IabeUed as fiduciary merely to enable the 
application of a remedy to a wronged party". See Chapter two, in particulas the 
discussion in relation to the portions entitled "The Modem View - A Canadian 
Perspective" and "Trends and Tendenues - The Future of the Fiduciary Principlew. 

U7J.R.M. Gautreau "Demysufying the Fiduciary Mystique1' (1989) 68 Can. Bar Rev. 1 
at 5. Also see Finn, supra note 115 at 2. 

U8Flannigan, supra note 122 at 52. 

13WcDougd, sapa note 74 at 171. 

"G.V. La Forest J., " O v e ~ e w  of Fiduciary Duties" me 1993 Isaac Pitblado Lectures) 
1 at 20. 

141Flannigan, supra note 122 at 52. 

14ZL.I. Rotman, "Preface" in Rotman, supra note 22 at ix. 
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relationship may be said to arise outside of the traditional fiduciary classifications.'" The 

outcome may well impact on our view of the Crown-Aboriginal relationship. 

As noted in Chapter four, there is considered to be some docvind support for the 

proposition that the Crown-Aboriginal relationship should be assessed according to 

fiduciary priaciples. However, doubts remain as to whether such a finding is consistent 

with the test laid down in Hodgkinron - if that is indeed the requisite standard. To the 

extent that La Forest J.'s judgments in Lac Minera& and Hodgkinson may be said to be 

indicative of the Court's m e n t  thinking on the issue, then perhaps we need to critically 

examine whether, based on the historic record, it c m  reasonably be said that the Crown 

ever agreed to relinquish its own self-interest and act "solelyn on behalf of the Aborigiuai 

peoples of Canada, and if so, whether it did so in relation to all or only some Aboriginal 

interem. In this latter regard, it is subrnitted that the presence of what amounts to a long- 

standing, systemic c o d c t  of interest must be taken into account in determining what is 

"reasonable". 

In this vein, the Supreme Court's apparent move to a "reasonablenessn standard 

may well be si&cant, to the extent that it suggests that the Court is nor prepared to 

hold the Crown to a strict fiduciary standard in relation to all Abonginal interests. 1s the 

Court meaning to Say that the Crown's undestaking was a qualified one, that "reasonable" 

14'The problem is explained by Rotman, Ibid. at 160, in the foilowing terms: 
[tlhe failure of the judiciary to engage in serious analysis of fiduciary theory has 
prevented it from recognizing the limits of the application of fiduuary doctrine. 
The judiciaries use of fiduciary doctrine in inappropriate scenarios has, in tum, 
produced a multitude of decisions which only further confuse the issue of the 
proper scope of the application of fiduciary law. 
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limits must be r d  into that undertaking @ v a  this particular fiduuary's governing role? 

If so, it may be relevant to observe that, the Court's adoption of the "reasonableness" 

approach has been most evident insofar as the Aboriginal and treaty ri@ recognized and 

a£Ekned under s.35(1) of the C - t h n  Act, 1982, are concerned. In d-phasiskg the 

no-conflict rule in this context is the Court signalling its intent to abandon the fiduciary 

consvuct in favour of subjecting s.35(1) rights to the same sorts of considerations which 

apply to the rights and freedoms contained in the Charter of Rights and Freedom?'u Is the 

Court, moving to make the fiduciary doctrine a l l  but irrelevant in these ùrcu~nstances?'~~ 

At rhis point, there are no apparent answers to these questions - questions which highlight 

the need for out courts to dearly d e h e  the criteria which render a relationship 

"fiduciary" in a way whidi lads certainty to the rdationships and obligations which bear 

the fiduciary label. Clearly, M e r  guidance is required if the potentid of the Crown- 

Abonginal relationship is to be realized. 

'"If the standards of analysis which currently appertain in Charter cases are to be 
applied to breaches of s.35(1), then what does this Say about the uùlity and future of the 
fiduciary constmct in this context? Is it superfluous? 

145R0unan, nrpra note 22 at 149, suggests that fiduciary law is "misapplied" in situations 
"where heads of obligation exist independently of the fiducial relation". He does not 
venture an opinion on whether S. 35(1) consticutes an independent source of obligations 
or whether fiduciary law has been misapplied in this context. 



iii The Future of the No-Con£lict Rule. 

A reiated concern pertains to "the apparent relaxation of the strictness of fiduciary 

sesponsibiliy by some judges"." This tendency is particularly apparent in relation to the 

approach being taken to the no-conflict d e  within the context of the Crown-Aboriginal 

fiduciary relationship. For example, we have observed how, in a number of the cases 

assessed in Chapter five, the courts have elected to decide issues in ways which deny or  

minimize the existence of conflict. In some instances, judges have effectively read down 

spe&c duùes by focusing on the more general duties which the Crown has by vimie of 

its status as a fiduciary. However, enforcing the Crown's general responsibility to act in 

a fiduciary capauty which, as we saw in Chapter four, r e d y  mems acting with "utmoa 

loyalty" by upholding the Crown's "high standard of honourable dealingn, has itself 

proven problematic.14' Moreover, a "relaxed" view of the proscription agakt a fiduciary 

having other duties which may conflia with the interest to be served, appears to be 

emerging through an aduiowledgment that the Crown may baiance competing inter- 

in assessing and discharging its duties. 

This latter tendency first surfaced in the judgment of Urie J., in Kruger v. ne 

Queen, in connection with the suffiüency of compensation paid in consequence of the 

'6F1annigan, supra note 122 at 52. 

l''As noted in Chapter five, aride from a handfd of cases which have commented on 
the manner in which the Crown has conducted itself in relation to Iitigation, the couru 
have been reluctant to recognize and give meaning to the general obligation. 



expropriation of resenre lands."' Moreover, the notion that "reasonablen limitations on 

Aboriginal and treacy rights may conaitute an acceptable means of pursuing objectives of 

"compelling and substantid" importance to all Canadians appears to have gained the 

support of the Supreme Corn in recent years.'" In light of this particular development, 

it would seem that the test is not whether the Crown is in a codict, but wherher it 

placed itsdf in conf l i~ t . '~  

Hutchins and Schulze offer an underlying explanation for the "watering d o m n  of 

the fiduciary doctrine in the Abongid context which is suggestive of a fundamental 

attitudinal shifc. In this respect, they observe that, 

[flor some reason, the Crown is now beginning to be perceived as the defender of 
the public interest, or 'the public as a whole', againa a perceived Aboriginal 

* .  
onslaught. This encourages a tendency towards a minimll;a approach to the 
questions of when fiduciary obligations &se and where those obligations attach. 
This is unfortunate. It neither does honour to, nor will it heal, our body politic.151 

While it is presumed that the Supreme Court acted on the grounds of necessity, having 

regard to the Crown's unique stanis, to date it has not exp1ained how its relaxed approach 

to the nocodict d e  serves to uphold the rationale of acc~untability.~" As a result, one 

148(1985), 17 D.L.R. (4th) 591, [1986] 1 F.C. 385 [hereinafter Kmger cited to D.L.R.] 
$.C.A.). 

'49See in parricular Badgw, supra note 77; Nikal, supra note 77; and, Gladstone, supra 
note n. These cases are discussed in detail in Chapter five. 

'MBryant, sapu note 1 at 44. 

lSIHutchins and Schulze, supra note 47 at  137. 

lVln this regard, a nurnber of writers, induding Bryant, nrpra note 1 at 44, have argued 
that while the justification h e w o r k  represents "an unusual qualification to the conflicts 
d e  given its strict interpretation in fiduciary law ... such a flexible approach may be 



is lefi in some doubt as to the future of the no-conflict d e ,  and by implication, the future 

viability of the fiduciary doctrine in the Crown-Aboriginal contes. Indeed, it is diff id t  

to see how the rationale of accountability is maintained under a justification framework 

which d o w s  the Crown to infringe Aboriginal rights based on a consideration of what 

may reasonably be required to advance other "compehg and substantialn objectives. 

In this vein, it is important to recall that a fiduciaryfs loydy is ordinarily focused 

on one beneficky and that that loyalty "predudes equally faitbful senrice to another 

beneficiary with conficting interests".'" The rationale for the nwonflict d e  is decidedly 

practical in nature: 

fiduciary norms lose their bite when they are imposed on behalf of beneficiaries 
whose interests systematically co&ct. If fiduciary norms are overextended, that 
vitiates th& force and th& undergirding of commitments to act loyally, leaving 
a residue of empty, albeit emphatic, rhetoric.I9 

It might well be asked whether we have now reached this point in the evolution of the 

Crown-Aboriginal relationship gïven that, "more often than not, the Crown and 

aboriginals are 

existence of a 

adversacies, sugg&g the opposite of a fiduciary relationship, where the 

conflict between fiduciary and principd is a fiCie breach of the 

- - -- 

necessary, since the Crown often cannot avoid putthg itself into codlict". 

153D.A. DeMott, "Fiduciary Obligation Under Intellechia Siege: Contemporary 
Challenges to the Duty to be Loyaln (1992) Osgoode Hall L.J. 471 at 479, where the 
author goes on to point out that unlike an aI&, "a fiduciary gets one dog in each fightn. 

'"Bryant, supra note 1 at 23. 



Judiual acceptance for the proposition that the Crown can have regard to other 

competing interests and obligations may well reflect the realify of the Crown's position 

but maka a mockery of the fiduciary principIe. In this respect, any suggestion that "the 

particular fiduciary obligation to avoid a coQict of duties cannot functiondy be 

applicable to the C r ~ w n " , ' ~  calls into question the efficacy of the fiduciary consuuct in 

this context, and the rationde for continuing to use that modd to qualify the Crown- 

Aboriginal relationship and all derivative duties. Indeed, one might wd ask what value 

the f iduc iq  construct has, as a "guiding prinuple", without the ability to enforce the 

duty of loyalty in confiict situations?ln 

While it is apparent that the courts have yet to corne to terms with the 

application of the noconflict d e  in the Crown-Aboriginal context, given its fundamental 

nature, the wholesale abandonment of the noîonflia d e  hardy seems likely.ls8 It is 

therefore assumed that the courts will be required to enter into a uiticd examination of 

the Crown-Aboriginal relationship, with a view to assessing whether the rationale of 

lS6Waters, mpru note 40 at 420. 

lnRotman, mpra note 22 at 270, baks at any suggestion that the d e  againa confiict 
of interest be removed "from Crown-Native fiduciary relations altogethes" arguing that 
this would be "outright dangerous to the interests of aboriginal peoples as the d e  
provides them with much needed protection against the actions of the Crown". 

15%ryant, szpa note 1 at 43-44, canvasses the possibility of "admitting the funaional 
inapplicability of the rule to the Crown-aboriginal relationship". He conchdes that, 
while the existence of a conflict with other Crown interests is "unavoidable", the d e  is 
"too fundamental to fiduciary obligations to risk its removd". 
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accountability should be used to assess the Crown's conduct in relation to all, or only 

some, Aboriginal interem. 

Based on the case Nmrnaries presented in Chapters four and five, the fiduuary 

doctrine would appear to be mon effective in those situations where the Crown has an 

obvious, clearly defined, discretion to be exercised in relation to the spe&c interem of 

a parricular Aboriginal beneficiary. For example, in consequence of the proposition of 

inalienability, it may be said that the Crown has certain d&ed obligations in relation to 

the Abonginal title interest whenever a surrender occurs. In this regard, it is submitted 

that if the fiduciary doctrine is to have meaning in the Crown-Aboriginal context then the 

no-conflict rule must, as a minimum, be enforced in relation to those interests in respect 

of which it may reasonably be said that the Crown owes exclusive, specific duties. To the 

extent that it is considered that a modified approach to the nosonflict d e  is appropriate 

in other contexts, then Our judges must validate that approach having regard to the basic 

tenets of fiduciary 

'59Bryant, W. at 49, argues that "[llawyers and jurins must engage in a 'cut and paste' 
job which highlights components of fiduciary law unsuited to the Crown-aboriginal 
context, dtering and removing des that unavoidably conflict or are otherwise 
inappropriate". While Bryant correctly identifies a criticai need, it is presumed that he is 
not advocating the abandonment of those features of the fiduciary construct which serve 
to maintain the rationale of accountabili~. In this respect, Rotman, n r p i - a  note 22 at 270, 
emphasizes that "[tlhe permissible range of exceptions under any justificatory test must 
be consistent with the theoretical basis of the confliic-of-interest d e ' s  general prohibition 
of fiduciaries' actions which contravene their beneficiaries' interestsw. 



iv. Unique In What Sense? 

The sui generis label, which Didrson J. £ira choose to affix to the Crown- 

Aboriginal fiduciary relationship in and which has since been used to describe 

Aboriginal rights, induding the Aboriginal title interest, has been the subject of no little 

debate in recent yean. As Binnie p o h  out, the term is really a "nondescription", which 

"has been repeated in subsequent cases as if repetition will mate it into a definition as 

opposed to an adamant refusa to essay a definition".'* 

Perhaps the label is simply too convenient? While it has allowed courts the 

flexibility to develop th& interpretation of the relationship in accordance with its "spirit 

and intent", it has also been blamed for the "protracted ambiguities, silences and 

inconsistencies" in the case law.16' kideed, as we have seen in Chapter five, without 

necessarily acknowledging that they are doing so, courts in the post-Gtrerin era "have 

interpreted Crown obligations in a manner which has lessened the fiduciary aspects of the 

relationship and increased its sui g& name" .la In this respect, the mi g& label has 

little to commend itself in a relationship whidi is already d e r i n g  £'rom a lack of doctrinal 

certainty. 

'%innie, supm note 69 at 221-22. 

16'Waters, supra note 40 at 425. Salembier artfully describes it as "a black hole in the 
universe of Native law, a mysterious objea of irresistible attraction to Native law 
theorists and practitioners aike" @P. Salembier, "Crown Fiduciary Dut., Indian Title 
and the Loa Treanve of I.R. 172: The Legacy of Ap-n v. n e  @emn [1996] 3 C.N.L.R. 
1 at 17). 

'6tD.P. Owen, "Fiduciary Obligations and Aboriginal Peoples: Devolution in Action" 
[1994] 3 C.N.L.R. 1 at 22. 



The courts must respond to the need to give greater meaning to the relationship, 

and the responsibilities of each Party, by explaining what it is about the Crown- 

Aboriginal relationship which is unique and dedaring how that uniqueness impacts upon 

the application of fiduciary principles. As a minimum, it is considered that the 

rdationship is unique because it encompasses "the range of areas in which the Crown has 

had and continues to have contact with Native peoples".'" However, to the extent that 

there are a large number of distinct Aboriginal each having their own 

historic relationships with the Crown, this minimum content view of the term nrigettens 

redy  does not as& us much. The suigenerû label must be applied in a way which gives 

meaning and certainty to the relationship or forsaken in favour of a more certain 

characterization. 

In some cases, the latter option may wd represent the best solution. For example, 

to the extent that the Aboriginal d e  interest approximates a proprietary interest, there 

may well be some benefit to abandoning the sui generis label and moving towards a trust 

mode1 to define the duties of the Crown in relation to that particdar interest. As Wilson 

[tlhere is no magic to the creation of a trust. A trust arises, as 1 understand it, 
whenever a person is compelled in equity to hold property over which he has 
control for the benefit of others (the beneficiaries) in such a way that the benefit 
of the property accrues not to the trustee, but to the beneficiaries.'" 

'"Rotman, supra note 22 at 283. 

lMGuerin, stcpra note 72 at 355. 



It has been suggested that the existence of a trust was denied in G h  "on the 

basis of a misunderstanding of the United States jurispmdence, and c e r t d y  due to a 

misunderstanding of the nature of the Indian interest in surrendered More 

specifically, it has been argued that "the trust concept was uanecessarily put aside in 

Gueriît" on the mistaken assumption that a penonal interest in land could not form the 

basis of a In this latter regard, Waters makes the point that "a personal interest, 

less than an equitable estate, is an acceptable beneficial interest for the purposes of a 

-n . 167 Indeed, whether or not one chooses to characterize the Aboriginal title interest 

as a legd or beneficial interest, it remains that the Aboriginal title interest is capable of 

k i n g  quantified, which is typicdy what happens when a surrender for sale or lease is 

being considered ki this respect, few would dispute the fact that the interest may be 

assigned a proprietary value. 

16'R.H. Badett, Indian Reserzlts and Aborigiml L a d  in Cu& A Homeland 
(Saskatoon: University of Saskatchewan Native Law Centre, 1990) at 199. Bartlett 
obsemes, at p. 197, that in its factum, the appellant kidian band had relied on American 
case law in support of the proposition that the Crown should be considered a trustee in 
the private law sense. While the Band's arguments were evidently unsuccessfd, they 
ultimately proved persuasive in the United States. In this respect, Bartlett points out that 
at the time G k  was decided, in the United States "the rationde of accountability had 
not crystallized in the way that it did immediately thereafter" in the United States 
Supreme Court. He concludes that the Court in Guerin "proceeded on a flawed 
understanding of the United States jurispnidence". 

166Waters, szpa note 40 at 423. 

167W. at 423. Waters cites examples from p r h e  trust law including Moore v. Rayai 
Tnrst Co., [1956] S.C.R. 880, where a "mere personal licence to live in a particular house 
was accepted by the Supreme Court as a valid beneficial interest" for the purposes of a 
trust. Similady, Salembier, supra note 161 at 19, concludes that "all property, induding 
equitable and legal interests in realty and personalty, can fom the subject matter of trust". 



Waters argues that "a declared trust relationship" would better serve the 

requirements of each party and suggests that a trust relationship can d be achïeved 

through legislative change." In a similar vein, Salembier recommends that, 

in order to construct a sustainable rationale for future dealings in ùidian lands, 
both within the confines of the Id tan  Act and under f u w e  self-government 
legislation, the Court should set aside Dickson JO's analysis and adopt a proprietary 
modd for the Indian intere~t.'~~ 

The latter proposal may not be as far farfetched as it might, at £irst blush, seem. Indeed, 

the Supreme Court may now be in the process of rethinking itself if Gonthier J.'s 

characterization of a surrender as a "variahon of a trust in hdian l a d  in Bluebmy River 

Indian Band v. Gzmda Pepmtment of lndian Affairs und Northem DeveIopment) can be 

considered indi~at ive .~  In this respect, it is hoped that the Supreme Court will take the 

opportunity to reconsider the application of the sui gent?& characterization when it 

considers the appeal in Delgam~ukw.'~~ 

While the adoption of the trust mode1 would probably have little hunediate 

impact - inasmuch as a vustee is also a fiduciary and "because, in all  practical respects, the 

Crown is held to the standards of a uue trustee in nich ciraunstances anpvay" - there is 

168Waters, sapa note 40 at 424-25. 

'"Salembier, supra note 161 at 38 at 19. 

17y1995] 4 S.C.R. 344; 130 D.L.R. (4th) 193 [hereinafter Bhebeny River cited to 
D.L.R.]. The point is discwed in greater detail at notes 77 and 89 of Chapter five. 

"'As Salembier, stcpra note 161 at 24, correctly observes, "the lower courts will 
continue to echo the mi generis mantra in situations that c d  for a touch of judicid 
mysticism to justify a deparnue from established practice, und the Supreme Court 
ventures a dear and unambiguou dehition of Indian title or, at  the very least, the nature 
of the Indian interest in reserve land". 
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arguably some bene£it tu ueating a stronger theoretid basis for the Crown's role insofir 

as surrendered land is concerned." Waters argues that such a move would provide 

certainty concerning the "confines" of the Crown's powers as a fiduciary, and the nature 

of the liabilities owed, while at the same Ume providing p a t e r  "direction to the Indian 

peoples in thek acknowledged aspirations".'" Moreover, by equipping Crown 

administrators with a dearer definition of th& roles and responsibilities as m e e s  for 

the Aboriginal title interest, it may be possible to insulate them from the negative effects 

which the sorts of intemal goverment co&cts present in the second type of paradigm 

situation described in Chapter one, can generate. 

The sai generis label, which is more convenient than descriptive, has proven 

singularly unsatisfactory in the Abonginal context. In this respect, the process of 

" assessrnent of the Crown-abo riginal fiduciary relationship requires a creative and 

purposive approach to remedying and modifying its many sai grneni aspects". v4 To the 

extent that the parties have a right to some levd of certainty, concerning the rights and 

responsibilities which may be said to derive from a fiduciary characterization, more 

meaningful ways must be found to describe the salient features of the Crown-Aboriginal 

relationship. 

'"Waters, supfa note 40 at 424. In a sixnilar vein, Bryant, supra note 1 at 44, predicts 
that, "[olnce the s ~ i  generis nature of the relationship is refined and circumscribed, the 
remedies available via fiduciary-like andysis will be invaluable to the achievement of 
justice for aboriginal peoples". 

174Bryant, supra note 1 at 48-49. 



Measures to Limit Confiict and Enhance Government 
Integrity and Accountability. 

As we have seen, some sources of conflict are irnplicit in our philosophy of the role 

of government. Conflict is also evident in the process by which policy is fomulated. 

Ways must be found to restore confidence in the ability of govemment to uphold the 

Crown-Aboriginal relationship. To that end, the govenunent mut work to ensure that 

those whose responsibility it is to discharge the Crown's lawful fiduciary obligations are 

shielded £rom obvious sources of conEli,ct through the devolution of responsibility and the 

implementation of organizational reforms." To the extent practicable, it must also work 

to eliminate longstanding sources of irritation in the Crown-Aboriginal relationship. 

Each of these requirements will now be discussed in tum. 

a. The Devolution of Responsibility. 

The current approach of assigning one federal deparunent - the Department of 

Indian Affairs and Northem Development (DIAND) - primary responsibility for 

discharging the Crown's duties in relation to the Aboriginal title interest in reserve lands 

is considered to be consistent with the objective of certainty which the trust mode1 

features. But does this approach offer a SuffiCient guanntee that the government officids 

who exercke the Crown's discretion in relation to that and other Aboriginal interests will 

'"While the focus of our attention is directed towards the federal government, it is 
recognized that provincial goverrunenu also have the ability to adversely affect the 
Aboriginal interests protected by the Crown-Aboriginal fiduciary relationship. In this 
regard, the proposals discussed in this portion of the diaprer could be duplicated at the 
provincial level, with such necessary modifications as may be appropriate in the 
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be insulated fiom the systemic sources of codict  which were idenfied at the outset of 

this chapter? 

Arguably, the potential for conflict will never disappear so long as the govemment 

has a managerid role to play in relation to Aboriginal interests. In this respect, the best 

approach to conflict avoidance lnay well involve the Crown tuming over the discretion 

it currently exercises in relation to the Aboriginal title and related Aboriginal interests, 

to a third Party. In this respect, the Ruyal CommLçrion Rqort  has recommended adopting 

an approach to selfgovenunent which would result in Aboriginal governments assuming 

jurisdiaion over a number of core interem which are "of vital concem to the life and 

welfare of a particular Aboriginal people, its culture and identity".'" Aboriginal lands, 

waters and nanird resources are inchded in the list of subject matters which it 

recommends fall under Abonginal jurisdiction.'" Where an Abongin4 nation chooses 

to assume jurïsdiction over such interests the federal government would no longer exercise 

its responsibilities under the Indian Act, including its obligations in relation to 

"governance and community ser~iûng".'~' It stands to reason that the self-goveniing 

Abonginal body concerned would assume the fiduciary responsibilities which the 

176Royal Commission Report, vol. 2 sup~rc note 18 at 215. The Royal Cornmimon Report 
acknovdedges, at p. 5 of vil. 2, that " ~ b o r i ~ i n a l  people are not a h&ogeneous group,-and 
it seems unlikely that any one mode1 of self-government will fit all First Nations, Métis 
people and Inuit. The basic prinuples, however, shodd be settled by negotiations; the 
flexibility should be in their application." 

inW. at 217. The Royal Commission defines the term "Aboriginal lands" to include 
both "reserve and settlement lands" (p. 578 refers). 



govemrnent currently 

and Band coundors 

exercises in these areas, in mu& the same way that kidian Chiefi 

currently assume fiduciary responsibilities when they exercise 

management and control over specïfïc band assets and fun& on behalf of Band memberP 

Some have questioned whether the Crown, as a fiduciary, acts properly when it 

delegates its responsibilitie~.'~~ On a strict reading of fiduciary principles the answer is 

probably no. Howwer, that is not what the Crown would be doing in these 

ckcumstances. Rather, it would be acting pursuant to the directions of the Aboriginal 

group concerned to, in effect, cease acting as a fiduciary in relation to a spe&ed 

Aboriginal interest or interests.18' On the direction of the membership of that Aboriginal 

group, the Crown's discretionary powers would then be assumed by Ab0rigi.d 

goverment administraton. In this respect, there 

a beneficiary kom directing that a fiduuary quit 

particdar interest, nor prevent that beneficiary 

is nothing in law which would predude 

exercising its discretion in relation to a 

from requesting that control over that 

interest be transferred to a thVd Party, who would then assume the responsibilities and 

duties of a fiduciary for that limited purpose. 

Inasmuch as the preceding approach depends entirely on the consent of the 

Aboriginal beneficiaries, it may be unduly optimkïc to suggest that the Crown will ever 

'"Sec Campbell v. Cowichan Band, Cl9881 4 C.N.L.R. 45 P.C.) and Leomrd v. 
Gonfnedson (1980), 21 B.C.L.R. 326 (B.C.S.C). 

l8Waters, supra note 40 at 419. 

"'"As the Native peoples are the sole beneficiaries of the Crown's fiduciary obligations 
stemming fiom their relationship, they alone possess the ability to terminate the 
relationshipn (Rotman, supra note 22 at 257). 



337 

M y  able to divest itself of its fiduciary obligations in relation to the Aboriginal tide 

other interests over which DIAND, or other federd or provincial departments, 

currently exercise discretionary powers. To the men t  that the Crown will continue to 

have a fiduciary role to play in relation to nich interests, it may be appropriate to consider 

institutional changes to the mannes in which the Crown discharges its fiduciary 

obligations with a view to elimuiating or miniminng the potential for conflict in the 

Crown-Aboriginal relationship. 

b. A Mode1 for MiaimiZing the Impact of Systemic Conaict on the 
Exercise of the Crown's Discretion. 

As noted at the outset of this chapter, the Aboriginal peoples of Canada have been 

traditionally and uniquely vulnerable to the exercise of the Crown's powers in situations 

where the interests of the Crown have conflicted with Aboriginal interests. The problem 

of confIict is pervasive in the sense that it is embedded in the philosophy and processes of 

goveniment. Moreover, it has undermined the ability of government to live up to its 

responsibilities. 

Under our present system of govemment many of the sources of conflict in the 

Crown-Abo riginal relationship are, or are presumed to be, unavoidable. Having said that, 

it must dso be obsewed that the fiduciary construct exacts loydty by requiring that 

fiduciaries not engage in activiUes which conflict with the interest to be served. This 

proscription is considered to have implications for the structures of government itself. In 

this respect, logic wodd seem to dictate that the Crown must take seps to organize itseIf 

in ways which are designed to eliminate or rninimi7e the potential for conflict in the 



Crown-Aboriginal relationship. In practicd terms, this would involve ensuring that the 

organizational structure of those goverrrmental bodies having primary responsibility for 

discharging the Crown's obligations to the Aboriginal peoples of Canada are innilated 

from intemal, systemic sources of conflict. Arguably, the organizational challenge can 

only be met by danc ing  the independence of those governmental ways 

which will ensure that they are in a position to exercise their various discretions, in 

relation to Aboriginal interests, free from undue influence. At the same 

recognized that govenunent must be free to set policy in a way which 

time, it m m  be 

ensures that the 

managers who exercise the Crown's discretions are held accountable for their actions. 

The challenge is in bdancing the twin notions of independence and accountability. 

One means of achieving the requisite degree of independence would be to assign 

the responsibility to administer the Crown-Aboriginal relationship to one independent 

government agency or Department. The key word is independence. Much as a federal 

Crown prosecutor must not be iduenced by political considerations when exerüsing his 

discretion in relation to the charge laying function,ls2 the governmental officials employed 

in such an agency would have to have the primary responsibility and mandate to discharge 

the discretionary responsibililties associated with the Crown-Aboriginal fiduciary 

la2Canada, Attorney General of Canada, Prosecution Poiicy of the Attorney Generd of 
Cu& Guidelinesfor the fiking of Decisioon in the Prosecution Procea (Ottawa: Minisuy 
of Supply and SeMces, 1993). See in pareidar chapter 1. entitled "The Decision to 
Prosecute". 



relationship within a structure which would insulate them £rom the systemic sources of 

conflict referred to at the outset of this chaptedm 

To ensure independence, it is deemed essential that government officiah working 

in this new agency have the latitude to exercise the Crown's discretion in individual cases 

free of undue innuence or pressure. In this respect, other government bodies wodd be 

statutorily prohibited fiom issuing specific directions concenring the discharge of any 

disuetionary power in relation to a specific Aboriginal interest, d e s  this was to be done 

publicly. To furthes enhance its independence, the agency could be headed by a Governor 

in Council appointee 

recommendation of the 

who would serve for a fixed term - perhaps on the joint 

the leaders of national Aboriginal organizations and the minister 

T h e  independent prosecutor model is considered analogous. Its structure is designed 
to insulate the exercise of a discretion - in that case the prosecutorial discretion - fiom 
sources of undue influence, induhg political intervention. The notion of independence 
which underscores the independent prosecution semice model refers to organizational 
independence and should not be confused with the concept of judicid independence. The 
independent prosecutor model is now in place in the Province of Nova Scotia. Similarly, 
the Law Reform Commission has recommended that the federal government establish a 
Director of Public Prosecutions to "ensure the independence of the prosecution semice 
from parrisan politicai influences and reduce potential conflicts of interest within the 
Office of the Attorney Generd" (Law Reform Commission of Canada, Con~rolling 
Criminal Proseczitiom: Ihe Att0l.y Genwd and the Cr- Prosecutor, Working Paper 62 
(Ottawa: Supply and SeMces Canada, 1990) at 115, Recommendation 1.). Of note, in its 
recent report to the Prime Minister, the Special Advisory Group on Military Justice and 
MZtary Police Investigation SeMces, which was chaired by the Right Honourable Bnan 
Dickson, recommended that the Canadian Forces appoint an independent Director of 
Prosecutions" to "ensure the independence of the prosecutorial function and reduce 
potential conflicts of interest" (Canada, Department of National Defence, Report of the 
S'ciai Advtsory Oro* on Mditary JtCShCe and Militdry Police Ihmstiigation Seruices (Ottawa: 
Queen's Primer, 14 March 1997) at 26, Recommendation 8). This particdar 
recommendation has been accepted by the Prime Minister and is now in the process of 
being irnplemented. 



or Agency head who, like an Attorney General under an independent prosecutor model, 

wodd be responsible for formulating policy of general application. 

Although it is anticipated that mon discretionary powers which are currently 

exercised by the Indian &airs branch of government would be assumed by the newly 

created governent agency, it is acknowledged that many other government departments 

are &O in a position to influence Aboriginal interesa. In this regard, it is suggested that 

the destabilizing effect of co f i c t  be mitigated by creating an oversight role for officids 

in the new agency which would d o w  them a measure of control over the &cal resources 

which other Depanments currently rely upon to deliver seMces to Aboriginal 

cornmiinities in Canada. 

While the new agency would be accountable for its actions, accountability would 

have to be established in ways which did not undermine the independence of its role and 

mandate. For example, while the head of the agency would exercise sole managerial 

control over agency officials in their day-to-day activities, those officials would also be 

required to comply with general govemment policy directives concerning the 

administration and delivery of services, and the overd discharge of the fiduuary duties 

appertaining to the Crown-Abonginal relationship.'" Therefore, to the extent that the 

' q h e  Interdepartmental Working Group Report, supra note 26, filled a void when the 
fim draft was inuoduced in 1994. The exiaing version dates to 1995. The overall effect 
of the report is difficult ro gauge. Because it expressly indicates that it is not intended as 
a statement of federal government policy one suspects that the guidance contained therein 
may be subject to uneven application. In this respect, it may be a linle like a bank 
manager circulating a post-it note to the bank's tders instructing them to watch out for 
and give preferred customer treatment to a particular dient - one might well wonder 
whether, almost two years later, the message is s t i l l  being acted on? Ir is considered that 
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govemment of the day would continue to set policy of general application, the officiah 

who would be employed in this independent government agency would be mponsive to 

govenunent in a way which would enhance accountability. Moreover, the head of the 

agency codd be required to submit an annual, report to Governor in Council, to desuibe 

the agency's operations during the previous year and report on the state of the Crown- 

Aborigind relationship. 

In fact, a number of these features are incorporatecl in recornmendations contained 

in the Royal Commt';rsion Report. In thk respect, the Commissioners have recommended 

that a new "Indian and Inuit Services" department be established which would "be 

responsible for delivery of the government's remaining obligations to statu hdians, Inuit 

and reserve communities under the Indian Act".I8' Under the Royd Commission mode1 

of govemment, the policy making function would, however, be assumed by a new 

Department of Aborigind Relations, which would "guide all federal actions associated 

wieh dweloping and implementing the new federaVAboriginaI relationship " .186 Among 

its other responsibilities, that latter department would negotiate "renewed and new 

treaties with Aboriginal nations". la 

the necessary guidance concerning managerial duties should be conveyed in a policy 
format and circulated in a rnanner which will facilitate cornpliance. Moreover, in light 
of more recent case law, the sections of this report which relate to the role and 
responsibilities of the Crown in the litigation context need to be enhanced. 

la5Royal Commission Repolt, vol. 2 szipra note 18 at 365-66. 

18'1bid. at 365. That particular responsibility would be &ed out by a "Crown treaty 
Office " . 



342 

While these latter recomrnendations would r d t  in an structufed approach which 

would, in many ways, be simiIar to the model being contemplated here, it is considered 

that the proposed "Indian and Inuit Services Department" wodd lack the requisite levd 

of independence in its day to day operatiom. In this respect, it is important to recognize 

that the su~cturaI model which the Royal Commission is advocating would place control 

in the hands of a new Department of Abonginal Relations rather than in the han& of 

those who would actually be exercising the various discretio~mry powers on the Crownts 

behalf. As the head of a senior ministerial pordolio, the Minister of Aboriginal Relations 

would no doubt have a high level of influence in Cabinet. Howwer, because that 

Department would be structured dong traditional lines its officials would be subject to 

the same influences and conaiaing governrnental priorities which currently senre to 

undermine the ability of government officials to uphold the Crownts obligations to the 

Aboriginal peoples of Canada. Therefore, while the officials in that Department would 

have the responsibility to "monitor the Crown's implementation of its treaty and other 

undertakings as well as its fiduciary obligations to Aboriginal they would 

themselves be vulnerable to the same systemic, destabilizing forces which now serve to 

frustrate the implementation of the govemment's Aboriginal policy. Moreover, one 

might weII question how the officials in that Department will have the credibility to act 

la8Ibid. at 365. A function which would be carried out by a "Crown implementation 
Officet'. Moreover, the Minister would "docate funds £rom the federal government's 
expenditures on Aboriginal issues and operations across the government" and have the 
authority to "withdraw or withhold" fun& £rom those monitored Departments who fail 
to meet federal commitments (p. 364 refers). 
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as watchdogs to ensure that other line departmats - induding the Department of Indian 

and Inuit Services - properly discharge th& fiduaary obligations, when other officials in 

the Department of Aboriginal Relations will be engaged in the highly parrisan process of 

negotiating Aboriginal treaties and agreements? 

The alternative mode1 canvassed here represents only one of a number of possible 

solutions. What is considered essential is that those Crown officials whose prj'unary 

responsibility it is to discharge the Crown's fiduciary duties be allowed to do so within 

an institutional structure which is capable of shielding them from undue iduence. 

Arguably, this can only be achieved where the intended structure &or& them a 

meaningfùl lwel of independence in the exercke of th& day-today discretionary powers. 

c. Eliminah'ng Sources of Imtation. 

Bo& parties musc work to remove longstanding sources of irritation in the Crown- 

Aboriginal relationship. This presumes, a renewed cornmitment to resolving disputes 

through meaningful dialogue, negotiated sedement and a rejection of confrontation. 

In this respect, it is considered essential to recognize that the government 

represents a wide variety of interests when it engages in the process of negotiating 

Aboriginal treaties and daims. While it must ensure that it treats with Aboriginal peoples 

in a manner which upholds the "honour of the Crown", it must dso be free to advance 

governmental objectives. The Royal Commission has recognized the "political and even 

diplornatic nature of treaty processes". In this respect, the Commissioners have 

recommended that treaty commissions be established, to "assist the treaty parties to 



resolve political 

recommendation 

In similar 
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and other disputes arising in treaty processesn.l* This specific 

is concurred in. 

fashion the Royal Commission has recommended that an Aboriginal 

Lands and Treaties Tribunal be created to, "monitor both the spe&c and the 

comprehensive land claims proce~s".'~ The Royal Commission anticipates that such a 

tribunal would, 

ensure, among other things, that daims were beiog dealt with in a timely fashion, 
that the were ne;otiating in good faith, &d that the disputed resources 
were not being depleted pending the disposition of the claim. The goal would be 
to ensure that the process was not being abused, that delays were kept to a 
minimum, and that the principles of fundamental justice and fairness were being 

The suggestion of having a third party act as an arbitrator to resolve codicts in the daims 

processes is hardly novel.'" As one 0 b s e ~ e r  so aptly put it, "[tlhe bottom line on this 

lgOlbid. at 6. The Royal Commission anticipates that most of the tribunal's efforts "WU 
focus on the bilateral process for negotiating iew or renewed treaties, which may include 
daims arising from existing treaties, comprehensive land daims and self-governance" (p. 
596 refers). 

Ig1lbid. at 6, where the rationde for this partiCU1a.r recommendation is expressed in the 
followhg terms: "[tlhe Commission is persuaded that without such a s u p e ~ s o r y  body, 
land claims negotiations will continue to drag on, to the detriment of only one of the 
negotiating parties - Abonginal claimants". 

lg2For similar recommendations, see Waters, supru note 40 at 419 and Rotman, supra 
note 22 at 267. As Mercredi and Turpel, supra note 21 at 138, observe: 

[allmoa everyone who has examined the issue of land daims has recornmended 
that an independent land daims resolution process be established. Such 
recommendations have been put fomard on many occasions by the Canadian Bar 
Association, the Canadian Human Rights Commission and by many others, 
including several prominent church organizations. In fact the Parliamentary 
Standing Comminee on Aboriginal Affairs put forward this same recommendation 



question is that the Crown govemments are in a hopelessly conflicted position. There 

WU c o n ~ u e  to be few settlements, and more Okas, u n d  these daims can be brought to 

an independent decision-making a u t h ~ r i t y . " ~ ~ ~  In this respect, the govemment itself 

considers unilateral decision-making to now be fraught with danger - even in situations 

where it only has a duv to ~oflSUlt.'~* All thligs considered, the presence of an impartial 

body to "police the bargaining process", and exercise "the power to make binding orders", 

would eahance the objective credibility of a process which und now has been largely 

cloaked in secrecy. 19' 

The 

Aboriginal 

Canadians. 

federal government's power to expropriate lands which are subject to the 

title interest continues to be a source of irritation for many Aboriginal 

The power to expropriate reserve land, in the absence of a surrender, dates to 

1876.'~~ That power, which has been described as "the most substantive exception to the 

principle of voiuntary cession",197 has been criticized on the basis that its very existence 

as a result of the Oka crisis. 

lg3D.R. Colborne, "Overview of Legd Issues" (Address to Coderence on Doing 
Business with First Nations, Toronto, 15, 16 June 1994)[unpublished] at 26. 

lg4For example, see the Interdepartmental Working Group Report, mpra note 26 at 27, 
which warns that "caution shoulci be exercised if the consultation does not result in 
consent, since political or legal considerations may render the implementation of a 
unilateral decision pro blematic" . 

lg5Royal Commission Report, vol. 2 supz  note 18 at 596. 

'961ndian Act, 1876, S.C. 1876, c.18, s.20. 

''9. JohllSTon, ne Taking ofIndian Lundi in C i r d  Consent or Coercion? (Saskatoon: 
Native Law Centre, 1989) at 79. 
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tips the baiance in favour of the Crown whenever the te= of a potential surrender are 

being neg~tiated.'~~ Moreover, its continued use would seem to be at odds with the 

fiduciary nature of the Crown-Aboriginal relationship, to the ment that the govenunent 

is able to retain the expropriated lands for its own use and benefit? hasrnuch as the 

expropriation power may now be said to be subjea to a heavy justification requirement, 

and the payment of full and fair compen~ation,~ one would expect that the expropriation 

power will ody be exercked in the rarest of cases. However, to the extent that the power 

may have outlived its usefuLxess, the govement should consider whether it is still needed 

in view of the negative connotations which have always surrounded it. Moreover, if it is 

to be retained, the government may wish to consider adopting a form of binding 

arbitration to establish appropriate levels of compensation in those unique cases where 

recouse to the power may d l  be appropriate?" 

E. - Conclusions: 

Canadian goveniments have proven singularly U-equipped to discharge their 

obligations to the Abonginal peoples of Canada. While the reasons for this are many and 

Binnie, supra note 69 at 239, points out, "in terms of the dynamics of negotiation, 
the important fact is that an expropriation power exirrs". 

'99Rotman, supra  note 22 at 269. 

200Sparr~~, supra note 67 at 1 119. 

"'Waters, nrpra note 40 at 419, where the binding arbitration proposal is suggested in 
the context of his discussion of the government's use of the expropriation power on the 
facts in Kmger. 



347 

varied, it is considered that the conflict of interest, which has always existed at the heart 

of Crown-Aboriginal relations, has been a constant feanue of the relationship. In this 

respect, it may be argued that Aboriginal peoples are, and have always been, vulierable 

to the exercise of the Crown's power in situations where th& interests conflict with other 

interem which the govemment considers essentid to advance in furtherance of the 

national interest. 

Aboriginal vulnerability is accentuated under a liberaldemocratic view of the role 

of government - a view which places a premium on ensuring that laws and policies reflect 

the requirement to achieve the greatest good for the greatest nurnber. In this respect, it 

may well be argued that Aboriginal groups are at distinct disadvamage whenever they 

attempt to advance collective rights which do not coinüde with, or which are directly in 

conflia with, majoritarian interests or the will of Parliament. The problem is 

compounded under a policy formulation process which, in the inter- of pragmatism, 

economy and political expediency, massages conflicting interem and objectives in ways 

which force short-term, ad hoc solutions on complex probiems. The r d t i n g  "policy 

confusion" undermines the atrempu of individual departrnents to advance the sort of 

coherent, principled measures which are requted to achieve long-term objectives. 

Given its s m d  size and low Cabinet profile, many observers consider the effects 

of the curent approach to policy formulation to be particularly debilitating in the case 

of the Indian Affairs branch of government. Some have linked the resulting uncenainty 

and apprehension within that branch to the government's seeming reluctance to 

meaningfully engage the dif#icult problems which now bedevil the Crown-Aboriginal 



relationship. The legacy of conflict is evident in the state of the 

Crown and Aboriginal ueaty nations, in the processes which 

relationship b e e n  the 

appertain to specific and 

comprehensive Aboriginal daims and in the justifidon standard which applies whenever 

s.35(1) Aboriginal and treaty Bghts have been infringed. 

Arguably, the Supreme Court's deùsîon to & a fiduciary label on the Crown- 

Aboriginal relatîonship has been a mixed blessing. From a government perspective, there 

is little in the suigeneris label to guide the Crown in discharging its duties. In its current 

incarnation, the basic principles of the fidudary doctrine - induding the concept of loyalty 

- only h c t i o n  as a rough, "after the fact" indicator of when a court is likdy to intemene. 

Moreover, the increasingly flkble nature of the noconflict d e  has done little to enhance 

certainty. 

The federal government has responded with strategies which have sought to 

distance and distinguish its role as a fiduuary hom its duties, in ways which attempt to 

minimize its potential liability, induding decliMg to act at d in difficult situations. 

Despite the recent explosion of litigation involving deged breaches of the Crown's 

fiduciary obligations, the Aboriginal perspective on the Crown-Aboriginal relationship 

has not been altogethet positive either. While some Aborigirïal Canadians have cautiously 

embraced the fiduuary connnict as a "blunt tool" which can be used to hold the Crown 

accountable for its actions, others consider it to be regressive, paternahic, and at odds 

with their sovereign aspirations. The former view may well explain the strong 

undercurrent of suspicion with surrounds the government's recent policy on self- 

govemment and any suggestion that the government can divest itself of îts fiduciary 
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obligations. Indeed, many look to the fiduciary constmct as a "positiven source of new 

obligations. Howwer, while there is some level of Aboriginal support for the fiduciary 

doctrine, there is considerably less confidence in the ability or WU of government to 

protect Aboriginal inter-. Given the conflicting nature of the various obligations and 

interests which the Crown must advance, this lack of trust, while unusuai in a fiduciary 

rdationship, may not be entirely misplaced. Nmertheless, it should be cause for concem. 

The Royal Commission on Aboriginal PeopIes has argued that the Crown- 

Aboriginal relationship m u t  be "renewedn. While this recommendation is concurred in, 

it is considered that "renewal" will only be effective if it is done in a way which does not 

ignore the systemic sources of conflict which have served to undermine all efforts to 

implement the principles upon which the Crown-Aboriginal rdationship is based. In this 

respect, five fundamental requirements have been idenùfied. If the fiduciary construa is 

ever to live up to its potential, it is considered essential that these five fundamental 

requirements be addressed when the process of renewal is applied to the Crown- 

Aboriginal fiduciary relationship. These fundamental requirements, which are meant to 

înform the process of debate which must now take place, reflect the need to: approach the 

question of fiduciary duty having regard to a rational, principled consideration of what 

the fiduciary construct is, and what it can and cannot be expected to achieve; clear up the 

confusion surroundlig the fundamental question of when a fiduciary relationship may be 

said to arise outside of the traditional fiduciary dassifications, and address the implications 

of that choice in ter- of the Crown-Aboriginal relationship and the application of the 

no-conflict d e ;  enforce the no-conflict d e  where it would be appropriate to do so; 
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explain how the Crown-Aboriginal relationship is srtigenenS, and, restore confidence in 

the ability of governent to uphold the Crown-Aboriginal relationship by enniring that 

those whose responsibility it is to discharge the Crown's l a d  fiduciary obligations are 

shielded from obvious sources of confict and by eliminating longstanding sources of 

irritation in the Crown-Aboriginal relationship. In this latter context, we have considered 

a number of specific recommendations, induding dwolving authority to Aboriginal self- 

goveniments, reforming the institutions of government, establishing treaty commissions, 

creating an Aboriginal Lands and Treatïes Tribunal, and eliminating the expropriation 

power. 

The success of the renewal effort, and by implication the future of the Crown- 

Aboriginal fiduuary reiationship, hinges on the active involvement and participation of 

ail parties. It preSUILles an active role for o u  courts in definhg and refiaing the fiduciary 

doctrine in ways which WU uphold the rationale of accountability and enhance certainty. 



Chapter 7 - Summary of Conclusions and Recommendations. 

In recent yean, we have seen how Canadian courts have increasingly looked to 

equitable doctrines in fheir search for judicial solutions to problems which appear to 

warrant the rationale of accountability. This tendency may explain the populariv of the 

fidudary comtruct, and the decision of the Supreme Court of Canada to apply fiduciary 

principles to define the relationship between the Crown and the Aboriginal peoples of 

Canada in Gtrerin et ai. v. ne Queen and Regimz v. S p a v ~ . ~  In this thesis, an attempt has 

been made to dear up some of the confusion and uncertaitlty which surrounds the Crown- 

Aboriginal fiduciary relationship with a view to enhancing the 

doctrine, in this context, in the future. 

To that end, we endeavoured in Chapter two to arrive 

* - m .  m .  - . . a .  

utility of the fiduuary 

at a broad, theoretid 

understanding ot the fiducxary construct and the problems associated with its practicd 

application through a generd discussion of fiduciary principles, focusing on: the unique 

features of what traditiondy have been termed fiduciary relationships; the scope and 

nature of fiduciary duties, both specific and general; and the criteria used by Canadian 

courts in recent years to expand the fiduciary doctrine beyond its conventional 

boundaries. 

We concluded that a fiduciary owes a "general" duty of loyalty, good faith and 

avoidance of a conflict of duty or self-interest. The duty deriva from the fiduciary's 

'Gtrwt'n etai. v. iSbe Queen, [1984] 2 S.C.R. 335, 13 D.L.R. (4th) 32 (S.C.C.); R. v. 
S p m w ,  [1990] 1 S.C.R. 1075 at 1108 (S.C.C.). 



underraklig "to act in relation to a matter in the interests of anothern. As the Lar Mitzernls 

case suggests,2 a fiduciary relationship can exist in situations which do not immediately 

give rise to a more specsc duty. However, dependhg on the partïcular nature of any 

+en undertaklig, additional "specifÏcw duties may &O be owed. Typically, they embrace 

more onerous requirements than those which will arise in comection with the "generalW 

fiduuary d q .  

We saw how, commencing in 1974, the fiduuary construct entered a period of 

transition as the courts attempted to grapple with the perceived need to apply the 

fiduciary doctrine to relationships which had not previously been subject to equitable 

analysis. This development caused some to question whether the courts were pdty of 

stretching the fiduciary pnnciple into shapes never intended. Indeed, while Dickson J.'s 

judgment in Gwrin may, in part, have ushered in a "principled" approach to the 

assessment of relationships which can be said to give rise to fiduciary duties, as the 

Hodgkinson v. Simm case seems to suggest; the Supreme Court has yet to fully come to 

terms with the fiduciary construct outside of its traditional setting. Indeed, there may 

weU be grounds to suggest that the fiduciary doctrine remains a "concept in search of a 

p~c ip i e " .  

By choosing to define the histonc Crown-Aboriginal relationship in fiduciary 

terms, the Supreme Court of Canada would provide Abonginal groups with a promising 

'Lac Minerah Ltd. v. International Corona Resourcts Ltd., [1989] 2 S.C.R. 574,6 1 
D.L.R (4th) 14 (S.C.C.). 

3Hodgkinson v. Simms, [1994] 3 S.C.R. 377 (S.C.C.). 



353 

means of holding the Crown to an equitable standard of conduct. While this development 

raises both practical and theoretical concems which have yet to be fully resolved, it niay 

be argued that the requisire "characteristicsn of fiduciary rdationships, as fim enunciated 

by Wilson J. in h m e  v. Smith, are all present in the Abonginaï context.' For example, 

it seems evident that the Crown has some scope for the unilateral exescise of a discretion 

or power, or both, in relation to the interests of Aboriginal peoples. While for most 

purpose this may amount to Etde more than the power of govemance, in some cases, such 

as in relation to the Aboriginal title interest, the Crown's intemenor starus is indicative 

of the exercise of a power which far exceeds that which is involved whenever the interests 

of non-Aboriginal Canadians are being considered. Moreover, as the record of Crown 

dealings with Abonginal peoples amply demonsuates, the Crown's ability to effect 

Aboriginal interests, coupled with Aboriginal reliance, a £ h m  that the position of the 

Aboriginal peoples of Canada is not without an element of vulnerability. 

As Dickson J. a££irmed in G b n  and Sparrow, the bais for a fiduciary 

characterization of the Crown-Aboriginal relationship is historie. While rooted in the 

concept of Aboriginal title, the relationship owes its existence, as a fiduciary construct, to 

the longstanding, historie, pattern of dealings between the Crown and Aboriginal peoples. 

While it may be tempting to explain away any supposed anomalies in the Crown- 

Aborigina fiduciary relationship by simply asserting that the relationship is "sui generis", 

such an approach is meaningless unless the anomalies are sourced back to the unique 

4Frume v. Smith, [1987] 2 S.C.R. 99 at 136 (S.C.C.). 
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attributes of the Aboriginal interests concemed, the powers and responsibilities assumed 

by the Crown in relation to those interests, and the corresponding reliance which 

Aboriginal groups placed on the Crown. Moreover, any attempt to grapple with the 

modern issues which surround the Supreme Court's characterization of the Crown- 

Aboriginal relationship - induding any meaningfd assessrnent of the Crown's ability to 

discharge its fiduciary obligations in the sorts of conflict situations illustrated by the two 

paradigm situations presented in the introductory chapter - presupposes some 

understanding and appreuation of the hiitoric forces and processes which resulted in its 

creation and lent it content. In this respect, it is important to appreciate that the Crown- 

Abonginal relationship did not evolve in a vacuum. Nor can we attempt to apply 

fiduciary principles to Crown-Aboriginal dealings as if the relationship had just been 

created in the latter half of the mentieth cenniry. 

While, prior to 1763, the Crown's policy towards Aboriginal land was influenced, 

to some ment, by the broader rules and principles of imperid cornmon law, the powers 

and responsibilities of the Crown were largely assumed for reasons of equity, convenience 

and, most irnportantly, to further Britain's own regional interests. Although British 

imperial policy was capable of being managed in conflict situations by bdancing 

Aboriginal and non-Aboriginal interests, the outcome would invariably favour those 

interests which most closely served imperid goals. In this regard, it is important to 

appreciate that the tone of Britain's early relations with the Aboriginal peoples of North 

America was largely dictated by Bntain's own strategic requirements. 



In advancing its own sovereign interests, Britain was obliged to acknowlecige that 

Aboriginal persons lived on the land in distinctive soueues - a fact which led the British 

Crown to take a number of principled measures to safeguard Aboriginal interests. This 

latter devdopment is most apparent in relation to the protections afforded the Aboriginal 

title interest - protections which prompted Dickson J. to use the term "fiduciary" in 

desvibing the Crown-Aboriginal relationship in his landmark judgment in Guerhz 

Moreover, when it became apparent that the abuses associateci with private land purchases 

were acting as  a destabilizing influence on the Crown-Aboriginal relationship, and 

threatening Britain's larger interests, the Crown took seps to regulate such transactions 

by inserting itself between the coloaists and Aboriginal groups. In the process, the British 

Crown would c l a h  that it had acquired sovereignty over those lands. 

The Crown's sovereignty or power over the Aboriginal peoples of Canada was 

exerted piecemeal over an extended period of tirne. The process by which each Aboriginal 

group became reliant upon the Crown was largely a function of history and historie 

forces. Therefore, the portrait of Crown-Aboriginal relations which emerges is far kom 

uniform. Echoes of this p d c d a r  approach can still be seen reflected in the speci£ïc 

fiduciary duties which are now owed particular Aboriginal groups as a r d t  of certain 

"uniquew treaty provisions. 

This is not to Say that there were not some common, defining moments in the 

evolution of the Crown-Aboriginal relationship as a whole. Notwithstanding the British 

Crown's initial motivation for pumJng what might charitably be descnbed as a "liberal" 

Abonginai policy, by 1763 certain principles had been established which codd not be 
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officidy denied if strong Crown-Aboriginal relations were to continue. The Rayai 

PIoclamution was the means chosen to formally announce its intention to legally bind 

itself to these principles. With the RayaL P r o c l a d n ,  BBtain was forced to concede that 

she was obliged, as a matter of imperid common law, to treat with Aboriginal groups in 

order to bring them under British authority or to acquire their lands. For their part, 

Aboriginal groups were encouraged to place reiiance on the Crown, and the guarantees 

enshrined in the treaties they entered into, as weU as the provisions of the Royal 

Proclamarion of 1763. 

Implementation would be another matter entirely. With its American colonies on 

the verge of rwolt, Bntain choose to transfer iu responsibility for "Indian Affairsn to its 

colonial govemments. Without strong central control, the Aboriginal policy embodied 

in the Royal A.oclamation would be placed at the mercy of regional politics and self- 

interest. While Confederation restored central control over "Indian Affairs" in Canada, 

and while the essential features of Aboriginal title were recognized in the Id ian  Act, by 

that time much of Canada had been settled without regard to the provisions of the Royal 

Proclamation. 

While it was the proposition of inalienability which led Dickson JO's to conclude 

that the Crown was a fiduciary on the facts in Guerin, further to the discussion in Chapter 

four, it now seems clear that the broad undertaking, which is at the hem of the 

overarching Crown-Aboriginal fiduciary relationship referred to in Sparrow, imposes 

duties on the Crown which extend well beyond the Aboriginal land interest. In light of 



the Van der Peet trilogy; it may be arguecl that the Crown's "generaln responsibility to act 

in a fiducivy capacity with respect to the Aboriginal peoples of Canada derives from the 

Crown's historie undertaking to act on behalf of the Aboriginal peoples of Canada, to 

protect their "practices, traditions and dturesn in deaIings with third parcies. It seems 

logical to condude that the Crown incurred this responsibility in consequence of 

assuming sovereigny over both the land mass of what is now Canada and the Aboriginal 

people who raide there, by which it is meant that the Crown either: extended its 

protection to hem, and their lands, in r e m  for their gîving up of any daim to an 

independent sovereign statu, or, unilaterally took up the "mande of protector" by simply 

exerusuig the power of governance over hem, or both. In this context, the proposition 

of the "inaiienabrlity" of Aboriginal land title, except to the Crown by means of a public 

purchase, may be viewed as the most visible policy initiative advanced by the Crown in 

furtherance of the "guarantee of protection" embodied in its undenaking. However, we 

now know that the Aboriginal title interest is only one component of "Aboriginal rights" 

as that term was defined by Lames C.J. in R. v. Van der Peet. In this regard, there can now 

be little doubt that the Aboriginal peoples of Canada have a multiplicity of "interests" or 

"rightst', related to their distinctive "practices, traditions and dtures", which the Crown 

undertook to protect. The &ming provisions of the Constitution Act, 1982, serve to 

acknowledge and reconcile Aboriginal rights with the sovereignty of the Crown. 

'R. v. Van der Peet, [1996] 2 S.C.R 507,137 D.L.R ((4th) 289 (S.C.C.); R. v. N. T.C. 
Smokehouse Ltd., [1996] 2 S.C.R. 672, 137 D.L.R. (4th) 528; and, R. v. Gladîtone, [1996] 
2 S.C.R. 723, 137 D.L.R. (4th) 648. 
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In order to better understand the mi g e  nature of the Crown-Aboriginal 

relationship, it is essential to appreciate the oft-times subtle distinction between the 

general duty which the Crown owes all Aboriginal peoples by vime of its fiduciary 

stanis, on the one hand, and the more specific duties which may arise whenever the 

Crown purports to exercise a particular discretion in relation to specïfic Aboriginal 

interem held by individual Abonginal groups, on the other. More speci£ically, in light 

of Spamw, we know that the Crown has a "generaln responsibility to act in a fiduciary 

capacity with respect to the Aboriginal peoples of Canada. The responsibility has been 

described as a duty to uphold "a high standard of honourable dealings". "Specific", 

additional fiduciary duties can also be seen to aise in connecrion with the partidar 

application of a Crown discretion, or power to act, which is expressly provided for by 

statute, treaty or agreement. Such was the case in Gu&. "Specificn duties dso may be 

owed in relation to the operation of s.35(1) of the Constitution Act, 1982, which demands 

the justification of any govemment regdation which infringes upon existing Aboriginal 

and treaty rights. 

While fiduciary law may well offer the best means of ensuring that the govemment 

lives up to its undertaking to protect the interem of the Aboriginal peoples of Canada in 

dealings with third parcies, questions remain as to whether the fiduciary standard is r edy  

appropriate in this context. In this respect, it must be acknowledged that there are a 

number of theoretical and practical issues pertaining to the Crown-Aboriginal fiduciary 

relationship which the Supreme Court did not fully resolve in either Guerin, Sparrow, or 

the Van dPT Peet trilogy. For example, while there is considered to be at least some 
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doctrinal support for the Supreme Court's condusion that the Crown-Aboriginal 

relatiomhip should be assessed according to fiduciary prinaples, there remains some doubt 

that conclusion is consinent with the test laid down in Hodgkinroon. In view of the myriad 

of other duties, obligations and responsibilities owed by the Crown, one might dso 

question whether the application of fiduciary principles to define the Crown-Aboriginal 

relationship is redy  appropriate having regard to the "n<~onflict" proscription which 

features so prominently in fiduciary doctrine. If the extent and diversity of leatmed 

discourse on the subject serves as any valid indicator, then this is one area of the law 

which seems prone to confusion and error. This apparent tendency may, in tum, serve 

to explain the obvious dif£iculties which some of o u .  courts have encountered. 

In Chapter five, we examined how Canadian courts, at all levels, have attempted 

to find workable solutions to problems posed by the requirement ro apply fiduciary 

standards and p~c ip les  to various aspects of the Crown-Aboriginal relationship, and to 

determine what fairness now requires that the Crown do or refrain from doing. While 

for the mon part, the courts have succeeded in explaining when specific fiduciary duties 

WU be owed by the Crown, they have largely failed to define or give meaning to the 

Crown's general duty of loyalty beyond the vague assertion that the "honour of the 

Crown" must be upheld. Moreover, there has been a disturbing lack of uniformity 

demonstrated in the rnethodology and criteria being used by the courts to determine who 

they are prepared to hold primarily responsible for discharging the Crown's duties - a 

situation which may in part reflect the pragmatic considerations associated with the ad hoc 

approach which has tended to dominate judicial decision-making in this field. Similady, 
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the courts' response on the "conflict" issue has not always been consistent or principled. 

Although the recent emergence of the s d e d  "relaxedn approach to the no-connict d e  

is considered noteworthy, the courts have so far failed to explain how it upholcls the 

rationale of accountability or enhances certainty in the relationship. Nevertheles, the law 

has advanced to the ment  that it is possible to speculate on how some of the issues 

presented in the two paradigm situations, set out in the inuoductory chapter, might be 

addressed. To that end, an andysis of those problems has been induded in the Appendices 

to ~s thesis. 

Having said that, it must be appreciated, as we attempted to demonstrate in 

Chapter six, that the Aboriginal peoples of Canada are, and have always been, vulierable 

to the exercise of the Crown's power in situations where their interests conflict wich other 

interests which the government considers essentid to advance in furtherance of the 

national interest. The legacy of c o ~ c t  is evident in the state of the relationship berneen 

the Crown and Aboriginal treaty nations, in the processes which appertain to specific and 

comprehensive Aboriginal daims, and in the justification standard which applies 

whenever s.35(1) Aboriginal and treaty rights have been infringed. The conflict of 

interest, which exists at the heart of Crown-Aboriginal relations, has been a constant 

feature of the rdationship. It explains why Canadian governments have proven singularly 

ill-equipped to discharge their obligations to the Aboriginal peoples of Canada. 

Aboriginal vulnerability is accentuated under a Lberaldemocratic view of the role 

of government - a view which places a premium on ensuring that laws and policies reflect 

the requirement to achieve the greatest good for the greatest number. As a result, it may 



be argued that Abonginai groups are at distinct disadvantage whenever they attempt to 

advance collective rights which do not coincide with, or which are directly in conflia 

with, majoritarian inter- or the will of Parliament. The problem is compounded under 

a policy formulation process which, in the interests of pragmatism, economy and political 

expediency, massages conflictïng inter- and objectives in ways which force short-term, 

adhoc solutions on complex problems. The attendant "policy confusion" undermines the 

attempts of individual departments to advance the sort of coherent, principled measures 

which are required to achiwe long-term objectives. Some have even linked the resulting 

uncertainty and apprehension within the Indian Affairs branch to the government's 

seeming reluaance to meaningfully engage the difl idt  problems which now bedevil the 

Crown-Aboriginal relationship. 

Following our discussions of the "sources of conflict" in the modem Crown- 

Aboriginal relationship, we went on to examine government and Aboriginal perspectives 

on the fiduciary characterization with a view to broadening our understanding of the 

concerm and expectations which the parties bring to the relationship. While the federal 

Crown has always acknowledged its obligation to play the role of intermediary in 

Aboriginal land transactions involving third parties, it has, und very recently, viewed its 

relationship with the Aboriginal peoples of Canada either in political terms or as a 

function of its legislative role. Faced with the requirement to adhere to a fiduciary 

standard, with respect to an expmding list of Aboriginal interests, it has adopted strategies 

which have sought to distance and distinguish its role. as a fiduciary, from its duties in 

ways which attempt to minimize its potential liability, Uiduding declining to act at ail in 
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d i f f d t  situations. In this respect, it must be acknowledged that there is little in the srti 

generis label to guide the Crown in discharging its duties. Moreover, in its m e n t  

incarnation, the basic p ~ u p l e s  of the fiduaary docerine - induding the concept of loyalty 

- only funaion as a rough, "after the fact" indicator of when a court is likely to intemene. 

While some Abonginal Canadians have cautiously embraced the fiduciary 

constmct as a "blunt tool" which can be used to hold the Crown accowtable for its 

actions, others consider it to be regressive, paternalistic, and at odds with their sovereign 

aspirations. The former view may well explain the strong undercurrent of suspicion 

which surrounds the government's recent policy on self-government and any suggestion 

that the govemment can d i v a  itself of its fiduciary obligations. However, while many 

other Abonginal peoples look to the fiduciary constmct as a "positivew source of new 

obligations, there is little confidence in the ability or wiIl of government to protect 

Aborigind interests. Given the codicting nature of the various obligations and interests 

which the Crown rnust advance, this la& of trust, while unusual in a fiduciary 

relationship, may not be entirely misplaced Nevertheless, it should be cause for concem. 

The Royal Commission on Aboriginal Peoples has argued that the Crown- 

Aboriginal relationship must be "renewed". While this recommendation is concurred in, 

it is argued that there is a need for a process of renewal which is M y  cognizant of the 

depth and implications of conflict in the relationship, including its impact on the Crown's 

ability to discharge its fiduciary obligations to the Abonginal peoples of Canada. 

To that end, a number of specific recornmendations were presented with a view 

to facilitating the process of renewal which the Report of the Royal Commission on 



AbonginaL Pe@s now urges be undertaken.6 These proposah were discussed within the 

hamework of what are considered to be five fundamental requirements which must be 

addressed before the principles of renewal can be applied to the Crown-Aboriginal 

fiduaary relationship in any meaningful way. In this regard, it is considered essentid that 

the following requirements inform the process of debate which must now take place: 

1) AU parties must approach the question of fiduciary duty having regard to a 
rationd, principled consideration of what the fiducïary construct is and what it can 
and carmot be expected to achiwe. 
2) The courts must work diligently to dear up the confusion surrounding the 
fundamental question of when a fiduciary relationship may be said to arise outside 
of the traditional fiduciary classifications and address the implications of that 
choice in terms of the Crown-Aboriginal relationship and the application of the 
no-conflict d e .  
3) If the fiduuary doctrine is to have meaning in the Crown-Aboriginal conte=, 
then the noconflict d e  must be enforced where it would be appropriate to do so. 
4) The courts must respond to the need to give greater meaning to the 
relationship and the responsibilities of each Party by explaining how the Crown- 
Aboriginal relationship is sui generis. 
5) Govemment must work to restore confidence in its ability to uphold the 
Crown-Aboriginal relationship by ensuring that those whose responsibility it is 
to discharge the Crown's lawfùl fiduciary obligations are shielded from obvious 
sources of conflict. To the extent practicable it m m  &O work to eliminate 
longstanding sources of irritation in the Crown-Aboriginal relationship. 

U n d  these fundamental requirements have been addressed many wiIl continue to question 

whether the role of fiduciary, which presupposes a strong measure of loyalty and good 

faith, is demonstrably unsuiteci to the Crown, and indeed, whether the fiduciary construct 

is capable of living up to its potential within the context of this particular relationship. 

6Canada, Royal Commission on Aboriginal Peoples, Report of the Royal Commission 
on Abontginal Pecplles (Ottawa: Queen's Printer, October 1996). 
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Iusofar as the first requirement is concemeci, it is submitted that, in wessing the 

potential impact of the fiduciary characterization of the Crown-Aboriginal relationship, 

we must be mindful of the fact that the fiduciary doctrine has inherent limitations. Since 

it acts as a default scheme of regdation, the fiduciary princip1e should not be viewed as 

an independent source of rïghts. Nor WU it cure all the ilIs which have traditionally 

plagued the Crown-Aboriginal relationship. Having said that, it must be appreciated that, 

in theory, the very ezristence of the fiduüary doctrine should serve to ensure that the 

Crown does not act in a manner which conaicts with the interests to be served. In this 

respect, the challenge for those who would uphold the Crown-Aboriginal relationship lies 

in ensuring that the fiduciary construct operates as it was intended. In view of the fact 

that the Crown, as a government, has many other unavoidable obligations and 

responsibiliuu, this is considered to be an onerous task indeed. 

The second requirement reflects the need for our courts to clearly define the 

criteria which render a relationship "fiduciary", in a way which lencis certainty to the 

relationships and obligations which bear the fiduciary label. To the extent that La Forest 

J.'s judgments in Lac M i m i I s  and Hodgkinson may be said to be indicative of the Supreme 

Court's current thinking on the issue, then perhaps we need to critically examine whether, 

based on the historic record, it can reasonably be said that the Crown ever agreed to 

relinquish its own self-interest and act "solely" on behalf of the Aboriginal peoples of 

Canada, and if so, whether it did so in relation to all or only some Aboriginal interests. 

Moreover, it is submitted that the presence of what amounts to a longstanding, systemic 

conflict of interest must be taken into account in determùling what is "reasonablen. In 
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this regard, it may be observed that the Supreme Court has never categorically identified 

the undertaking which is at the hem of the Crown-Aboriginal relationship. ClearIy, 

further guidance would be of assistance. 

While it is apparent that the courts have yet to corne to temu with the application 

of the noconflict d e  in the Crown-Aboriginal context, given its fundamental nature, the 

wholesale abandonment of the noconflict d e  hardly seems likely. It is therefore assumeci 

that the courts will be required to enter into a critical examination of the Crown- 

Aboriginal relationship with a view to assessing whether the rationale of accountabillty 

should be used to asses the Crown's conduct in relation to all, or only some, Aboriginal 

interests. If the fiduciary doctrine is to have rneaning in the Crown-Aboriginal context 

then the noconflict d e  mut, as a minimum, be enforced in relation to those interests 

in m p e d  of which it may reasonably be said that the Crown owes exclusive, speufic 

duties. To the 

is appropriate 

regard to the 

concerns. 

ment that it is considered that a modifieci approach to the noco&ct d e  

in other contexts, then our judges need to validate that approach having 

basic tenets of fiduciary law. The third requirement addresses these 

Insofar as the fourth requirement is concemed, we have seen how the sixigenerls 

label, which Dickson J. first choose to afftt to the Crown-Aboriginal fiduciary 

relationship in Gu&, is more convenient than descriptive. WhiIe the description has 

dlowed courts the flexibility to develop their interpretation of the relationship in 

accordance with its "spirit and intent", it has, at the same t h e ,  been blamed for the 

protracted ambiguities, silences and inconsistencies in the case law. Such a description has 
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litde to commend itself in a relationship which is already d e r i n g  fiom a lack of doctrinal 

certainty. Indeed, as we have seen in Chapter five, without necmarily acknowledging 

that they are doing so, courts in the post-Gzîerzh era have interpreted the Crown's 

re~~onsibilities in ways which have lessened its fiduciary content while emphasizing its 

srti generis nature. To the extent that the parties have a right to some level of certainty, 

concerning the rights and responsibilities which may be said to derive from a fiduuary 

characterization, more meanin* ways must be found to describe the salient features of 

the Crown-Aboriginal relationship. The nrigmerlc epithet must be applied in a way which 

gïves meaning and certainty to the relationship or forsaken in favour of a more certain 

characterization. 

In terms of the £ifth requirement we examined a number of specific measures 

which could be implemented with a view to restoring confidence in the ability of 

govenunent to uphold the Crown-Aboriginal relationship. The possibilities for reform 

which have been explored include, devolving authority to Aboriginal self-governments, 

reforming the institutions of govemment, establishing treaty commissions, creatïng an 

Aboriginal Lands and Treaties Tribunal, and elimliating the expropriation power. The 

list should not be considered exhaustive. Rather, the discussion of these potential reform 

initiatives is intended to serve as the catayst for fureher debate. The likely impact of these 

refosms, in term of the practical problems posed in the two paradigms presented in 

Chapter one, is discussed in the accompanying appendices. 

The success of the renewal effort, and by implication the fuwe of the Crown- 

Aboriginal fiduciary relationship, hinges on the active involvement and participation of 
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dl parties. It presumes an active role for our courts in defining and refuiing the fiduciary 

domine in ways which will uphold the rationde of accountability and enhance certainty. 

Perhaps, what is required most of all is a principled vision for the future of the Crown- 

Aboriginal fiduciary relationship - a vision which is responsive to the need to lead the 

p d e s  out of the debilitating cycle of co&ct which threatens to subvert the best 

intentions of those who would forge a more equitable Crown-Aboriginal relationship. 



Appendices 

In the Appendices which follow, an attempt will be made to analyse the problems 

presented in the paradigrn situations set out in Chapter one, to the extent that the currnt 

state of the law permits. The analysis will borrow heavily from the discussion of the cases 

and conclusions presented in Chapters four and five. An attempt will dso be made to 

consider the potential impact which the recommended reforms, referred to in Chapter six, 

would have on the outcome. 



Appendix A - Discussion of Paradigm 1 

Restatement of Fa&: 

"As a resuIt of years of heavy logging on Crown lands in a coastal region 
of a province many salmon spawning areas of a particular river system have 
become degraded to the point where the contÏnued viability of recreational and 
commerad fishing is in question. A federal scientific study suggest that udess it 
acts qui~kly to restrict salmon fkhing at the mouth of the river, no £kh WU be 
available to support any future use. The federal Department of Fisheries and 
Oceans OFO) is considering implementing the study recommendations aod has 
also asked the province to consider imposing limitations on the lumbering 
activities being carried out in the river valley. While local and international 
environmental groups are lobbying both the federal and provincial governments 
in an attempt to halt all  future logging and fishing in the vicinity, the lumber 
Company, which is operating under a short-term provincial licence, daims it will 
be forced to close its only lumber mill if it can no longer conduct wood hanresting 
operations there. The federal and provincial governments are under politicd 
pressure to keep that mil1 £rom dosing. 

Two distinct Abongind groups reside in the area. Members of each 
distinct group have Aboriginal rights to fish for food In addition, the members 
of one group daim an Aboriginal right to sell the fish they catch. Each group 
holds different views on how beG to manage the resource. While many 
individuals in the Aboriginal and non-Aboriginal comrnunities located on the 
river, and dong the adjacent ocean coast, depend on both the recreational and 
commercial fishery for th& employrnent, others are employed in the forest 
industry and do not routinely exercise their Aboriginal hhing rights. Many 
individu& in both Aboriginal groups disvust the federal fisheries department and 
have taken th& concerns to the Department of Indian Affairs and Northern 
Development (DIAND). 

How will the Crown-Aboriginal relationship impact on the federal 
Department of Fisheries and Ocean's plans to regulate the fishery? What, if any 
fiduciary obligations is DIAND under? In considering whether or not to impose 

- 

limitations on the logging operations in the river valley, is the provincial 
government under a fiduciary duty to consider the interests of the Aboriginal 
peoples in the region? DO those interests take precedence over the c&er 
competing interests at stake?" 



& Analvsis of Problem: 

Based on the deusion in Sparrow, we know that the government has a 

responsibility to act in a fiduciary capaùty with respect to Aboriginal peoples.' That 

responsibility serves as the guiding principle for s. 35(1) of the Co7~h'tutbn Act, 1982. As 

such, it may be assumed that there is a duty to consider the Abonginal right holders' 

interests when the goventnent is considering the options available to it on the facts of this 

hypothetical case. To the extent that the Federal Department of Fisheries and Oceans 

@FO) is in a position to adversely affect the Aboriginal interests protected by the 

relationship, it would be considered a fiduciary. 

Moreover, the DFO officials concemed have a discretionary power to exercise 

when deciding whether to implement the recommendations contained in the scientific 

study. It is assumed, for the purposes of analysis, that the power to be exerüsed is 

statutory in nature. Based on the Union of Nova Scotia Indians case, it may be conduded 

that any decision to resvict or limit fishing would, in these circumstances, give rise to a 

duty to consider the potentid impact on the Aboriginal rights holder's interests.' 

As the Jack case ilIrnates, the Crown would &O be under an obligation to c o d t  

with both Aboriginal groups before regulating the resource in a manner which could 

IR. v. Sparrow, [1990] 1 S.C.R. 1075,70 D.L.R. (4th) 385 (S.C.C.)bereinafter Sparrow]. 

'Union of Nova Scotia Indians v. Canada (Minister of Fisheries and Oceans), [1996] 
F.C.J. No. 1373 (F.C.T.D.) (QL)pereinafter Union of Nova Scotia Indians]. 
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coflstitute a p i m  farie kfrhgement of th& Aborigina rights3 Consultation will only 

reflect the fiduuary nature of the Crown-Aboriginal relationship where it is conducted 

-ingfillly. For the consultations to be meaningful, the Aboriginal groups concerned 

should be informed of the scientific study's hdings and recommendations, and the 

conservation m e m e s  which the government is considering implementing. They must 

&O be given the opportunity to make representations to DFO. Having said that, it seems 

equally apparent that Aboriginal groups do not have a veto over any partidar 

conservation measure being proposed. 

It will be incumbent upon the governrnent to jusufy aay iafringement of 

Aboriginal rights which may result in this case. In light of Cory JO's 1996 judgment in 

Badger, and his subsequent comrnents in Nika, "reasonableness" may now be said to form 

an integral part of the Sparrow justification test.4 Moreover, per Gladrtone and Adams, it 

is perrnissible for governments to impose limitations on Aboriginal rights in order to 

pursue objectives of "compelhg" and "substantial" importance to all Canadians.' The 

requirement to conserve a resource has been held to constitute a justifiable limitation on 

Aboriginal rights. Indeed, provided there are "compelhg and substantial" reasons to do 

so, the govemment may wen halt all fishing in the vicinity. However, to the extent that 

)R. v. Jack (1995), 103 C.C.C. (3d) 385 (E3.C.C.A.). 

4R V. Badger, [1996] 1 S.C.R. 77 1 (S.C.C.)bereinafter Badger]; Nika2 v. The Queen, 
[1996] 1 S.C.R. 1013, 133 D.L.R. (4th) 658 (S.C.C.). 

'R. v. Gladstone, Cl9961 2 S.C.R. 723, 137 D.L.R. (4th) 648 (S.C.C.)bereinafter 
Gladstone]; R. v. Adams, [1996] 3 S.C.R. 101; 138 D.L.R. (4th) 657 (S.C.C.)[hereinafter 
Adams]. 
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other, les drastic, meanues are imposed, DFO m u t  adhere to an allocation scheme which 

gives preference to Aboriginal rights holders, both in terms of the number of fish which 

may be caught and the preferred means of doing so. 

Aboriginal rights holden who are exercising the right to £%h for social, ceremonid 

or sustenance purposes wiU have a priority over those who possess an Aboriginal Bght to 

fkh commercidy. In establishing the correct order of priority to be given to Aborigind 

rights which have a commercial aspect, the govemment will be dowed to consider the 

fact that such Aboriginal rights are not "interndy Itnited". Howwer, per G&one, the 

govemment will still be required to take the "existence and importancen of such righu 

into account, in a manner which is consistent with its fiduciary obligations. While other 

Aboriginal peoples may be employed in the recreationd fishery and forest industries, it 

is presumed that, unless an Aboriginal right appertains to such activities, any duty on the 

part of the govemment to consider th& inter- will be of a political rather thaa fiducial 

nature. 

In light of the Ontario Court of Apped decision in Peny, it wodd seem that there 

is no "affirmative obligation" on governments to reach agreements with Abonginal groups 

concerning the nature and extent of any alleged Abonginal right, before establishing 

wildlife enforcement policie~.~ Nevertheles, as the decisions in Adams and Coté indicate, ' 
it is incumbent upon Parliament to provide spe&c regdatory guidance to its 

6Perry v. Ontario, [1997] O.J. No. 23 14 (C.A.) (QL). 

'R. V. Coté, [1996] 3 S.C.R. 139 (S.C.C.)[hereinafter Cotel. 



departmental officials to ensure that they are properly equipped to discharge th& 

functions in a manner which is consistent with the Crown's fiduciary responsibilities. In 

other words, in e n h g  regdations which purport to  bit Aboriginal rights in the area 

in question, the govemment must clearly define the circu~llstances under which 

Aboriginal persons will be prevented fsom exerusing their rights. 

Notwithstanding the fact that DFO may be the %ad responsible party" for the 

purposes of detetmining how best to regdate the fishes., on the facts provided it is dear 

that officials w i t h  D W  are aware of the Aboriginal concems with respect to DFOs 

plans. Although not free from doubt, given the prominence of the role traditïonally 

accorded DIAND in Crown-Aboriginal relations, it may be argued that D W  is under 

a minimal obligation to at lem communicate the spe&c concerns which only it has been 

made aware of, to DFO, and to remind DFO of its fiduciary responsibilities. 

In his 1996 judgment in Coré, Lamer C.J. cited Badger as authority for the 

proposition that the S p a m  test has application to both federal and provincial laws which 

infringe upon Aboriginal and treaty rights.' While not entirely clear, it might well be 

argued that the province is under a corresponding d u v  to protect the Aboriginal fishing 

rights in question, when considering whether or not to restrict lumbering activities in the 

river valley, on the basis that those Aboriginal rights will be rendered moot once the fish 

habitat is rendered unfit for the intended Aboriginal use. In dis regard, it is considered 

that the "honour of the Crown" would at least obligate the provincial government to 
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before reaching any 

final decision. Similady, to the extent that the province has jurisdiction to regulate the 

inland fishery, and purports to do so in thL case, it will be subject to fiduciary obligations 

which are s d a r  in nature to those which have already been identified in relation to 

DFO. 

Ç, Potential Impact of Proposed Reforms: 

It is obvious that DFO has a mandate which obligates it to consider a number of 

interests and concems. It is equdy apparent that there are other outside influences which 

may well be brought to bear on DFO. In this respect, it is important to recall that both 

the federd and provincial levels of government are under political pressure to keep the 

lumber mill £rom closing. At the same time, national and international environmental 

groups are attempting to halt all fishing in the area. Finally, there are third parcies who 

have a vested interest in ensuring that their existing fishing and logging activilles are 

allowed to continue. In the face of such pressures, there is a very real concern that the 

Abonginal interests will not be accorded the requisite level of protection. 

It is considered that the stmctural model being proposed in this thesis would be 

usefd in such circumstances. Under that model, the destabilizing effects of conflict are 

mitigated by creathg an oversight role for officials in the new independent government 

agency which would be set up to administer the Crown-Aboriginal relationship. That 

department would ensure that other line departments - such as DFO - properly discharge 
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their fiduciary obligations. This wouid help prevent the sort of scenario where no one 

involved in the assessrnent process adcnowledges any responsibility to discharge the 

Crown's obligations - a problem which was evident on the facts in the Union of Nova 

Scoh Idiam case. Under the modd proposed, the Government wodd also be required 

to forrnulate and promulgate policy of general application to dearly outline the fiduciary 

obligations of government administrators in a wide variesr of circumstances. 

For the purposes of this analysis, it is presumed that the five fundamental 

requirements, noted in Chapter six, have been addressed in renewing the Crown- 

Aboriginal relationship. In particular, it is considered essential that the couru corne to 

grips with the no-codict d e  within the context of the Crown-Aboriginal relationship. 

More spedicdy, it is assumed that the couris will have determineci whether the rationale 

of accountability should be used to assess the Crown's conduct in relation to d, or only 

some, Aboriginal interests. To the excent that a rnodified approach to that d e  is deemed 

appropriate insofar as the Spunow - Van der Peet j d c a t o r y  standard is concerned: it is 

hrther assumed that the courts will have validated that approach in a way which lends 

certainty to the roles and expectations of the parties concerned. 

9R. v. Van der Peet, [1996] 2 S.C.R. 507,137 D.L.R (4th) 289 (S.C.C.). 



Appendix A - Discussion of Paradigrn 2 

9, ent of Fa-: 

"A developer wishes to open a golf course, casino and theme park adjacent 
to a national park. The proposed resort promises to provide stable, year round 
empioyment in what is otherwise considered to be a depressed region of the 
province. The provincial and municipal governmenu are anxious to see the 
project proceed &d are offering s i d c a n t  tax concessions to the developer to 3 
locate in the region, which is withui the d i n g  of a prominent federd cabinet 
minister who was recently elected on an economic renewal platform. The 
Province has agreed to a; as a partner in the project and shi& expenses and 
revenues. The deal hinges on the developer's ability to acquire a suitable piece of 
property. Suitable land is scarce due to the fact that the federal govemment has 
been expropriating cottage land in the area with a view to expanding the national 
park. National and international environmental groups consider the 
Lnplementation of the federal govemment's plans for national park expansion to 
be long overdue. - 

The developer proposes to locate the development on half of a parce1 of 
reserve land which is adjacent to the lands being considered for the park 
expansion. Although uninhabited, the reserve lands, which are considered sacred, 
are used by some members of a local band for subsistence hunting and fishing. 
The province has approached DIAND with a long-term offer to lease the lands 
based on its assessrnent of theh "fair marketn value. The province will in tum sub- 
lease the land to the dweloper for a no&d fee. DIAND has explained the offer 
to the Band. 

Band memben are bitteriy divided on the proposal. Some elders oppose 
the development in principle - arguing that it is inconsistent with their traditional 
Ilfestyle and beliefs. They point out that many Band members depend on the fish 
and game which live on the land for sustename and believe that the remaining land 
will be too s m d  to support traditional pursuits in the future. Other members of 
the Band support the surrender and Iease in the belief that Band members will 
benefit fiom the job guarantees the dweloper has promised the Band Chief. They 
argue that if the deal does not go through, the reserve will be vulnerable to 
expropriation anyway as the national park is expanded. DIAND officiais have 
sought assurances from Parks Canada that the reserve will not be expropriated as 
part of any future park development proposal. The response, which merely 
promises to "take Abonginal concem into account in any future park expansion 



which may be undertaken", o d y  serves to fuel nispicions in the Aborigind 
community. 

The developer, who is experiencing pressure fkom his investors to start 
connniction, has threatened to abandon the project if a ded cannot be conduded 
quiddy. DIAND is &O faùng pressure from a number of federal cabinet 
ministers who have voiced th& support for the projea and are womed that any 
further delay will play into the han& of the environmental groups who are 
opposed to any development in the region. Nevertheless, some officiah in 
DIAND are concerned that the compensation package does not adequately reflect 
the value of the land. Nor does the package indude any offer to provide the Band 
with suitable replacement lands elsewhere in the immediate vicinify. DIAND has 
written to advise the Band of its concerns, the developer's threat and DIAND'S 
recommendation that further negotiations be undertaken on the basis of a more 
comprehensîve property assessrnent and a nwey of suitable replacement lands. 
The recommendation is rejected and a Band meeting is hurriedly convened to 
consider the surrender and lease agreement. When the vote is held the Band 
narrowly agrees to proceed with the nirrender on the terms offered by the 
developer- 

L 

Must DIAND permit the lease to proceed based on the results of the 
mender  vote? WU it be in breach of a fiduciary duty if it dows what later tums 
out to be an improvident bargain to proceed? Which Aboriginal interest are to be 
given pararnountcy when considering how best to discharge its fiduuary 
obligations? 1s DIAND the only govenunent entity which is seized with fiduciary 
dufies with respect to the Abonginal d e  interest. In view of the various interests 
involved, is the federal Crown in a conflict of interest and, if so, how are its 
various competing interests to be rnanaged? What if any fiduuary duties will be 
owed by the provincial Crown as the principal lessee in these circumstances?" 

There exists, per Guerin, a specific fiduciary obligation on the part of the Crown 

to exercise its discretion in the best interests of the Abonginal band concerned, when 

Aboriginal title is surrendered.'* That obligation raises a spe&c fiduüary duty to ensure 

that proper compensation is paid, regardes of the means used to effect the transfer. It also 

I0Guerin et al. v. B e  Queen. [1984] 2 S.C.R. 335, 13 D.L.R. (4th) 321 (S.C.C.). 
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imposes a duty on the part of the Crown to prevent "exploitative bargainsn. The spe&c 

fiduciary obligation which arises on surrender WU continue to exist for the duration of 

any lease which rnay subsequently be entered into. Moreover, the duty may give rise to 

the fbrther requirement to revoke any lease or purchase agreement - provided the Crown 

has the meam at its disposal to do so." Given the nature of the proposed transaction this 

is not considered to pose a problem here. 

The federal Department of Indian Affairs and Northern Affairs @XAND) will 

typically be the Crown entity which is responsible for discharging the fiduciary duties 

which arise on mender ;  a condusion attributable to those provisions of the Indian Act 

which assign speufic, defined duties to DIAND whenever reserve lands are alienated. 

Moreover, following a surrender for lease, that Department will be under a contiming 

obligation to deal with the land on the Aboriginal Band's behalf - notwithstanding the fact 

that the lands in question may have been leased to another Crown entity. In this respect, 

the mere fact that the provincial govexnment will be the principal lessee should not serve 

to shift the burden from DlAND to the provincial lessee. 

To the extent that the law treats Abonginal peoples as autonomous actors, the 

Crown m u t  respect a band's decision to surrender its land.'' However, as a fiduciary, 

DIAND could be held liable to account if it allows an improvident transaction to proceed. 

"See Lower Kootenay Indian Band v. Canada (1991), 42 F.TR 241 (F.C.T.D.). 

I2See BZuebeny River Indian Band v. Canada (Departmen? of bdian Affairs and 
Northern Developrnent), [1995] 4 S.C.R. 344; 130 D.L.R. (4th) 193 (S.C.C.)[hereinafter 
Blueberry River]. 
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In this case, the di£ficulty lies in detennining whether or not the particular transaction 

in question is indeed in 'the best interests" of the Band members. 

The facts ra te  a number of troubling concerns which need to be explored further. 

In this respect, DIAND officials would be advised to take note of the fact that the 

surrender was only narrowly agreed to. The apparent la& of unanimity may d e  it very 

difkult for DIAND to determine where the best interests of the Band members really lie. 

In light of the Wmqaktcm case,u it may wen be argued that the Crown is under a 

fiduùary obligation to attempt to arbitrate and reconcile the conflicting Aboriginal 

interests before deciding how best to proceed. Other relevant concerns which DIAND 

officials will want to take into account include, the fact that the vote had been taken 

without benefit of a comprehensive property assessrnent and survey of suitable 

replacement lands, the possibility that the threat of a real or imagined expropriation may 

have swayed the surrender vote, and the possibility that the developer may have been 

exerting undue pressure on the Band by approachlig the Band Chief with job guarantees 

while at the same threatening to "pd-out" of the deal unless it could be conduded 

quickly. 

The ultimate decision on whether or not to permit the lease to proceed WU no 

doubt hinge on the validity of the nvrender and the results of the assessrnent and survey. 

That being the case, prudence would dictate that DIAND fuIly investigate the manner in 

which the vote was obtained and proceed to have the necessary property assessments and 

l3 Wasayakiurn Indian Band v. Canada and Wauayakai Indian Band (1995), 99 F.T.R. 1 
(F.C.T.D.). 
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resultant delay may well jeopardize the project. However, in 

which the fiduüary duty to act in the best interem of the 

Aboriginal beneficiaries has been dischargecl, it is important to recognize that a court will 

not look behind the mercise of the Crownfs discretion where it has acted " honestlyn and 

"pmdently' for the benefit of the Aboriginal title holders.14 

The facts are complicated by the apparent con£lict of interests which is present in 

this case. Clearly, in dischargïng iu spe&c fiduciary obligations with respect to the 

Aboriginal title interest, DIAND must not allow itself to be swayed by the outside 

interests concerned. Indeed, as a fiduciary, it would be preduded from using its position 

to its own or a third party's advantage or having other interests which conflict with the 

interest to be senred. These proscriptions are typically embraced by the so-called "no- 

conflict" rule. On the facts of this case, the other federal and provincial entities do not 

appear to be bound by the same proscripti~n.~~ 

Ç, Potendal Impact of Proposed Reforms: 

As in the first paradigm situation, it is assuned that the five fundamental 

requiremenu noted in Chapter six have all  been addressed. In particular, it is considered 

14See Kruger v. n e  Queen (1985), 17 D.L.R. (4th) 591, [1986]1 F.C. 358 
(F.C.A.) mereinafter Kruger]. 

lSIndeed, given the fact that the other federd Departments concerned have wider public 
interests to consider, it may be very difficult to say that they can ever tnily be in a conflict 
of interest, unless they redize a personal economic benefit. In this vein, see the judgments 
of Gonthier and McLachlin JJ. in the Bluebeny River case cited supra note 12. 



381 

essential that the courts enforce the no-codict d e  in relation to those interests in respect 

of which it may be said that the Crown owes exclusive, specific duties. Of course, 

cIiffidties can arise when the Crown's other interests or du& confIict with the Crown's 

fiduciary role or offend the Aboriginal "interest to be served". In this respect, it is &cdt 

to see how the specific fiduciary duties which arîse on surender can be assessed and 

discharged by the Crown having regard to other competing inter- and obligations, as 

was suggested in Kmger.16 

It is dso deemed imperative that the courts apply the mi g& label in ways 

which give meaukg and certainty to the relationship - such as by utilivng the uust model 

to define the Aboriginal title interest. While it d l  raises fiduciary obligations, the trust 

model would add certainty to the relationship by creating a stronger theoretical 

foundation for the Crown's role on surender. Moreover, by equipping Crown 

adminisvators with a dearer definition of their roles and responsibilities as m e e s  for the 

Aboriginal title interest, it may be possible to indate  them kom the negative effects 

which the sorts of internat goverment conflicts, present on the facts here, can generate. 

The potential for conflict, in such Urcumstances, would largely disappear where 

the fiduciary obligations appertaining to the Aboriginal title interest are assumed by 

Aboriginal govemments - which was one of the reforrn options canvassed in this thesis. 

I6The sarne tendency would seem to underscore the "CO-existence" approach which 
MacfarIane J.A. advocated in Delgamuukw et al. V. Ine Queen in right of British Columbia 
et al. (1993), 104 DL.R (4th) 470'5 W.W.R. 97 (I3.C.C.A.) [leave to appeal & cross-appeal 
to S.C.C. granted 109 D.L.R vil. That approach seeks to minimize the role of law and sûict 
adherence to legal rights. 
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However, men where the latter option is not pursued, it would d l  be possible to 

x n i n k k  the potential, destabilizing effects of co&ct, by ensuring that the responsibility 

for discharging this type of spe&c fiduciary obligation is t r d e r r e d  to an independent 

govemment agency or Department, in the rnanner proposed in Chapter six. Such an 

entiv would be insulated from the sorts of political pressures which might otherwise be 

brought to bear on those govemment officials whose duty it is to discharge the Crown's 

fiduciary obligations, in these circumstances. 

Finally, on the facrs of this case, the elimination of the expropriation power would 

have simpIïfied the situation considerably. In this respect, the Band members concerned 

would not have felt pressured to agree to a precipitous arrangement in order to avoid a Iess 

favourable "taking" at some later date. As one l e s  factor in the equation, it wodd have 

aIso made it much easier for DIAND to determine where the best interests of the Band 

members lay. 
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