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This thesis argues that the rights ofpeoples in international law extends to Indigenous 

Peoples who are colonized. Following Columbus, the doctrine of discovery was developed 

by Eurocentric states to deny that Indigenous Peoples are subjects of intemational law. 

Rather, the doctrine relegates Indigenous Peoples to being objects, a position that Indigenous 

Peoples never accepted. 

The first three chapters of this thesis explore and analyze international law and the 

various intemational organizations, including two regional bodies, which have developed in 

the twentieth century are explored in relation to their response to Indigenous and Peoples' 

issues. The CM-specialized agency system is only one place where intemational law norms 

can be &d. This thesis documents one such process. 

The last two chapters focus on the development of the Draft Declaration on the Rights 

of Indigenous Peoples and its passage through the UN system. The Draft Declaration is 

analyzed as a unique intemational instrument not only in its contents but also in the manner 

in it was drafted - in public with the W participation of Indigenous Peoples. The Draft 

Declaration process allowed Lndigenous Peoples to move from being observers to subjects 

in the evolving intemational law norms on their rights. 
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INTRODUCTION 

The goal of Indigenous Peoples is to act and be treated as subjects - and not as objects - in 

international law. International law has persistently viewed hdigenous Peoples as objects 

since the European Middle Ages. Not until the middle of the twentieth century have 

Indigenous Peoples begun to obtain recognition and achieve progress in changing our legal 

status h m  objects to subjects through direct participation in international organizations. 

International law norms - particularly in the area of rights - have been evolving rapidly 

since the establishment of such international organizations as the League of Nations, the 

United Nations and regional bodies representing nation states roughly associated with a 

geographic location, such as a continent. Such organizations have been encouraged by 

Indigenous Peoples to grapple with inherent contradictions in international law regarding the 

recognition of Indigenous Peoples as peoples and the implementation of their rights. 

Contradictions derive h m  commitments in the charters that outline the mandate of the 

international organizations - charters with the status and obligations of treaties - in contrast 

to an aspect of international law developed in the European Middle Ages. 
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When an envoy of the Spanish sovereign arrived on the shore of the Indigenous 

Americas in 1492, his apparent discovery of resource-rich lands suitable for European 

settlement resulted in the development of mtemational law norms about peoples previously 

unknown to Europeans. Successive Spanish sovereigns sought support fkom jurisprudential 

intellectuals and another major international power at the time, the Papacy, to determine 

whether lands of Indigenous Peoples in the Americas could be acquired legally for 

colonization. The resulting norm, known as the doctrine of discovery, subverted the 

principles of international law by denying Indigenous Peoples legal status as peoples - for 

a time, not even as human beings - and, thereby, rejecting rights of Indigenous Peoples that 

were and are applicable to other peoples. While the doctrine of discovery was developed as 

a result of the desire for European states to acquire the lands of the Indigenous Americas, it 

has been applied to deny tndigenous Peoples their legal status as subjects and to deny their 

rights worldwide. 

Indigenous Peoples have never accepted the doctrine of discovery and were not 

invited to participate in or consent to the development of the international law norms that 

changed their legal status and denied their rights. Prior to the doctrine of discovery, 

Indigenous Peoples had determined their way of Life and exercised their customary laws 

collectively as peoples. In the twentieth cenhuy, the treaties establishing international 

organizations direct them to attend to the rights of peoples, especially to the rights to free 

themselves h m  colonization and return to being self-detenniniLlgg Thus, international 

organizations generally recognize that Indigenous Peoples are peoples and have rights - but 

they have been reluctant to implement those rights. Indigenous Peoples have been active in 
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persuading international organizations to clarify legal points and reasoning about their legal 

status and rights. Among their accomplishents are the announcements of both an inter- 

national year and a decade to celebrate Indigenous Peoples, the establishment within the 

United Nations Commission on Human Rights of a Wodring G r o q  on Indigenous Peoples 

and the drafting of a Declaration on the Rights of Indigenous Peoples. 

hernational organizations have been established by state governments to improve 

relations between nation-states and to advance and continue the development of international 

law. International organizations generally have been studious in the ares of rights, although 

evolving inter~tional law tends to follow advice fbm member state governments. Although 

peoples and not governments exercise the right to self-determination, state governments 

seem resistant to peoples within their states implementing this right State governments also 

seem reluctant to recognize collective or group rights, as Indigenous Peoples have 

customarily exercised them. Despite restrictions by nation-states to Limit the effectiveness 

of their efforts, Indigenous Peoples continue to participate in the evolution of international 

law norms and rights standards by international organizations to gain greater recognition for 

their legal status and rights. 

Chapter 1 of this thesis introduces the doctrine of discovery and sources of 

international law - that is, state custom, nation-to-nation treaties, general principles of law 

and certain secondary sources such as Legal scholarship and opinions delivered by the 

International Court of Justice. This introduction demonstrates how Xndigeaous Peoples 

became objects of international law. 

Chapter 2 discusses modern international organizations in relation to Indigenous 
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Peoples and their rights. Particular attention is paid to the United Nations and its human 

rights bodies. Chapter 3 examines specific work undertaken by iaternatiod organizations 

to study and clarify the legal status and rights of minorities and Indigenous Peoples, and to 

recommend legal mechanisms, to protect these rights. This work began with the debates in 

the League of Nations over the right of minorities in European states to decolonize 

themselves and embrace self-determination. Part of the League that survived the 

transformation to the United Nations, the International Labour Organization (ILO), 

developed Convention 107 as an international standard that asserts assimilation for 

Indigenous Peoples into their resident states rather than recognize their rights. A draft 

declaration by the Organization of American States (OAS) is contrasted with the African 

Charter, an international rights treaty that considers the societies implementing the Charter. 

Chapter 3 provides a survey of selective studies by UN Special Rapporteurs on the 

rights of minorities and Indigenous Peoples and closes with a discussion of two UN 

processes to develop legal instruments as international law standards: the ILO revision 

process that produced Convention 169 and the establishment of the Working Group on 

Indigenous Peoples that produced the Draft Declaration on the Rights of Indigenous Peoples. 

Chapter 4 focuses on the Dra.f€ Declaration on the Rights of Indigenous Peoples. The 

context in which international rights standards are being developed is presented, as well as 

the role and scope of the participation by Indigenous Peoples. ILO Conventions 107/169 and 

the OAS draft were developed without such participation - affirming state practice of 

treating hdigenous Peoples as objects of law. The content of the Draft Declaration is 

reflective of the extensive participation by Indigenous Peoples in the drafting process. 
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Attention is given to the major rights for which there was consistent consensus among 

participating Indigenous Peoples: selfidentification and self-deteRnination foilowing 

decolonization, collective land rights and collective resource rights. 

Chapter 5 assesses the processes tbrough which international law norms and 

standards on the rights of Indigenous Peoples are evolving. The chapter documents the 

drafting of the Draft Declaration by the Working Group on Indigenous Peoples, and the 

response by representatives of state governments sitting on UN bodies further up the internal 

UN hierarchy as the Draft Declaration was submitted to them. The dynamic of these 

processes reflects the impact that contrasting interests of Indigenous Pwples and state 

governments have on the quasi-legal procedures of international organizations. Finally, 

other initiatives by Indigenous Peoples are presented as evidence of their worldwide efforts 

to revise international law norms and standards with regard to their legal status and rights. 

Since the doctrine of discovery was developed five hundred years ago, Indigenous 

Pwples worldwide have been denied their legal status as subjects of international law. Their 

customary laws and collective rights have never been recognized by nation-states. 

Nevertheless, Indigenous Peoples are seeking direct involvement - acting as subjects - to 

amend the procedural rules and operations of international organizations to effect changes 

in international law norms and standards. Indigenous Peoples are seeking ways to have 

international law amended to recognize them so that they can take their rightfid piace among 

the community of nations. 
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DISCOVERING PEOPLES IN 

INTERNATIONAL LAW 

A INTRODUCTION 

Did Christopher Columbus discover America? Can something that is not lost be discovered? 

Despite the obvious answer to this fimdamental question, it is widely held that Columbus did 

discover America The United States of America has a national holiday to celebrate the 

occasion. But Columbus did not discover America, he sailed his ships into waters occupied 

and used by Indigenous Peoples. This reality is not generally included in history books: 

"Until the late 1970's, mainstream historians propagated the view that everything significant 

about America began in 1492 or thereafter and that the story of America was of the triumph 

of European peoples bringing civilization and prosperity."l The writing of history is 

dominated by the Eumcentric2 view of the world: 

John C. Mohawk and Oren R Lyoas eds, &Ted in the Land of the Free, Democracy, Indian Nations 
and the US. Constirution (Santa Fe: Clear Light Publishers, 1992) at 3 bereinafter Lyons, EriledJ. 

'There are problems associated with the word "Eufocentric". One observer points out that: 'In most 
discourse it is thought of as a sort of prejudice, an "attitude," and therefore something that can be eliminated 
tiom modern enlightened thought in the same way we eliminate other relic attitudes such as racism, sexism, 
and religious bigotry. But the really cruciai part of Eurocentrism is not a matter of attitudes in the sense of 
vaIues and prejudices, but rather a matter of science, and scholarship, and informed and expert opinion": J.M. 
Blaut, The Colonizer's Model of the World Geographical Dz@ion&n and Eurocentric History (New York: 
GuiEord h, 1993) at 9 bereinafter BIaut, Colonitds ModeCJ. It is my view that the lack of protection for 
rights of Indigenous Peoples stems from Eurocentrism 
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One of the most powaful belie& of our time concerning the world history and worId 
geography. ... is the notion that European civilization - 'The West" -- has had some 
unique historical advantage, some @al equality of race or culture or environment 
or mind or spirit, which give this human mmmunity a permanent superiority over all 
other communities, at all times and down to the present. 

Likewise, this world view has also dominated the fornulation of European legal systems 

which in turn are the basis for customary intematiod law? From this perspective, 

development of these legal systems nullify the legal values of peoples who do not share this 

world view including the Indigenous Peoples of the Americas. Historical and legal writings 

about America that are based on the belief that Columbus discovered the lands of millions 

of Indigenous People deny the rights of these people. 

Spanish and other European exploration led to the development of the doctrine of 

discovery and its acceptance in international law. This chapter outlines this development and 

its acceptance. The right of Indigenous Peoples in the Americas to continue determining 

their way of life was denied though acceptance of the doctrine of discovery, and this denial 

persists to the present day. However, in recent decades, Indigenous Peoples have become 

active in promoting recognition of their rights in international law. International law has 

evolved with contnibutiom b r n  a variety of sources - custom, treaty and general principles 

of law - increasingly fiom within international organizations set by the nation states. 

Because the recent efforts of Indigenous Peoples have been within these international 

organizations, this chapter introduces the sources of international law and the following 

chapter introduces the organizations in which Indigenous Peoples are trying to effect 

' Ibid- at 1. 

' Customary international law is discussed infia under "Sources of International Law". 
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recognition of their rights. 

B DOCTRINE OF DISCOVERY 

1 Columbus Comes to America 

A convenient starting point form analysis of the rights of Indigenous Peoples is a discussion 

of its effect on international law and its development. One approach is to examine some of 

the international standards drawn h r n  the Eurocennic world view that have been applied 

to Indigenous Peoples. From earliest contact, Indigenous Peoples have been treated as 

objects of international law rather than as subjects - that is, as  active participants. In order 

to understand the situation of Indigenous Peoples within the context of international law, 

there is a need to examine the history of interaction between tndigenous Peoples of the 

Americas and the states that colonized their lands? 

It is impossl'ble to summarize the entire history of Indigenous Peoples and the effects of colonization 
on &em, however a number of authors have attempted to write aspecs of the history of colonization: see: Greta 
Bird, Gary Martin and Jennifer Nielson eds., Majah - Indigmous Peoples and the Law (Annandale, New 
South Wales: The Federation Press, 1996); V i i  DeIoria Jr., Red Earth, White Lies - Native Amertcans and 
rhe Myrtr of Scienntc Fact (New York: Scniner, 1995); Lyons, mied.  supra note t; David E. Stannard, 
American Holocaurt - Tlie Conquest of the New World (New Yo* Oxford University Press, 1992) 
mereinafter Stannard, American H o l o c ~ ~ ~ t ] ;  Blaut, Cbfonuer's Model, supra note 2; Andrew Armitage, 
Comparing the Pofiq of Aboriginal Assintifation: Australia, Canada and New Zealand (Vancouver: University 
of British Columbia Press, 1995); Katherine Pethipas, Sevmng the Ees that Bind - Government Repression 
of indigenous Reiigous Ceremonies on the Praiiies (Winnipeg: The University of Manitoba Press, 1994); 
Sarah Carter? Lost H-IS: Indian Reserve Fmers and Government Policy (Montreal & Kingstom McGill- 
Queen's University Ress, 1990); Brian Dippie, me Vanishing American: White Attitudes and the US. Indian 
Policy (Middleton: Wesleyan University Press, 1982); Norma Sluman and Jean Goodwill, John Tooroosz3: A 
Biography of a Cree Leader (Ottawa: The Golden Dog Press, 1982); Brian E. Titley, A Nmow Vhion: 
Duncan CmnpbeR Skott and the Adminikcration of Indim Aflairs in h a &  (Vancouver: University of British 
Columbia Press, 1986); Fraocis Jenaings, TIie Founders ofAmerica From he  Emiiest Migration ro the Present 
(New Yo* W.W. Morton and Company, 1993) @meinafter Jennings, Founders]; Francis Jennings, The 
invasion of/lmmcu: hdimt. Coioniair'sm and the Cmrt of Conpest (Chapel Hill: University of North Carolina 
Press, 1975) [hereidk lennings, fmasion] and George Sioui, For an American Autohirtory - An Essay on 
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Columbus arrived on the shores of the Indigenous America in 1492. When 

Columbus d e d  b m  Europe, he had made: 

an agreement with Fadinand and Isabella whereby he was granted, dong with 
certain honors and privileges, a tenth part of the "pearls, precious stones, gold, silver, 
spices, and other tbings and merchandise whatsoever, of whatever sort," to be found 
in the lands that "should be discovered and gained"? 

Columbus came to Indigenous America as an invader and a colonizer without regard for the 

original inhabitants of the lands he "discovered": 

Columbus's presumption that he could l a m y  claim these "discoveries" for the 
Spanish Crown was based on the fact of the natives' divergence h m  Christian 
European cultural norms of religious belief and civilization.' 

The belief in the inherent superiority of the European current at the time allowed the initial 

claim to be made - but the Legal basis for the legitimacy of this claim is doubtful. 

The arrival of Columbus set in motion the development of the Eurocentic legal norms 

in relation to human beings Living in Indigenous America: 

When European sovereigns asserted that they had various sorts of rights in the New 
World, these rights were in the nature of a territorial sovereignty or "domini~a~~. This 
conclusion was based on the assumption that a single code of international law 
regulated the struggle for empire ... not between rival sovereigns in their capacities 
as personal lords of the new territories or as holders of some "crown", but between 
representatives of nation-states. Discovery conferred title; all European powers 

the Foundations of a SoaaI Ethic (Montreal & Kingston: McGill-Queen's University Press, 1992). 

" Gustavo Gutierrez, Las Casa - In Search of the Poor of Jesus ChtW (MaryknoU, New York: Orbis 
Books 1993) at 22 bereinafter Gutierrez, Las Cmas]. 

' Robert A. Williams Jr., "Columbusls Legacy: Law as an Instnunent of  Racial Discrimination against 
Indigenous peoples' Right of Self-Determiaation" ( I W )  8 Arirontr JomaI oflittentational and Comparative 
Law. WiUiams "His description of the hdigeuous t n i  peoples he encountered on his first voyage is 
markedly simiIar in tone and content to the description of the Canary Islanders contained in the 1436 letter of 
King Duarte of Portugai to Pope Eugenious IV. In that letter, the Portuguese monarch had sought to legitimate 
his colonizing desires m Afiica by noting the infidel Canarians' 'nearly wild' and barbarous customs and 
manners" (at 64). 
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accepted that principle because it was in their interests to do so. 

Questions were raised in Spain and in other European countries, particularly Portugai, 

concerning Spains claims. Portugal's womes were not for the legal status of the Indigenous 

Peoples but rather for the rights to the land and resources that could come under the 

jurisdiction of Spain. Portugal's concerns related to previous Papal Bulls - as Romanus 

Pontiii  -- whereby a pope had given Portugal possession of the Canary Islands and all lands 

west of Portugal in the Atlantic Ocean? It was an accepted convention at the time for popes 

and states to do this. The sovereign of Portugal believed that Spain did not possess authority 

to discover lands to the west. The right of Columbus to "discover" revolved around the 

Spanish sovereign's authority to empower Columbus to discover and claim new lands and 

peoples. To claim indigenous America, the Spanish sovereigns circumnavigated the 

restrictions placed upon them by both secular and religious laws. 

2 PapalBulls 

Queen Isabella and King Ferdinand - the rulers of Spain delegating responsibility to 

' Lester S. Geoffrey, Abori~naZ Lcmd Rights: Some Notes on the Hi&oriography of Englkh Claims 
in Nonh Amencu (August 1988) Ottawa: Canadian Arctic Resource Committee at 12-13. 

There is extensive literature on these papal bulls and their effect: see James Muldaan 77te Americas 
in the Spanish World Order, me Jtlsntcation for Conquest in the Seventeenth Century (Philadelphia: 
University of Peansyivania Press, 1W): "Grotius composed the Mare iibertlm as part of an effort to deny the 
legitimacy, on the basis of Alexander's W s  bulls, of Castilian and Portuguese possession of the newly 
discovered lands. ... Further on, Grotius argued that any claim to domination of the New World based on the 
papal grant was invalid because the pope 'has no authority over infidel nations, for they do not belong to the 
Church'. Coll~eqllentiy, Castilian and Portuguese claims to possession of the New World and to a monopoly 
of trade with these lands was insupportable in law " mereinafter Muldoon, Jwn~cation3. See, also: James 
Muldoon, Popes Lawyers, and Infidek The Church and the Non-Christian World. 1250-1550 (Philadelphia: 
University of  Pennsylvania Press, 1979) and Williams m the next note. 
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Columbus - did not depend solely upon their authority as sovereigns to assert rights to 

Indigenous lands in America: they appealed to the Christian Pope for his help in establishing 

their legitimacy. The Pope, taking his cue h m  the Spanish lawyers: 

who drafted the Crown's proposed bulls, had convinced Rome that random discovery 
of peaceful ma-Christians not in appareat gross violation of natural law permitted 
the pope to exercise his guardianship respom'bilities by placing such peoples under 
the tutelage and direction of the discovering Christian princes.1° 

The Pope then issued a number of papal bulls to deny the rights of Indigenous Peoples. The 

Spanish Crown readily mixed the secular with the religious in order to assert their 

jurisdiction against other European crowns. 

Pope Alexander tried granting legitimacy to the colonizing orders of Queen Isabella 

and King Ferdinand by enacting certain papal bulls that restricted Portugal's claims and 

supported the Spanish Crown's claims: 

At the Spanish Crown's request, Pope Alexander issued three successive bulls ... 
Alexander's bulls resolved both legal problems raised by Columbus's voyage -- the 
rights of Spain in relation to the barbarous peoples of the islands discovered and the 
rights of Spain in relation to Portugal - M y  in favour of the Spanish Crown." 

The first Spanish Papal Bull, issued in 1493 and known as Inter Cuetera d ~ n a i .  l2 helped to 

give legitimacy to the colonization of Indigenous America by declaring that non-Christians 

could not own land in the face of claims made by the Christian sovereigns. The inter 

Robert A. W i i  Sr., The Amencan Indicm in Western Legal Thought: The Discourses of 
Conquest (Oxford: Oxford University Ress, 1990) at 80 @meinafter W i ,  Conquest]. 

l2 Muldoon, J ~ ~ ~ n ~ c a t i o n .  supra note 9 writes: "Alexander W s  Inter Caetera, the bull that divided 
responsilbility for the conversion of the inhabitants of the newly discovered lands between the Castilians and 
the Portuguese" (at 22). 
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Caeferu d ~ n a i  Papal Bull outlined the criteria that would be applied to Indigenous Peoples 

for the next five hundred years by declaring h t :  

The pope could place non-Christian peoples under the tutdage and guardianship of 
the first Christian nation discovering their lands as long as those peoples were 
reported by the discovering Christian nation to be "well disposed to embrace the 
Christian faith"? 

The sovereign and the church collaborated to deny the righa of Indigenous Peoples using the 

"doctrine of discovery" as their basis. It is noteworthy that these Papal Bulls were enacted 

without consulting or achieving the consent of the Indigenous Peoples of the Americas. 

By 1493, the patterns were set for the next five hundred or so years in the Americas 

and other places where European colonizers relocated, displaced and dispossessed 

Indigenous Peoples from their lands and resources. No state in Europe contested the doctrine 

of discovery. Every subsequent European state that moved onto the lands of  Indigenous 

peoples used the doctrine of discovery to assert theu jurisdiction. Indigenous Peoples were 

moved along with the flora, fauna, water and land. They had no protection against slavery," 

Mtddoon, Jwh~cution, supra note 9 at 80- 

I4 On Columbus's failure "to discover the expected quantities of gold, the Admiral now offered the 
sovereigns another source of wealth: the sale of slaves". Gutierrez, Las Casar, supra note 6 at 23. 
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torture," rnurdd6 and other horrendous acts committed against the Indigenous inhabitants 

by the European colonizer. During the coionization period - lasting five hundred years - 

Indigenous lands changed hands h m  one sovereign to anothert7 without consideration of 

the rights of the Indigenous inhabitants. The colonizer states treated Indigenous Peoples in 

national law as they were being treated m international law - as objects rather than subjects 

- and denied the Peoples their right to continue determining theu way of life. 

3 Vitoria and Las Casas 

"Are Indigenous Peoples not human beings with the same rights as other humans" became 

an issue of public debate within fifty years of Columbus' s voyages and the development of 

the doctrine of discovery to support Spain's seizure of Indigenous lands. Bringing the debate 

before the members of the Spanish public were two pmminent thinkers: Francisco de 

Is Stannard scrutinizes some of the a-ties that accompanied the invasion of the Americas by the 
Ewopeans and the inhumanity inflicted on the Indigenous inhabitants. Stannard writes: "Just twenty-one years 
after Columbus's first landing in the Caribbean, the vastly populous island that the explorer had re-named 
Hispaniola [present day Haiti and Dominican Republic] was effectively desolate; nearly 8,000,000 people - - 
those Columbus chose to call Indians - had been killed by violence* disease* and despair ... for years now 
historical demographers have been uncovering, in region upon region, post-Columbian depopulation rates of 
between 90 and 98 percent with such regularity that an overall decline of 95 percent has become a working 
rule of thumb. What this means is that on average, for every twenty natives alive at tbe moment of European 
contact - when the lands of the America teemed with numerous tens of millions of people - only one stood 
in their place when the bloodbath was overw (Stannard, American Holocausr, supra note 5 at x.) 

l6 nEuropeans did not find a wildmess here," he writes, "rather, however involuntarily, they made 
one ... The so-called settlement of America was a resettlement, reoccupation of a land made waste by the 
diseases and demoralization introduced by the newcomersw (Jennings, Imusion. supra note 5 at 146). 

See, Sbaron Venue, "Treaty 6 Indigenous Perspectiven in [199q forthcoming publication, 
University of British Columbia Press for a discussion on the transfer of the Hudson's Bay lands fiom the 
company to the newly formed state of Canada mereinafter Verne]. 
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VitoriaI8 and Bartolome de Las Casad9 Both were members of the Dominican Order. Las 

Casas, who spent a number of years m Spanish colonies of Indigenous America, retumed to 

Spain and wrote about his experiences - thereby bringing the horror of colonization to the 

Spanish public. These two Dominicans looked at colonization not in only accordance with 

the canons of church law but also they examined the nature and dignity of the Indigenous 

human being exploited and used. Las Casas and Vitoria argued for the rights of the 

Indigenous Peoples of the Americas based on international law norms. Marks explains what 

drew him as a modern legal scholar to the writings of Vitoria and Las Casas: 

First, their analyses, carried out at the very beginning of Europeau colonial expansion 
into the New World, had relevance to the modem day situation of minority 
Indigenous peoples ... [Tlhe issues addressed were very similar, and their analyses 
were clear, forthright, and well-informed. They seemed to offer some potential for 
a better understanding of current problems and dilemmas in the development of 
International protection of Indigenous rights. Secondly, I was struck by the scant, 
and it seems somewhat superficial, treatment which has been accorded Vitoria and 
Las Casas by modem writers." 

Scholars of international law have largely ignored the sixteenth century Spanish juri- 

theologians when considering the legal rights of Indigenous Peoples. This denial of the 

rights of Indigenous Peoples in the Americas gave rise to the role of the sovereign and state 

in the subsequent development of customary international law. Las Casas saw firsthand the 

"For more information on Francisco de Vitoria, see: James Brown Scott, 77te Spanish Origi'n of 
International Law Franakco de WOM and his Law of Nations, (Oxford: Clarendon Press, 1934) bereinafter 
Scott, Vitora]. 

I9 For more information on Bartolome de Las Casas, see: the review by G.C. Marks, "Indigenous 
peoples in Intenrational law: The Significance of Francisco de Vitoria and Bartolome de Las Casas" (19933 
Australian Year Book of Intemationaf Low 1 Pereiaaftet Marks, Significance]. See aIso, Muldoon, 
Jish~cution. supra note 9, and W i ,  Conquest, supra note 10. 

Marks, Significance, supra note 19 at I .  
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result of the denial of these rights, for he wrote that "it was the general rule among Spaniards 

to be cruel, not just cruel, but extraordinarily cruel so that harsh and bitter treatment would 

prevent Indians b m  daring to think of themselves as human beings or having a minute to 

think at all"? Not only were the Indigenous Peoples not to think of themselves as humans - 
that is, as Peoples - the rest of humaaity was to exclude Indigenous Peoples h m  legal 

systems in which they ought to have rights as human beings. 

Francisco de Vitoria and Bartolome de Las Casas viewed the Indigenous Peoples of 

the Americas as human beings with rights. Their rights could not be ignored, they said, in 

the sovereigns' effort to take Indigenous lands and resources. Vitoria's lectures, delivered 

in 1532, developed three fundamental arguments in relation to the rights of Indigenous 

Peoples within the framework of customary international law: 

1. The inhabitants of the Americas possessed natural legal rights as free and rational 
people. 
2. The pope's grant to Spain of title to the Americas was "baseless" and could not 
affect the inherent rights of the M a n  inhabitants. 
3. Transgressions of the universally binding norms of the Law of Nations by the 
Indians might serve to justify a Christian nation's conquest and colonial empire of the 
Americasu 

The "transgressions" Vitoria refen to in the third point were based on stories circulating in 

Spain at the time that Mgenous People ate human flesh. As a result of hearing this 

information, Vitoria concluded that "human sacrifices viotated the natural law"? In his 

writing, Las Casas rebuts Vitoria's third point by making the following distinction: 

2' Bartolome de Las Casas, History of the Indies, quoted in Jennings, Foundms, supra note 5 at 10 1 - 
" Vitoria's obsexvations can be found in Williams, Conguest. mpra note 10 at 97. 

Gutierrez, Las CQSUS. mpra note 6 at 169. 
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"Although they are not excusable before God, they are indeed totally so before human 

beings"?' In the end, Las Casas beiieved that his God must make the judgment, not other 

men. Despite their differences over Vitorids third point, the publication of Las Casas's and 

Vitoria's materials and reports peaaining to the atrocities committed in the so-called New 

World prompted the sovereign of Spain to set up an investigation -- by the Council of the 

Indies - to determine the moral and legal rights of discovery. 

4 Council of the Indies 

The Spanish king established the Council of the India to meet in Vdadolid during the fall 

of 1 550. Struggling to promote the legitimacy of its arguments in support of its activities in 

Indigenous America, the Spanish sovereign wanted to "attempt to resolve the continuing 

contention in Spain over the morality and legality of the wars of conquest against the Indians 

... before a Council of 14 comprising eminent juries and the~Iogians".~~ Two eminent jurists 

were selected to present each side of the argument. Las Casas defended the Indigenous 

Peoples as human beings with rights. Juan Gines de Sepulveda supported the Spanish 

conquest and subjugation of the Indigenous Peoples, including the conquistador's right to 

treat Indigenous People as animals. Sepulveda based his case largely on the teachings of the 

Gutierrez, Lar Casus, supra note 6 at 174, Marks observes: "Las Casas demonstrated the 
widespread existence of sacrifice throughout history and m many cultures. He noted, h r n  Plutarch, that the 
Roman did not d y  punish barbarian sacrifice because they knew it was done fiom custom and law. The 
essential point Las Casas was making was not that human sacrifice is necessarily correct or moral, but rather 
that intervention, beyond the level of peacefirl suasion, cannot be justified: it wodd be an &gement of 
jurisdictional boundaries" (Marks, Significance, supra note 19 at 32-33). 

Marks, Significance, supra note 19 at 22. 
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Bible? Indigenous Peoples did not attend the Council of the Indies: they were not invited. 

The Council's decision was that Indigenous Pwples were to be converted to Christianity- 

If baptism was not achieved, then an unbaptized Indigenous person could be killed by 

Christians. A spiritual battIe for the souls of Indigenous Peoples emerged as an objective for 

states to continue to deny legal rights to Indigenous inhabitants of colonized lands. 

The sixteenth-century debates that culminated at the Council of the Indies at 

Vdadolid have four important implications for Indigenous Peoples within international law. 

First, it was the earliest attempt by the European mind to deal with the rights of Peoples who 

were not Europeaa Second, the debates were engaged with great seriousness: the issues were 

considered to be significant. Third, the most interesting component was not about the 

biology of Indigenous Peoples - whether they were indeed humans - but rather "whether 

the hdiam were to be accorded the status of legitimate hhumans in the eyes of the church and 

state"." Fourth, was the treatment of Indigenous Peoples as objects of the debate without 

inviting them to be active participants. At the outcome, Indigenous Peoples were considered 

to be biological human beings, but "were not seen as legitimate peoples in the eyes of the 

'6 "One of the important points argued at great length was the interpretation of the fourteenth chapter 
of St. Luke, wherein rhe Lord commended his servant, 'Go out into the highways and hedges, and compel them 
to come in, that my house may be filled'. Sepulvcda maintained that this command justified war against the 
Indians in order to brmg them into the Christiaa fold ... Two of Sepuiveda's distinct but interrdated arguments 
were that Spaiawas justified in making war on the Indians because Spain had a mandate to bring the Indians, 
at whatever the cost to the Indians, into the Ch&ian fold [Sepulveda] firtther argued that the Spanish colonial 
policy that was enslaving and destroying millions of Indians was not cml but was instead beneficial to the 
Indians" John C. Mohawk, "Indians and Democracy: No One Ever Told Us" in Lyons, Exiled, supra note 1 
at 14. 

"7 John C. Mohawk, "Indians and Democracy: No One Ever Told Us" in Lyons, Exiled, supra note 
1 at 50. 
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Spanish"? Sixteenth-century Spanish intellectuals would not accept that other peoples 

could have their own culture and customary law. In the end, the Spanish sovereign 

countenanced the verdict of the Council of the Indies which did not admit that Indigenous 

Peoples were to be granted legai status. 

Followihg Valladolid, the Spanish and other Empean sovereigns continued to deny 

that any rights could be accorded to the Indigmous Peoples o f  the colonized Americas. 

Indigenous Peoples continue to challenge the international law system to this day, as pointed 

out by Falk in his essay on the "Rights of Peoples": 

The jurisprudential startkg point of the rights of peoples is a direct assault upon 
positivist and neo-positivist views of international law as dependent upon State 
practice and acknowledgment. In this regard, the rights of peoples can be associated 
with pre-positivist conceptions of natural law which at the very birth of international 
law were invoked by Victoria [sic] and others on behalf of Indians being cruelly 
victimized by the Spanish conquzktad~rs.~~ 

The sixteenthcentury debates resulted in a net loss for Indigenous peoples: biologically 

human but without rights as Peoples. The "doctrine of discovery" interpreted to mean that 

Indigenous Peoples were not entitled to rights - human or othetwise - lies at the heart of 

international law norms relating to Indigenous Peoples to this day. 

5. Effects of Doctrine of Discovery 

John C. Mohawk, "Indians and Democracy: No One Ever Told Us" in Lyons, Exiled. supra note 
1 at 51. 

" Richard Falk, The Rights of Peoples (In Particular Indigenous Peoples)", in James Crawford, ed, 
The Rights of Peoples (Oxford: Clarendon Press, 1988), at 19 @xeinaf?er F a  Peoples]. 
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With the doctihe of discover)s0 as a p-ding principle - despite its lack of legal legitimacy 

- European countries began to carve up the world of the Indigenous Nations. 

A major challenge confronting mdigetlous peoples, therefore, as they seek to extend 
international legal recognition and protection of the collective group rights necessary 
for their survival, is to deprive this state resistance of its strenuously asserted 
legitimating foundation in a rule of law. That rule of law, of course, is maintained 
by the Doctrine of Discovay, which at its medievally derived and racist foundation 
is hdammtally at odds with the universal principles of the equality and human 
dignity of d peoples reflected in contmporary human rights law and standards." 

The existence of lands and peoples previously unknown to Europeans was not considered 

a challenge to the idea of a Christian f d y  of nations, which had motivated several Papal 

Bulls in the fourteenth and £ifleenth centuries. The Papal Bull Romanus P o n i f i 2  in 

particular, while referring to the lands overseas, denied that Indigenous Peoples had rights 

to their lands allowing Spain and Porhlgal to assert conquest. 

After the war in Indigenous America against the French and their Indigenous allies 

(1 755-1 763), the British monarch, George IIT, reconfinaed boundaries between the colonies 

and the Indigenous territories in the Royal Proclamation of 1 763 .)3 Nearly one-third of the 

For a general discussion on the doctrine of discovery see: Williams, Conquest. supra note 10 at 325- 
327.. See, also: Mark F. Lindey, 27te Actpikition and Government of Backward Ternlory in Intenrational Law 
- Being a Treatise on the Luw and Practice Relating to Colonial Erpunsion, (New York: Negro Universities 
Press, 1926) at 179-132 reviewed the doctrine of discovery with an analysis of why the doctrine was so widely 
accepted among European sovereigns: "It was a principle of peace and repose, of perfect equaiity of benefit 
in proportion to the actual and supposed expenditures and hazards attendant upon such enterprises; it received 
a universal acquiescence, if not ready approbation" at 130 @xrehafkz Lindley, Backward Territory]. 

JI Wiams, Conquest. mpra note 10 at 333, 

32 Papal Bull of 8 January 1455. For a general discussion of the application of the Papal Bull, see: 
Muldoon, Just@cation, mpra note 9 at 135-142 and W i i ,  Conquest, supra note 10 at 71-74. 

"As reflected in the Proclamation of 1763, this imperial discourse accepted the necessity of peacell 
purchase of tiontier indian lands under strict imperial supervision in order to avoid costly, needless wars. 
Despite this problematic approach to M a n  AfEairs, imperial policy ultimately rested on the ancient 
Iegitimating formation of the superior rights of Christian Europeans in lands held by the normatively divergent, 
non-Christian peoples" Williams, Conquest. supra note 10 at 229, see, also: Venne, supra note 17. 
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text is devoted to British relations with Indigenous Nations, many of whom were allied to 

the British victors. The Roclamation ref= to Indigenous Peoples as "Nations", as distinct 

societies with their own forms of political organization, with whom treaties had to be 

negotiated It also enshrines protection of Indigenous lands by the British Crown, and a 

process for seeking Indigenous consent through a treaty process to allow for European 

settlement. Finally, the Royal Roclamation clearly spells out that Indigenous Nations have 

an inalienable right to their lands? The Royal Roclamation was to bind the British Crown 

and its colonial agents to the rules to be foUowed in relation to Indigenous Peoples and their 

lands. In fact, the Proclamation was a codification of the norms of customary international 

law for the British Crown to enter into treaties with Indigenous Nations in the Americas. 

International law requires that a sovereign enter into formal agreements with another people's 

sovereign prior to entering lands occupied by those peoples." However, entering into 

treaties with Britain did not ensure a place for Indigenous Peoples within the family of 

nations under the international law in the face of the doctrine of discovery. 

The discovery doctrine allowed competing European powers to define their 

respective spheres of influence. Joseph Story wrote that in the nineteenth century as a 

" The E%wlamation says in part "And whereas it is just and reasonable, and essential to our Interest, 
and the S-ty of our Colonies, that the several Nations or T n i  of Indians with whom We are connected, 
and who live under our Protection, should not be molested or disturbed in the Possession of such Parts of Our 
Dominions and Territories as, not having been ceded to or purchased by Us, are reserved to them, or any of 
them, as tbeir Hunting Grounds. - We do therefore, with the Advice of our Privy Council, declare it to be our 
Royal Will and Pleasure, that no Governor or Commander in Chief in any of our Colonies of Quebec, East 
Florida, or West Florida, do presume, upon any Pretence whatever, to grant Warrants of Survey, or pass any 
Patents for Lands beyond the Bounds of their respective Governments, as descriid in their Commissions". 

Lindley, Backward Teniories, supra note 30 at 307. 
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conventional rule, discovery might "properly govern all  the nations which recognised its 

obligations, but it could have no authority ova  the Aborigines of America, whether gathered 

into civilised communities or scattered in hunting tribes of the wilderness"? According to 

Lindley, discovery was: 

adapted to regulate the wm@tion between European Powers themselves, and it had 
no bearing upon the relations between those Powers and the natives. What the 
discoverer's State gained was the right, as against other European powers, to take 
steps which were appropriate to the acquisition of the territory in question. What 
those steps were would depend on whether there was already a native population in 
possession of the territory." 

Consequently, discovery only gave an inchoate title. Lindley compares three schools of 

thought38 on how to incopmite Indigenous Peoples into the family of nations. The 

conclusion reached is that Indigenous sovereignty is recognized (e.g. by Vitoria, Grotius), 

conditionally recognized (e.g. by Vattel, Martens), or negated (e.g. by Westlake, 

Comparing these three schools of thought, we see that, extending over some three 
and a halfcenturies, there had been a persistent preponderance of juristic opinion in 
favour of the proposition that lands in the possession of any backward peoples who 
are politically organized ought not to be regarded as  if they belonged to no one. But 
that, and especially in comparatively modem times, a different doctrine has been 
contended for and has numbered among its exponents some welI-known authorities; 

Commentaries on the Constifurion of the United States with a Preliminav Review of the Constiz- 
utiunal History of the Colonies and States Before the Adoption of Constizution Volume I (New York: Da Capo 
Press, 1833; repr. 1970) at 6. 

" Lindley, Backward Territory. supra note 30 at 26-27. 

'' Lindley set out three classes used by the European sovereigns: 
Class I - Those who regard backward races as possessing a title to the sovereignty over the territory 
they inhabit which is good as against more highiy civilized peoples. 
Class II - Those who admit such a title m the natives, but only with restrictions or under conditions. 
Class III - Those who do not consider that the natives possess rights of such a nature as to be a bar 
to the assumption of sovereignty over them by more highly civilized peoples" (Lindley, Backward 
Territory. supra note 30 at 1 1 to 19). 
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a doctrine which denies that International Law recognizes any rights in primitive 
peoples to the tenitory they inhabit, and, in its most advanced form, demands that 
such peoples shall have progressed so far in civilization as to have become 
recognised as  members of the Family of Nations before they can be allowed such 
rightd9 

Treaty making was a double-edged sword for the colonizer state. In order to claim 

international legitimacy, the state must be able to claim the land - but through what means? 

Could a state claim to occupy the lands through a treaty process and at the same time deny 

the existence of the rights of the Indigenous Peoples as international subjects? This is 

exactly the case whereby Indigenous Peoples continually nip at the heels of state legitimacy: 

Europe during the Discovery era refirsed to recognize any meaninm legal status or 
rights for indigenous tnial peoples because "heathen1' and "infidels" were legally 
presumed to lack the rational capacity necessary to assume an equal status or to 
exercise equal rights under the West's medievally derived colonizing law. Today, 
principles and rules generated h m  this Old World discome of conquest are cited 
by the West's domestic and international courts of law to deny indigenous nations the 
fkeedom and dignity to govern themselves according to their own v i s i o ~ . ~  

C SOURCES OF INTERNATIONAL LAW 

Despite the arguments put forward by Las Casas, the Council of the Mes at Valladolid 

rejected the application to Indigenous Peoples of customary norms of international law. 

International law had become the system of law governing relations between states? 

'' Lindley, Backward Territory, supra note 30 at 20. 

* Williams, Conquest, supra at note 10 at 326. 

" D J. Harris, h e s  and Materiais on International Law (London: Sweet & Maxwell, 1973): writes: 
"The law created to govern the diplomatic, commmhl, miMary and other relations of the society of Christian 
states fonning the Europe of that time that provides the basis for the present [international] Iaw" at 12 
fiereinafter Harris, Materials] ]. 
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Usually, in law, there is a body such as a state parliament that enacts and enforces the law. 

This is not the case under international law. In intematiod law, state practice became the 

basis for development of the legal principles. Positivists argue that international law: "would 

be more properly labeled 'intemational comity' or positive rn~rality'".'~ The norms of 

international law were established by the tacit consent of states and accepted state custom 

constitutes the original source of international law. The modem international community of 

states is a recent development based upon: 

the ideas of territorial sovereignty, nationality, and the legal equality of states, 
[which] is generally regarded as dating from the Treaties of Westphalia of 1648. The 
English term "Intematiod Law" itselfwas not used until another cemtury and a half 
when it was coined by the English jurist, Jerwy ~entham." 

The issues relating to European acquisition of Indigenous lands in America without the 

consent of the Peoples bear directly on the development of norms that would become 

international law. Eurocentric insistence that excluded the customary law of non-European 

peoples had developed long before Westphalia. 

Before the sixteenth century, public debates over principles by which people should 

govern theu relations with other people drew heavily on Roman law and the canons of 

Catholic law. This foundation puts the development of norms for international law in 

relation to Indigenous Peoples into its Eurocentric and state-based perspective: "International 

law ... stretches back beyond the Peace of Westphalia of 1648, often taken as its starting 

" Christophher 0, Quaye, Liberation Struggles in hternationul Lav (PhiIa&lpk Temple University 
Press, 1991) at 53. This author reviews the difficulties with the use of the term "international law". 

George A. Finch. Z%e Sources of Modent International Law (Washingtolr Camcgie Endowment 
for Lntefnational Peace, 1937) at 3 @xreinafter Finch, Sources]. 
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point, to a time when organized states were not the predominant or sole actors in 

international law."@ Norms for international law, if applied to the rights of Indigenous 

Peoples "discovered" in the fifteenth century might have challenged the foundation of 

sovereign, state and papal authority - a challenge, as Fak argues, to "two fimdamental statist 

notions - that of territorial sovereignty and that of a unified 'nationality' juridically 

administered by governmental organs"? Rather than challenge the foundation of their own 

nations, the Council of the [adies chose to change the direction of the law of nations toward 

the customary law that k a m e  the accepted standard for nation-states. Indigenous Peoples 

were denied their rights because the nations to which they belong as Peoples were 

unrecognized under norms of international law evolving at that time. 

The direction in which the norms of international law has been evolving through five 

hundred years after Valladolid has been to recognize the rights of the sovereign (later, the 

state) over the rights of Peoples. James Brown Scott, who analyzed Vitona's writings, 

attributes to debates smunding the "discovery" of America: "the expansion of international 

law until it has become a universal rule of conduct"? Despite the initial flurry for the 

recognition of Indigenous Peoples' rights within a natural law h e w o r k  - as argued by 

Vitoria and Las Casas - the community of states over the ensuing five centuries has been 

organizing international law around the rights of states to the exclusion of Indigenous 

Marks, Signrpcance, supra note 19 at 5. 

" Falk, Peoples. supra note 29 at 18. 

16 The thesis upheld by Dr. Scott proclaims "an international community composed of all the nations, 
the vast majority being the small powers whose defense is righteousness, justice, and the moral standard" 
(Finch, Sources. supra note 43 at 13). 
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Peoples. In the early forms of international law, only European Christian princes had rights, 

which were not extended to other peoples or other types of government, Sovereigns - and 
later states -- were considered to be the sale legitimate subjects of international law. This 

section outlines sources of international law as they have been evolving. 

Custom 

The primary focus for norms and principles of international law has been to protect and 

govern relations between nation-states. Within the conventional formulation of international 

law, there are two sources: custom (that is, sovereign or state practice) and treaties?' Each 

source will be reviewed for its scope and breadth. 

Custom, as accepted practice by a sovereign or state, is one of the main sources of 

what has become international law. Custom was "enforced not by the use of the axe or 

scimitar, the knout, or the bayonet, but by the public opinion of the community."" 

* In addition, to the standard sources, the fiamers of the International Court of Justice have pointed 
to other areas as evidence of intenrational Iaw norms tbat would be considered by the Court Within the rules 
of the court, the drafters had brought together the public international sources as set out in 38(l)(a), (b) and 
(c) of its founding statute. These provisions are discussed infia in this chapter [hereidler ICJ]. 

Statute of the ICJ, Article 38 states: 
1. The Court, whose function is to decide in accordance with international law such disputes as are 
submitted to it, shall apply: 
(a) intexnatiod conventions, whether general or particuIar* establishing rules expressly recognized 
by the contesting States; 
(b) international custom, as evidence of a general practice accepted a s  law; 
(c) the general principles of law recognized by civilized nations; 
(d) subject to the provisions of Article 59, judicial decisions and the teachings of the most highly 
qualified publicists of the various nations, as subsidiary means for the determination of rules of law. 
2. Tbk provision shall not prejudice the power of the Court to decide a case ex aequo er &mu, it the 
parties agree thereto. 

a Finch, Sources, supra note 43 at 45. 
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Gradually, accepted practice between sovereigns became extended as custom between states. 

Custom can be defined as any practice or standard accepted into the law that is generally 

agreed on by states: 

The elements of custom are four-fold: duration, uniformity and consistency of 
practice, generality of practice and opinio junk [which is the requirement that nations 
must engage in the identifed UlZifom and general practice out of a sense of legal 
obligation, as opposed to courtesy, fairness or moraliw et necesessitatedO 

m a t i o n s  and obligations between states - based on these elements - began to form the 

basis of international law. 

Custom as a source of international law entails determining state practice. The chall- 

enge in using custom to develop noms is assessing when state practices have acquired the 

status of accepted inter-state practice moving toward a customary practice. It is a matter of 

fact. In order to determine the facts for such an assessment, Brownlie suggests reviewing 

the following: 

diplomatic correspondence, policy statements, press releases, the opinions of official 
legal advisers, official manuals on legal questions, comments by governments on 
drafts produced by International Law Commission, state legislation, international and 
national judicial decisions, recitaIs of treaties and other international instruments, a 
pattern of treaties in the same form, the practice of international organs, resolutions 
relating to legal questions in the United Nations General A~sembly.~~ 

Reviewing the facts is critical in ascertaining state practice. In many circumstances, 

* k r t h  Sea Continenral Shelf Cares. Federal Republic of Germany v. Denmark and v. Netherlands' 
[I9691 ICJ Reports 3 [hereinafter North Sea], 

Isabelle R Gunning, "Modernizing Customary International Law: The Challenge of Human Rights" 
[I99 11 3 1 Virginia Journal of lntemationai Law at 2 14, 

51 Ian Brownlie, Princijdes of Public International Lau 4th ed. (Oxford: Oxford University Press, 
1991) at 5 [hereinafter Browdie, Pn'ncipfes]. 
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materials may not be available for review if they are subject to the laws of state secrecy? 

By reviewing a wide variety of state practices within various fonrms, a general view of the 

state practice can be perceived. the interactions, a kernel of the norm will be formed 

based on the evidence of custom practised by states. As states interact on a number of leveis, 

custom is more difficult to determine and the norms that can be binding on the states are 

likewise difficult to impose. In the North Sea Cases, there was no doubt left as to the 

conditions needed to prove opinio juris: 

the acts concerned ... must also be such, or be carried out in such a way, as to be 
evidence of a belief that this practice is rendered obligatory by the existence of a rule 
of law requiring i t  ... The States concerned must therefore feel that they are coafor-  
ing to what amounts to a legal obligation." 

The state feels that it must comply with the accepted practice as a matter of law or fwe some 

fonn of sanctions. "The North Sea carer suggest that a customary rule requires both material 

practice and opinio junk, and that there is a close af5nity between the two"." It appears that 

opinio junk must be widespread among more than a few states but not necessarily Bund in 

every state." Custom over the last five hundred years has developed against the rights of 

Indigenous Peoples. Inter-state practice moved towards an accepted international law norm 

that Indigenous Peoples were not to be recognized as "Peoples". [odigenous Peoples 

challenge customary international law norms which have evolved to support the interests of 

Access to Infomatiotz Act, Revised Statutes of Canada, 1985, c. A- I .. 
North Sea, supra note 49 at 44. 

" Mark E. Vllliger, Customary International Law and Treaties A Study of their interactions and 
Intmetationr wzWLth Specid Coderutibn of the 1969 Yienna Convention on the Law of Treaties (@orkcht: 
Martinus Nijtoff Publishers, 1985) at 26 [hereinafter Vitliger, Treaties]. 
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nation-states especially those settling and exploiting Indigenous lands. 

2 Treaties 

Another source of international law is treetyJ6 law, whexeby contracting parties by expressed 

agreement can establish norms and practice. While, treaties are not a source of law in a strict 

sense, they are a source of obligation. Treaties negotiated and ratified between states have 

no prescri'bed formn States agree to bind themselves through the articles of a treaty? The 

signing of a treaty by a state is an indication to other nations of its intention to be bound by 

the terms of the treaty. However, the signing does not necessarily mean that the treaty has 

formed part of the norms of international law: 

It must be emphasized that, whereas custom is the original source of international 
law, treaties are a source the power of which derives Erom custom. For the fact that 
treaties can stipulate rules of international conduct at all is based on the customary 
rule of law of nations, that treaties are binding upon the contracting partied9 

It is possible to have a treaty negotiated but not consented to by a state until it is signed and 

% Brownlie defines a treaty as based on the Vienna Convention on the Law of Treaties which applies 
only to writtcn matics, but treaties can also be oral: "A 'treaty' as an international agreement m written fonm, 
whether embodied in a single Instrument or in two more related instmmmts and whatever its particular 
designation (treaty, convention, protocol, covenant, charter, statute, act, declaration, concordat, exchange of 
notes, agreed minute, memoranctum of agreement nodm vivendi or any other appellation), concluded between 
two or more States or other subjects of international law and governed by international law" Brownlie. 
Principles. supra note 5 t at 60 1. 

" There is no substantive requirement of form, and thus, for example an agreement may be recorded 
in the minutes of a conference" Brownlie, PrrncipIe, supra note 51 at 603. 

P K  Menon, The Law of Treaties between States and International Organizations (Lewiston, N.Y.: 
The Edwin Mellen Press, 1992): "Ibe classical foan of treaty is a single formal bstrummt. In the increasingly 
growing modem practice, international agrcemcnts are often concluded not only by less formal instruments 
but aIso by means of two or more instruments. In recognition of this fact, the Vienna Convention states that 
a treaty is "an international agreement. ... whether embodied in a single instrument or in two or more related 
instruments' " at 12 @ereinafter Meno% Law of Treaties], 

~9 Finch, Sources. supra note 43 at 61-62. See also, YiIIiger, Treaties, supra note 54 at 147. 
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ratified as formal acceptance under international law by the state's legal mechanisms. There 

is a difference between "consent to be bound" and "entry into force" of a treaty. 

A multi-lateral treaty fkquently states that it will be open for signature at a particular 
place from a certain future date for a stated time. At the end of the negotiating 
conference, there will be a signing ceremony but these sigmtures will only adopt the 
6nal act of the conference, which will include the authentic text of the treaty- A 
signature to adopt a text is not a substitute for a signature to express consent to be 
bound by the treaty. ... The first few signatory states may not in fact be bound by the 
convention qua treaty law for some time. They are not, however, without 
obligations, for, as Article 18 of the Vierma Convention requires, once a state has 
expressed its consent to be bound it must "refrain from acts which would defeat the 
object and purpose" of the treaty.* 

Since the advent of the United Nations, there has been an attempt to draft universal 

standards and codes of conduct based on the treaty process. For example, in the area of 

human rights, two United Nations Covenants (treaties) are binding only on states after they 

have become contracting parties. Any state that becomes a member of the United Nations 

agrees to be bound by the Charter of the United Nations, which is itself a treaty. The 

relevance of this practice to the rights of Indigenous Peoples is discussed in the final three 

chapters of this thesis. 

a International Law on Treaties 

International law norms related to treaties were codified in 1969 by the Vienna Convention 

on the Law of Treaties? The Convention contains the following definition of a treaty which 

Hugh M, Kindred et al, d, International Law ChieJIy us Interpreted and Applied in Canada 4th 
ed., (Canada: Emond Publications Limited, 1993) at 89. 

*' "Vienna Convention on the Law of Treaties" (1969) I155 UNTS 331 [hereinafter Vienna 
Convention], 
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is regulated by the Vierma Convention: "Treaty means an international agreement concluded 

between States in written form and governed by international law, whether embodied in a 

single instrument or in two or more related  instrument^".^ The Vienna Convention is an 

example of the way in which international law norms have been coditied and developed 

through a multilateral treaty. A suggestion for setting standards in international law is 

contained in Article 9(2) of the Vierma Convention, wherein states provide for the adoption 

of a treaty at an international conference by a two-thirds majority of the states present and 

voting." The Article also allows the states at the conference to change the rules of adoption. 

However, in keeping with the customary international law norms, such an adoption cannot 

be binding without the consent of the states: T h e  adoption and authentication of the text 

does not by itselfcreate legal obligations and rights. A Treaty comes into being only after 

the negotiating State/States and organizationlorgmizations consent to be bound by it."" The 

Vienna Convention took aspects of the customary international law mnns and extended their 

provisions to allow for multilateral adoption of the treaty. So many international and 

regional conferences adopted multilateral treaties and programs of action that a variation of 

the Article was developed for the following amended rule: 

In cases of procedural disagreements, "the adoption of the text shall take place by the 
vote of two-thirds of the participants present and voting". This rule is also flexible 
in the sense that if the participants decide to apply a different rule (not to apply the 

Ibid. at Article l(a), 

Ibid. at Article 9 (2). Adoption of the text. (2) The adoption of the text of a treaty at an international 
coaference takes place by the vote of two-thirds of the states present and voting, unless by the same majority 
they shall decide to apply a different d e .  

64 Menon, Lmu of Treatia, supra note 58 at 33. Also, see: Vienna Convention, supra note 6 1 Article 
10. 
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two-thirds majority rule) they may do so by the same majority? 

As is evident, states can determine the rules of procedures for international conf i ce s  and 

meetings by determining the application of rules codified in the Vienna Convention. Once 

a treaty has been adopted, it is then signed and ratified by individual states, entering into 

force on a specific date. 

The International Court of Justice (ICJ) has provided a fonun for the interpretation 

of international law norms and the making of pronouncements on the application of various 

conventions and treaties. The ICJ66 - composed of persons of diffierent nationalities with 

high moral characters and various judicial backgrounds - is competent to review 

. .  
international disputes by the det-on and application of the rules of international law. 

The members of the ICJ were provided with an opportunity to review the rules of 

international law including multilateral treaties as a source of international law norms. For 

example, in the North Sea cases:' the ICJ reviewed a multilateral convention on the 

continental shelf and the application of customary international law and multilateral treaties: 

What conclusions can we draw h m  the judgment of the Court in the North Sea 
continental shelf case? First, and perhaps most important, the Court has in terms 
recognized the possibility most customary international law may be generated by 
treaty." 

Menon, Law of Treaties, supra note 58 at 32. 

" Statute of the International Court of Justice (1945) Article 2: 'The Court shall be composed of a 
body of independent judges, elected regardless of their nationality h m  among person of high moral character, 
who possess the ~ c a t i o m  required m their e v e  countries for appointment to the highest judicial 
offices, or are jurisconsults of recognized competence in international law. " 

'' North Sea, supra note 49. 

a Sir Ian Sinclair, The Vienna Convention on the Law of Treaties, 26 e b  (Manchester. University 
Press, 1984) at 25 berehaftex Sinckir, Law of Treaties]. 
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A multilateral treaty may not only codify existing custom, it may also act as a catalyst for 

the later development of custom which takes form according to the written terms of a treaty 

provision. 

b Jus Cogens 

A significant change made by the acceptance of the Vienna Convention relates to the 

creation of peremptory international norms that are binding on al l  states and can only be 

changed by the development of a diffkrent peremptory norm. The jur cog& rule has been 

set out under Article 5370 of the Vienna Convention: 

A treaty is void, ifat the time of its conclusion, it conflicts with the preemptory norm 
of general international law. For the purposes of the present Convention, a 
peremptory norm of general international law is a norm accepted and recognized by 
the international community of states as a whole as a norm from which no derogation 
is permitted and which can be modified only by a subsequent norm of general 
international law having the same character. 

Article 53 states that a treaty is void ifthe articles conflict with peremptory norms of geneml 

international law. This is a restriction on a state's ability to enter fkeely into a treaty with 

another state: "The test of a jus cogens rule is the legality of establishing a contrary legal 

regime and not the legality of violating it which is the test of the legal rules at large."" The 

69 bid. Sinclair defines jtrs cogem: " It is not a concept which has been specially developed within 
the framework of public international Iaw; on the contrary, it derives from, and is deeply embedded in, 
particular systems of private law" (at 203). 

70 Vienna Convention, supra note 61 at Article 53. 

Conference on International Law, Papers and Proceedings: f7re Concept of Jus Cogens in 
International Law (Geneva: Carnegie Endowment for Intemational Peace, 1967) at 10. 

Chapter 1 / page 33 



extraordinary aspect of this article goes to the heart of the sovereignty of a state. Under this 

Mcle ,  a state cannot enter into a treaty which conflicts with the preernptory norms of 

general international law. The difticulty with@ cogens involves its scope within inter- 

national law. During the discussions on its adoption, there were legal scholars who called 

into question whether jus cogens could exist within international law. The rule of 

international law which constitutes jus cogens is that the rule must have been accepted 

relatively universally by the po titically dominant nations? 

3 General Principles of Law 

The third source of international law is "general principles of law". The Statute73 of the ICJ 

under Article 38(1)( c) permits the ICJ to apply "general principles of law7' recognized by 

"civilized nations". The main application has been "either the general principles of legal 

liability and of reparation of breaches of international obligations or the administration of 

international justice"? The aspects of which general legal principles should be applied are 

" Smclair, Low of Treaties, supra note 68 writes: "the definition and identification of these rules of 
the 'higher lad is sumunded by immense difficulties. The Commission itself admitted that there is no simple 
criterion by which to identify a g a d  rule of international law as having the character o f jw cogem. The 
records of the Confetetlce also reveal a wide variety of opinions as to the scope and content of ju cogens" (at 
18). 

TJ IU. mpra note 49 Article 38(l)(c). 

'' "In committee of jurists which prepared the Statute there was no very definite consensus on the 
precise sisnificauce of the phrase. The Belgianjlaist, Baron Dtscamps, had natural law concepts in mind, and 
his draft referred to the 'rules of mternationd law recognized by the legal conscience of civilized peopIes'. 
Root considered that governments would mistrust a court which relied on the subjective concept of principles 
ofjustice. However, the committee rraliztd that the Court must be given a certain power to develop and refine 
the principles of international jurisprudence. In the d t  a joint proposal by Root and Phrllmare was accepted 
and this is the test we now havew (Brownhe, Maples, supra note 51 at 16). 

7s Harris, MatenuIs. mpra note 41 at 44. 

Chapter I /  page 34 



not specified. Neither is it clear whether the judges are to look to state practice or to an 

international order. Customary law is based on state practice and the opinio juris, whereas 

general principles of law rest on the common attitudes and approaches of diffefetlt municipal 

legal systems. 

Judge McNair in the South- West Afica Cud6 reviewed the general principles of law 

recognized by civilized nations and wrote: 

The way in which international law borrows h m  this source is not by means of 
importing private law institutions "lock, stock and barrel", ready made and fully 
equipped with a set of des.  It would be difficult to reconcile such a process with the 
application of the "general principles of law". In my opinion, the true view of the 
duty of intematiod tri.brmals in this matter is to regard any features or terminology 
which are reminiscent of the rules and institutions of private law as an indication of 
policy and principles rather than as directly importing these rules and institutions. 

The ICJ in this case decided not to import a private law institution into the international law 

as a means of determining general principles. There had been an attempt by states to put 

private law into context as evidence of a norm rather than as a source of pubtic international 

law. The aspect of the statute related to "civilized" nations seems to have been dealt with as 

a recognition of various legal regimes of the independent states without defining "civilized. 

In conclusion, Article 38(1)(c) gave the ICJ the ability to apply general principles of law as 

evidence of state practice. 

Through customary practices, treaties and evidence of general principles, 

intemationai law norms have developed to bind states to certain means of action. Over the 

years, there has been a diminution in the relevance of Papal Bulls and sovereign preferences. 

l6 [I9501 ICJ Reports 3. 

Ibid at 148. 
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However, there has been a rise in the importance of state practice and obligation as expressed 

by moral suasion. This development of standards by modern international organizations 

drawing on the treaty process, state customs and judgments of the ICJ have contributed to 

the essence of change in the evolution of international law norms. 

D SECONDARY SOURCES 

As well as these three primary sources of international law, there are other secondary or 

subsidiary sources which can be drawn upon: judicial decisions at the ICJ, decisions of other 

international triiunals and domestic courts, legal commentaries and law making through the 

international organizations like the United Nations and the specialized agencies associated 

with the United Nations. In addition, through time, new instruments adopted by various 

international bodies could form part of the international law. 

With the addition of Article 38(1)(d)," the h m e r s  of the ICJ Statute provides 

another consideration for appraising evidence of the international law norms discussed 

above. Legal writings are not considered to be a source of international law, but as evidence 

of what international law is. Article 38 sets out some of the evidence that could be applied 

by the ICJ. While not a source of international law, the importance of the writings of 

publicists was recognized in 1908 by Oppenheirn who wrote: 

ICJ, supra note 49 Article 38(1)(d):"subject to the provisions of Article 59, judicial decisions and 
the teachings of the most highly qualified publicists of the various nations, as subsidiary means for the 
determination of the rules of law. 
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The writers on international law, and in especially [sic] the authors of treaties, have 
in a sense taken the place of judges and have to pronounce whether there is an 
established custom or not, whether there is a usage only in contradistinction to a 
custom, whether a recognized usage has now ripened into a custom, and the like? 

It was understood that the binding character of these principles was not derived h m  state 

practice or fiom consent of states however expressed, but h m  the acknowledgment by the 

fhmers of the legislation in establishment of the ICJ. 

Other aspects under Article 38(1)(d) which merit consideration as subsidiary sources 

of public international law are national and international judicial decisions: "Judicial 

decisions are not strictly speaking a formal source, but in some instances at least they are 

regarded as authoritative evidence of the state of law and the practical significance of the 

label 'subsidiary rnean~'."~ The amount of material that the ICJ can review is a considerable 

addition to conventional sources of evidence for international law. 

One of the most influential recent institutions for the developmsnt of international 

law standards is the International Law Cornmis~ion,~~ established by the UN General 

Assembly. This Commission drafted the Viema Convention and developed other 

international instruments that have in turn started generating secondary sources of 

f, Finch, Sources, supra note 43 at 30. 

Finch, Sources. supra note 43 at 20. 

a International Law Commission was established by a resolution of the General Assembly UN Doc. 
AIAC. lO/SR 15. For a detailed discussion of the history of the International Law Cormnission and its mandate 
fiom the General Assembly, see: RP- D h o w  The Codification of Public International Law (Dobbs Ferry: 
Oceana Publications hc-) at 147-321. "Tn 1966 the Commission's programme of study had the following eight 
topics on its agenda, of which the first three mentioned formed the main topics and the rest additions of more 
or less Limited scope; the law of treaties, state responsibility; succession of states and governments; special 
mission; relations between states and intergov-tal organizations; principles and rules of international law 
rerating to the right of asylum; juridical regime of historical waters, incIuding historical bays; and most- 
favoured nation clauses in the law of treatiesw (at 32 1)- 
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international law. Instruments created by intetnational bodies are not formal sources of 

law but are authoritative. Under international law, they are persuasive in the sense that they 

make up elements of state practice leading to custom or to the firrther elaboration of a treaty 

obligation. Within an international organization, the instrument may be merely persuasive 

or rezolll~llendatory, or it may be legally binding on a state member and, therefore, a source 

of international law. Thus, the UN is "engaged in law-making through treaty as well as 

custom". Law making by the specialized agencies follows the same patterns of making 

customary international law - by way of custom and treaty as follows: 

1. International law-making by treaty or treaty-like processes within the Specialized 
Agencies and deviations h m  treaty law which however do not eliminate them fkom 
the category of treaty law. 
2. International law-making by legislative or quasi-legislative acts which are entirely 
outside treaty law. 
3. Finally the generation of Specialized Agencies or usage and customary rules as 
adopted in their internal practicesa 

There is a great complexity of UN procedures and rigor in the evolution of the standards 

which will be reviewed in the next chapter. 

E CONCLUSION 

International law has come f'bl.l circle in its application. Initially, the rights of peoples were 

recognized through the natural law forms that flowed from interaction between human 

beings. It was the acceptable norm that the public could accept. The system of public 

Charles Henry Alexandrowicz, The Luw-Making Functions of the SpeciaIised Agencies of the 
United Nations (Sydney: Angus & Robertson 1973) at 2. 
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international law underwent a significant change with the alleged discovery of Indigenous 

America by Europeans. Some members of the European public did not want to accept that 

the Indigenous Peoples had no rights. This public reaction forced the Spanish sovereign to 

convene the Council of the Indies to resolve the issw. When the evidence was placed before 

the Council - rather than undamine their own sovereignty -- the Council decided to deny 

international rights to the Indigenous Peoples. The state or ?he sovereign overrode the legal 

arguments presented by Las Casas who supported the rights of the Indigenous Peoples of the 

Americas. The doctrine of discovery formed the foundation of colonia'ng states to usurp the 

rights of Indigenous inhabitants. The sovereignty of the state formed the basis of the 

development of international law norms for the next five hundred years. 

There were two recognized sources of international law: custom and treaty-making. 

The Vierma Convention codified customary law on treaties and their inter-pretation. With 

the adoption of the Statute of the ICJ, another source for international law was 

acknowledged: the general principles of law recognized by "civilized" nations. Finally, there 

exist secondary sources of international law based upon the judicial decisions of the ICJ, 

decisions of other international triiiunals and domestic courts, legal commentaries and law 

making through the international organizations like the UN and the specialized agencies. 

Papal Bulls no longer have the influence over state and international law that they did - this 

is evidence of a shift in relative importance of one source of international law. International 

law continues to evolve. It is the work of international organizations like the UN and the 

specialized agencies - as discussed in the next chapter - where international norms are being 

developed that affect the rights of Indigenous Peoples. 
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With the advent of the establishment of the UN and the development of specialized 

agencies to deal with partidm areas of interest, international law norms are being developed 

and implemented qUicMy through processes within and outside the state system. It is in this 

atmosphere that the rights of Indigenous Peoples are being addressed. Indigenous Peoples 

are challenging their iegal status as objects rather than subjects of international law a n 4  by 

extension, international law. When the world's attention is turned to this issue by Indigenous 

Peoples, the need to correct historical injustices perpetuated by international law norms 

conhnts the state fixmework: 

A growing number of legal theorists argue that the current international legal regime, 
controlled by sovereign states, has a limited life span. ... Unless there is a means 
created for Indigenous peoples to participate in international legal processes. ... the 
current denial of Indigenous sovereignty will continue to be perceived as the result 
of a system that has not involved them and only serves the interest of states? 

The Spanish sovereign had wanted to deflect attention from the colonization of Indigenous 

America, but only managed to delay judgment The wrongs have not been remedied: justice 

is still waiting to be done - five hundred years later. 

Dianne Otto, "A Question of Law or Politics? Indigenous Claims to Sovereignty in 
AustraIiaW[l995] 21 Syracuse Journal of international Law & Commerce at 76. 
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MODERN 
INTERNATIONAL 
ORGANIZATIONS 

A INTRODUCTION 

The denial of the rights of Indigenous Peoples persists in the formation of two international 

organizations: the League of Nations and the United Nations (UN). The League and the UN 

members are all nation-states who have vested interests to protect their sovereignty and 

authority. The League of Nations failed to promote international cooperation and inter- 

national peace and security. The League did not take any action to protect the rights of 

Indigenous Peoples. The challenge for the United Nations and Indigenous Peoples is to Wl 

the UN Charter commitments while maintaining the interests of nation-states members. 

There is an inherent legal contradiction which persists since the evolution of international 

law must overcome the doctrine of discovery prior to recognizing the rights of Indigenous 

Peoples. 
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Despite the large number of insbuments and bodies established to handle violations, 

the United Nations' structure still lacks any procedures to deal with the rights of  collective^.^ 

AU the UN declarations, covenants and resolutions that have been passed for the protection 

and recognition of rights of Peaples, have not been applied to the collective rights of 

Indigenous Peoples. With the exception of the treaty sponsored by a UN specialized agency 

- the International Labour Organization's (ILO) Convention 169 (discussed in section C) - 
there is no international legal instrument to protect the collective rights of Indigenous 

Peoples as Peoples. A review of the history of the ILO sheds light on how this particular 

specialized agency adopted conventions and recommendations related to Indigenous Peoples. 

This chapter considers international initiatives related to Indigenous Peoples as 

defined by states acting through such international organizations as the League of Nations 

and, later, the United Nations and its specialized agencies. There will also be a review of the 

non-UN organizations We the Organization of mean States and the Organization of 

American States. Each of these organizations have attempted to deal with the rights of 

Peoples. Despite the efforts by nation-states to limit the effectiveness of their actions, 

Lodigenous Peoples have worked within international organizations to expand and gain 

greater support for recognition of their rights by expanding norms of international law. 

Finally, the World Bank has issued a "Citizens' Guide to the Multilateral Development Bank 

Hugh M. Kindred, et aL ed, Intetnati~nai Law Chiefly as Interpreted and Applied in Canada 5th 
ed. (Toronto: Emond Montgomery Publications Limited, 1993) states the problem: "Collective Rights raise 
problems, particularly @om a First World perspective. Their potential to clash with individual rights (eg. 
afkmtive action to protect one group may intdere with individual rights to equality) and the possibility of 
their expansion to include a myriad of issues (eg, the right to development; the rights of people to a clean 
environment) make them hard to define with any precision and difficult to reconcile with other rights" (at 6 15). 
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and Indigenous Peoples" in relation to laads, resources and development. This chapter 

reviews each of the developments on the rights of Indigenous Peoples and their struggle for 

recognition. 

B LEAGUE OF NATIONS 

The first attempt to establish an international body to deal collectively with the problems 

associated with maintaining peace by developing an international system occurred at the end 

of the First World War? The parties emerging victorious h m  the First World War formed 

the League of Nations. Through a multilateral treaty entitled the Covenant of the League of 

Nations,) the League of Nations was created. In addition to its provisions on peace and 

security, the Covenant contained Amcles related to the protection of rights of minorities in 

eastern Europe: This intention to maintain peace was not successll; however, the seeds 

were laid for the later formation of the United Nations (UN). One of the significant 

"One of the major tasks of the peace-making at the end of the First World War was to devise a 
permanent fonn for the habit of using international coderences as a means of settling disputes between States 
and organizing inter-State co-operatioa That habit had been steadily gaining ground since the end of the 
Napoleonic wars; but only one serious attempt bad been made to create permanent machinery for peacefkl 
solution of conflicts. Before the Hague Conferences of 1899 and 1907, the movement for judicial settlement 
of inter-State disputes had advanced by single instances and bilateral treaties. By settling up a Permanent Court 
of Arbitration, the Hague Conventions demonstrated both the feasl'bility and the desirability of standing 
institutions for the elimination of war": Norman Bentwich and Andrew Martin, A Commentary on the C h a m  
of the United Nations (New York: Kraus Reprint Go., 1969) at ix @meinaAcr Bentwich, Commentary], 

The Covenant of the Lmgue of Nations including amendments in force, 16 December 1935 as 
published by the Secretariat of the League of Nations in: Dr. Mm-Chuan Ku, A Comprehensive Handbook of 
the United Nations: A Documentary Presentation in T w  Vofmes, (New Yo& Monarch Press, 1978) vol. 1 
at 33-4 1 mereinafter Ku, Covenant], 

' h e  minority questions bmrght about by the tepartitioning of post - World War t 0 E m p e  
were resolved by special and genaal treaties. The treaty approach under the League of Nations was ad hoc, 
region-specific, racially orientated, and unconcerned with a general concept of minoritid"' Philip Vuciri 
Ramaga, "The Bases of Minority Identity" (1992) 14 Human R@ts Quarterly 409. 
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developments of the League was the emphasis placed on the protection of minorities? 

Important initiatives were taken by the League in relation to the protection of the 

minorities in eastern Europe. "President Woodrow W h n ,  US President and Chair of the 

drafting of the League of Nations Covenant, was active in pressing for international 

protection of 'racial and national minorities' and was conscious of the international 

repercussions which might arise from their ill-treatment? The policies and treaties of the 

League related to the protection of minorities failed to p m t  the outbreak of the Second 

World War. But a number of important initiatives arose during the course of the League's 

existence, inter aka, the establishment of the Permanent Court of Justice.' As a fbther 

protection of the rights of minorities and others, the League developed a system of mandated 

territory so that al l  the German and Ottoman colonies could be put under the protection of 

the League of Nations. "Under League of Nations Mandate, the well-being and development 

of native populations of former German and Ottoman dependent territories were considered 

sacred trusts and placed under control of Allied powers."* The same extension of a sacred 

trust did not extend to Indigenous Peoples in colonies of the French, British, Spanish, Dutch, 

"The object of the protection of minorities which those treaties commitDd to the League of Nations 
was to avoid the many inter-state frictions and conflicts which had occuned in the past, as a result of fiequent 
ill-treatment or oppression of national minorities": Card Weisbrod, "Minorities and Diversities: The 
"Remarkable Experiment" of the League of Nations" [I9931 8 Connecticut Journal of International Law at 
367-368. The rights of minorities will be discussed in detail in Chapter 3. 

Patrick Thombeny, International Lmv and the Rights of Minorities (Oxfork W o r d  University 
Ptess, 1991) at 38. 

bid at 46: "Article 14 of the Covenant set up the Permanent Court of International Justice to hear 
and determine disputes refmed to it by the Assembly or the Council of the League. Thus the pditical 
competence of the League Council was supplemented by the jurisdictional and advisory competence of the 
Court". The Covenant relates only to minority cases before PCU whereas the PCU was set up under a separate 
statute to take contentious cases between states on all legal issues. 

Louis B. SO@ "The New International Law: Protection of the Rights of Individuals Rather than 
Statesn (1982) 32 American University h v  Review at 6. 
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Portuguese and Americans. President Wilson said that the Covenant o f  the League: 

is one of the greatest and most satisfactory advances that have been made. We are 
done with annexation of helpless people meant, in some instances by some powers, 
to be used merely for cxploitatio~~ 

The U.S. President, speaking b r n  a land taken hut American Indigenous Peoples and used 

by the colonizers for their own benefit, spoke with unintended irony. 

The establishment of the League ofNations did not go unnoticed by the Indigenous 

Peoples of the Americas. One event of significance to Indigenous Peoples occurred in 1924 

when a representative of the Haudeno~aunee~~ petitioned the League of Nations to be 

admitted as a member. The Chief approached the Dutch government "because they had been 

allies of the Iroquois during the seventeenth century".I1 As a result of direct British 

Itsejuwa Sagay, Zle Legal Aspem of the N m i b h  Dirpure @e He, Nigeria: University of Ife Press, 
1975) at 3. 

lo Faithkeeper of the Owdsga Nation Oren Lyons, Paael discussion at the American Society of 
International Law, Arnenenm Sociq of International Luw -Annual Proceedings of the 87th Annual Meeting, 
3 1 March - 3 April 1993 at 194. Haudcnosaunee means the People of the Longhouse. The Haudenosaunee 
travel to the United Nations under a Haudenosaunee passport and not under a passport issued by the 
Government of Canada or by the United States of Ameria In the same presentation, Oren Lyons recounts a 
story of the visit by Chief Diskabay to Geneva to petition the League of Nations. At the first Non- 
Governmental Meeting on the Rights of Indigenous Peoples in the Americas held in Geneva in 1977, the 
Mayor of Geneva m addressing the delegation remembered the visit with these words: "In 1924, I remember 
a meeting that was so crowded that people spilled out onto the streets, I remember a speaker, a very digdied 
gentleman who was an American Indian, and he talked to mt. Amongst all the people tbat were there, be took 
the time to talk to a ten-year old boy-me. 1 remember, and that is why you came through that frontier, that 
border. I made them let you in, and you can come here any time; you will be welcome with your passport" 
(at 196). 

E. Brian Titley. A Narrow Virion - Lhmcan Campbell Scott unit the Adminiitration of lndion 
Affairs in Cmrada (Vancouver, University of British Columbia Press, 1986) at 120. Titley recounts the history 
of the Haudenosaunee representative's work in England and in Geneva, Caaa& did not have a seat at the 
League of Nations having its ties to the British government which was concerned about the activity in Geneva. 
There were govcmmmts who were prepared to place the case before the League of Nations. Titley, reviewing 
the history of the Canadian response and British reaction to the petition by the Haudenosaunee, writes: 'The 
Estonians and the Irish, naturally tended to sympathize with the sovereign claim of small nations ... However, 
when they attempted to pursue the issue once more m the spring of 1924, they were to h d  that it could prove 
an expensive exercise. At this stage, the British govcnuncnt decided to mfervene. The Foreign Office informed 
the offending governments that their efforts to r e a p  the Iroquois case were resented as 'impertinent 
interference' in the internal affairs of the Empire by 'minor powers'. This sabre-rattling produced the desired 
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intewention, the petition never reached the floor of the League of NationsL2 When presented 

with a challenge h m  Indigenous Peoples, the member-states closed raaks to exclude the 

petition for admission. Indigenous Peoples were objects and not subjects of international 

law. Indigenous Pwples were a domestic 'problem' of the national government involved. 

Their voice was not be heard within the League of Nations. It was all right to have a sacred 

trust obligation to the Indigenous Peoples of the colonies of defeated European nations; 

however, the same right was not extended to the Indigenous Peoples of the Americas. 

C INTERNATIONAL LABOUR ORGANIZATION 

The Articles of the League" contained a plan to help maintain peace; in order to promote 

world peace, there was a need to have a peaceful relationship with the labour force.'' As a 

result, the members of the League established an international organization for labour 

matters. Under Article 23(a) of the Covena~t,'~ the members of the League undertook to 

maintain fair and humane labour conditions for men, women and children "in their own 

effect, and by May London had been assured that the 'minor powers' had abandoned the case" (at 123). 

" "Their complaints were rejected on the grounds that such problems fell within the scope of the 
domestic jurisdiction of the national governments involved, Again in the 1940s and 1950s, sirmlar appeab 
were made to, and rejected by, the officials of the United Nations" Franke Wilmer, 7'he Indigenous Voice in 
World Pofitim Since Enre Immemorial (Newbury Park: Sage Publications, 1993) at 3. 

'' Ku, Covenant. supm note 3. 

Emst B. Haas, Beyond the Nation-State-Functionalism and International Organization (Stanford, 
Cal.: Stanford University Press, 1964) at 14 1. 

'I "[Tlhe membm of the League: (a) wiU endeavour to secure and maintain fair and humane 
conditions of labw for men, women, and children, both m their own countries and in all countries to which 
their cormnercial and industrial relations extend, and for that putpose will establish and maintain the necessary 
mternational organizations" A m d  Zimmera, Ttre League of Nations and The Rule of Law 1918-1935 (New 
York: Russell & Russell, 1939; reissued 1969) at 524 pereinafter Zixnmern, League of Nations]. 
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countries and in all countries to which their commercial aad industrial relations extend". 

The League's Covenant obligated states to establish a specialized international 

organization devoted to commercial and industrial relations in the field of labour. When the 

constitution of the ILO came into force on 1 1 April 19 19, the primary purpose of the [LO 

was to improve the working conditions of labour all over the world.I6 As may be inferred 

fiom the objectives of the ILO, there was a strong input h m  the labour movement. 

The ILO continued to function after the League of Nations failed, adopting labour 

conventions and proceeding with the work of the organization. The ILO survived the Second 

World War and was prepared for the establishment of the new internatiofliil orgauization that 

would replace the League of Nations. When the League was formally dissolved, the LO 

needed only to amend its collstitution to associate with the new international organization - 

the United Nations. 

With the formation of the United Nations, the ILO changed its coastitution to comply 

with the UN Charter. The original mandate of the ILO related directly to matters concerned 

with labour standards and the collection and distribution of information on labour and 

industrial conditions. The amendment to the aims and purposes of the ILO by the 

"Philadelphia Declarafi~n'"~ provided the opportunity for the ILO to become more involved 

l6 The LO purpose was related to: "regulation of hours of work, mcludiag the establishment of a 
maximum woddng day and week; regulation of the labour supply; prevention of unemployment; provision of 
an adequate living wage; protection of workers against sickness, disease and injury arising out of his 
employment; protection of children, young persons and women; provision for old age and i n . ;  protection 
of the interests of the workers when employed in countries other than their own; recognition of the principle 
of equal temunaation for work of equal value; recognition of the principle of freedom of association and the 
organization of vocational and technical education" ( Benhutch, Commentary. supra note 2 at 121)- 

" "Under the "Philadelphia Declarationn (April-May 1944), in which the aims and purposes of the 
ILO were redefined, the Organization took power to examine and consider not only matters strictly concerned 
with conditions of labour, but also alI  international, cconomic and financial policies and measures which are 
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with matters related to the promotion and protection of worken rights in relation to their 

Contribution to International Law 

Perhaps one reason why the LO could transfer its hction b m  the League to the UN is its 

unique structure, which is extremely simple. The ILO has three main components: an 

International Labour Codereme, a Governing Body and an International Labour 0 5 ~ e . ' ~  

The International Labour Conference is the policy-making and legislative organ of the LO. 

The Governing Body is the executive organ, while the International Labour Office is the 

secretariat. 

Due to the tripartite arrangement, the L O  has some distinctive characteristics it has 

developed in relation to the adoption of Recommendations and Conventions. Generally, it 

is admitted that specialized agencies camot make international rules and regulations binding 

on state parties to the constituent treaty uniess that treaty permits such cond~ct.'~ 

Nonetheless, there are processes that permit the specialized agency to bind its members to 

relevant to the attahmnt of conditions m which human beings can pursue both their material well-being and 
their spiritual development, 'in conditions of M o m  and dignity, of economic security and equal 
opportunity'": D.W. Bowett, The Low of Intenrational fizstitutionr (London: Stevens & Sons, 1982) at 142 
(hereinafter Bowett, International i~~~timnbnr],  

l8 The Constitution ofthe International Labour  tion on, Article 2. In addition, the U0 has a 
unique voting and participation stmcture. Every delegation bas four members: 2 b m  government, 1 tiom 
labour and I h m  the employers- For more information on the tripartite arrangement see: Osieke i e a  note 
19. 

l9 "Since its inception, the ILO has adopted a considerable number of instnuneats in the Form of 
lnternatioaal Labour Conventions which are capable of creating binding legal obligations for the member 
States, as well as Internationat Labour Recommtn&tions. This has led modern legal commentators to conclude 
without difficulty chat the Organization exercises a legishtive, or at least, a quasi-legislative hc t ion"  E. 
Osieke, Constitutional Law and Practice in the International Labour Organisation (Dordrecht: Martitl11~ 
Nijloff Publishers, 1985) at 144 @meinafter Osieke, Constitutional Law and the ?LO]- 
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certain courses of action. The ILWs adoption of Conventions and Recommendations are a 

good example of this process. 

When a vote is taken at the annual Conference, every delegate has a vote. In order 

to pass a motion to adopt a convention or recommendation, the vote must have a two-thirds 

majority. 

Upm adoption these [Conventions or Recommendations] are signed by the President 
of the Confkence and the Director-Generalm for purposes of authentication, they are 
not signed by delegates. In the case of a Convention, this is then communicated to 
all members for tatification, not maely those whose governmeat delegates voted for 
the proposal. Thereupon, ail members are bound to submit the Convention to the 
appropriate authorities within the State for enactment of the legislation or other 
action necessary to give the Convention application within the State. ... This is not 
an obligation to ratify, but an obligation to submit to the appropriate authorities who 
can give consent to ratification. Moreover each member must inform the Director- 
General of the measures taken in pursuance of this obligation, and of which 
authorities are competent and of the action taken by them.21 

Thus, the state delegation must submit the Convention to their government. On having 

submitted the document to the relevant body, the member is fiuther obligated under the terms 

of the 1 ' 0  Constitution to inform the Director-General of having complied with the 

provisions. This process is completely different h r n  the manner of ratification of other 

multi-lateral treaties or resolutions of the United Nations where, generally, the state having 

voted or absented itself is not obligated to follow up. Lfa state chooses not to support a 

particular covenant, declaration, recommendation or re~01uti00, it is within its right to do so. 

However, the ILO requires that a state which decides not to raw an ILO document must 

- - - - . - - - - - - 

** 19(4) refas to the authentic text of the Convention or Recomwndation and the authority 
of the Director-General to communicate the copy to members for ratification or for notification by the 
competent authority. 

'' Bowett, International I~~~t i tu t i~m,  supra note 17 at 14 1-142. 
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notify their govcmment and then inform the Director-General of the KO. This obligation 

is binding on all  states when they become members of the ILO. This same obligation exists 

for the passage by the General Coaference of recommendations: "Conventions are 

instruments designed to create international obligations for the States which ratify them, 

while Recommendations are not designed to create obligations but to provide guidelines for 

government action."* These processes are of paramount importance to documents related 

to the rights of Indigenous Peoples. 

2. Action on Indigenous Peoples 

The original function and mandate of the ILO had some involvement with Indigenous 

Peoples' issues, dating back to 1936. The LO drafted Convention No. 50U on the Recruiting 

of Indigenous Workers, and supplemented it by Recommendation (No. 46) of 1 936.24 The 

Convention and Recommendation were further complemented by two conventions to prevent 

abuses in contracting Indigenous Peoples into a workforce. In 1939, the ILO drafted 

Convention (No. 64IU on contracts of employment together with Recommen&tion No. 58? 

" Nicolas Valticos, International Labour Lmv (The Netherlands: Kluwer, 1979) at 44 [hereinafter 
Valticos] . 

* "The Recruiting of Indigenous Workers Convention, 1936 (No.50) which bad been ratified by some 
30 States and declared applicable to some 20 non-metropolitan territories and it laid down various standards 
aimed at avoiding the use of coercion, at protecting the cotrrmunities against the repztcussions of the 
withdrawal of too many adult males, at protecting non-adult persons against recruiting" (Ibid at 202). 

24 "Ibis Convention advocated a number of mepsurrc aimed at hastenbg the progressive elimination 
of recruiting" (Ibid- at 202)- 

zs Tonvention (NO. 64) which has been ratified by 29 States and decked applicable to 20 non- 
metropolitan territories, provides that these contract [of employment] shouId be made m writing when they are 
made for a period of 6 months or more or when they stipulate conditions of employment which differ 
materially fiom or when they stipulate conditions of employment which differ materially h m  those customary 
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During the Second World War, there were no recommendations or conventions adopted by 

the KO in relation to Indigenous workers in need of protection against exploitation and 

coercion. In 1947, the ILO passed Convention (No. 86) with hther reference to contracts 

with Mgenous workers? The ILO viewed Indigenous Peoples as being in a disadvantaged 

position vis-a-vis the rest of society and the organization's broad approach to eliminate 

discrimination in the workplace extended to groups perceived as disadvantaged. This 

conclusion was reached in a study commissioned by the ILO in 1930. The author, Alberta 

Thomas, concluded that: 

[Tlhe introduction of an industrial civilisation was too sudden to allow natives the 
time to abandon their centuries-oid existence of hunting and agriculture and become 
educated in the need and habit of regular and sustained w o k  ... Education lay at the 
base of any improvement in the condition of the native, but this could only be 
achieved slowly. ... In the meantime, the LO should try to Lift the chains that still 
bound the native so as to prepare him for the next educative stage.18 

Indigenous Peoples were being abused by private businesses in colonial states and, in some 

cases, enslaved. Thomas's underlying assumption explaining why Indigenous Peoples were 

in these situations was that Indigenous Peoples were too uneducated to participate fully in 

the wage economy. To suggest that people were enslaved due to lack of education blames 

in the district" @id. at 203). 

L6 YRecommendation (NO. 58) adopted in 1939 at the same time as the Convention (no. 64) deals with 
the maximum length of written contracts of employment of indigenous workers" (lbici. at 203). 

Y.(convention (NO. 86) dealt with the "matter of contracts of employmnt of indigenous workers laid 
down standards about the maximum period of service which may be stipulated or implied in these contracts, 
whether written or oral. Such period shall not exceed 12 months, or if the workers are accompanied by their 
families - - two years, when the contract does not involve a Iong and expensive journey. Otherwise, the 
contract shall not exceed 2 or 3 years, according to the case. This Convention has been ratified by some 20 
States and declared appIicabIe to some 20 non-metropolitan territories" (Ibid. at 203). 

28hthony Alcock, Hirrory of the inretnutional Lubour Chgmkation (New York: Octagon Books, 
197 1) at 82-84 [hereinafter Alcock, Hismy] .  
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the victims for their oppression. Was the LO'S suggested redress to change the colonial 

system that oppressed Indigenous Peoples? No, the LO decided that indigenous Peoples 

should be treated as objects, they should be changed The ILO proceeded on the assumption 

that it had an obligation to bring Indigenous Peoples to a sufficient level of education to 

participate in the wage economy. 

The ILO expressed the view that the "ultimate aim of transforming the presently 

existing primitive society into a producer and consumer society like that of the white man 

presupposed the intmduction in the colonies of the white man's methods and means of 

labour."w The ILO was supporting the model of colonization. Indigenous Peoples could not 

be allowed to exist in their tenitories. The intent was to change Indigenous Peoples and their 

rights rather than respecting their rights. 

In 1944, following the Philadelphia mandate, the ILO took a more social and humane 

approach to labour issues with the passage of Recommendation (N0.70)?~ The Recommend- 

ation was followed by two Conventions on penal sanctions against Indigenous workers." 

In 1946 and 1949," the American Regional Conference of the ILO passed a 

resolution establishing a conunittee of  experts to review the social problems of the 

30 '[S]ocial policy in dependent territories which was based on the principle according to which States 
should take steps to promote the well-being and development of the peoptes of such territories through the 
effective application of the general principles and the m;nimum standards set forth in the Recommendation 
(No.74) included supplementary provisions on a series of other questions. ... In 1947 the question of social 
policy in non-metropolitan territories was dealt with in a Convention (No. 82)" (ibid at 204). 

" "Convention 1939 (No. 65), Penal Sanctions (Tndigenous Workers) and Abolition of Penal 
Sanctions (Jndigenous Workers) Convention 1955 (No. 104)": International Labour Organization, The Impact 
of the Intenational Labour Cowentiom and Recommen&tions (Geneva: International Labour Office, 1976). 

'* G.A. Johnston, me International Lobour Organisation - b Work for Social and Economic 
Progress (London: Europa Publications, 1970) at 258 betcinafter Johnson, ILO]. 
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Indigenous Peoples. The KO established the Committee of Experts on Indigenous Labour 

in 1951 who: 

approached the various questions submitted to it, not as problems peculiar to 
particular racial groups, but rather as problems affecting sectors of the population 
which for historical reasons have not as yet been m y  integrated into the social and 
economic life of the commulljties surrounding them. Among the factors which con- 
tinued to prevent such integration the Committee considered that the economic infer- 
iority of the indigenous p u p s  and their deficient education play an important part33 

As a result of the study undertaken by the experts, the Governing Body of the LO deter- 

mined that a specific programme was needed. One interesting note h m  the meeting relates 

to the conclusions reached by the experts that the problems of Endigenow workers were 

historical wrongs rather than racially motivated. As a result of the colonization of their 

lands, Indigenous Peoples did not participate in the wage economy. The experts concluded 

that Indigenous workers needed education and, as a result: 

at the first meeting of the LO Committee of Experts on Indigenous Labour (La Paz, 
1951) the idea was put forward ... Action units and comprehensive demonstration 
projects were set up within the Indian communities with the a i n  of diversifying their 
economy, developing co-operation for both production (especially handicrafts) and 
consumption, providing public heahh and social weKm training, improving general 
education, and organising a seasonal rotation of manpower? 

A highly intensive programmgs of education was undertaken in South America to bring the 

Indigenous Peoples to the "next level of civilization'". It was determined that, with sutticient 

education, the Indigenous workers would be able to benefit from the economy of a state. It 

Alee History, s u p  note 28 at 251. 

'* In 1953, the LO published a book Indigenous Peoples: Living and Working Conditions of 
Aboriginal Populations in Independent Countries (Geneva: International Labour Organization, 1953). 

Chapter 2 1 page 53 



was a result of the Andean Programme on the living and working conditions of Indigenous 

Peoples in South America that in 1957 the ILO undertook to adopt the Indigenous and T n i  

Populations Convention (No. 107) and Recommendation 104:' The Convention initiated 

principles and standards for Indigenous Peoples for their assimilation into the life of ILO 

member states. Convention 107 aud its revision in the 1980s are discwed in Chapter 3. 

D NON-UN ORGANIZATIONS 

In addition to the international organizations with global scope, a number of regional 

organkatiod8 have drafted and implemented instruments relating to the rights of Peoples. 

There are such regional organizations for M c a  (Organization of African Unity), Europe 

(Council of Europe) and the Americas (Organization of American States). The regional 

initiatives to deal with the rights of Peoples, such as the -can Charter on Human and 

'%r an account of the Andean Indian Programme, see Jeff Rem: The Andean Rogramme". in 
International Labour Review, December 1961, at 423-461; and "The Development of the Andean Programme 
and its fixture" in International Labuur Review, December 1963, at 547 -563. 

" Convention Concerning the Protection and Integration of Indigenous and Other Tribal and Sani- 
Triial Populations in Independent Countries (1.0 40th Sess. (no. 107,328 UN.T.S. 247 (1959))- 

38 l%e Afiican Charter on Human and Poopla' Rights [hereinafter *can Charter] was adopted on 
27 June 1981 in Nairobi, Kenya at the Eighteenth Assembly of Heads of State and Governments of the 
orgaDization of Attican Unity OAU-Doc. cAB(LEG/67/ 3-5. It entered into force in October 1986. See: 
Chris Maina Peter, Human R i g h ~  ih Afica - A Camparative Study of the Afiican H m a n  and Peoples' Rights 
Charter and the New T m i c m  Bill of Rights (New York: Greenwood Press, 1990) for a detailed history and 
analysis of the Charter. In addition to the f i c a n  Chatter, the Council of Europe adopted the Convention for 
the Protection of Human Rights and Fundamental Freedoms of 4 November 1950 entered into force 3 
September 1953 (1950) 213 U.N.T.S. 221. The Organization of American States adopted the American 
Convention on Human Rights on 22 November 1969 cntcrcd mto force on 18 July 1978 OAS. Doc. OEAIser. 
W/II23 doc. 21 rev. 6 bereinafter American Convention] See: Cecilia Medina Quiroga, The Battle of Human 
Rrghrs - Gross, S'ematic Violations mrd the Inter-Amenbut S ' e m  (Dordrecht: Martinus Nijkoff Publishers, 
1988) at 1 [hereinafter Quiroga, Battle of Human Rights]. 
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Peoples' R ighe9  (Afiican Charter) and, to a lesser extent, the draft of the Inter-American 

declaration on the Rights of Indigenous Peoplesa of the Organization of American States 

(OM), are discussed Detailed descriptions of the regional human rights organizations are 

not required for the purposes of these discussions. Rather, the instruments of two regional 

organizations having a direct impact on the rights of Indigenous and Peoples' rights are 

presented here. 

1 Organization of African Unity 

Under the auspices of the Organization of &can Unity, the African Charter was adopted 

in 198 1 and entered into h e  in 1986." Unlike similar American and European 

organisratioas, which opt for both a commission and a court"* to enforce their Conventions, 

the M c a n  Charter provides only for a .  Mean Commission on Human and Peoples Rights 

to enforce its provisions." The Africans modelled their Commission on the provisions 

- -  -- - 

39 -can Charter, supra note 38. 

'O DrpA of the Inter-American Declaration on the Rights of Indigenous Peoples, draft approved by 
the IACHR at the 1278 session held on 18 September 1995. Organization of American States, 
OEA/Sern/rev.l; 21 September 1995. At present the draft has been sent to governments, Indigenous 
Organizations, other interested institutions and experts. On the basis of their answers and comments, the 
IACHR will prepare its find proposal to be presented to the G e n d  Assembly of the OAS bereinafter OAS 
draft declaratioa]. See: Appendix 11 fora a copy. 

" &can Charter, supm note 38. 

" The European Commission and Court of Human Rights will be merged into one court under 
Protocol 12. Also, see:, The Inter-American Court of Human Rights and inter-American Commission on 
Hurnan Rights in Quiroga, Battle of Human Righe supra note 39. 

43 f i can  Charter, supra note 38: Article 30 states: "An Mean Commission on Human and People's 
Rights hereidk called 'the Commission', "shall be established within the Organization of Afiican Unity to 
promote human and people's rights and ensure their protection in Afiican. Articles 31 to 61 relate to the 
workings and mandate of the Commission. 
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contained in the First Optional Rotocol of the International Covenant of Civil and Political 

Rights (discussed in Chapter 3) and the Covenant itseIfIfU The Commission has the power 

to write its own rules of procedure as set out in Article 42(2). However, the basic function 

of the Commission, as outlined in Article 45 (1 )(a), is: 

to collect documents, to undertake studies, and researches on Afiicaa problems in the 
field of human and peoples' rights, organize seminars, symposia and conferences, 
disseminate information and encourage national and local institutions concerned with 
human and peoples' rights, and should the case arise, give its views or make 
recommendations to Governments. 

The -can Commission has a two-fold mandate: (1) to receive communications by one 

state party that anotber state party bas violated the terms ofthe Charter (Articles 47-54) and 

(2) to carry out extensive educational programmes related to human and Peoples' rights. 

The Mean Charter strives for the peaceful settlement of issues within the family, 

the community, the state and, finally, the Commission. A tremendous effort is placed within 

the Afkican Charter for states to reach friendly settlements without formally involving the 

Commission's mechanisms (Article 52). Finally, the provisions for the individual to bring 

a complaint before the Commission have some limitations. For example, the complaint must 

not be "written in disparaging or insulting language directed against the State concerned and 

its institutions or to the Organization of A f E n  Unity'' (Article 56(3)) or "based exclusively 

on news disseminated through the mass media" (Article 56(4)). These practical provisions 

"The Afiican Charter shied away from jutidid implementation measures. Unlike the Latin 
American and the European instruments which established a court of human rights, (American Convention, 
1969 Article 33; European Convention, 1953, Article 19(2)), the Afiican Charter opted for the model of the 
International Coveumt on Civil and Political Rights": Tmguru Huaraka ed., "Implementation Mechanism in 
the African Charter on Human and Peoples' Rights" in M c a n  Law Association, TAe Afi-ican Chmter on 
Human and Peoples' Rights: Develop-ment, Context, Signzflcance (Masblv S&W Druchkerei und Verlag 
GmbH, 1991) at 71. 
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allow iadividuals from the communities to bring their complaints but with limitations 

designed to avoid violations based on hearsay and false reports. 

The Afirican Charter reflects a strong propensity for mediation, conciliation and 

consensus building as opposed to confrontational or adversarial approaches common under 

Eurocbc  jurisdictions. There is a provision to keep matters in confidence "until such a 

time as the Assembly of Heads of State and Government shaiI otherwise decide" (Article 

59(1)). The =can Cbarter puts a human face on the provisions, giving maximum security 

to the individual, the f d y ,  the community and the state. One legal observer remarks: 

In bringing individual, collective and peoples' rights as well as duties together in one 
concept, the Charter can be considered the most comprehensive human rights 
instrument in existence. It integrates the three so-called generations of human rights 
in one single document ... Therefore, it may be considered as the expression of an 
Afkican basic consensus in the field of human rights. Imagining the possible contents 
and procedures of an all-European Charter one can better appreciate the -can 
achievemed5 

The scan Charter is an expression of the needs of the African peoples. As included in the 

preamble,& the African Charter is built upon the traditions of the Peoples of A6rica coming 

h m  Afiica for Mcans. An international law scholar comments: 

The sixth clause of the preamble illustrates that the Charter embodies a concept of 
duty different fhm that contained in the European and American Conventions. It 
provided that "[tlhe enjoyment of rights and fkeedoms also implies the performance 

" WoKgaag Benedek, "The Significance of the Ai?ican Charter on Human and Peoples' Rights for 
the Progressive Development of the International Concept and Protection of Human Rights" in bid- at 16. 

" Afiican Charter, supra note 38: Preamble states: "Conscious of their duty to achieve the total 
h i t i o n  of Africa, the peoples of which are still struggling for their dignity and genuine independence, and 
undertaking to eliminate colonialism, neo-colonialism, apartheid, Zionism and to dismantle aggressive foreign 
military bases and alf forms of discrimination particularly those based on race, ethnic group, colour, sex, 
language, religion or political opinion; R-g their adherence to the principles of human and peopIe's 
rights and fkedoms contained in the orgaoization of Atiican Unity, the Movement of Non-Aligned Countries 
and the United Nations; Firmly convinced oftheir duty to promote and protect human and people's rights and 
fkeedoms taking into account the importance traditionally attached to these rights and fkedoms in Afiica" 
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of duties on the part of everyone". In other regional human rights instruments the 
concept of "duties" ref= only to the obligations of a state towards its citizens or 
towards citizens of another state coming within its jurisdiction. ... The notion of 
individual cesponsi'bility to the community is tinnly ingrained in =can tradition 
and is therefore consistent with historical traditions and values of AfEcan civilization 
upon which the Charter relied? 

For a number of reasons, the African Charter is unique in its approach to the 

protection of human and Peoples' rights. There are provisions for the rights of individuals," 

the rights of the family:9 land and resource righdO and the right to self-determinatiod! 

Under Article 20, the &can Charter recognizes that all peoples have a right to existence. 

The African Charter recognizes that all Peoples have an inalienable right to self- 

determination, which is a fitndamental right of existence that cannot be taken away. The 

provisions also refer to colonized peoples having the right to be fkee and Article 20 sanctions 

the use of any means recognized by the international community to kee themselves. The 

right to k e  themselves is not unfettered, as indicated by Amcle 23(2)(a) and (b)? 

" Richard Gittlemau, Ih Afn'can Charter on Human and Peoples' Rights: A Legal Analysis" (1982) 
22 Virgrnia JountaI of International Law at 657-676. 

" Afiiciin Charter, supra note 38: Anicla 2-15,27,28 and 29 outline the right of  the individual to 
themselves, to the family, to the society and to the state, 

49 fican Charter, supra note 38: Articles 18 and 19 outlme the rights of the f d y .  ArticIe 18 states: 
"The family shall be the natural unit and basis of society. It shall be protected by the State which shall take 
care of its physical and moral health" 

so Afiican Churcr, supra note 38: Articles 21 and 22 relate to the disposition of wealth and natural 
re-sources. 

*' African Charter, supra note 38: Article 20 (1). "AU peoples have the right to existence. They shall 
have the unquestionable and inalienable right to se~-detennination They shall freely determine their political 
status and shall pursue their economic and social development according to the policy they have k l y  chosea; 
2. Colonized or oppressed peoples shall have the right to fke themselves fiom the bonds of domination by 
resorting to any means recognized by the international community; 3. All peoples shall have the right to the 
assistance of the SIlte to the present Charter in their Ir'beration struggle against foreign domination, be 
it political, economic or culturaln. 

African Charter, supra note 38: Article 23(2)(a) and @): Tor the purpose of strengthening peace, 
solidarity and Eriendly rehtions, State parties to the present Charter shall easure that: (a) any individual 
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Under the provisions of the Afiican Charter, Peoples have the right of seK 

determination and a right to fiee themselves, as long as in the process of exercising that right 

the Peoples do not violate other provisions of the fican Charter. While the &can Charter 

contains some unique pmvisions in relation to Peoples, the rights of Peoples continue to be 

a central feature of the Charter which is unique among the world's human rights instruments. 

The *can Charter is a statement of the political will of the fican Peoples, reflecting their 

historical and legal paradigms. 

2 Organization of American States 

In 1948, the Charter of the Organization of American States (OAS) was signed to establish 

a regional organization for the Americas? The OAS Charter established the international 

organhtion of states "to achieve an order of peace and justice, to promote their solidarity? 

to strengthen their collaborations and to defend their sovereignty, their territorial integrity 

and their independen~e".~ The OAS is composed of the colonial states of Indigenous 

America The only state who is not an active member is Cuba Canada became a member 

of the OAS on 1 January 1990. A recent OAS development relates to the rights of 

Indigenous Peoples. A draft declaration on the rights of Indigenous Peoples was drafted by 

the members of the Inter-American Commission on Human Rights without consulting with 

enjoying the right of asylum mder Article 12 of the present Charter shall not engage in subversive activities 
against bis country of origin or any other State party to the present chaser; (b) their tenitoris shall not be used 
as bases for subversive or terrorist activities against the people of any o k  State party to the present Charter". 

" Charter of the Organization of -can States, Law and Treaty Series. No. 23 Pan Amrican 
Union, Washington, D.C. 1948 mcreinatter OAS Charter] as amended. 

54 OAS Charter, Afticle 1. 
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nor receiving the consent of Indigenous Peoples. The OAS draft follows the line taken by 

the ILO Convention 169 (discussed in Chapter 3) for the assimilation of Indigenous Peoples 

into the Euocentric model of the colonizer states in the Americas. 

The Inter-American Commission on Human Righe* was reorganized in 1979' to 

take into account the entry into force of the American Convention on H u -  Rights? "The 

new statute establishes separate petition procedures for complaints against the member states 

of the Organization of American States (OAS)~?~ Article 41 sets out the main hctions of 

the Commission in the area of human rights for the Peoples of the Americas: 

The main function of the Cornmission shall be to promote respect for and defence of 
human rights. In the exercise of its mandate, it shall have the following functions 
and powers: 
a to develop an awareness of human rights among the peoples of the Americas; 
b. to make recommendations to the governments of the member states, when it 
considers such action advisable, for the adoption of progressive measures in favor of 
human rights within the m e w o r k  of their domestic law and constitutional 
provisions as well as appropriate measures to fiuther the observance of those rights; 
c. to prepare such studies or reports as it considers advisable in the performance of 
its measures adopted by them in matters of human rights; 
6 to request the governments of the member states to supply it with infomation on 

IS "Created in 1959 by a politid organ of the OAS, and this Commision has developed h m  a study 
group into an action body actively performing the task of mvestigatiug human rights violations taking place 
in the continent" (Quiroga, Battle of Human Rights, supra note 38 at 60). A detailed account of the events 
relating to the approval of the Commission's first Statute can be found in: Anna P. Schre~lber, The Inter- 
American Commission on Human R i g h ~  (Leyden: A.W. Sijthoff, 1970). 

56 Robert E. Norris, T h e  Individual Petition Roceduce of the Inter-American System for the 
Protection of Human Rights" in Hurst Hannum, ed, Guide to International Human Rights Practice 
(Philadelphia: University of Pennsylvania Press, 1984) at 108 [hereinafter Norris, Inter-American System]. 

American Coovention, svpm note 38. 

" Norris, Inter-Anaican System, s u p  note 56 at 108. Also Quiroga remarks: "The American 
Convention on Human Rights entered into force on July 18, 1978, when the eleventh OAS member state, 
Grenada, deposited its ratification. There was, therefore, a two-month period of uncertainty for the 
Commission. Once Resolution 253 of the Permanent Council was approved, the Commission began to operate 
under its authority. This situation continued until the General Assembly of the OAS adopted the new Statute 
of the Cornmission, on October 3 1, 1979. The Commission itselfadopted its Regulations on April 8, 1980" 
(Quiroga, Bade of Human Rights, supra note 38 at 1116). 
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the measures adopted by them in matters ofhuman rights; 
e. to respond, through the General Secretariat of the Organization of American States, 
to inquiries made by the member states on matters related to human rights and, 
within the limits of possiiilities, to provide those states with the advisory services 
they quest;  
t to take action on petitions and other communications pursuant to its authority 
under the provisions of Articles 44 bough 5 1 of this Convention; and 
g. to submit an annual report to the General Assembly of the Organization of 
American States. 

Under this provision of the Statute, the Commission has a broad mandate to undertake a 

number of initiatives to develop an awareness of human rights among Peoples of Americas. 

In this regard, the Commission on Human Rights has developed a draft declaration on the 

rights of Indigenous ~eoples.'~ Approved by the seven m e m b d  o f  the Inter-American 

Commission on Human Rights, this draft has not been approved by the governing body of 

the OAS. 

In the preamble of the draft the authors recalled that the: 

Declaration of Principles issued by the Summit of the Americas, in December 1994, 
the Heads of State and Governments declared that in observance of the International 
Decade of the World's indigenous people, they will focus their energies on improving 
the exercise of democratic rights and the access to social services by indigenous 
peoples and their communities? 

Further, the draft declaration recognized that "Indigenous Peoples have been deprived of 

their human rights and fundamental M o m s ,  d t i n g  inter olia in their colonization and 

s9 OAS Draft Declaration, supra note 40, See also: Appendix II. 

" "According to Article 34 of the Convention, the Commission shall be composed of sevm members, 
who shall be persons of high moral character and recognized competence in the field of human rights. The 
Commission's members are elected in a personal capacity by the General Assembly of the OAS h m  a list of 
candidates proposed by the govennnents of al l  O M  member states. ... No two nationals of the same state may 
be members of the Commission at the same time. The Coxnmission's members are elected for a term of four 
years and may be reelected only once" (Quiroga, Bade of Humm Righ&s, supra note 38 at 1 19 and 120). 

'' OAS Draft Declaration, supm note 40. 
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the dispossession of their lands, territories and rao~rces".~  With these two broad 

statements, the Commission drafed the declaration based on the "preeminence and 

applicability of the American Declaration of the Rights and Duties of Man, the American 

Convention on Human Rights and international human rights law, to the States and peoples 

of the Americas"? There was also special note taken of the "sphere of the United Nations 

and the International Labour Organization, and in this regard recalling the ILO Convention 

169 (discussed in detail in Chapter 3) and the J h f t  UN Declaration on this subjectWF 

The drafters did more than take note of the ILO agreement, they adopted the language 

contained in Convention 169 in relation to the restrictions on the rights of Peoples d e w  

as Indigenous Peoples and "Peoples". In Article l(a) of the OAS draft declaration, on the 

definition of Indigenous Peoples, language almost identical to that in the revised LO 

Convention 169 is used: 

The use of the term "peoples" in this instrument shall not be construed as having any 
implications with respect to any other rights that might be attached to that term in 
international law. 

The Inter-American draft goes one step fhther by avoiding the recognition of all rights rather 

than just the right to selfaetermination (ie. the ILO restriction) for "Peoples". It is clear in 

the OAS draft that the rights of Indigenous Peoples are those protecting ody the individual 

rather than the collective rights of Indigenous Peoples. 

Although there are draft provisions that purport to protect the rights of the collective, 

OAS Draft Declaration, supra note 40. 

" OAS Draft Declaration, supra note 40. 

" OAS Draft Declaration, supra note 40. 
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they are Limited: Article 1 l(3) recognizes the collective right simply to culture, spiritual 

beliefs and language. Draft Article 1 l(3) arguably goes further than Article 27 of the 

International Covenant on Civil and Political Rights6S (ICCPR) in that the OAS draft 

explicitly recognizes the collective rights of peoples while Article 27 ref- to the rights of 

individuals. In addition, ICCPR Article 27 recognizes rights as belonging to individual 

members of minorities. As discussed in Chapter 3, Indigenous Peoples are not minorities 

under international law. The OAS draft declaration is an attempt to impose on Indigenous 

Peoples a standard of rights that is not acceptable to Indigenous Peoples Global institutions 

outside of the human rights arena have recognized that the rights of Indigenous Peoples must 

be considered. 

The OAS draft declaration represents all that is wrong with drafting. Seven 

individuals drafted the document without consulting Indigenous Peoples. A consultation 

process was arranged only after the drafting was completed. It must be generally accepted 

by both the states and Indigenous Peoples for the document to have any comprehensive 

application throughout the Americas. 

E WORLDBANK 

71966) 999 U.N.T.S. 171, in force 1976. Article 27: "In those States in which ethnic, religious or 
linguistic minorities exist, persons belonging to such minorities shall not be denied the right, in community 
with the other members of their group, to enjoy their own culture, to profess and practice their own religion, 
or to use their own language." See discussion in Chapter 3. 
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Another global institutional organization outside of the human rights arena becoming 

involved with the rights of Indigenous Peoples is the International Bank for Reconstruction 

and Development (also known as the World Bank). The World Bank was formed in the 

same time period as the United Nations: 

In the aftermath of World War H, a series of meetings were held by the western 
powers to map out anew international economic Eiramewotk, These meetings, known 
as the Bretton Woods Conference, established the World Bank in 1946 as a 
multilateral institution to help finance the reconstruction and development of war- 
ravaged Europe. ... From its 45 founding member aations, it has grown to 178 
member countries in 1994.& 

As a specialized agency"' of the UN, the World Bank has provided an operational Directive 

to its personnel with universal application to state members in which the Bank is doing 

business. Two objectives of the Directive are as follows: 

6. The Bank's broad objective towards indigenous people, as for all peoples in its 
member countries, is to ensure that the development process fosters fill respect for 
their dignity, human rights, and cdturai uniqueness. More specifically, the objective 
at the center of this directive is to ensure that indigenous peoples do not suffer 
adverse effects during the development process, paRicularly fkm Bank-financed 
projects, and that they receive culturally compatible social and economic benefits. 

. . . 
8. The Bank's policy is that the strategy for addressing the issues pertaining to 
indigenous peoples must be based on the infomedpartrcipation of the indigenous 
peoples themselves? [emphasis added] 

%ma M. BUM, A Citbent Guide to the MuItiIateral Development Banks and Indigenous Peoples 
(Washington: The Ehk Information Center, November 1994) at 4 bereinafter World Bank's Citizen's Guide]. 
The IMF was also established at the same meeting. 

Them are also regional banks - The Inter-American Development Bank, the Asian Development 
Bank and the Afirican Development Bank - which have been established under auspices of the regional 
economic commiEsio~~~ of the UN and which co-mdinates with the IBRD" (Bowett, International Institutions, 
supra note 1 7 at 109). 

World Bank Cirizen's Gufde, supra note 66 at 91, at Appendix D at 1 of 6. me World Bank 
Operational Mmtual OperationaI Directive, September 1991. The directive was prepared for the guidance of 
the staff of the World Bank 
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There are 178 member states who, indirectly through loan agreements, have to follow the 

Directive if they wish to receive fimds h r n  the World Bank -- because the Directive is 

specifically directed to World Bank employees who then incorporate its provisions into the 

loan preparation and agreements. 

The World Bank Directive outlines a process for informed participation by 

Indigenous Peoples. Most significantly, the Directive does not attempt to define Indigenous 

Peoples. Rather, the Directive sets out some criteria which can be followed in the 

application of the guidelines: 

Simply stated that: because of the varied and changing contexts in which indigenous 
peoples are found, no single definition can capture their diversity- 
Indigenous peoples can be identified in particular geographical areas by the presence 
in varying degrees of the following characteristics: 
(a) a close attachment to ancestral territories and to the natural resources in these 
areas; 
(b) self-identification and identification by others as members of a distinct cultural 
group; 
(c) an indigenous language, often different h m  the national language; 
(d) presence of customary social and political institutions; aud 
(e) primarily subsistence-oriented production." 

Without defining Indigenous Peoples, the directive makes the following statement: 

The terms "indigenous peoples," indigenous ethnic minorities," "triial groups," and 
"scheduled tn i , ' '  descri'be social groups with a social and cultural identity distinct 
h m  the dominant society that makes them vulnerable to being disadvantaged in the 
development process. For the pluposes of this h t i v e ,  "indigenous peoples" is the 
term that will be used to refer to these groups? 

There are two significant provisions in relation to the statement. First, the Directive 

recognizes the Indigenous Peoples' right to define themselves. Second, the World Bank's 
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Directive recognizes that there is a Link between Indigenous Peoples and their ancestral 

lands. While it is not expressly stated, the Directive implies that the "close attachmenttw 

refers to lands that have always belonged to Indigenous Peoples. It is these lands and their 

link which gives Indigenous Peoples a right to be involved and participate in development 

projects as informed participants. 

In order to ediorce the application of the Directive, the bank made the following 

provision: 

the bornwet's commitments for implementing the indigenous peoples development 
plan should be reflected in the loan documents; legal provisions should provide the 
Bank staff with clear benchmarks that can be monitored during supervision." 

The effect of such a Directive is to give a universal standard for the workings of the World 

Bank and its membership. The member state making application for h d s  can ignore the 

Directive at its peril as the Bank may not make the fim& available if the member state does 

not comply. 

The World Bank Directive has significant law-making hctions, although it does not 

make international law in the strict legal sense. Rather, it creates a framework through a loan 

agreement between a member state and the World Bank to import into the agreement and 

domestic legal systems principles that are set out in the Directive. The Directive becomes 

binding on state members through loan agreements, which certainly gives the Directive a 

potentially universal application. Lf a member wants to borrow funds for a project and 

Indigenous Peoples are going to be affected by the project, a process must be followed which 
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the Bank has ensured will occur by including an implementation process in the Directive. 

F UNITED NATIONS 

The League of Nations was not formally dissolved until 1946,R when the United Nations 

was established? The Charter establishing the new body enshrined a number of guiding 

purposes contained in Article 1." One of the guiding principles was to develop friendly 

relations based on respect for the principle of equal rights and self-determination of peoples. 

Self-determination as a concept was enshrined within the Charter without any mention of 

minorities; rather, the Charter ref= to "Peoples". This Charter provision will be discwed 

in Chapter 3. 

With the establishment of the United Nations came provisions specifically to deal 

with the promotion and encouragement of the respect for human rights and fundamental 

"The utter failure of the League to avert a new world war has given rise to a notion that the legal 
organization of the international co-ty collapsed altogether at the outbreak of the hostilities in September 
1939, Constitutionally, that view is unfounded The war did not destroy the legal existence of the League; the 
Covenant continued in force until the formal winding-up of the organization by a resolution passed at its last 
Assembly in April, 1946" (Bentw& Commentary, mpta note 2 at xi?. 

" The United Nations was formed with the adoption ofthe Charts ofthe United Nations signed and 
entered into force in 1945, making the Charter its constitution (1946) 1 United Nations Treaty Series xvi. 

" The purposes of the United Nations set out in Article 1 are: (1.) To maintain international peace 
and security* and to that end: to take effective collective measures for the prevention and removal of threats 
to the peace, and for the fltPPtcssion of acts of aggression or other breaches of the peace, and to bring about 
by peacehl means, and in confohty  with the principles of justice and international law, adjustments or 
settlement of international disputes or situations which lead to a breach of the peace; (2.) To develop fiiendly 
relations among nations based on respect for the principle of equal rights and self-determination of peoples, 
and to take other ayprvprlate m e a ~ u r e ~  to strengtbm universal peace; (3.) To achieve international co-operation 
in solving mtemational problems of an economic, social, cultural, or humanitarian character, and in promoting 
and encouraging respect for hurnan rights and for fimdamental b d o m s  for all without distinction as to race, 
sex, Ianguage, or religion; and (4.) To be a centre for harmonizing the actions of nations in the attainment of 
these common ends. 
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£kedoms." There are six principal organs of the United the General A~sernbly,~ 

the Security ComciI," the Economic and Social C~unci l ,~  the Trusteeship ComciI," the 

International Court of Justicea1 and the Secretariap This analysis concentrates on the 

United Nations organs which have conttr'buted to the evolution of intemationai law in 

relation to Indigenous Peoples. 

1 General Assembly 

The General Assembly (GA) is composed of all member states. Under the provisions of the 

UN Charter, the GA "may discuss any questions or any matters within the scope of the 

present Charter or relating to the powers and functions of any organ provided for in the 

'%IN Charter Arricle 1 (3), see Appendix III for a struchual view of the UN Human Rights Bodies 
and their interaction, 

'' UN Charter Article 7. 

" UN Charter Ch XV, Articles 9-22 sets out the composition, the hmctions and powers and rules of 
procedures of the GA. 

UN Cbarter Ch V, Articles 23-32 sets out the provisions for the establishment of the Security 
Council which is comprised of five pexmanent members (China, Federation of Russia, the United Kingdom 
of Great Britain and Northern Ireland, France and the United States of America) and ten other non-permanent 
members elected by the GA for a term of two years. Decisions of the Security Council are reported to the GA 
on an aanual basis. 

79 UN Charter Ch X, Articles 61-72 sets out the pmvidons for an Economic and Social Council 
(ECOSOC) which consists of fifty-four members elected h r n  the GA for a term of three years. 

" UN Charter Ch XUI, Articles 86-9 1 estabhhed the Trusteeship Council to mist the GA to carry 
out its trust obligations to trust territories. 

UN Charter Ch MV, Articles 92-96 set out the pmvisiolro for the establishment of an International 
Court of Justice (IU) through a Statute annexed to the Charter. 

" UN Charter Ch XV, Articles 97-101 established the office of the Secretary-Gend - chief 
administrative officer of the organization - who is appointed by the GA on the recommendation of the Security 
council. 

Chapter 2 / page 68 



present Charter, and, except as provided in Article 12"? Additionaily, the Charter 

specifically provides under Article 13 for the GA to "initiate studies (discussed in Chapter 

3) and make recommendations [for the purpose oQ promoting international cooperation in 

the economic, social, cultural, educational and health fields, and assisting in the realization 

of human rights and fundamental M o m s  for all without distinction as to race, sex, 

language, or religion" b4 

The GA is not a law making body. However, GA resolutions can be persuasive in 

the making of international adjudicative decisions and in state judicial decisions and 

legislative enactments. Two examples of General Assembly resolutions that have established 

international norms are the adoption in 1948 of the Universal Declaration of Human Rights,= 

and the resolution adopting the Convention on the mention and Punishment of the Crime 

of Gen~cide.~~ The Univenal Declaration was an amplification of the provisions of the 

Charter contained in Article l(3) related to the promotion of and respect for human rights. 

The Universal Declaration was adopted by a General Assembly resolution, which would not 

have been binding on the state govemnents." However, over the years, the Universal 

Declaration has had significant impact: 

The Universal Declaration has been the principle conduit for bringing the idea of 
human rights into the Life of many nations: it is expressly referred to in state 

UN Charter Article 10. 

84 UN Charter Article 13. 

" General Assembly Resolution 2 l7A 10 December 1948. 

" UN G a d  Assembly, Resolution 174 (A/180), 1948- Text in 45 American Journal of 
International Law (195 1) Suppl., at 6. 

Charm, Articles 10-14. The General Assembly can pass resolutions of recommendatory effect 
only. 
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constitutions; its provisions are adopted or adapted in others. It is the source of 
numerous international covenants and conventions. It ranks with the UN. Charter 
as one of the most celebrated and most respected international instrumentd8 

The General Assembly is a representative body ofthe community of states which has 

some very limited similarities with a political body of a national legislature: 

The widespread use and reliance upon resolutions of the General Assembly and 
Security Council which are intended to have law making effect provide convincing 
indication that the matters relied upon constitute, at the least, important evidence of 
the existence of particular rules or principles of international law." 

General Assembly resolutions can be evidence of international law principles but are not 

international laws themselves. The GA does not adopt international law. It is not a law- 

making body Like a legislature of a State. Rather, GA resolutions have been viewed as "not 

binding on member states, but, when they are accepted by a majority vote constitute evidence 

of the opinions of governments in the widest forum for the expression of such opi~ions".~ 

General Assembly resolutions can be viewed as evidence of customary practice of states 

changing ?he complexity and development of international law?' In relation to Indigenous 

Peoples, the GA has resolved that "the violations of economic and political rights of an 

" Louis Hedin, '"The International Bill of Rights: the Universal Declaration and the Covmant~" in 
hid, at 2. 

89 Lauri Hannllcainen, Peremptory Noorr (Jus Cogens) in Inret~ational Law (Hekidti, Finland: 
Lakirniesliiton Kustannus, 1988) at 233. 

Ian Brownlie, Principles of Public international Law 3rd e b  (Oxford: Word University Ress, 
1979) at 14. 

'hil ip Alsmn wrote: "While some commentators are convinced that the Declaration in its entirety 
is binding on al l  states as part of intematiod law, other would agree with Cassese that, 'in formal terms, it is 
not legally bmding, but possesses only moral and political force' ... In general terms, however, it is today 
widely, and possibly wen Imanimously, accepted that at least some international legal obligations flow fiom 
the Declaration, despite its original non-binding nature" in "Human Rights m a Plumlist World" in Jan Berting 
et al. ed. Human Rights in a Pfwafist World (London: Meckler Ltd 1990) at 3. 

Chapter 2 I page 70 



indigenous population constituted crimes against h~rnanity".~ The GA may have labelled 

the violations against Indigenous Peoples as crimes; however, the GA did not establish a 

mechanism to deal effectively with these crimes. 

Lf the Draft Declaration on the Rights of Indigenous Peoples makes its way through 

the UN system, it will come before the General Assembly. Potentially, the Draft Declaration 

could become a General Assembly resolution at some point in the future. 

2 International Court of Justice 

The TntemationaI Court of Justice (ICJ) was created with the establishment of the UN. The 

UN Charter under Chapter XIV,  established the ICJ as the principal judicial organ of the 

United Nations: "It shall hc t ion  in accordance with the annexed Statute, which is based 

upon the Statute of the Permanent Court of International Justice and forms an integral part 

of the present Charter.''93 The ICJ established in 1945 was preceded by the Permanent Court 

of International Justicego established under the auspices of the League of Nations. The Court 

can hc t ion  in an advisory capacity to the General Assembly, Security Council and other 

international organizationsg5 rendering opinions on issues of interest to those bodies. The 

% e n d  Assembly Resolutions 2148 of 12 Decemba 1966 and 2202 of 16 December 
1966. 

93 Statute of the international Court of Justice annexed to the Charter of the United Nations and 
forming an integral part thereof. UN Charter, Article 92, 

" Supra, note 7 for discussion on the Pemanent Court of International Justice 

9bpa IV of the Statute of the International Court of Justice sets out the court's authority to give 
advisory opinions. Article 65 (1): "The Court may give an advisory opinion on any legal question at the request 
of whatever body may be authorized by or in accordance with the Charter of the United Nations to make such 
a request". 
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ICJ can also function to help seale disputes between state parties. However, the state parties 

must consent to the jurisdiction of the ICJ and, once given, decisions in inter-states cases are 

binding on the two states involved9" Although advisory opinions are not binding on the 

requesting organ, they can form the basis for firm action by the GA as was the case in the 

Western Sahara: 

It is convenient to quote in hll the passage of the Opinionw in which the Court 
affirmed the fundamental difference, in this respect, between its advisory and its 
contentious jurisdiction: 

The consent of the States, parties to the dispute, is the basis of the Court's 
jurisdiction in contentious cases. The situation is different in regard to 
advisory proceedings even where the Request for an Opinion relates to a legal 
questions actually pending between States. The Court's reply is only of an 
advisory character: as such it has no binding force. It follows that no State, 
whether a member of the United Nations or not, can prevent the giving of an 
Advisory Opinion which the United Nations considers to be desirable in 
order to obtain enlightenment as to the course of action it should take. The 
Court's Opinion is given not to the States, but to the organ which is entitled 
to request it; the reply of the Court, itself an "organ of the United Nations," 
represents its participation in the activities of the Organizations, and, in 
principle, should not be refused? 

The Court has been hindered by the provisions of its Statute wherein Article 5gW limits the 

application of the Court's decisions in contentious cases between states. However, the Court 

has been able to use its own judgments as persuasive evidence: "Ln fact, the practise of 

referring to its previous decisions has become one of the most coaspicuous features of the 

96 ICJ Statute, Articles 36 and 59. 

" Interpretation of the Peace Treaties with Bulgaria, Hungary and Romania, I.C.J. Repom, 1950. 

Sir Hmch Lauterpacht, l'he Development ofhternationaf Law by the International COW 
(Cambridge: Grotius Publications Limited, 1982) at 354-355 @creinafter Lauterpacht, International Court], 

%e decision of the Court has no binding force except between the parties and in respect of that 
particular case." 
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Judgments and Opinions of the Co~rt".'~ The ICJ has made a number of significant 

judgments related to the rights of peopies and the application of customary international law 

nonns. Such a case is the advisory opinion given by the ICJ on the Western lsraharc~.~~' 

The advisory opinion on the Western Wtmalm determined a number of critical issues 

related to the rule and competence of the Court to render advisory opinions.lo3 in addition, 

the Court addressed issues dated to the notions of terra null&, discovery and conquest, 

stating that the latter two concepts were not legitimate doctrines to assert sovereignty over 

a territory. The ICJ stated that land occupied by a group of people having some political and 

social organization was not terra nuilius. The ICJ pronounced that the only way for a 

foreign sovereign to acquire any right to enter into territory that is not terra nuilius is with 

the k l y  iafotmed consent of the original inhabitants through an agreemedo" In coming 

to this decision, the ICJ reviewed the colonial history of the settlement of the Western Sahara 

'* Lautexpacht, International Court, supra note 98 at I 1. 

lo' *'The Western Sahva is a territory of some 105,448 quare miles populated by about 75,000 
people, most of whom are Moslem nomads. The issue before the ICJ arose fitom the international controversy 
surrounding the proposed Spanish decolonization of the phosphate rich territory. Both Morocco and 
Mauritania sought to incorporate the Westem Sahara without a ref- of the territory's population": Mark 
W. Janis, 'The International Court of Justice: Advisory Opinion on the Western Sahara", (1976) 17 Harvard 
International Law Journal 609 [hereinafter Janis, Western Sabara]. 

lrn International Court of JusticeT Western Sahara: Advisory Opinion of I6 October 1975, (119751 The 
Hague: ICJ Reports) [hereinafter IU, Western Sahara]. 

Io3 "Since the questions put m the Court confined the period to be taken mto consideration to the tirne 

of the territory's colonization by Spain, the view was expressed that in order to be a legal question' within the 
meaning of Article 65, paragraph 1 of the StatuteT a question must not be of a historical character, but must 
concern or affect existing rights or obligations. The Court asserted tbat there was nothing in the Charter or the 
Statute to lhnit either the competence of the General Assembly to request an Advisory Opinion, or the 
competence of the Court to give one, to legal questions relating to existing rights or obligations" B.0. Okere, 
"The Western Sahara Case", [I9791 28 International and Comparative Law QuarterZy at 302). 

lo4 For more detailed discussion of the decision related to the doctrine of tetra nuilius and its 
application see: lanis, Western Sahara, supra note 10 L at 6 1. 
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and the ties that existed between Spain and the leaders of the land in question. The ICI 

determined that the treaties entered into with the leaders were dficient to form a legal tie, 

which excluded the states of Momcco and Mauritania h m  claiming the lands. The result 

of this finding indicated that the only poss~ible means to effect decolonization h m  Spain was 

through a popular ~ferendlum of the Peoples' concerned. Finally, the Court enunciated the 

right of Peoples of the Western Sahara to serkiet emhation as explained by Rofessor Janis: 

m e  Court's conclusion is that the materials and information presented to it do not 
establish any tie of territorial sovereignty between the territory of Western Sahara 
and the Kingdom of Morocco or the Mauritanian entity. Thus the Court has not 
found legal ties of such a nam as might affect the application of resolution 1 5 14 
QCV) in the decolonization of Western Sahara and, in particular, of the principle of 
self-determination through the fke and genuine expression of the will of the peoples 
of the Territ~ry.'~~ 

The advisory opinion on Westm Wars is important for its discussion concerning 

the international legal status of Indigenous Peoples and the nature of their governing 

structures. The Court determined that the absence of settled towns and villages did not 

preclude Indigenous Peoples h m  having the right to self-determination in their territory. 

The structural form of the society is a not a condition precedent for determining the style and 

form of government. Professor Janis notes that finding of the ICJ that: "At the time of 

colonisation Western Sahara was inhabited by peoples which, if nomadic, were socially and 

politically organized in t n i  and under chiefs competent to represent them."lo6 

The ICJ in Western Sahara went on to discuss whether their status as civilized or 

uncivilized according to European standards affected Indigenous Peoples' rights to their 

Io5 Jsnis, Wesmn Sahara, supm note 101 at 68. 

lank, Western S a h a ,  supra note 101 at 39. 
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territory. The Court determined that the degree of civilization was no longer a valid criterion 

for determining if a territory inhabited by Indigenous Peoples is terra nulIius but rather it is 

a question of whether such Peoples have social and political organization. In other words, 

Indigenous governments do not have to emulate European governmental structures to have 

sovereignty over their territory. Empean colonizing states could gain access to lands only 

through an agreement with the fbll consent of the Indigenous Peoples. 

In 1995, the ICJ turned its attention again to the issues related to the rights of 

Indigenous Peoples and the role of self-determination in the decolonization process in the 

Case Concerning Eost Tinodm The majority of the Comt did not deal with the issues 

related to self-determination and the rights of Peoples of N~n-Se~Governing Territory. 

Instead, the Court determined that it did not have the judicial competence to make a decision 

that would affect another party which did not consent to the jurisdiction of the Court: 

The Court concludes that it carmot, in this case, exercise the jurisdiction it has by 
virtue of the declaration made by the Parties under Article 36, paragraph 2, of its 
Statute because, in order to decide the claims of Portugal, it would have to rule, as 
a prerequisite, on the lawfihess of Indonesia's conduct in the absence of that State's 
consent. log 

The third party was Indonesia - the country that annexed East Timor in contravention of 

- - p- -- - - - 

Case Concerning East Timor (Portugal v. Ausadia) [I9951 IW Reports at 95, para. 1 1: The 
Territory of East T i i r  corresponds to the eastern part of the island of Timor lies opposite the north coast of 
Australia, the distance between them being approximately 430 kilometres- In the sixteenth century, East Timor 
became a colony of Portugal; Portugal remained there until 1975- The matter came before the Court due to 
a Treaty entered into between Indonesia and Australia conccraing the continental shelf between Australia and 
the province of East Timor. The Portuguese Government raked the issue at the Court concerning the Treaty 
and the ability of Australia to enter into such a treaty considering that East Tbor is on the list of non-self- 
governing territories within the meaning of the Chapter XI of the Charter; and the Special Committee on the 
Situation with Regard to the Implementation of the Declaration on the Granting of Independence to Colonial 
Countries and Peoples remains seised of the question of East Tiior. .,. Australia, in negotiating and concluding 
the Treaty -.. has acted unlawfdly" (pages 11-12), 
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Security Council and GA Resolutions,'" including one which stated that East Timor was 

Listed as a Non-SeIf-Goveraiflg Temtory scheduled for decolonization. The dissenting 

opinion of Judge Weeramantry did address the issues that he considered crucial: 

IfEast Timor is sti l l  a non-self-governing taritory, every member of the community 
of nations, including AuStfalia, is under a duty to recognize its right to self- 
determinati on and pxmanient sovereignty over its natural resources. If this is so, as 
is indubitably the case, the Court would be in possession of all the factual material 
necessary for the Court to pronounce upon the responsiiility of the Respondent State, 
which is in fact before i tHo 

The Court decided not to adjudicate the issues. However, the ICJ did determine some 

aspects related to the right of self-determination albeit in the decolonization context: 

The Judgment of the Court (para- 29) has categorically reaffirmed the principle of 
self-determination, pointing out that it has evolved from the Charter and h m  the 
United Nations practice, and observing fbrther that the normative status of the right 
of the people of East Timor to selfdetermination is not in dispute. ... In the h t  
place, the principle receives confirmation h r n  all the sources of international law, 
whether they be international conventions (as with the International Covenant on 
Civil and Political Rights and Economic, Social and CulturaI Rights), customary 
inter-national law, the general principles of law, judicial decisions, or the teachings 
of publicists. From each of these sources, cogent authority can be collected 
supportive of the right, details of which it is not necessary to recapitulate here. ... The 
Charter spells out its concerns regarding self-determination with more particularity 
in Chapter XI. Dealing specifically with the economic aspect of self-determination, 
its stmses, in Article 55, that stability and well-being are necessary for peaceful and 
£iiendly relations, which are to their turn based on respect for the principle of equal 
rights and self-deteRLLiaation.' l1 

'09 "The resolutions of the General Assembly are the following: 3485 (XXX), 3 l/S3,32/34,33/39, 
34/40,35!37,36/50 and 37/30. Some of these resolutions expressly recognized the status of Portugal as the . . 
admmterkg Power (resolutions 3485 OCXX), 34/40,35/27,36/50 and 37/30) and not one of them recognizes 
the legal status of Indonesia. Rather, some of them (resolutions 3 1/53, 32/34, 33/39) reafXrm the Security 
Council resolutions and draw the attention of the Security Council to the critical situation of East Timor, and 
recommend that it take all effective steps for the implementation of its resolutions, with a view to securing the 
tidl exercise by the peopIe of East Timor of their right to self-determination" ibid. at 182- 183. 
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The Court acknowledged that selfaetennination is an important principle of international 

law and of eoncem to the M y  of nations. Unfortunately, there was no application of the 

legal principles in this case, which was dismissed for technical reasons. The substantial 

issues were not dealt with, other than to reaiEm the rights of Non-SeICGoverning 

Territories to self-determination. The occupation of the lands by another state without the 

consent of the East Timor people did not get resolved. This decision points out some of the 

difficulties in using the ICJ to explore international legal questions. Perhaps the case would 

have had a different effect if an Advisory Opinion was requested by the GA, as the ICJ had 

shown in the Westem Sahara Advisory Opinion its willingness to explore issues related to 

international legal matters of interest to the General Assembly. 

3 Commission on Human Rights 

Pursuant to Article 61 of the UN Ct-rarter, the Economic and Social Council (ECOSOC), 

under the authority of the General Assembly, may initiate or conduct studies, make 

recommendations and submit reports "with respect to international economic, social, culhual, 

education, health and related matters ... may make recommendations for the purpose of 

promoting respect for, and observance of, human rights and fundamental M o m s  for all".'" 

A number of Commissions established under ECOSOC113 consider specific questions: 

UN Charter, Anicle 61(1) and (2) see Appendix IIX Chart for the bodies under ECOSOC in the 
UN. 

Under Anick 68 of the UN Charter authorizes the establishment of six functioning Commissions: 
"Statistical Commission, Population Coxxunission, Commission for Social Development, Commission on 
Hllman Rights, Commission on the Status of Women and Commission on Narcotic Drugs": Peter I. Hajnal, 
Guide to United Nations Organization, Documentation & Publkhing Fur Studmts. Researcher and Librarians 
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"These Commissions may be composed of governmental representatives, of experts, or of 

persons &g in their individual capacity. ECOSOC has also been assisted, upon occasion, 

by rapporteurs serving in their capacity as individ~als".'~~ One specific Commission 

reviews and deals with issues related to human rights: the Commission on Human Rights 

(CIIR) has uudertaken a number of studies including issues of ~e~determination, the rights 

of Indigenous Peoples and minorities. 

The Commission on Human Rights (CHR) meets yearly at the Palais de Nations in 

Geneva, Switzerland for a six-week session. There are f3ty-three members of the CHR 

elected every three years by the G k  Each member of the CHR has one vote. Observer 

states can co-sponsor resolutions but cannot vote in accordance with rule 69, paragraph 3 of 

the Rules of Procedure of the hct iond  commissions of ECOSOC. 

In addition to the representatives of each State member of the Commission, the 
following may attend the sessions of the Commission: representatives of any United 
Nations Members who are invited by the Commission to participate in its 
deliberations; representatives of the specialized agencies; representatives of the 
Office of the United Nations High Commissioner for Refugees; representatives of 
nongovernmental organizations in consultative status with the Economic and Social 
Council; and observers h m  the Council of Europe, the Inter-American Commission 
on Human Rights, the Organization of =can Unity and the League of Arab States, 
and h m  other regional inter-governmental bodies particdariy concerned with 
human rights. Il5 

The CHR is a state-controlled body, which is open to limited participation by non-state 

parties including the numerous non-governmental organizations and specialized agencies of 

- - - - - - - - - - - - 

(Dobbs Ferry, New York: Oceana Publications, Inc. 1978) at 42. 

""trnited Nations, The United Nationr and H u m  Righa (New Yodc United Nations, 1973), at 3 
mereinafter UN Human Rlgtlrr]. 
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the UN. Within the structure of the UN, the CHR is the first govertll~leutal body that has had 

to deal with the Draft Declaration on the Rights of Indigenous  people^."^ Before the Draft 

Declaration reached this level, it was worked on or addressed by the Worlcing Group on 

Indigenous Peoples117 and the Sub-Commission on the Prevention of Discrimination and 

Rotection of Minorities. These two bodies are comprised of "human rights experts" acting 

in their individual capacities and not as  representatives of state  government^.'^' 

In 1996, at its fifty-second session, the CHR added a new agenda item on 

"Indigenous Iss~es".~" This represents a small step forward in placing issues related to 

Indigenous Peoples directly before a state governmental body of the United Nations. Now, 

Indigenous Peoples have the opportunity to address the state governments directly on issues 

of concern to them. 

a UN High Commissioner for Human Rights 

- - - - - - . - - - - - 

For a complete discussion, see Chapters 4 and 5 of this thesis 

'17 The formal name of the Working Group uses 'Tadigewus Populationsn rather than "Indigenous 
Peoplesn. The use of the tenn "Populations" instead of "Peoplesn was the choice made by governments for 
potitical reasons. State governments did not want to use the term "Peoplesn as the term implies the right of self- 
determination for Indigenous Peoples. "Since the establishment of the Working Group, the Sub-Cornmission 
on Human Rights has agreed to ref- to the agenda item using "peoples" rather than "populations" but the 
formal name of the Working Group has never been changtd As Indigenous Peoples are offended by being 
r e f d  to as *merew populations and use the term "peoplesm Catherine Ionrs,"Indigenous Peoples and Self- 
Determination: Challenging State Sovereignty" (1992) 24 Gwe W&ern Reserve Journal of Internutional Law 
at 203. Ia this thesis, I use the title Wotlring Group on Indigenous Peoples as agreed upon by the Indigenous 
Peoples in numerous preparatory meetings. The official title of the documents on the Working Group uses 
"Populationsn which will be referred to in its correct form for citation. However, in the body of the text, 
"Peoplesn will be used. 

'I8 For discussion on the role of the Sub-Co&on and the Working Group on indigenous Peoples, 
see iirf;a. 

'19 Rovisiod Agenda, Commission on Human Rights, Fifty-Second Session, agenda item 23. 

Chapter 2 I page 79 



The Charter of the United Nations contains language for the protection of human rightd2O 

which has led to a number of instruments dedicated to the protection and promotion of 

human rights. In 1993, the World Conference on Human Rights renewed the UN's 

"commitment to the fW3ment of obligations to promote universal respect for, and 

observance and protection of, all human rights and bdamental fieedoms for all in 

accordance with the Charter".IZ1 The Viema Declaration and Programme of Action was 

adopted by the World Conference on Human Rights, which: 

recommend[ed] to the General Assembly that when examining the report of the 
Conference at its forty-eighth session, it begin, as a matter of priority, consideration 
of the question of the establishment of a High Commissioner for Human Rights for 
the promotion and protection of all human rightstn 

As a result of the recommendation, the GA did appoint a High Commissioner for Human 

Rights,'" who makes his reports to the CHR for transmission to ECOSOC and to the GA- 

In his 1996 report to the the High Commissioner outlined his job: 

The Office of the High Commissioner for Human Rights is a new institution which 
came into being at almost the same time as the United Nations programmes and 
agencies were celebrating their fiftieth anniversary, The first High Commissioner is 
now at the mid-point of his four-year mandate. During these two years he has sought 
to improve the promotion and protection of hman rights by generating dynamism 
and innovation and more effective coordination throughout the various sectors of the 
United Nations human rights programme.124 

12* UN Chrter Articles 1 0 )  and 13 contain specific language dated to human rights as a plrpose 
of the United Nations and a h c t i o n  of the Geneml Assembly. See also: Articles 55-56, 

12' World Conference on Human Rights Vienna, Viema Declaration, 14-25 Iunc 1993. 
AKONF- 157123 [hereinafter Vienna Conference]- 

Jose Ayala Lasso of Ecudor was appointed for a four-year tmn which expires in 1998. For 
specific responsiiilities see: Janet E. Lord, "The United Nations High Commissioner for Human Rights: 
Challenges and Opporhtnitiesw, (1995) 17 b y l a  LA, International Law and Comparative Lav Journal 329. 

'24 Report of the United Nations High Commission for Human Rights E/CN.4/1996/ 103 at para. 6. 
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The High Commissioaer reported on the coordinating human rights programmes, but 

he failed to mention any work tairing place in relation to indigenous Peoples. Since the 

office is new, there is still an opportunity for Indigenous Peoples to have input in the work 

of the High Commissioner as the Programme of Action h m  the World Coafemce on 

Human Rights contained provisions related to Indigenous 

Two of the five recommendations h m  the World Conference have been acted on by 

various UN bodies. First, the Working Group was urged to complete the drafting of the 

Declaration, and this was accomplished in 1994. There was a recommendation that a UN 

Decade for the world's Indigenous Peoples which began in January 1994. The Decade was 

proclaimed, but little activity has taken place. However, the Centre on Human Rights has 

contracted a person to work on Decade activities.t26 The Centre now operates under the 

authority of the High Commissioner for Human Rights. 

b Sub-Commission on the Prevention of Discrimination 

and the Protection of Minorities 

Fo110wing on the work undertaken by the League of Nations in relation to minorities, in 

1947 the CHR established the Sub-Commission on the Prevention of Discrimination and the 

Protection of Minorities (Sub-commission) to "make studies and recommendations on the 

I* Vieuna Conference, supra note 121 at parao. 28 to 32. 

12' Jose Carlos Morals h m  Costa RiEa has been contracted by the Human Rights Centre in Geneva 
to work exclusively on the programme of action for the decade. 
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subject".ln The Suboomrnission is comprised of twenty-six human rights experts nominated 

by their state government but elected by the CHR on a staggered schedule.c3 The work of 

the Sub-commission is done in a four-week period each year in Geneva, Switzerland. The 

Sub-cornmission often appoints Special Rapporteurs fbm among its members to make 

reports on specific topics.la The Subcommission has moved into studies related to contem- 

porary problems. For example, in 1989 the Sub-commission adopted a resolution without 

a vote to appoint a Special Rapporteur to prepare a study on human rights and the 

environment? As a result of studies undertaken by Special Rapporteurs, the United Nations 

has taken fiutber action such as the preparation of declarations on the rights of minorities and 

on the rights of the child. Rogress on Indigenous issues is a good example of the 

- - 

United Nations, Everymm's United Nations - The Sttucmre, Functions and Work for the 
Organization and i& Related Agencies dtarirg theyem 1945-f 962 and a United Nations Chronologyfor 1963, 
7th ed, (blew Yo* United Nations 1964) at 3 12 [hereinafter Everyman's]: "In 1951, the Economic and Social 
Council discontinued the Sub-Commission, but in 1952, at the request of the General Assembly, it was re- 
established." 

"In accordance with Economic and Social Council resolutiom 1334 0 of 3 1 May 1968 and 
1986/35 of 23 May 1986, the decisions 1978/21 of 5 May 1978 and 1987/102 of 6 February 1987, the 
Commission on Human Rights at its forty-fourth session (39th meeting, 29 February 1988) elected by secret 
ballot twenty-six members of the Sub-Cotnmission on Prevention of Discrimination and Protection of 
Minorities b m  nominations of experts rnade by States Members of the United Nations on the following basis: 
(a) seven members from African States; (b) five members from Asian States; (c) three members from Eastern 
European States; (6) five members h m  Latin Ammican States; (e) six manbets h m  Western European and 
other States, Pursuant to Council resulution 1986135, members of the Sub-Commission were to be elected for 
a term of four years and half of its membership and the corresponding alternatives, if any were to be elected 
every two years1': Commission on Human Rights, Election of Member of the Sub-Commission on Prevention 
of Discrimination and Protection of Minorities, E/CN.4/1996/104. 

12' "Studies have been made of discrimination in education, discrimination in religion rights and 
practices; disctimination in political rights; discrimination in respect of right of everyone to leave any country, 
including his own, and to return to his country; discrimination against persons born out of wedlock; equality . . in adrrrrmstration of justice; and racial discrimination in the political, economic, social and cultural spheres1* 
UN Human Righfs, supra note t I4 at 4. 

IM For a complete history of the study and its objectives, see the final report submitted by Ms. Fatma 
Zohra Ksentinit, Special Rapporteur of the Sub-Commission (E/CN14/Sub21994/9), which was adopted by 
the Commission on Human Rights on 24 February 1995 by Resolution 14. 
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contribution that cari be made by Special Rapporteurs. 

c Role of Special Rapporteurs 

Special Rapporteurs make reports to the UN which contriibutes to the evolution of 

international law. In 1969, the Sub-cornmission was considering a Special Rapporteur's 

report on Racial Discrimination in the Political, Economic, Social and C u l W   sphere^,'^' 

which contains a chapter on measures to be taken in connection with the protection of 

Indigenous Peoples: 

This [study] started a process of discussion in the Sub-Commission and in the 
Commission. [n 1970 the Sub-Commission recommended that a comprehensive 
study be made of the problems of discrimhation against Indigenous 
The recommendation passed the Commission and was finally taken up by the 
Economic and Social Council. The Council adopted resolution 1589 (L) of 2 1 May 
197 1, in which it authorized the preparation of such a study. Later in 197 1, Mr. Jose 
R Martinez  cob^'^^ was appointed Special Rapporteur for the Study on the 
Discrimination against Indigenous Populationd" 

The Cobo Study, started in 1971 and officially ended in 1984, fills eight volumes.135 

In the resolution setting out the mandate of the study, the Special Rapporteur was to: 

make a complete and comprehensive study of the problems of discrimination against 

l3 ' UN Doc. EICNCN4ISub2/1969/3O I. 

"2 Resolution 48 0 of 26 August 1970. 

"' Resolution 8 QEIV) of 18 August 197 1. 

'%ca-Irene Daes, Chairperson/i(apporteur of tbe Woddng Group on Indigenous Populations, 'The 
Struggle to Become Visiile - United Nations and Indigenous Peoples fiom 1969 to 1993* (unpublished paper 
on N e  with the writer) at 1 and 2- 

"' The Study on the Problems of Dkrimhtion against Indigenous Populatioos undertaken by 
Martinez Cobo is widely known as the "Cobo Studyn. For the purposes of this thesis, the familiar term of Cobo 
Study will be used rather than the official cumbersome title. The conclusions, proposals and recommendations 
are contained in Volwne V of the Study, UN Doc. E/CN.4/Sub.2/1986/7/Add.4. 
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Indigenous populations and to suggest the necessary national and international 
* . -  

measures for eliminating such dmmmumtion, in co-operation with the other organs 
and bodies of the United Nations and with the competent international 
orgauizations. l" 

In order to complete the mandate, the fiaal report contained over six hundred conclusions, 

proposals and recornrnendati~ns.~~~ The first half of the tiaal chapter contains the 

conclusions of the Special Rapporteur on all spheres ofhis study- The second half deals with 

recommend-ations aud proposals on the subjects covered in the study- The Rapporteur, aware 

of omissions in the study, recommended a number of additional studies on: (1) self- 

determination with particular reference to the right of Indigenous Nations and Peoples to 

self-determination; (2) Declaration of the Principles for the Defence of Indigenous Nations 

and Peoples of the Western Hemisphere; and (3) a Study on Treaties entered into by 

Indigenous Peoples. In reference to the latter, in 1989 ECOSOC authorized a Special 

Rapporteur to undertake a Study on the Significance of Treaties, Agreements and Other 

Constructive Arrangements between States and Indigenous Pop~iations.~~~ 

Ih addition to the ability to appoint Special Rapportem to undertake specific studies, 

the Sub-commission can authorize the establishment of Working Groups to assist in its work. 

Since the establishment of the Sub-commission, a number of Working Groups have been 

See Resolution 1589(L) of 21 May 1971 of the Economic and Social Council. The idea of 
conducting such a study was initiated by mlution 4B 0 on 26 August 1970 of the Sub-Commission on 
the Prevention of Discrimination and Protection of Minorities, 

'" Study on the Rob1em of Discrimination Against Indigenous Populations, Chapter XXI 
"Conclusions, Roposals and Recommendations" (E/CN.4lsub.2/1983/2 l/Add8), 30 September 1984. 

Economic and Social Council Resolution 1989/77 of 24 May 1989 on the basis of Commission 
on Human Rights resolutions 1988/56 of 9 March 1988 and 1989f41 of 6 March 1989. In this regard, the 
Special Rapporteur Miguel Wonso-Martinez, expert of the Sub-commission, has submitted an outline, a 
preIimbaxy report, a 6rst progress reporg a second progress report and a third progress report It is anticipated 
that the final report will be tabled m t 997. 
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established including those examining: the Rights of Mental Patients, the Rights of the Child, 

Slavery, Minorities and Indigenous Peoples. It was by a 1982 resolution that the Sub- 

commission established the Working Group on Indigenous PeopledH 

d Working Group on Indigenous Peoples 

The Working Group's two-fold mandate is set out in a resolution: 

1 - Authorries the Sub-Commission on Prevention of Discrimination and Protection 
of Minorities to establish a working group on indigenous populations which shall 
meet for up to five working days before the amual sessions of the Sub-Commission 
in order to review developments pertaining to the promotion and protection of the 
human rights and hdamental M o m s  of indigenous populations, including 
information requested by the Secretary-General annually h m  Governments, 
specialized agencies, regional intergovernmental organizations and non- 
governmental organisrations in consultative status, particularly those of indigenous 
peoples, to analyze such materials, and to submit its conclusions to the Sub- 
Commission bearing in mind the report of the Special Rapporteur of the Sub- 
Commission; 
2. Decides that the Working Group shall give special attention to the evolution of 
standards concerning the rights of indigenous populations, taking into account of 
both the similarities and aspirations of indigenous populations throughout the 
world1q0 

In accordance with the five regions of the Sub-Commission, a representative of each region 

was chosen to sit on the Working Group; for the £irst meeting of the Working Group, "the 

outgoing Chairman of the Sub-Commission, Mr. Raul Ferrero, in consuitation with the 

geographical groups, then appointed Mr. Asbjom Eide, Ms. Nasser Kaddour, Mr. 

13' See Resolution 1982/34 of7 May 1982 of the Economic and SociaI Council. The idea was first 
proposed by resolution 2(XXXn3 of 8 September 198 I of the SubCommision and endorsed by resolution 
I9831 9 o f  10 March 1982 of  the Cornmission on Human Rights [Ihereinaftet Workrng Group]. 

bid 
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Mohammed YousifMudawil, Mr. Jorge Eduardo Ritter and Mr. Ivan Tosevski to ser~e".'~' 

The five members of the Working Group have met each year, with the exception of 1986,1n 

in Geneva, Switzerland to carry out its two-fold mandate. 

At the first meeting of the Working Group on Indigenous Peoples in 1982, the Group 

was "ready to receive idionnation h r n  Indigenous organizations and groups which did not 

have consultative status".143 Usually, only those non-governmental organizations (NGOs) 

having consultative status with ECOSOC are permined to participate actively in meetings 

of subsidiary bodies.'" It was a significant development to allow Indigenous representatives 

to speak directly to the Working Group members in their capacity as Indigenous Peoples - 

the first time in the history of the UN. The Working Gmup is now a well-attended meeting 

with "more than 700 people attend[ing] the thirteenth session"t45 in contrast within the 

twenty-two participants at the 1982 session." It also stands in contrast to the reception 

received by the Haudewsaunee at the League of Nations. Indigenous Peoples are recognized 

as having a voice in their own right without needing another organization to speak for them 

Repon of the Working Gmup on Indigmous Populations on i~~f i r s t  session. WCN.4ISub.U 
AC.4/ l982/2 breinaftcr 1982 Working Gruup], 

14* In 1986, owing to budgetary d.ifEculties of the United Nations, the Sub-Commission and all the 
working groups were cancelled There was an infond meeting held at the Palais des Nations reported to the 
1987 Working Group, WCN.4ISub2 AC.4/1987/22- 

1982 Working Group, supra note 141 at 10. 

Anicle 71 ofthe UN Charter allows for Ton-governmental organizations may be consulted by 
the Economic and Social Council on questions with which they are concerned. Orgimkations are divided thus: 
those with a basic interest in most of the activities of the Council (Category A); those with a special 
competence but concerned with only a few of the Council's activities (Category B); those placed on a register 
for ad hoc collsultations. All these organization may send observers to the public meetings of the Council and 
its commiscions" Everyman 's. supra note 127 at 17. 

'" Report of the Working Group on Indigenous Populations on itF thirteenth session. F/CN4/ 
S u b 2  1995/24. 

" 1982 Working Group. supra note 14 1 at 2 and 3. 
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at the UN. Under the Working Group's mandate, the Draft Declaration on the Rights of 

Indigenous Pmples bas been drafted over an eight-year p e r i d  The haft Declaration was 

subsequently forwarded to the Sub-Commission, which approved it in 1994.I" 

G CONCLUSION 

The establishment of the League of Nations and its successor, the UN, have continued the 

process of denying the colonization process of the Indigenous Peoples. Despite resolutions, 

declarations and covenants, Indigenous Peoples are still not recognized as having any rights 

within the international law regime. 

The laternational Court of Justice was established inter alia to advise the Gened 

Assembly, the Security Council and other international organizations on issues of interested 

related to them. The ICJ has had a number of opportunities to review principles and norms 

of international law. In one particular case, Westem Sahara, the ICJ had an opportunity to 

review the doctrines of discovery and conquest which were deemed unacceptable as 

international law norms and principles. In addition, the ICJ reviewed the position of 

colonized Indigenous Peoples in relation to their territories. The Court determined that the 

i47 Sub-Commission on Prevention of Discrimination and Protection of Minorities resolution 1994/45 
of 26 August 1994. The resolution was drafted based on a recommeaAation of the Working Group, Working 
Groups cannot pass resolutions for action, but they can make recornmeadations to the Sub-comrnission which 
can pass a resolution for transmission to the Commission on Human Rights. Further discussion of this process 
is in Chapter 5. Another Workiug Group committed to issues similar to those of the Indigenous Working Group 
was created in March 1995. The Commission on Human Rights created an Open-ended Inter-sessional 
Working Group with the sole purpose of elaborating a draft declaration (Commission on Human Rights 
resolution MW32 of 3 March 1995). The CHR decision was endorsed by the Economic and Social Council 
in resolution 1995/32 of 25 July 1995. The !%st meeting of the Inter-sessional Working Group was held 20 
November to I December 1995 in Geneva. (Report of the Working Group establkhed in accordance with 
Commisszon on Human Rights resoIution 1995/32: E/CN.4/1996/84,) A more detailed discussion of the work 
of the Inter-sessional Working Group is in Chapter 5- 
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only legitimate means under interuadonal law for states to acquire access to their territories 

was by agreement with the Indigenous Peoples based on full consent. As reviewed in 

Chapter 1, even when treaties were entered into, the Indigenous Nations were not recognized 

as being part of the f d l y  of nations. 

The ICJ determined that the right of seLfdettamination in the decolonization context 

is an important principle of intetllittional law which was of concern to the f d y  of nations. 

Peoples who have been colonized and who have not been able to exercise their h e  wit1 in 

relation to their territory and its disposition have a right of selfaetermination. Further, the 

recognition of the right relates directly to the implementation of the Charter of the United 

Nations for peaceful and friendly relations which is based upon the respect for the principle 

of equal rights and self-determination of Peoples as set out in Article 1. Peoples have a right 

to self-determination. The question remains: do Indigenous Peoples enjoy such a right? This 

question is covered in Chapter 3. 

It is possible to conclude that the law made by international organizations is a 

secondary source of international law alongside custom, treaty making and general principles 

of law. As reviewed, the ILO engages in adopting Conventions passed on the principles of 

international law through a ratification process. However, the multilateral treaty creating the 

organization imposed upon members obligations that go beyond the bounds of usual treaty 

obligations. For other governing bodies, resolutions passed are not binding upon members 

unless they are legally considered by the organization's treaty to be binding decisions. 

In the case of the Mean Charter, the OAU adopted a Charter which was appropriate 

for their circumstances by attaching duties as well as rights to peoples. This Charter broke 
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h m  the conventional Eurocentric American and Empean styles of human rights documents 

which protect the rights of the individual. The African Charter placed the individual within 

the family, the community and the state by placing obligations upon the individual. The 

&can Charter is unique for its consideration of historical and colonial history to develop 

an instrument particular to their Peoples' situation. This is an objective Indigenous Peoples 

are striving to accomplish with the UN Draft Declaration. The history of the wrongs suffered 

by Indigenous Peoples cannot be discounted or shaded when drafting an instrument to 

protect the future. The African Charter provides a clear beacon. 

If an international document on the rights of Indigenous Peoples is going to be 

acceptable and authoritative, it must achieve universal acceptance not ody by states but also 

by Indigenous Peoples. The OAS did not c o d t  with Indigenous Peoples during its drafting 

process. Rather they have opted for a consultation process after the drafbing was complete. 

tt is unacceptable for Indigenous Peoples not to be directly involved in the drafting of 

international instruments with application to them. In the spirit of the World Bank 

Directive, infonned participation is critical in the process. It has taken some years to learn 

the complicated procedures and formalities of international organizations and determine 

where Indigenous Peoples must expend their efforts to have member states live up to 

international law standards. The struggle for international recognition in various processes 

has been long, but Iudigenous Peoples appear to be progressing effectively. 
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3 

INDIGENOUS PEOPLES 

AND MINORITIES 

IN INTERNATIONAL LAW 

A INTRODUCTION 

With the establishment of the United Nations, worldwide acceptance that self-determination 

must be subject to international concern has been growing. The UN has promoted self- 

determination and protection of human rights toward maintaining peace and friendly 

relations among member states in o v a  sixty international treaties and declarations. Despite 

this apparent progress in international legal instrumeats, there remain two problematic areas: 

Indigenous Peoples and minorities within the member states of the Uuited Nations. Are 
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Indigenous Peoples "peoplesw1 or "minorities"? Are minorities considered peoples within 

the scope of the UN Charter? If Indigenous Peoples are not minorities, what rights should 

be accorded them? Attempts to resolve the dilemma of these identifications pose challenges 

for the UN as it moves to respond to the needs of Indigenous Peoples and minorities within 

states while upholding its Charter. 

B RIGHTS OF PEOPLES 

The first instance of an international organization attempting to protect the rights of a group 

was the UN's precursor, the League of Nations. The groups of concem then were minorities. 

While there was no specific reference in the Covenant of the League on the rights of 

minorities, the treaties that signalled the end of the First World War contained provisions for 

their protection: 

[Tlhe treaties imposed on a number of nations after the First World War ... [were] 
understood to be the protection of certain minorities, particularly ethnic, linguistic, 
and religious. These treaties were between governments, in the conventional sense. 

These treaties, broadly speaking, assured the rights of internal minorities in 
countries whose majority populations were understood to be different ethnically, 
nationally, or religiously. These Treaties were signed between 19 19 and 1920 by the 
Allies with five states: Poland, Czechoslovakia, Romania, Yugoslavia and Greece. 
Minorities' clauses were incorporated in treaties with four defeated states: Turkey, 

' Ddee Sambo, an Inuit scholar h m  Alaska recently wmte: "Indigenous peoples feel that an 
individual rights orientation would be assimilatioaist and contrary to the basic objectives of standard-setting 
processes, namely to promote the integrity of indigenous c o d t i e s  and societies through the full exercise 
and enjoyment of tbeir fimdamental human rights. Without explicit and clear recognition of collective rights, 
indigenous societies and culhues would remain urmecessarily exposed to deterioration, if not possiiie, 
destruction, by outside forces" "Indigenous Peoples and International Standard-Setting Processes: Are States 
Governments Listening?" (1993) 3 Transnational Law & Comparative Problem at 22-23, 
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Austria, Bulgaria and Hungary- 

While the League's god was to protect minorities, it was selective in its application. The 

victors imposed on the defeated nations provisions intended to protect minorities within 

defeated states, while no similar provisions were extended to minorities in the victorious 

nations. The 1919-1 920 treaties were politically "suspect insof= as they were imposed by 

the victors on others, but not on them~elves."~ The ethnic, linguistic and religious characters 

of the minorities were protected in the treaties without any mention of territorial rights. The 

imposed treaties did not accomplish their stated goal of protecting minorities as the League 

did not have the legal capability to enforce its decisions on states who were violating the 

treaties! Customary i o t d o n a l  law norms prohibited states h m  being imposed upon by 

other states without their commt. The League could not impose solutions without the 

consent of the state in which the minority group was fomd. The application of these 

international law norms hindered the League's ability to maintain peace leading to the 

eventual breakdown and war. 

1 ILO Convention 107 

Only one specialized agency of the UN, the International Labour Organization (LO) ,  has 

Carol Weisbrod, "Minorities and Diversities: The Remarkable Experiment' of the League of 
Nations", 119931 8 Connecticut Journal of lntemational Law at 366-367. 

"From the constitutional standpoint the League had s e v d  defects. ... ~icluding] the unanimity rule, 
inherited &om the traditional diplomatic conference, proved a severe hinderame and the Assembly's move 
towards simple majority was a clear recognition of this." D. W. Bowett, The Law of International institutions 
(London: Stevens & Sons, 1982) at 20 meinafter Bowett, htemational Imtitutionr]. 
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passed any international standards that a f k t  the rights of Indigenous Peoples. In 1957, the 

ILO passed the Indigenous and T n i  Population Convention (No. 107): Convention 107 

was an international instrument - a multilateral treaty -- directed toward the assimilation and 

integration of Indigenous Peoples into a state as suggested in Article 2 (1): 

Govermnents shall have the primary responsibility for developing coordinated and 
systematic action for the protection of the populations concerned and their pro- 
gressive integration into the life of their respective countries? 

As promoted in the Andean Programme (discussed in Chapter 2). Indigenous Peoples would 

be integrated into the society of their respective countries through an education programme 

set out in Article 6.7 

Convention 107 promoted the assimilation of the Indigenous Peoples into the general 

population of the state,8 a goal rejected by Indigenous Peoples. In addition, the L O  also 

attempted to define Indigenous Peoples so that they could be assimilated. The fact that 

Article 1 of Convention 107 includes a definition of Indigenous Peoples implies Indigenous 

Peoples had maintained a separate identity despite the colonization process. Article 1 also 

' "Indigenous and Other Tri'bal and Semi-Tribal Populstions in Independent Co~~~hies", ILO, 40th 
Sess. No, 107,328 U.N.T.S. 247 (1959) mereinafter ILO Convention No. 107J See, Appendix DI for a chart 
of the UN humaa rights bodies and the position of the ILO as a speciaIized agency. 

Ibid Article Z(1). 

Ibid Article 6: The improvement of the conditions of Lifc and work and level of education of the 
population concerned shall be given high priority in plans for the over-all economic development of areas 
inhabited by these populations. Special pmjects for economic development of areas in question shall be so 
designed as  to promote such improvement 

"This Convention explicitly provided the aim m assimilate indigenous populations into states on an 
equal basis with other inhabitants": Catherine J. Iorns, Wgenous Peoples and Self-Determination: 
Challenging State Sovereignty", (1992) 24 Gue Western Journal of International Law at 201 bereinafter 
Ions]. 
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contained application provisions? Rather than refer to Peoples, the Convention applies to 

"populations" who are descended "from the population which inhabited the country, or a 

geographic region to which the country belongs, at the time of conquest or colonisation" and 

who tend to live "more in conformity with the social, economic and cultural institutions". 

Under this definition, Indigenous Peoples come &om areas conquered or colonized. This 

is a small admission, but a significant one for the application of international standards 

established outside the LO process. 

The Convention did not envisage Indigenous Peoples continuing to exist on their 

lands The language of the Convention projects gradual integration. Some Articles do refer 

to the protection of the Indigenous Peoples, but the conditions proposed are short term and 

transitory. For example, in Article 3 (2)(b), the ILO recommends that: "Care shall be taken 

to ensure that such special measures of protection will be continued only so long as there is 

need for special protection and only to the extent that such protection is necessary." The 

whole Convention was designed for the integration and disappearance of Indigenous Peoples, 

which was promoted as  the inevitable result of the integration and education of the Peoples. 

The Convention was strongly criticized by Indigenous Peoples for having: 

ILO Convention 107, supra note 5 Article 1: "(a) members of tribal or semi-tnial populations in 
independent countries whose social and economic conditions are at a less advanced stage than the stage reached 
by other sectors of the national community, and whose status is regulated wholly and partially by their own 
customs or traditions or by speciaI laws or regulations; (b) members of triial or semi-tribal populations in 
independent countries which are regarded as indigenous on account of their descent fiom the populations 
belongs, at the time of conquest or colonisation and which, irrespective of their legal status, Live more in 
conformity with the social, economic and cultural institutions of that time than with the institutions of the 
nation to which they belong. 2. For the purposes of this Conventiou, the term "semi-tni includes groups and 
persons who, although they are in the process of losing their tn%d characteristics, are not yet integrated into 
the national community. 3. The indigenous and other t n i  or semi-tni populations mentioned in paragraphs 
1 and 2 of this article are refmed to hereinafter as 'the populations concerned'". 
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ethnocentric conceptions and a programmes of directed integration. Rather than 
providing a source of rights for indigenous peoples seeking to retain their territorial, 
politic& sociai, and cultural integrity, the instrument mandates the gradual 
integration of indigenous individuals into natioaal societies and economies, thus 
legitimizing the gradual extinction of indigenous peoples as such. lo 

Convention 107 contained no special recognition that Indigemus Peoples have rights under 

any internafioad law regime to their own identity or their own territories. Convention 107 

h n e d  some recognition of the rights to land under Part IL Article 11 recognized that: "The 

right of ownership, collective or individual, of the members of the populations concerned 

over the lands which these populations traditionally occupy shall be recognized." However, 

Article 12 allowed a state to take Indigenous traditional lands "under national laws and 

regulations for reasons related to national security and in the interests of national economic 

development". The positive aspects of the Convention were quickly overshadowed by the 

interests of the states in Indigenous lands and resources. 

Although Convention 107 makes some move to protect Indigenous rights in a Limited 

way, apparently this was not the main focus. The ILO Convention 107 provided for the 

recruitment, employment, haining and education of Indigenous Peoples. All of the measures 

were to last as long as it took to integrate Indigenous Peoples into a state, as set out in Article 

22(1).11 Through Convention 107, the ILO considered it was addressing problems by fitting 

Indigenous Peoples into their states. The Convention did not protect the right of Indigenous 

'O Howard Betman, T h e  International Labour Orgaaisation and Indigenous Peoples: Revision of ILO 
Convention No. 107 at the 75th Session of the International Labour Conference, 1988", (1988) 41 International 
Commission of Jurists - The Review at 48 ~ereinafk Berman, IL0 R&ion]. 

ILO Convention 107, supra note 5 Article 22(1): "Education pmgmnmes for the populations 
concerned sfiall be adapted, as regards methods and techniques, to the stage these populations have reached 
in the process of social, economic and cultural integration into the national community." 
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Peoples to remain Indigenous and to determine their way of life. 

In the thirty years since Convention 107, there is M e  evidence that it was accepted 

by Indigenous Peopled2 Convention 107 was originally ratified by only twenty-six 

countries: " 14 are in Latin America, four in Asia, six in Af?ica, and the Middle East, and two 

in The iimited amber of state members of the ILO who ratified Convention 107, 

along with the strong Indigenous criticism of the Convention, led to a revision process. As 

acknowledged by the KO, the instrument had become "repugnant".L4 The ILO wanted to 

retain its credibility on the international stage as a promoter of human rights and Convention 

107 was creating ~ c u l t i e s  for the image of the organization: 

International standards are likely to prove effective only if they are adapted to the 
needs of the people they protect and to the various national situations in which they 
are to be applied; and if the people concerned have the resources, knowledge and 
access to legal and administrative machinery necessary to secure their imple- 
mentation. '* 

The original wording of this Convention did not meet standards of protection required by 

Indigenous Peoples. The instrument proved ineffective for the assimilation of Indigenous 

Peoples into national structures, so the ILO was obligated to revise Convention 107. The 

' 2  "Although directed integration of the kind contemplated by Convention 107. was viewed as 
progressive in the 1940's and 50's, in the context of indigenous peoples it is readily apparent that state 
programmes of this nature have been a dead letter for many years. Indigenous peoples and human rights NGO's 
have avoided attempting to utilize the restficted through exceueut review of procedures of the ILO for fear of 
giving any credibility to the substantive provisions and general orientation of the instrument" (Bennan, ILO 
Revision, supra note 10 at 49). 

l3 Lee Swepston and Roger PIant, "lnteraational Standards md the Protection of the h d  Rights of 
Lndigenous and T n i  Populationsn, (1985) 124 Inrematzonal Labour Review at 93 [hereinafter Swepston and 
Plant, Standmds]. 

" "Indeed, Convention 107 hs been an embamsoment to the LO.  At the opening session of the 
revision committee ... Mr. Aamir Ali, representing the Director General, descn'bed the philosophy of the 
Convention as 'repugnant' " (Berman, ILO Revirion, supra note 10 at 49). 

" Swepmon and Plant, Standmdr, supra note 13 at 92. 
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revision process is discussed later in this chapter. 

2 UN Charter 

The League of Nations wanted to protect minorities, but failed? When the United Nations 

was established, rights of minorities were not mentioned in either the Charter or the 

Universal Declaration of Human Rights.17 In the following years, there were several efforts 

to bring the organization back to the issue of minorities: "Three times - at its third, fourth 

and fifth session - the Sub-Commission has recommended that the Commission on Human 

-- - - 

'%or quite a long thane (at least 20 years) after the end of the Second World War, it was thought - 
and stated in writing - that the question of international protection of minorities was no longer topical. The 
system of protcction built up under the League of Nations had cohpsed with the demise of that organization, 
and the Universal Declaration of Human Rights adopted in 1948 by the General Assembly of the United 
Nations did not mention the question of the treatment of persous bebnging to ethnic, religious or Linguistic 
minorities. Moreover, the emphasis placed in the internationd order on the imperative need to ensure respect 
for basic human rights seemed to imply that it was no loager necessary to protect in any special way the 
interests of minority groups, or, more specifically, of individuals belonging to each groupsw: Francesco 
Capotorti, Study on the Rights of Pefsom Beloaging to Ethnic, Religious and Linguistic Minorities (New York: 
lJnited Nations 1979) WCN.4f SubZ 384/Rev- iii @xeinafter C4potorti Stu@]. 

I7 UNGA Resolution 217A 0, UN. Doc. A1810 ,3rd Sess. The U n i v d  Deckation is not a 
treaty but a resolution adopted by the GA which has no force of law. "Some lawyers have argued that the 
Universal Declaration of Human Rights has, over the time, become part of customary international law, or at 
least strong evidence of custom. Even if this is true, the Universal Declaration per se does not establish 
international legal obligationsn: Jack DoanelIy, International Human Rights (Boulder, Col: Westview Press, 
1993) at 1 I. The Declaration was not binding on the member states. It was not an instrument to be signed 
'The Declaration was designed as ie preamble indicates, to provide 'a common understanding' of all human 
rights and fimdamcntal fkdoms referred to m the United Nations Charter, and to serve as a common standard 
of achievement of all peoples and nations": Thomas Buergenthal, "International Human Rights Law and 
Institutions: Accomplishments and Prospects" (1 988) 63 Washington Lmv Review at 8. 
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Rights adopt a draft resolution defining minorities." l8 

Whea the League was formally dissolved by its membership in 1946 and replaced 

by the United Nations7 the UN Charter set out a process for universal peace that was to be 

achieved and maintained through recognition of the right of selfaeennination of Peoples. 

The issue of its general application to minorities was not raised - it was assumed that 

minorities were protected under the general principles outlined in the Charter. The question 

as to whether minorities constituted Peoples as envisioned by the Charter was not addressed. 

It is unclear whether the Charter specifically rejects the protection of minorities as 

a viable aim of the United Nations. Further, dBiculty is encountered with implementation 

since the interpretation of the language contained in the Charter and the purposes as set out 

in Article 1 is controversial. The interpretation that should be given to "nation", "sew 

determination" and "Peoples" has yet to be M y  clarified. One of the main complications 

in extending rights to minorities and Indigenous Peoples is the position that international law 

is based on rights of states and not on rights of the people within the state. The lack of clear 

definitions was addressed often by the UN, as the organization has struggled to determine 

the scope of its Charter and the means to implement its provisions: 

In the discussion in the United Nations concerning the definition of the terms 
"peoplei1 and "nation" there was a tendency to equate the two. When a distinction was 
made, it was to indicate that "people" was broader in scope. The significance of the 
use of this term c e n t d  on the desire to be certain that a narrow application of the 
term "nation" would not prevent the extension of selfaetermination to dependent 
peoples who might not yet qua1i.Q as nations. ... a nation was composed of the people 
belonging to the same ethnic group; that the land on which the nation was settled 
should be delimited; that the individuals concerned should show a collective will to 
live togetheq that a nation was the product of a common consciousness of common 

l8  Capoforti SNdy, supra note 16 at 5 at p o n  52. 
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ideals which were reinforced often but not necessarily always by racial, Linguistic, 
and cultural ties; that a nation was the community to which one belonged by one's 
own choice; and that in the last analysis the only valid standard was a subjective one, 
in the sense that any group of people living in a determinate territory constituted a 
natioa if it were conscious of itself as a national entity and asserted itself as such. l9 

While no accepted definition for "Peoples" was insated in Article l(2) of the Charter, there 

are strong indicators that the Peoples must be collectively organized into a political authority 

with a territory within a state (discussed by Espiell infa). In the end, the Peoples as subjects 

in law themselves determine and assert their right of ~e~detennination. 

While no definition for "Peoples" has been ratified yet, some guidelines have been 

developed for detecting who are Peoples with a right to self-determination in need of 

protection: The UN has established that: 

The right does not apply to peoples already organized in the fonn of a State which 
are not under colonial and alien domination, since resolution 15 14 (XV)20 and other 
United Nations instruments condemn any attempt aimed at the partial or total 
disruption of the national unity and the territorial integrity of a country. If, however, 
beneath the guise of ostenslIble national unity, colonial and alien domination does in 
fact exist, whatever legal formula may be used in an attempt to conceal if the right 
of the subject peaple concerned cannot be disregarded without international law 
being violated? 

The UN has limited the exercise of the right of self-detefmination to those peoples under 

l9 The author went on to Iink the right of seffdefennination to peoples and nations and the thctatiom 
of the use of the terms set out in the UN Charter. He wrote: "Article l(2) of the Charter mentioned the right 
of selfdetermiaation of peoples in connection with a statement that one of the pwposes of the United Nations 
was to develop friendly relations among nations. In this regard the word 'peoples' was synonymous with 
'nations' and signitied a group fomting a political unit within a state under the authority of a government. It 
would therefore not apply to dependent people": Harold S. Johnson, &If-Derenninafion wr'lhin the Community 
of Nations (Leyden: A.W. Sijthoff, 1967) at 55-56. 

%latation on the Granting of independence to Colonial Countries and Peoples Resolution 15 14 
(XV) 14 December 1960, GA Official Records, 15th Session, Suppl. no. 16 (A.14884) at 66 [hereinafter 
Declaration on Decolonization]. 

*' Michla Pornerame, Sel/-Detennination in Law and Practice: l7te NAY Doctrine in the United 
Nations (The Hague: Martinus Nijhoff Publishers 1982) at 15 [hereinafter Pomerance, Self-Detennination]. 
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colonial or alien domination through General Assembly resolution 15 14 entitled Declaration 

on the Granting of Independence to Colonial Countries aud Peoples, yet has circumscribed 

the right, as follows: 

Any attempt aimed at the partial or total disruption of national unity and the 
territorial integrity of a country is incompatible with the purposes and principles of 
the Charter of the United Nations? 

Thus, if a Peoples are under colonial or alien domination, they have a right to self- 

determination and to free themselves, but they cannot exercise the right if it m l t s  in 

disruption of the state. In the latter case, the right can be exercised only with the consent of 

the concerned state. It appears unlikely that a colonizing state will voluntarily allow its 

territorial integrity to be disrupted in order for the Peoples to exercise their right to self- 

determination. Indeed, given the resolutions passed by the GA, states have protected 

themselves against such an event. The limitation placed on the exercise of the right of self- 

determination by resolution 15 14 in 1960 was hther limited by GA resolution 2625 passed 

one decade later by the General Assembly. The 1970 Declaration on Friendly Relations 

states in pact: 

Nothing in the foregoing paragraph shall be coastrued as authorizing or encouraging 
any action which would dismember or impair, totally or in part, the territorial 
integrity or political unity of sovereign and independent States conducting 
themselves in compliance with the principle of equal rights and self-determination 
of peoples as described above and thus possessed of a government representing the 
whole people belonging to the territory without distinction as to race, creed or colour. 

Every state shall rethin from any action aimed at the partial or total 
disruption of the national unity and territorial integrity of any other State or 

- - - - - - - . - - - - - 

Declaration on Decolonization, mpm note 20. 

Chapter 3 1 page 100 



country.* 

The application of the Declaration on Friendly Relations firrther qualifies the exercise of the 

right of self-determination by Peoples within a state. There is also a restriction placed on a 

state h m  interfiering with the internai ~ t y  of another state- This is the retrenchment of the 

customary international law nonns whereby the domestic concerns of a state are strictly 

internal mattem and are not subject to international review or 

In Chapters XI, W and the UN Charter further stipulates responsibilities of 

members for Non-Self-Governing Territories and the role of the International Trusteeship 

system in relation to peoples who have not yet attained a N1 m e a m  of self-government in 

their territory. These chapters of the Charter recognize that the problems of Non-Self- 

Governing Territories were of a concern to the UN if peace was to be maintained. There was 

a general recognition by the member states that certain territories should be decolonized to 

keep the peace? It is a sacred trust of the members to promote the utmost right of peoples 

Decfaration on Principles of International Law concerning Frimdy Relations and Co-operation 
among States in accordance with the Charter ofthe United Nations, General Assembly Resolution 2625 (XXV) 
of 24 October 1970 [hereinafter Declaration on Friendly Relations]. 

24 "Under intetuational law any government, whatever its nature, dictatorial, democratic (western 
style) or military, so long as it is in effect control, is admitted in the intematiod community. The question 
of determitl-ation of its nature is not raised. This is because the international community presumes (fiction) 
that an effective established, sovereign, independent g o ~ ~ e n t  is a self-determined government. It is, 
therefore, fit to participate in international obligations. lfthe criterion of self-determination, in the sense of a 
fke expresslxpresslon of popular choice, were applied to a dictatorial government, such a government would not be 
allowed to participate in international obligations and would thus be treated as unfit to take a place in the 
international communityn: RS. Bhalla, T h e  Right of Self-Determination in International Law" in William 
Twining, ed, Issues of Self-Detrmmination (Aberdeen: Aberdeen University Press, 199 1) at 92. 

%N Cbaner, ,Chapta XI is the "Declaration Regarding NonSeIf-GoveLniDg TTmitori," while W 
and Xm relate to trusteeship. 

26 'Ibe dnfthrg of these provisions in the Charter were not without conmversy. Chamian Edwards 
Toussaint reviewed the draftiug of the Chapter as a disagreement between the colonized and the colonker. 
Toussaint writes that "m reality, howwer, had Chapter XI not been loosely drafted it would probably have been 
impossl'ble to obtain the agreement of all the participants in the San Francisco Conference to its incorporation 
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for the well-being of the inhabitants. The sacred trust when discharged would allow peoples 

to join the family of nations. The question remains: what meaning can be given to Peoples? 

The Charter does not contain a definition of "peoples" who have a right to seWdet- . . 
on* 

However, there is some guidance in the Charter related to peoples and the right of seK 

determination in the provisions to the implementation of the right for Non-Self-Governing 

Territories: 

Chapter XI is a declaration on Won-SeKGovemiag Territories". The territorial 
aspects is vital: the Chapter refers to "territories whose peoples have not attained a 
full measure of self-government"; the sacred trust is to promote "the well-being of 
inhabitants of these territories". A territorial concept of seM-determination appears 
to rule out minorities without a specific territorial base? 

The Charter presented the members with established goals. The difficulty for the 

organization has been to achieve those goals. 

Peoples Living under a colonial or alien state imposed on them who sought to use the 

provisions of the UN Charter to fkee themselves, were limited by these two resolutions of the 

General Assembly. A state can use its national legal system to conceal or deny the right of 

the Peoples by claiming potential disruption of its territorial integrity. Violations of the 

Peoples rights ought to jUStifY interfefence in the intetflal affairs of a state: however, the right 

of interference has been qualified by the right of the state to its territorial integrity. 

Following this analysis, the application of GA resolutions 1514 and 2625 allows for 

m the Cbarter, leaving it with no word of concern for non-self-govcmhg peoples. A loose and vaguely worded 
legal instrument tends to be an asset rather than a liability inasmuch as it is capable of development without 
f o d  amendment" in 'The Colonial Controversy m the United Nations" [I9561 10 Yearbook of World Aflairs 
at 171. 

" Patrick Thombary, Self-Determination, Minorities, Human Rights: A Review of International 
Instruments [I9891 38 International and Comparative Law Quarterly 867 at 872- 
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Limitations on the state to promote the equal rights and self-determiuation of Peoples as set 

out in the Charter. The member states of the UN may have constructed the Limitations on 

the right of self-determination, but the principle of self-determination still needs to be 

addressed: 

The principle of selfdetermination is acceptable as a legal principle only in 
application to the liberation of colonial territories. ... In international law, the 
principle of sewdetermination is applied to people who have been deprived of it - 
deprived of the right to determine their own political, social and economic status. ... 
[Self-deter- mination] is in reality a restoration of the status of which they were 
deprived by the colonial power? 

If the principle of selfaetermination relates to the Liberation of a territory, then 

decolonization is a right that is applicable to all Peoples excepting Indigenous Peoples who 

were originally colonized by the European sovereigns. The resolution applies to certain 

Peoples, but Peoples preceded by the word "Indigenous" are not accorded the same 

consideration by the General Assembly or the Special Committee established to oversee the 

decoloaization process. The resolutions have been inconsistently applied. The reluctance 

of the UN to apply the Declaration to assist Indigenous Peoples to achieve self-government 

is a glaring example of a double standard and an unequal application of the principles as set 

down the General Assembly. 

The UN General Assembly has continued to pass resolutions and declarations29 and 

" "In United Nations practice, for General Aarmbly resolutiom a 'dechtion' is a fond and solemn 
instrument, suitable for rare occasions when principles of great and lasting importance are being enunciated 
such as the Declaration on Human Rights. A recommen&tion is less formal. Apparent Erom the distinctioa 
just indicated, there is probably no d i f f i c e  between 'recommendation' and a 'declaration' in the United 
Nations practice as far as strict legal principle is coacemedn Hanna Bokor-Szego, The Role of the United 
Nations in International Legidation (Amsterdam: North-Holland Publishing Company, 1978)at 7 1. 
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treatied0 upholding the right to ~e~determiclation as a principal goal3' in conventional and 

customary international law without deciding the legal nature of the p ~ c i p l e .  To remedy 

this omission, the Economic and Social Council comssioned a Special Rapporteur to study 

on the history of the right of selfaetermintion within the United Nations. 

a Cristescu Study 

Special Rapporteur Aureliu Cristescu undertook to review the principle of sellrdetennination 

of peoples as a contriiution to international law, taking special care to review the 

conventiod law, custom, general principles of law and jus cogens. He reported: "As fu as 

conventional law is concerned, the principle is stated in the Charter of the United Nations 

and the two International Covenants on Human Rights"." Following the review of the 

resolutions and other actions taken by the GA, Cristescu concluded that the principle is: 

no longer just a moral or political postulate. Owing to the very close link which 
exists between self-deteRnination and the maintenance of international peace and 
security, it is no longer regarded as a purely domestic problem? 

The Special Rapporteur spent some time in his report to address the issue of 

30 International Covenant on Economic, Social and Culanal Rights (1966) 993 UN-T.S. 3 (adopted 
on 16 December 1966 and entered into force on 3 January 1976) mereinafter ICESCR] and International 
Covenant on Civil and Political Rights (1966) 999 UN-T-S. 171 (adopted on 16 December 1966, entered into 
force 23 March 1976) @xreinaAer ICCPRI- 

3bnited Nations General Assembly resolutions 165-, 18 10 0 , 1 9 5 6  (XMQ, 2 105 (XX), 
21 89 0 , 2 3  1 1 0 , 2 3 2 6  0 , 2 4 2 6  0 , 2 4 6 5  0 , 2 5 4 0  0, 2555 0 , 2 6 2 1  
(XXV), 2704 OCXV), 2706 OCXV), 2870 0, 2908 0 , 3 1 1 8  0 , 3 1 6 3  0, 3328 
(xxrx), 3300 (XMX), 3481 OCXX), 3482 OCXX) and 381 (XXX). Cited in: n e  hisrorical and current 
development ofthe right of self-determination on the baris of the Charter of the United Nations and other 
instruments adopted by United Nations organs, with partbdar rejiience to the promotion and protection of 
human rights andfimdamentalfieedonrr, Aureliu Cristescu, Special Rapporteur E/CNCN4ISub.2/L.64 1 at 4,8 
July 1976 Cbereinafter Ciirtesu Shrtj]. 

32 lbid at 9 para 30. 

33 bid at 1 1 para 44. 
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decolonizatioe He acknowledged that the right of self-determination of peoples is a critical 

element in the history of the UN and "has been invoked more often than any other Charter 

principle of international law, for it profoundly aEiectS the lives of peoplesw? He found that 

there is no distinction between Peoples and Indigenous Peoples, stating that: 

the struggle against colonialism is the most important field of application of the 
principle of equal rights and seK-determination of peoples. ... In our era of de- 
colonization and elimination of colonialism, the principle of equal rights and self- 
determination of peoples is of vital importance, for it represents the essential 
objective of peoples and countries struggling against colonial domination and 
exploitation, an objective for which those subject peoples have made enormous 
saCTifSces,SS 

The report of the Special Rapporteur did not lead to the WN extending the provisions 

contained in the GA Declaration on Decolouization to Indigenous Peoples. The principle of 

self-determination is applicable to Peoples who meet the W s  criteria of "Peoples" and of 

colonized people. Cristescu acknowledged that Indigenous Peoples, such as those in the 

Americas, are appropriate Peoples to whom the right of self-determination as a legal 

principle should be applied. The right of self-determination of Indigenous Peoples in the 

Americas is to determine their political, social and economic status denied by their 

colonizers. A recognition of the right of self-determination would restore the status of such 

Peoples to theu pre-contact position. 

3 Studying Minorities and Peoples 

- - -  - - . -  

Ibid at 31 para 139. 

35 hid at 32 paras. 140 and 141. 

Chapter 3 / page 105 



Following the formation of the United Nations, no immediate action was taken by either the 

Commission of Human Rights or its Sub-Commission on the Prevention of Discrimination 

and Protection of Minorities (Sub-commission)M in relation to minorities or Peoples. For 

the next thirty years, many studies were uudertaken by the Sub-commission to review 

different aspects of the issues related to minorities. Three si@cant studies - by Espiell, 

Capotorti and Deschenes - were undertaken by the UN to review language for the 

implementation of the Charter and related resolutions, declarations and covenants. They are 

briefly reviewed herein to highlight some difliculties encountered with definitions. One 

recurring theme in the studies relates to the right of seEdetennination. 

a Espiell's Study 

In 1974, Special Rapporteur Hector Gros Espiell undertook a review for the Subcommission 

of the right to self-determination and its relationship to implementation of UN resolutioa~?~ 

In determining the scope of the study, the Special Rapporteur needed to define the legal 

status of Peoples with a right to self-determination. Early in the report, Espiell concluded: 

Self-determination of peoples is a right of peoples, in other words of a specific type 

Sa, Appendix III for a chart of the UN human right W-es and the Sub-conrmission's position in 
the hierarchy. 

The Right to SeIf-Detenninatkm impiemen~crlion of United Nariom ResoIu!ibns (New Yok- UDiDd 
Nations, 1980) E/CN.4/Sub.2/4OS/Rev.l bere idk  E;rpielZ Study]. A resolution adopted by the Commission 
on Human Rights on 20 February 1974 set out the mandate of the study which took six years to complete: '*[be 
General Assembly considering resolution VIII of the International Confmce on Human Rights (Teheran, 
1968), emphasized the importance of the universal reakation of the rights of peoples to seM-determination and 
of the speedy granting of iudcqmdence to colonial countries and peoples for the effective guarantee and 
observance of human rights. ... [TJhe General Assembly deemed it necessary to continue the study of ways and 
means of ensuring international respect for the righk of peoples to self-determination" (at 1 at para. 2)- 
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of human community sharing a common desire to establish an entity capable of 
fimctioning to ensure a common future. It is peoples as such which are entitled to the 
right to selfdettenninati on Under contemporary international law minorities do not 
have this right. 

Under EspieU's study, Peoples were to be considered as diffierent from minorities under 

contemporary international law. His analysis was based on international instruments that 

contained language related to the right of selfaetennination and to the process of 

decolonization, including the UN Charter and the two declarations on Decolonization and 

Friendly Relations. In this regard, the Special Rapporteur concluded: 

It is necessary, in the Special Rapporteur's view, to specify that if the national unity 
claimed and the territorial integrity invoked are merely legal fictions which cloak the 
real colonial and alien domination, resulting h m  actual disregard of the principle 
of self-determination, the subject people or peoples are entitled to exercise, with all 
the consequences thereof, theu right of ~e~determination.'~ 

If a state intends the argument of tenitorid integrity to deny the rights of peoples to self- 

determination, Espiell recommended that the international community view this misappli- 

cation of the principle of seIf-detennination as contrary to the purposes of the UN Charter. 

During Espiell's review, the International Covenant on Civil and Political Rights 

(ICCPR) and the International Covenant on Economic, Social and Cultural Rights (ICESCR) 

entered into force in 1976? Both Covenants contain a provision on self4etermination in 

theu first Article? Espiell reviewed Article 1 but omitted reference to ICCPR Article 27" 

39 bid at 14 at paras. 90-91. 

ICCPR and I C E S a  supra at note 30. 

*' ICCPR supm at note 30. Article 1. 

42 ICCPR . supra at note 30, Article 27: 'In those States which etbnic. religious or linguistic minorities 
exist, persons belonging to such minorities W not be denied the right, in community with the other members 
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on minority rights and its application, for the Rapporteur bad concluded that minorities do 

not have a right to self-det- . .  
on: 

The critical attitude shown by a considerable body of legal opinion in the 1950's 
towards the inclusion of the selfdetermination of peoples in the two International 
Covenants on Human Rights, an attitude based on a denial of the legal character of 
the principle of seIf-dettamintion of peoples or on the essential difference in nature 
between this "right of peoples" and human rights has been already been overcome. . . 
For contemporary international law, the ~Ifdetemunahon of peoples, in addition to 
being a principle of international law, is a right of peoples under colonial and alien 
domination and a condition or praequisite for the existence and enjoyment of all the 
other rights and W o m s  of the individual. 43 

Once the Special Rapporteur had decided that self-determination is a fimdarnental right of 

Peoples under colonial and alien domination, he observed that, to enjoy their rights as 

Peoples, they must be free fiom alien domination: 

Decolonization is the best guarantee that what remains to be done in this area can be 
done. ... the last stage in the history of decolonization needs to be property planned 
... to be completed should be as rapid, effective and radical as it ought to be and 
should remain consistent with respect for human rights and for the principles of 
international law laid down in the Charter of the United Nations? 

Espiell concluded that seKsdetennination is a legal principle for the liberation of colonized 

Peoples. He believed that the UN has a positive duty on states to support this goal. 

As noted, the two 1976 Covenants contain identical language in Article 1 of each 

treaty: "All peoples have a right to self-detaminationt'".U It is a significant inclusion because 

both of the Covenants relate to the protection of individuals rather than "Peoples": 

of their group, to cnjoy their own culture, to profess and practice their own religion, or to use their own 
language". 

" Espieil Study, supra note 37 at 9 at para. 52. 

Espieil Study, supm note 37 at 66 at para. 285. 

" ICESCR and ICCPR, supra note 30 . 
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The provision in Art. 1 of both Covenants is however important because for the first 
time this right bas been formulated within a universal document concemiog human 
rights ie. a universal instrument which recognizes the legal beginning of both 
Covenants (and not within the Iist of other human rights) is an indication that this 
right was considered as a prerequisite for the realization of all other human rights? 

Espiell's conclusion that minorities are not i'Peoples'l was M e r  emphasized in the 

International Covenant on Civil and Political Rights (ICCPR), which contains a separate 

article for the rights of members of minorities, Article 27.O The h a 1  wording of Article 27 

was thought to be a substantially weaker in two regards. "First, the right was vested in 

individuals, not groups, and second, it imposed a purely passive obligation on Statedta The 

attempts by the United Nations to protect minorities in this Covenant was at best: 

the minimalist version of minority rights- Minority rights are not promoted by such 
a provision (Article 27). Minorities are not given special economic, social or political 
advantages, nor its their position made secure against majority culture, language, or 
religion!9 

The difliculty presented by Article 27 for its implementation was the lack of a definition of 

a minority. This omission led to another study, this one on the scope of Article 27. 

Anna Michalska, "Rights of Peoples to Self-determination in hternational Law" in William 
Twining, d, issues of Self-Detemination (Aberdeen: Aberdeen UniveLSity Press, 199 1) at 8 1, 

" ICCPRmpra note 30. Philip Vuciri Rnmsga hss written a complete analysis of article 27 and its 
long drafting history in: 'The Bases of Minority Identity" (1992) 14 Human Rights Quarter& at 409. He 
writes: "The history of the drafting of Article 27 illustrates that the identities specified in it were meant to be 
exhaustive, so that 'race' is excluded While the article specifies etlmicity, religion and language, these terms 
need to be interpreted separately h r n  their common meaning in sociology and linguistics. The difference 
between the League and the UN criteria underhes the rpquirement of interpretation m light of the particular 
circumstance of the situations addressed" (at 428). 

Asbjorn Eide, "The Sub-Commission on Prevention of Discrimination and Protection of 
Minorities", in Philip AIston cb ,  The United Nations and Humon Rights A Critical Appraisal (Oxford: 
Clarendon Press, 1992) at 220. 

49 Ibid. 
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b Capotorti Study 

Special Rapporteur Francesco Capotorti commenced a study for the Sub-commission on 

Article 27 of the ICCPR, as "the first internationally accepted rule for the protection of 

min~rities"?~ Capotorti's study points out the confusion of principles related to protecting 

minorities. He was unable to come to any final resolution of the issues. In the end, he chose 

to recommend that the Sub-commission consider drafting a Declaration on the rights of 

minorities. In spite of his recommendation, there was very Little activity until 1992. Then, 

the General Assembly adopted a resolution setting out the rights of minorities - forty-six 

years after the founding of the United Nations. The resolution was adopted without the 

inclusion of a definition of  a minority group.S' Capotorti did propose a definition of 

minoritygR but it was never adopted by the Sub-commission. There was no mention of a 

right of selfaeterxnination in his definition, agreeing implicitly with the conclusion reached 

by Espiell's study. In spite of the very general nature of the proposed definition, no action 

was taken to adopt i t  Rather than act on Capototti's proposed definition, the Sub- 

commission wanted to be more certain and so undertook another study of the issue. 

Capotorti Study. mpra note 16 at 1 para. I .  

%NGA Resolution 471135 which proclaimed t6e Declaration on the Rights of Persons Belonging 
to National or Ethnic, Religious and Linguistic Minorities, 18 December 1992 mereinafter Declaration on 
Minorities]. 

-torti pmposed the following definition for minority 'is a group numetically in6erior to the rest 
of the population of a State, m a non-domhmt position, whose members - king nationals of the State - possess 
ethnic, religious or linguistic -cs differing h m  those of the rest of the population and show, if only 
implicitly, a sense of solidarity, directed towards preserving their culture, traditions, religion or language" 
Patrick Thornberry, international law and the Rights of Minorities (Oxford: Oxford Press, 199 1) at 6. 
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c Deschenes Study 

In 1985, a Cansdian expert, Mr. Justice Jules Descheaes was asked by the Sub-commission 

to mbmit a report on the definition of minorities? In his report submitted on 14 May 1985, 

Mr. Justice Deschena attempted his own definition of "minority" as follows: 

A group of citizens of a State, constituting a numerical minority and in a non- 
dominant position in that State, endowed with ethnic, religious or linguistic 
characteristics which diEfer fhm those of the majority of the population, having a 
sense of solidarity with one another, motivated, if only implicitly, by a collective will 
to slarive and whose aim is to achieve equality with the majority in fact and in law." 

There are similarities between the working definitions of Capotorti and Deschenes. Both 

Special Rapportem refer to minorities in relation to the majority population within a state. 

A numerical consideration is integral to the definition. In addition, both refer to the ethnic, 

religious and linpuistic discreteness of the groups within the state. Both also infer that 

members of minority groups desk to maintain their sense of solidarity with one another. 

In his report, Mr. Justice Deschenes examined the work of another Special 

Rapporteur, Martinez Cobo (discussed in Chapter 2). The Cobo and Deschenes studies for 

the Sub-commission were conducted in the same period. Cobo's working defkition of 

Indigenous Peoples was: 

Indigenous communities, peoples and nations are those which, having a historical 
continuity with pre-invasion and pre-colonial societies that developed on their 
territories, consider themselves distinct fkm other sectors of the societies now 
prevailing on those territories, or part of them. They form at present non-dominant 
sectors of society and are determined to preserve, develop and transmit to future 

" Promotion. Protection and Restoration of Hman  Rights at the NationaZ, Regional and 
International Level Prevention of Discrimination and Protection of Minorities, Proposal concerning a 
definition of the tenn "minority": UN Doc. E/CNCN41Sub-U1985/3 1 and Corr. 1 bereinafter Deschenes Study]. 
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generations their ancestral territories, and their ethnic identity, as the basis of their 
continued exisfence as peoples, in a c c o ~ c e  with their own cultural patterns, social 
institutions and legal system? 

DBeretlces betwee~l Cobo's definition of Indigenous Peoples and the Capotorti and the 

Deschenes definitions of minorities are interesting. In the proposed definitions of minorities, 

the points of distinction separating the group h r n  the surrounding society include ethnic, 

religious or linguistic characteristics. They do not include minority political rights nor their 

historical continuity to a territory - and there is an unspoken assumption that minorities can 

exist without a tie to the territory. Mr. Justice Deschenes concludes: 

This text [Cobo's] contains elements which are characteristicy if not of all minorities, 
at least of some of them, such as historical continuity, distinction fmm other sectors . - 
of society, nondorninant situation, and det-on to preserve distinctive charact- 
eristics. Firstly, however, these do not apply to all minorities. Secondly, a number 
of other typical characteristics are lacking, such as the numerical situation and 
reference to citizenship, to name only two. ... It does not appear that the description 
of Indigenous populations proposed by Mr. Martinez Cobo can be used as a basis for 
a general definition of rninoritie~.~ 

Mr. Justice Deschenes rejected including Peoples and minorities within the same definition. 

The fact that the Rapporteur felt the need to address the issue implies that there had been 

discussions on merging the two groups under one definition that could reflect a single reality. 

Finally, Mr. Justice Deschenes refers to the state practice on the issue. He looks to 

the Norwegian government's Foreign Maits Minister who in 1978 said of the proposed 

Declaration on the rights of minorities, which was before the Subcommission: 

" This working definition forms part of Chapter XW (Roposals and Recommendations para. 379) 
in the third (and last) part of the 1986 final report entitled: "Conclusions, proposals and recommendations", 
UN Doc. ECN.4/Sub.U1986/7 and Adb 1-4, Section F, para. 362 and 382. 

" Deschenes Study, supra note 53 at pons. 26,27 and 28. 
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It would seem appropriate to widen the scope of the declaration to include indigenous 
peoples as a separate category and pay attention to their specific needs and rights. 
Indigenous peoples do not necessarily constitute minorities and their situation is in 
many respects different b m  that of national, ethnic, religious and linguistic 
minorities? 

Then, Mr. Justice Deschenes refers to the Canadian situation for guidance and concluded that 

Canada recognizes the differences between Indigenous Peoples and minorities as evident 

h r n  the treatment of the two groups in the Comtitutrrion Act of CanSna:" 

Moreover, the soundness of this conclusion is borne out by recent Canadian history. 
Under the major coostitutiooal amendments of 1982, minorities and indigenous 
populations, far from being amalgamated, were treated separately, and the text makes 
it quite clear that they should not be considered jomtly. Artictes IS, 16,23 and 29, 
for example, of the 1982 Act concern minorities, whereas articles 25,35 and 37 relate 
to indigenous populations. The same is true of the first amendments of the new 
constitution proclaimed on 3 1 May 1984, which relate only to indigenous popula- 
tions. ... The unavoidable conclusion is that the definition which we seek should not 
attempt to deal with the question of indigenous pop~lations?~ 

Deschenes concluded that the United Nations should avoid putting Indigenous Peoples and 

minorities into the same definition. 

The 1985 Deschenes report was supported further by subsequent events withinm and 

outside the United Nations. On United Nations Day in 199 1, the Home Rule Parliament of 

Greenland adopted a resolution making the distinction between Indigenous Peoples and 

minorities, stating how important it is: 

Deschenes Study, supm note 53 at pasa. 29. 

Constil~tim Act, 1982, king Schedule B to the Canada Act 1982 (UX), 1982, c. I 1. 

" Deschenes SNdj supra note 53 at paras. 37 and 38. 

" The Commission on Human Rights established a Worldng Group on Minorities, which drafted the 
text of the Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and Linguistic 
Minorities. Also, it established a Workiag Group on Iodigcnous Peoples which drafted the Declaration on the 
Rights of Indigenous Peoples. 
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that the world's indigenous peoples have fimdamental human rights of a collective 
and individual nature. Indigenous peoples are not, and do not consider themselves, 
minorities. The rights of indigenous peoples are derived h m  their own history, 
culture, traditions, laws, and special relationship to their lands, resou~ces and 
environment. Their basic rights must be addressed within their values and perspec- 
tives? 

Mr. Justice Deschenes study concurs, stating that the rights of Indigenous Peoples are mted 

in their history, c d m ,  traditions, laws and special relationship they have with their lands, 

resources and environment. These attributes are not ascriied to minorities in any of the 

studies undertaken by the UN. 

In 1992, a General Assembly resolution did recognize rights flowing to ethnic, 

religious and Linguistic minorities, but as rights given to individuals not to colle~tives.6~ 

Under Article 9," the Declaration on Minorities made room for the UN system to contribute 

to the 111 realization of rights for minorities. The Centre on Human Rights in Geneva hired 

staff  to implement the Declaration, but they ran into ditFculties. Because there was no 

definition for minorities within the Declaration, the statf could not identify the groups 

covered by the Declaration. A need arose to clarify the application of the Declaration. To 

this end, the Sub-commission, through Resolution 1994/115 of 26 August 1994, called for 

the establishment of a Working Group "to examine, inter aiia, peaceful and constructive 

solutions to situation involving minorities"." This new Working Gmup will exist side-by- 

Elsa Stamatopoulou, "Indigenous Peoples and the United Nations: Human Rights as a Developing 
Dynamic" (1994) 16 Human Rights Quarter& at 73 @zeinafter Stamatopoulou]. 

" Declaration on Minorities, supra note 5 1. 

" "The spe!cialized agencies and other organizations of the United Nations system shall contribute 
to the fidl realization of the rights and principles set forth in this Declaration, within their respective fields of 
competencew Declaration on Minorities, mpra note 5 1 article 9. 

G.A. Resolution l994/ 1 15. 
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side with the Working Group on Indigenous Peoples ensuring claim distinctions between 

their mandates and participants. 

The UN is implementing Espiell's and Mr. Judce Deschenes's conclusions that 

minorities and Indigenous Peoples are dissimilar, with different rights under international 

law. 

The studies undertaken by the Special Rapporteurs have clarified the issues of "Peoples", 

"self-determination" and "minorities". Because of the studies, the UN has been able 

undertake specific action towards canying out the goals outlined in the Charter. 

C INDIGENOUS PEOPLES AT THE UN 

Article 1 of each of the UN Human Rights Covenants recognizes that all Peoples have the 

right of self-determination. A fundamental difliculty, however, relates to the conflict 

between the State and Peoples: 

First of all, it should be recalled that international law is essentially flamed by States. 
They are still the main authors of international legislation. ... [States] are reluctant to 
give their approval to new rules which might threaten their existence. 

A second consideration ... In spite of all their possible shortcomings, States 
generally protect law and order and ensure peacekl coexistence among the human 
beings subject to their jurisdiction? 

The htematiod Covenant on Civil and Political Rights recognized that some human rights 

contain limitations on the rights of individuals within the state's jurisdiction, in order "to 

protect national security, public order (ordre public), public health or morals, or the rights 

" Chrisaian Tornuschat, "Self-Determination m a Post-Colooiol Worldn in Christian Tomuschat, ed.. 
Modern Law of Ser-Defmmination (Dordrecht Martinus Nijloff Publishers, 1993) at 10-1 1. 
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and fieedoms of others"? But, in acceptance and ratification of this Covenant, there are 

many obligations on states, for example, to respect human rights at the domestic level under 

M c l e  2(1), and to submit periodic reports on the Covenant's implementation as part of a 

process established to monitor state compliance. Part IV of the Covenant established a 

Human Rights Committeefl (the Committee) with a twofold mandate.' The reports placed 

before the Committee are subject to review with representatives of the state present to answer 

questions. The Committee also oversees private communications made under the First 

Optional Pn,tocol~ (considered below). Under the preamble of the First Optional Protocol, 

the Committee has the competence to consider communications h m  "individuals claiming 

to be victims of violations of the rights set forth in the Covenad"' In order for the 

Committee to consider communications, the relevant state must have signed the First 

" United Nations, The United Nations and Human Rights (New Yodc United Nations? 1978) at 29. 

" The Human Rights CommitteeT a special organ established by the state parties who signed the 
ICCPR which provides for the election of eighteen experts nominated and elected by the state parties who serve 
in their personal capacity- ICCPR, supra note 30. (Article 28): "The Committee is the principle organ involved 
in implementing the Covenant The members of the Co- are elected by the parties who are State parties 
to the Covenant. .,. In the end, it is State parties who nominate and elect the members. These members sit in 
their capacity and serve a four year tend': Jay A. Sigler, Minoriiy Rights - A Comparative AnaZynk (Westport 
Conn.: Greenwood Press, 1983) at 8 1 PereinaRer Sigler? Minority]. See also: Appendix III to see the position 
of the Committee within the UN structure. Their reports go directfy to ECOSOC. 

"To study reports on the measures States Parties to the Covenant have adopted which give effect 
to the rights recognized therein, and on the progress made in the enjoyment of those rights; to transmit its 
reports, and such general comments as it may consider appropriate, to the State Parties. ... [andl to consider 
communications received h m  individuals, subject to the jurisdiction of the State Party which has recognized 
the competence of the Committee to this effkct, who claim to be victims of a violation by that State Party of 
any of the rights set forth in the Covenant" Sigler, Minbn'ty, supra note 67. ICCPR supra note 30 Article 28. 

@%or a copies of the Fhn and Second O p t i d  Protocols to the I CCPR, see: Dominic McGoldrick, 
The Human Rights Committee IB Role in the ke2opment of the IntentuttbnuI Cbvetulnt on Civil and Political 
Rights (Oxford: CIarendon Press, 1991) at 525 and 53 1 @xreinaAer McGoldrick]. The Fi Optional Protocol 
allows for communications from individuals claiming to be victims of any of the rights set forth in the 
Covenant The Second Optional htocol  relates to the abolition of the death penalty. 
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Optional Protocol to the Covenant, a voluntary move by that state. 

1 First Optional Protocol 

When a state ratifies the International Covenant Civil and Political Rights, it can also 

become a contracting party to the separate First Optional Protocol. In 1976, Canada ratified 

the Fint Optional Protocol which entered into force that year. iadigenous Peoples in Canada 

at once began to use it to take actions against Canada by sending communications to the 

Committee. The Committee has authority to receive complaints only from individuals and 

not h r n  a collective group7* The question of who is covered by communications alleging 

breaches by the state of Articie 1 or Article 27 has been raised before the Committee. In 

addition, the Committee's communication on the merits of a case is not legally binding on 

the state but has petsuasive value only. 

In three casesR taken by Iudigenous Peoples fbm Canada, the Committee has rehwd 

to consider them under Article 1 ; instead, the Committee has used Article 27 to review the 

merits of each communication, implying that the Peoples are minorities." 

" Fii Optional Protocol, Article 1 sets outs that competence of the Committee to receive cornmu- 
ications h m  individuals: A State party to the Covenant that becomes a party to the present Protocol recognizes 
the competence of the Committee to receive and consider communications fiom individuals subject to its 
jurisdiction who claim to be victims of a violation by that State Party to any of the rights set forth in the 
Covenant No communication shall be received by the Committee if it concerns a State Party to the Covenant 
which is not a party to the present Rotocol, 

* 'Ihm cases concerning Indigenous Peopks arose h m  Chmk Sandra Lowlace, UN GAOR, 36th 
Sess. Supp, No. 40 at 134, Bernard Ominayak, U.N. Doc. CCPR/C/30/D/167/1984 and Mi'kmaq Case, UN 
Doc. CCPR/U43/D/20511986, Other Indigenous Peoples have cases before the committee, including the Sami 
from Finland and the Maori of New Zealand concerning their fishing rights. 

" Under the ICCPR, a Human Rights Committee has been established with the power to scrutinize 
alleged human rights violations. For the Committee's view on minorities see: Sigler, Minor@, supra note 67 
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One of these cases, brought by Chief Bernard Ominayak on behalf of the Lubicon 

Cree, is a good example of the inability of the Committee, the ICCPR and the First Optional 

Protocol to address issues on the collective rights of Indigenous Peoples. In the Lubicon 

case,'4 the Chief used the procedure set out under the First Optional Protocol to communicate 

to the Committee that Canada was violating Lubicon rights under Article 1 of the ICCPR. 

The Committee held that collectives could not petition the Committee since only individual 

rights complaints were acceptable to the Committee. In response to the communication 

brought by Chief Omhayak, the Committee wrote: 

With regard to the States party's contention that the authois communication pertain- 
ing to self-determination should be declared inadmissible because the Committee's 
jurisdiction, as defined by the Optional Protocol, cannot be invoked by an individual 
when the alleged violation concerns a 'collective right', the Committee reatFrms that 
the Covenant recognizes and protects in most resolute terms a people's right of self- 
determination and its right to dispose of its naturai resoma, as an essential 
condition for the effective guarantee and obsenrance of individual human rights and 
for the promotion and strengthening of those rights. However, the Committee 
obsentes (as it has already done with regard to communication no. 197/1985) that the 
author, as an individual, cannot claim under the Optional Protocol to be a victim of 
a violation of the right of selfaetenaination enshrined in Article 1 of the covenant, 
which deals with rights conferred upon peoples, as such." 

The Chief, as an individual, could not make a claim that Article 1 of ICCPR was being 

" The Lubicon Cree are a band located m northern Albw They never signed a Treaty with the 
British or Canadian Crowa As a result; they claim that their territory and resources continue to remain under 
their jutisdiction for their own use and disposal. The Lubicon's rights were recognized indirectly when the 
International Court of Justice in W a t m  Szhara detamined that Indigenous Peoples could not have their lands 
taken without their consent, A complete history of the Lubicon People's conflict with Canada is well 
docume~lted ia: John Goddad, Lart Stand of the Lubicon Cree (Vancower: Douglas & Mchtyre Ltd, 199 1). 
See also: Boyce Richardson, "The Lubicon of Northern Alberta - Wrestling with the Canadian System: A 
Decade of Lubicon Frustrationn in Boyce Richardson ed, Drumbeat: Anger and Renewal in Indian Country 
(Toronto: Summerhill Press Ltd, 1989) at 265- 

'* Human Rights Committee, CCPWCT)OR)167/1984,27 July 1987, para. 143 
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violated. h spite of the wording of the First Optionai Protocol and Article 1, the Committee 

reviewed the case under Article 27. 

In another communication fiom hdigenous Peoples h m  Canada, A D .  v. 

claimed that their right to self-determination was denied by the state of Canada. The 

Committee dezided that the commMication was inadmissible as the author could not prove 

"that he was authorized to act as a representative on behalfof the Mikmaq tribal society and 

had failed to support his claim that he personally was a victim of a violation of any rights 

contained in the Covenant"." These two Canadian cases demonstrate that the Committee 

is only prepared to consider cases related to individual rights rather than to the collective 

rights of Peoples set out in the Covenant's Article 1? 

While the Covenant recognizes and protects a People's right of self-determination and 

its right to dispose of its natural resources, as an essential condition for the effective 

guarantee and observance of human rights and for the promotion and strengthening of those 

rights, it has not been extended to cover the rights of Indigenous Peoples. In the Lubicon 

case, the Committee obsemed that the author, as an individual, could not claim under the 

Optional Protocol that the collective right Lubicon to self-determination was being violated. 

Rather, the Committee used Article 27 that deals with the rights of individuals members of 

minorities to determine the scope and extent of the alleged violation of the Lubicon Peoples' 

Human Rights Committee, CCPRAR)of. N39. 

77 McGoldricL, supra at note 69 at 254. 

78 "The view of  the HRC [tic] then appeared to be appeared to be that an individual can only bring 
a self-determination claim in a representative capacity and only for violation of the peoples' right to self- 
determination though no indication is given ofwbat that right includes" McGoldrick, supra at note 69 at 255- 
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rights under the ICCPR: 

The Committee has not attempted to define or establish criteria for a 'people' under 
the article 40 reporting procedure or in its general comment on article 40. Moreover, 
in its final view in Lubicon Lake Battd v. Cimuda the HRC [sic] stated that "the 
question whether the Lubicon Lake Band constitutes a 'people' is not an issue for the 
Committee to address under the OP [sic] to the 'Covenant"'. The decisions in the 
Lubicon Lake Case effectively take the right of s e I f d e t ~ o n  out of the OP [sic] 
s y ~ t e m . ~  

While the Committee was unable to provide a remedy for the Lubicon's collective 

rights, the remedy would only be a non-legally binding communication or statement The 

Lubicon case continues to be examined by the Committee. The Committee appointed a 

Special Rapportee to provide periodic reports on the Lubicon situation and Canada's 

behaviour to the Committee for their review. This is not an adequate solution to the situation 

but at least the case remains an active complaint before the Committee: 

The very concept of self-determination mains a controversial one. The central 
difficulties of reconciling the right of self-determination with the preservation of the 
'territorial integrity' of the State, of identifying the beneficiaries and content of the 
right, and the consequences of the international recognition of the right of self- 
determination in terms of international support remain. The practice of the HRC [sic] 
to date has done little or nothing to shed light on these fundamental problems and 
appears unlikely to do so.81 

The Committee cannot act when the alleged violation is of a "collective right". So far, the 

Committee was not found a way for Peoples alleging a violation of the right of self- 

determination to obtain a remedy under the First Optional Protocol.= 

" McGoldricL, supra at note 69 at 255-256. 

lanos Fodor, Spefiol Rapporteur for FoUow-up on Views of the Human Rights Committee. 

*' McGoldrick., supra at note 69 at 257. 

" "The debate ova self-tion of indigenous peoples has one major advantage over the debate 
of minorities. Minority issues have often involved conflict between neighbouring states, have been exploited 
in the form of hostile propaganda by one state against another, and have threatened international peace": 
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International Court Cases 

The International Court of Justice (ICY) in two significant cases in the early 1970's opened 

the issue of colonized Peoples and their rights under international law. The first case before 

the International Cowt of Justice was the Nmniba Advisory Opinion? The second case to 

come b e h  the ICJ related directly to the right of self-determination and the rights of 

Peoples. In the Wutem Sahara Advisory Opi~ion,~ the General Assembly had requested 

an advisory opinion concerning the status of the Peoples and territory known as the Western 

Sahara. Many key elements related to Peoples and their rights under international law were 

addressed within the opinion, including the position of Peoples in relation to their territories. 

The principle that colonial and other fonnerly dependent Peoples have a right to self- 

determination is sufficiently well established so that the ICJ could accept it as part of 

international law. The ICJ defined the right of selfdetennination as a need to require "a fke 

and genuine expression of the will of the peoples con~erned".~ Thus, the Court has issued 

opinions that recognize the rights of Peoples to fkeely determine their own political future 

and, clearly, the judgments have implications for Indigenous Peoples beyond those in 

Stamatopouloy supra note 6 1 at 80. 

Advisory Opinion of the International Court of Justice [I97 11 ICJ Reports 16 (hefeinaftef Namibia]iol. 

w~~ Opinion of the International Cam of Justice Concerning the Western Sahara, [I9751 ICJ 
Reports 12. The qystions before the Court had been asked "were laid before the Court by a letter dated 17 
December 1974, filed in the Registry on 21 December 1974, addrrssed by the Sectetary-General of the United 
Nations to the President of the Court In his letter, the Secretary-General informed the Couxt that, by resolution 
3292 adopted on 13 Decernber 1974, the General Assembly of the United Nations had decided to 
request the Court to give an advisory opinion at an early date on the questions set out in the resolution" at 2 
of Advisory Opinion, 

bid at 33. 
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Namibia and the Western Sohara. " While the ICJ is not recognized as a source of 

international law, the judgments are capable of acquiring morale suasion throughout the 

international community by their own intrinsic authority. (See, Chapter 2 for firrther 

discussion of these ICJ decisions). As the ICJ was making its way through the complex 

histories of Southwest e c a  and the Western Sahara, the UN was moving on the rights of 

Indigenous Peoples worldwide. 

3 Defining Indigenous Peoples and Rights 

Since the inception of the United Nations, there have been some attempts to identify who 

Indigenous Peoples are. The Human Rights Committee has not provided a definition for 

"Peoples", although the Sub-commil;sion attempted to deal with the issue early in the history 

of the UN only to be met by resistance by the state governments, particularly the United 

States of America In 1970, Special Rapporteur, Martinez Cobo of Ecuador studied the 

problems of discrimination against Indigenous peoples. Over the next twelve years, periodic 

reports were made to the members of the Subcommission. 

a Cobo's Study 

Cobo prepared a working model of identification of the subject area, the key provisions of 

which bear recall: Cobo identified Indigenous communities, peoples and nations as  having 

political organization and a historical continuity with pre-invasion and pre-colonial societies 

86 Cuse Concming Eat Tinor (Portugal v. Australia) [I9951 IU Repom 90. 
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on their territories. In the final report, Cobo put forward some key aspects in the description 

of Indigenous Peoples: 

(a) Indigenous peoples must be recognized according to their own perception and 
conception of themselves in relation to other groups coexisting with them in the 
fabric of the same society; 
(b) There must be no attempt to define them according to the perception of others 
through the values of foreign societies or of the dominant sections in such societies; 
(c) The right of indigenous peoples to define what and who is indigenous, and the 
correlative, the right to determine what and who is not, must be recognized; 
(d) The power of indigenous peoples to determine who are their members must not 
be interfered with by the State concerned, through legislation, regulations or any 
other means; 
(e) Artificial, arbitrary or manipulatory definitions must be rejected; 
(f) The special position of indigenous peoples within the society of nation-States 
existing today derives h m  their historical rights to their lands and fiom their rights 
to be different and to be considered as diffimnt* 

The key points of this framework relate to the ability of Indigenous Peoples to identify 

themselves according to their own perceptions, including the right to remain h e  of imposed 

definitions. If a state is going to recognize the rights of Indigenous Peoples, then having the 

state define who are Indigenous Peoples, and thus who is entitled to corresponding rights, 

would be a fimdamental violation of their rights as Peoples. Finally, Cobo included the 

recognition of the Peoples' historical rights to their lands and territories in the definition, and 

their right to be different and to be considered diff-t: 

This historical continuity may consist of the continuation, for an extended period 
reaching into the present, of one or more of the following fwtors: 

(a) Occupation of ancestral lands, or at least of part of them; 
(b) Common ancestry with the original occupants of these lands; 
(c) Culture, in general, or in specific manifestations (such as religion, living 

under a triial system, membership of an indigenous community, dress, means of 
livelihood, lifestyle, etc.); 

(d) Language (whether used as the only language, as mother-tongue, as the 

" Cobo Report, WCN-4/ Sub2/1986/7/Add. 4 (Vol. V of the final report) at para. 368-377. 
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habitual meam of communication at home or in the f d y ,  or as the main, preferred, 
habitual, general or nonnai language); 

(e) Residence in certain parts of the country, or in certain regions of the 
world; 

(f) Other relevant faetors. 

On an individual basis, an indigenous person is one who belongs to these indigenous 
populations through sewidentification as indigenous (group consciousness) and is 
recogohxi and accepted by these populations as one of its members (acceptance by 
the PP)- 

This preserva for these communities the sovereign right and power to decide who 
belongs to the group, without external interference.* 

Who are Indigenous Peoples? The answer to this question has been obscured by 

centuries of definitions imposed on Indigenous Peoples by their colonizer states. They are 

the descendants of Peoples occupying a territory when the colonizers arrived. Since the 

colonizas occupied Indigenous territory without their consent Indigenous Peoples are k e  

to exercise their right of self-determination - including the right to decolonize themselves. 

b ILO Convention 169 

Between 1 985 and 1988, the ILO undertook a process for revising Convention 107, resulting 

in Convention 169." In 1985, the Governing Body of the ILO decided to hold a meeting of 

" Convention 169 Concerning Indigenous and T n i  Peoples of Independent Countries (1989) 
[hereinafter ILO Convention 169)- Under Article 36 (2) of ILO Convention 107, the revision does not affect 
the countries that have ratified it: "This Convention shall in any case remain in force in its actual form and 
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experts to advise it on the revision of Convention No. 107.90 This meeting, held in 1986, 

and its report recommended that9' "The Director-General is of the view that, in the Light of 

the report of the meeting, the technical item proposed for the Conference agenda should 

henceforth be entitled "Partial Revision of the Indigenous and T n i  Populations 

Convention, 1957 (No. 107)."* Two technical reviews of Convention 107 were held in 1988 

and 1989. Due to the structure of the technical review, only NGO's accredited by the ILO 

were dowed to be observers at the meetings. Article 12 of the Constitution of the LO 

allows for Limited accreditation of NGO's to "international organizations, including 

international organizations of employers, workers, agriculturists and cooperators". The LO 

arrangement meant that participation by Indigenous Peoples would differ &om their 

participation at the UN Working Group on Indigenous Peoples. This participation was not 

accepted within the LO as a UN specialized agency even for its revision process of a 

Convention about Indigenous Peoples: 

As a result of negotiations between the Office and the Committee chairperson and 
vice-chairpersons, each Indigenous organization with L O  accreditation was 
permitted to address the committee for 10 minutes following the close of business on 
the second day of actual deliberations. In addition, the organizations collectively 
were granted one 10 minute presentation for each category of articles placed before 
the committee. Aside &om these few brief speeches, Indigenous representatives had 

content for those Members which have ratified it but have not ratified the revising Convention" 

" Report of the Governing Body, International Labour Office GB. 234/2/12341h Session, Geneva 
17-2 1 November, 1986 wberein the Governing Body detemkd the date, pIace and agenda of the 75th ( 1988) 
session o f  the Conference mereinafter Governing Body 234th Session]. 

See, Extracts From the Report of the Meeting of Experts on the Revising of the Indigenous and 
Tn'baI Populations Convention, 1957 (No. 107) in: International Labour Conference, PartraZ Rewkion of 
Indigenous and Trib~l PopuImbns Convention. 1957 (No. 107), Report VI (I), 75th Session, 1988, at 100-1 18 
[hereinafter [LO Pamai Reuision]. See  also: International Work Group on indigenous Affairs Yearbook, 
IWGIA Report on the ILO Meeting of Experts on Convention 107, 1988 IWGIA Yearbook 73-92. 

92 ILO Poniof Revision, supru note 91 at 38. 
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no direct input into the process. The Indigenous N o ' s  had no involvement at all in 
the debates and deh'berations of the committee during its article by article 
consideration of the Office text?3 

The result was that Indigenous observd  could only watch as the rights of their Peoples 

were discussed. Indigenous Peoples were again being viewed as objects rather than as 

subjects of international law n o w .  

Indigenous Peoples argued that their rights are based on a principle of collective 

rights: the rights to land, government, laws and seIfdetexmination have collective application 

to a People. These collective rights function contrary to Eurocentric notions of individual 

rights that protect the rights of the individual over those of the coUective. However, this is 

not always the case, as there are collective rights that states have promoted to protect 

themselves, for instance: enacting legislation for the "public good" protects a collective right 

of the state. Nevertheless, it has been a consistent challenge for Indigenous Peoples to 

promote their collective rights within the international community. 

For Indigenous Peoples, the revision of Convention LO 107 was fixstrating. The 

ILO is set up on a tripartite basis, (discussed in Chapter 2) allowing representation by state, 

" Berman, ILO Revision, supra note 10 at 51-52. 

" 'Ihe author of this thesis was present during the month long discussions in 1989 at the IL0 
headquartets in Geneva- Each day, there would be a caucus of Indigenous delegates to determine who would 
speak for the 10 allocated minutes- The frustration level amongst the Indigenous delegates was very high as 
the final wording of the Convention was being debated m the room. It was strange to sit and Iisten to people 
talk about Indigenous Peoples was if we were not present. It was a demeaning and humiliating process. See: 
Sharon Venne, "The New Language of AssimElatioa A Brief Analysis of ILO Convention 169", (1990) 
Without Prejudice 53 for an analysis of the provisions of the Revised Convention especially relating to the 
provisions on Peoples, lands and resource rights. The lnternationd Labour Organization representative Lee 
Swepston, who is the Assistant to the Director of the International Labour Standards Department of the 
International Labour Office, wrote the KO's perspective on the revision process: Lee Swepston, "A New Step 
in the International Law on Indigenous and T n i  Peoples: LO Convention No. 169 of 1989", (1990) 15 
OWahoma City C/nivmerSlty tau Review at 677. 
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employer and employee delegates, but it does not allow for extensive participation by 

Lndigenous delegates. the Working Group on Indigenous Peoples, Indigenous 

representatives can speak in their own right without being part of an NGO. However, the 

ILO was not structured similarly. As a dt, the ILO revision took place without direct 

Indigenous involvement, and the definition of Indigenous Peoples was altered to limit the 

scope and application of the Convention. Indigenous Peoples had no way to change the 

minds of the state representatives in the ILO tripartite process. By contrast, Indigenous 

Peoples have been directly involved in the drafting of the Declaration on the Rights of 

Indigenous Peoples, as addressed Chapters 4 and 5. 

The ILO revision process was an important learning strategy for Indigenous 

represent-atives. The pmcess showed how critical it was to maintain full participation of 

Indigenous representation in the procedures when their rights were being discussed. The 

lessons learned by Indigenous representatives in the LO revision process proved useful 

during the debate on the Draft Declaration within the Working Group, at the Sub- 

commission and at the Commission on Human Rights Open-ended Inter-sessional Working 

Group?' It is indeed an irony that a cornerstone of the revision process was t'Coasultation 

and Participation". 

Despite the lack of Indigenous participation in the revision process, the ILO included 

measures that state governments must take in m d t i n g  with Indigenous Peoples in Article 

95 Participation by Indigenous Organi7atious in the drafting process is discussed in Chapters 4 and 
5. 
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6 of Convention 169P6 This Article mandates and requires state governments who ratify the 

revised Convention to coasult the Indigenous Peoples concerned whenever legislative or 

administrative measures may affect them. Thus, in a major revision to a Convention 

affecting Indigenous Peoples, the ILO continue to treat Indigenous Peoples as objects rather 

than subjects of iutemational law. 

Despite the considerable work elsewhere in the UN to meet the Charter commitments 

regarding ~e~determination, the ILO resisted In the 1988 VI(2) Report of the Experts on 

the revision, the ILO noted: 

The majority of iedigenous organizations from which information is available feel 
that the t m s  "collSUltationl' and "participation" are inadequate; these terms were 
largely *ected by the indigenous and tribal representatives at the 1986 Meeting of 
Experts. They state that they should be more emphasis on the right of these peoples 
to "determine" and "control" their own affairs, and that economic and social self- 
determination should be the basic orientation of the revision?' 

Four sections of the revised Convention caused difficulties for the Indigenous delegates: the 

use of the term "Peoples", land rights, resource rights and the right of self-determination. 

The issues of identification of Peoples and ~e~deterrninafion are tied together, affecting land 

and resource rights. In Convention 107, there was w reference to "Peoples"; rather the 

original Convention applied to "populati~ns~~. Under international law, "populations" are not 

1. In applying the provisions of this Convention, govnnmnts rhak (a) c o d t  the peoples 
concerned, through appropriate procedures and in particular through their representative institutions, whenever 
consideration is being given to legislative or adminisarative measures which may affect them directly; (b) 
establish means by which these peoples can k l y  participate to at least the same extent as other sectors of the 
population, at all levels of decision-making in elective institutions and administrative and other bodies 
responsible for policies and pro-ggammes which concern t h q  (c) establish means for the fhll development 
of these peoples' own institutions and initiatives, and in appropriate cases provide the resources necessary for 
this purpose. 2. The coasultations -ed out ia application of this Convention shall be undertaken, in good 
faith and in a form appropriate to the circumstances, with the objective of achieving agreement or consent to 
the proposed measures. 

" Provisional Record, International labour Organisation, 75th Session, Geneva, 1988 #32. 
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defined in any instrument- "Populations" do not have rights under the Human Rights 

Covenants nor under the Charter of the United Nations; only @'Peoplesw have rights. In fact, 

the only international legal instrument in which wpopulations" have a legal definition or 

rights is the 1957 LO Convention 107 - the same instnrment that promoted the assimilation 

and integration of Indigenous populations into the maiDstream society of colonial states. 

During the discussion of the revision, the Inuit Circumpolar Conference representative made 

the following submission during the discussion on "population" versus "Peoples": 

(i) Indigenous and tnial peoples are distinct societies that must be refened to in a 
precise and acceptable manner. ICC (Canada) and other Indigenous NGO's find the 
term "popdati~ns'~ to be both demeaning and inaccurate in the present context It is 
not how we as Indigenous Peoples descriie ourseIves. 
(ii) continued use of the term "populations" would unfairly deny us our true status 
and identity as indigenous peoples. Whether intentional or not, such action is 
contrary to the basic objectives of the LO revision process; 
(iii) unless indigenous peoples are righWy described as "peoples", the revised 
Convention 107 wiU lack credi'bility with the very peoples it is intended to benefit. 
The revised Convention will be unacceptable; and 
(iv) in Light of the above reasons, use of the tenn t'populatio~" would not promote 
social justice for indigenous peoples. In this way, it would fail to advance the 
fundamental aims and purposes of the ILO as set in the Declaration ofPhiladelphia 
(1 944). 
Finally, we note that the League of Nations descriied all non-self-governing groups 
as "indigenous peoples", but in 1948 the United Nations began, under Latin 
American pressure, to distinguish between colonized "peoples" of &ca and Asia, 
and "indigen-ous (or Aboriginal) populationst' in the Americas. This terminology 
reflected a policy distinction of liberating peoples and assimilating populations, 
which should no longer be applicable. "Peop1es"should therefore be adopted in the 
revised Convention. 98 

Indigenous Peoples were promoting the use of "Peoples" rather than popuiations. The Report 

98 lrma Circumpolar C o d i c e  statement on "Peoples" vemcs "Populations". The document is on 
file with the author. 
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of the Expeas99 who reviewed Convention 107 noted that "the continued use of the tenn 

'population' would &ly deny them their true status and identity as indigenous  people^".'^ 

Indigenous Peoples, the UN Centre for Human Rightdo' and the Committee of Experts of 

the ILO wanted the language changed to reflect the reality of Indigenous Peoples. A last- 

minute amendment was made to limit the application of the term "peoplesn in Convention 

169 in Article l(3): 

The use of the term '"peoples" in this Convention shall not be construed as having any 
implications as regards the rights which may attach to the term under international 
law. '02 

%e expats' conclusions, set out at the end of their rep& covered the various points forming the 
background against which the priority attaching to a review of the 1957 Convention shouId be considered, 
namely the emphasis to be placed on selfactermination - defined by the experts as control by indigenous 
populations over their own economic, socia1 and cultural developmeat - rather than on integration; the right 
of indigenous populations groups to interact with the national society on a footing of equality through their 
own institutions; the land rights issue, which the experts had recognized but concerning which they made no 
specific recommen&tion, although they had noted that the representatives of mdigenous populations at the 
meeting unanimously considered such rights to be inalienable; the point that removals of indigenous people 
b m  their land should be limited to exceptional cases and &odd take place only with their informed consent 
and subject to appropriate compensation; and the need for fbll involvement of the indigenous and triial 
populations themselves in aU fkture action affecting them, whether by the ILO or by ratifLing States" 
(Governing Body 234th Session, supra note 90, at US). 

Partial Revision of the Indigenous and Tnid Populations Convention 1957 (No. 107) 1989.5. 
Report IV (2A), International Lubour Conference, 76th Session. 

1°' Mr. Mompoint (representing the UN Centre for Human Rights) speaking at the meting of the 
Governing Body of the ILO said: "It was striking to promote and protect the basic rights of indigenous 
populations, particularly by including the question in the agenda of the International Labour Conference in 
1988, a step which the United Nations m y  endorsed The UN wodd go on consistently supporting the EO's 
efforts in this field, and it fhdy hoped that the revision process would be carried out successfdly. .., First, an 
exhaustive report on dimimi~tion against these population groups bad been prepared by Mr- Martinez Cobo, 
Special Rapporteur of the S u b c d o n  on Prevention of Discrimiaation and Protection of Minorities. That 
report, completed m 1984, bad highlighted the EO's activities and called for a revision of Convention No. 107 
aimed at taking fUer  account of the desitcs of the peoples concerned, with stress on ethnodeveiopment and 
selfdetermination rather than on mtegration and protection" (Governing Body 234th Session, supra note 90 
at U6-V7). 

Io2 See: Sharon V-t, The New Language of Assimilation: A Brief Review of IL0 169" (1990) 
Without Prejudice 53, which is an analysis of the failure of the revision to address the issues pursued by 
Mgenous Peoples including the rights to lands, resources, seif"dettrminati011 and recognition of the legal 
system of the Indigenous nations. See also: Lisa Strelei. The Rice of Compmmise: Should Australia Ratifjr 
ILO Convention 169?" in Greta Bird et al. eds., Majah fndigenous Peopler and the Law (Annandale, NSW: 
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Government delegates were opposed to the use of the term "Peoples": 

State governments resist the tam "peoplesw because of its association with the term 
"self-determination" (ie. All Peoples have the right to selfaet ennination) which in 
turn is associated with a right of independent statehood for overseas colonial 
territories. Indigenous peoples invoke a right of "self-determination" as an 
expression of their desire to continue as distinct cornmeties fke h m  oppression 
but in virtually all instances deny aspiration to independent statehood.lm 

In the end there was a compromise among the delegates on the drafting of the revision. 

"Peoples" replaced "populationw in Convention 169 but with a limitation placed on its use. 

It seems doubtful that in light of other international instruments - such as the Human Rights 

Covenants - and decisions taken by the ICJ on the tenn "Peoples", the ILO can include a 

binding clause limiting the right attaching to the term in a fundamental manner by de£ining 

an international law princip1e.l" 

By July 1996, Convention 169 has been ratified by only ten countries.105 Canada is 

not one of the ten. LO Convention 169 requires the ratification of only two states for it to 

enter into force State governments pushed the revision of Convention 107 when Indigenous 

Federation Press, 1996) concludes that : "The ideology of individual M o m s  is the greatest threat to the rights 
of commdties, and in accepting the instnunat W O  1691, one must accept the ideology upon which it is 
based- For this mason, I can not recommend support for the ILO Convention Concerning indigenous and 
Tnbal Peoples in Independent Countries (No. 169)" at 86 mezeinafter Streleia. 

'03 S. James Anaya, 'The Rights of Indigenous Peoples and International Law in Historical and 
Contem-porary Perspective" (1988) Huruard Indian Law S'post*um at 2 16-2 17. 

'OL "The Government mrmber of Portugal supported the pmposed amendment to paragraph 3. She 
expressed her Govanmeat's reservations over the explanatory text and stated that it was not for the ILO to 
address the question of seK-determination. This was a basic human right that could not be taken away and she 
considered that it should not be r e f d  to in the Convention. Her Government interpreted the text as having 
no implications for the u n i v d  right of selfdetcrmination- She would, however, respect the consensus which 
had been achievedm: Provisional Record, International Labour Organhation, 76th Session, Geneva, 1989, #25 
Fourth item on the agenda*. revision of the Indigenous and Tribal Populations Convention, 1957 (No. 107). 

lo* Report of the International Labour Organization at the Working Group on Indigenous Peoples, 
Geneva, Juiy 1996. The document is on file with the author. 
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Peoples wanted the Convention to be struck fhm the books. In the revision process, 

Indigenous Peoples were excluded h m  direct participation in the process. The entry into 

force of Convention 169 in only ten countries has been a d t  of lobbying by Indigenous 

Peoples against the Convention. The ILO has tried to promote the Convention as a leader 

in setting international legal standards but has failed to convince Indigenous Peoples and 

other academic writers of the merits of Convention 1 69.1°6 

c Working Group's Draft Declaration 

Cobo's study was overtaken by events outside the Sub-commission. Two sigruficant 

confixences on the rights of Indigenous Peoples in the Americas were held in Geneva, 

Switzerland in 1977''' and 1981 .Io8 The conferences were convened by non-governmental 

organizations to put pressure on the UN to take action to protect the rights of Indigenous 

Peoples. Because of these conferences, the Sub-commission decided in 198 1 -- without 

waiting for Cobo's final report -- to recommend the establishment of a Working Group on 

'" See, Strelein, supra note 102 at 85-86. 

Irn "International Coofamce on Disahbation against Indigenous Peoples of the Americas - 1977 
Special NGO Committee on Human Rights Sub-committee on Racisa, Racial Dkrbhatioa, Apartheid and 
Decolonization 20123 September 1977", (Nov. 1977) 3 Amerrcmt indion J o m f  contains the summary of the 
Geneva confcrc~ce, the final resolution and a Declaration of Principles for the Defence of the Indigenous 
nations and Peoples of the Western Hemisphere. This conference is discussed in detail in Chapter 4. 

'" The second NGO conference on Indigenous Peoples and their land was held at Geneva in 
September 198 1. World Federation of Democ~atic Youth (198 1) contains a report of the conference. The 
delegates called for the United Nations to c o m e  a forum for: "Indigenous nations and peoples to submit their 
complaints and make their demands known". The author of tbis thesis was a delegate at this coaference along 
with a number of Chiefs from Canada. 
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Indigenous Peopledog 

The resolution establishing the Working Group in 1982 contained no definition of 

Indigenous Peoples. But the resolution did direct the Wodting Group to consider Cobo's 

recommendations. COWS final report was accepted and endorsed by the Sub-commission, 

the Commission on Human Rights and the Economic and Social Council. It could be argued 

that a working definition of Indigenous Peoples - Cobo's - has been accepted by the UN 

system. 

The members of the Working Group represent states that are UN members. At the 

outset of the Working Group process some countries tried to adopt a definition without 

success: 

Countries that sought to undermine the drafting of the declaration on indigenous 
peoples' rights insisted on adopting a definition of indigenous peoples first. When 
this proved to be extremely difficult, these countries suggested an indefinite 
postponement of any work on the substance of the declaration. Yet the United 
Nations in its forty-five year-old history has not defined "minorities" nor 'peoples" 
and this lack of definition was not crucial for its failures or successes in those 
domains. ' lo 

The major piece of work issued by this Wocking Group, the Draft Deciaration on the 

Rights of Indigenous Peoples,' * does not contain a definition of Indigenous Peoples. Article 

8 of the Draft Declaration specifically recognizes that: "Indigenous Peoples have the 

collective and individual right to maintain and develop their distinct identities and 

'09 !See Resolution 1982/34 of 7 May 1982 of the Economic and Social Council. See also, footnote 
1 17 in Chapter 2 on formay'iormal name of Working Group [hereinafttr Working Group]. 

'Io Stamatopdou, svpm note 61 at 72. 

' ' ' Repon of the Working Group on indigenous Populations on izs eleventh session, WCN.4ISub.U 
l993/29, annex I. 
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characteristics, including tbe right to identi@ themselves as indigenous and to be recognized 

as suckWi~* Draft Amcle 9 finther clarifies the coUective and individual rights of Indigenous 

Peoples: 

Indigenous peoples and individuals have the right to belong to an indigenous 
community or nation, in accordance with the traditions and customs of the 
community or nation concerned. No disadvantage of any kind may arise h m  the 
exercise of such a right. l U  

Clearly, the idea that Indigenous Peoples can decide their own identity as individuals and 

within the community or their group has strong acceptance. The Draft Declaration Mcies, 

taken with draft Article 3 that sets out that Indigenous Peoples have the right to seff- 

determination, are a strong indication that the definition must come not h m  the UN member 

states but b m  the Indigenous Peoples themselves. If a definition is imposed by state 

governments, then the rights of Indigenous Peoples will not be M y  recognized. The debate 

on definition is far b r n  over. When the Draft Declaration came before the Commission on 

Human Rights in the winter of 1995, the Commission tried to avoid accepting the Drafi as 

presented. Instead, the Commission decided to establish an Open-ended Inter-sessional 

Working Group to elaborate the Draft fiuther?' 

Indigenous Peoples have a unique historical circumstance that brings them to 

international forums to regain their status in international law. Indigenous Peoples are 

"' Draft Declaration on the Rights of Indigenous Peoples, Aaicle 8 [Sec: Appendix I for a copy]. 

'I3  Draft Declaration, Article 9. 

'I4 By molution 1995/32. the Commission decided to establish "an open-ended inter-se~siod 
working group with the sole purpose of elaborating a draft declaration". Report of the Working Group 
established in accordance with Commission on Human Rights resolution 1995/32 of 3 March 1995, 
E/CN.4/1996/84, The effect of this resolution will be discussed m detail in Chapter 5 of this thesis. 
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denied their international legal personality because colonizing states have suppressed it-"s 

Indigen-ous Peoples are pushing for recognition as Peoples to correct the historical and legal 

records: 

It will be very difficult for them [states] to contend that indigenous peoples are not 
peoples and as a lesult they would not be entitled to seKdetenniLliitiom The criticism 
of arbitrariness and double standards would definitely undermine such an argument. 
... It seems in any case that the debate over seif-determination can hardly be based 
on whether indigenous peoples are peoples, because they clearly fblfil the generally 
accepted preconditions of peoples.116 

D CONCLUSION 

The United Nations was formed to promote the principle of equal rights and self- 

determination of Peoples. While the UN Charter did not mention the rights of minorities, 

there have been UN initiatives to identify and protect them. Considerable effort has 

contniuted to clarifying the meaning of the Charter, especially concerning the rights of 

Peoples. Early attempts to include Indigenous Peoples within the Charter principles were 

met with direct opposition by UN members that are colonizer States. 

Why are "Peoples" recognized as having rights, but by placing "Indigenous" before 

"Peoples" any recognized rights are negated? It is the same argument by which Indigenous 

-- - -  

I1%iaut writes: T h e  Purpose of this book is to mdcrmiue one of the most powedul beliefs of our 
time concerning world history and world geography. This belief is the notion that European civilization - 'The 
West' - has had some unique historical advantage, some special quality of race or culture or environment or 
mind or spirit, which gives the human community a permanent superiority over all other communities, at all 
times in history and down to the present .-- Europe eternally advances, progresses, modernizes. The rest of 
the world advances more sluggishly, or stagnates, it is 'traditional society'", I. M- Blaut, Colonizer's Model of 
the World Geographical D i m i o n h  and Eurocenmc Hktory, (New Yo* Guilford Press 1992) at 1 

Stamatopoulou, supra note 61 at 80. 
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Nations were recognized as having an international capacity to enter into to treaties to allow 

for settlement of their lands. Once settlement was achieved, the international capacity was 

discounted. The principle hid down with the Papal Bulls continues to dominate the 

international law agenda despite the ICTs decisions in the W ~ e m  Sahma and the E m  

Timor cases. In the Western hhara Advisory Opinion, the ICJ decided that no lands of 

Indigenous Peoples could be claimed by European Sovereigns under any theories of terra 

nullius, discovery or conquest. The ICJ reviewed the application of the principle of self- 

determination of Non-Se~Goveming Peoples who have a right of self-determination under 

international law. Peoples have the right of self-determination. 

The studies by Cristescu, EspieU, Capotorti and Deschenes were authorized by the 

Sub-cornmission on Prevention of Discrimination and Protection of Minorities on issues 

related to self-determination and Peoples. Through all the studies a Link was recognized 

between Peoples and the exercise of self-determination. Peoples who are living under 

colonial or alien domination have a right to self-determination: this is the conclusion of the 

UEPs Special Rapporteur, Espiell. Indigenous Peoples live under colonial and alien domin- 

ation with a discrete historical link with their territory, their history and governmental struct- 

ures. Thus, Indigenous Peoples ought to have the right to decolonize themselves and enjoy 

self-determination, 

While the UN has been unable to determine definite definitions for "self- 

determination", "Peoples" and "nations", the member states have developed guidelines for 

their application. The scope of "friendly relations" in Article l(2) of the Charter has been 

deemed to mean non-interference in the internal affairs of the state. Indigenous Peoples 

Chapter 3 / page 136 



continue to address the UN to work with the Charter and the obligations on the member 

states m an attempt to implement the principles of self-determination. 

The ILO is a specialized agency of the United Nations with obligations to implement 

the provisions of the Charter. Howeva, the LO adopted Convention 169 with a disclaimer 

clause related to the rights of Indigenous Peoples in international law. The UN Charter 

provides in Articles 2 and 55 for the dght of "self-determination of peoples" without any 

limitation. There is no international precedent which pennits a specialized agency to have 

a disclaimer clause which would amend and/or Limit the application of the UN Charter. 1s 

such a disclaimer clause binding on member states of the LO? With ratification by only ten 

states, it does not appear to have universal acceptance or application. 

In 1992, the General Assembly passed resolution 47/135, accepting the Draft 

Declaration on Minorities. As the UN struggled to put in place the working mechanisms for 

implementation of this Declaration, there was still no working definition of "minority". The 

definition proposed by Mr. Justice Jules Deschenes was rejected by his fellow experts on the 

Sub-commission and was not received warmly by the parent body that had requested his 

work. Deschenes's definition really pointed the way for the minorities who have and 

exercise the rights accessible to most of the population within a state. 

The aim of Indigenous Peoples is not to be assimilated into the state that has 

colonized and dispossessed them - but to persist as Indigenous Peoples within their 

territories. It is generally held that the main difference between Peoples and minorities is 

that the former has the right of self-determination and the latter do not. The difficulty for 

Indigenous Peoples has been to obtain the rights which have been applied and accepted as 
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rights of Peoples; that is, to add "Indigenous" to "Peoples". The long and difficult debate on 

Peoples and minorities has clarified that Indigenous Peoples are not minorities under 

international law. The evolving Draft Declaration is striving to incorporate the right of self- 

determination for Indigenous Peoples into an international instrument. It is the right under 

which the historical wrongs committed through the colonization process may be redressed. 

The struggle is far from over. 
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KEY PROVISIONS OF 
THE DRAFT DECLARATION 

ON INDIGENOUS PEOPLES' RIGHTS 

A INTRODUCTION 

The Working Group on Indigenous Peoples has been developing standards concerning the 

rights of Indigenous Peoples over a period of years. The development of a Draft Declaration 

is an example of one such standard. The unique aspect of the drafting of a Declaration by the 

Working Group related to the direct participation by Indigenous Peoples in the dratting 

process. Over a period of years h m  1985 until 1993,' a Draft Declaration on the rights of 

Indigenous Peoples was discussed and drafted in the Worldng Group. 

Indigenous Peoples had been treated as "objects" of international law development 

that excluded them h m  active participation. The direct and open participation by 

' The W o r b g  Group on Indigenous Peoples was asked by resolution 47/75 of 14 December 1992 
of the UN General Assembly, resolution 1993/30 of 5 March 1 W 3  of the Commission on Human Rights and 
the recornendation of the 1993 World Conference on Human Rights (Vienna Declaration and Pro~rrammrramme 
of Action, A/Conf,157/23, Part II, paragraphs 28-32) which urged the Working Group to complete the draft 
during its 1 lth session in July 1993. The push was to celebrate the recognition of the UN designated 
International Year for Indigenous People. The Wo&iug Group did not complete the draft during the W o r h g  
Group session but rather during the Sub-cornmission meeting in August 1993. As a consequence, the formal 
acceptance of the Working Group's Declaration took place in July 1994 with the reading of the final draft 
during its 12th session The full discussion of the S u b - c o ~ i o n ' s  consideration will be covered m Chapter 
5. 
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Indigenous Peoples in the Working Group has moved them h r n  reacting to standards to 

developing standards that will a&ct their lives Indigenous Peoples are attempting through 

the United Nations to begin to establish international legal principles to protect themselves 

against further exploitation. Indigenous Peoples are fully aware that the United Nations is 

an international organization established by nation-states. However, under the Charter, 

member states made commitments to recognize self-determination of peoples but have yet 

to llhil the provision when it relates to Indigenous Peoples. 

Chapter 4 focuses on the Draft Declaration on the Rights of Indigenous Peoples. The 

context in which international rights standards are being developed is presented, as well as 

the role and scope of the participation by Indigenous Peoples. Attention is given to the 

major rights for which there was consistent consensus among participating Indigenous 

Peoples: self-identification and seKdetermination, collective land rights and collective 

resource rights. 

B BACKGROUND TO THE DECLARATION 

As descnied in Chapter 3, UN human rights agencies have been examining issues related 

to the UN Charter rights, particularly those of Indigenous Peoples. Various studies have 

been undertaken by the human rights experts of the Sub-commission to clarify legal points 

and develop international standards. The Special Study on Racial Discrimination in the 

Political, Economic, Social and Cultural Spheres (Heman Santa Cruz, Special Rapporteur), 

prepared for the Sub-commission in 1971 recommended a broader study of: "Measures taken 
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in connection with the protection of indigenous peoples"? The Cobo Study, discussed in 

Chapter 3, was completed h m  1972 to 1984 with a ha1 report containing twentyfour 

documents covering a large range of issues h m  political and land rights to health, housing, 

education, culture and religious rights:' In the conclusions and recommendations, Cobo 

suggested that an international instrument be drafted to protect the rights of Indigenous 

Peoples. * 

Continuing UN Charter Activities 

Before the final report h m  Cob0 was submitted, the United Nations Economic and Social 

Council established the Working Group on Indigenous Peoples with a mandate to deal 

exclusively with issues concerning Indigenous Peoples. The state-based UN organ did not 

decide independently that this action was needed; rather pressure was applied horn within 

and outside the UN. Work by the ILO and other Sub-commission Rapporteurs was 

provoking widespread interest on rights issues. In 1977 and 198 1, two conferences of non- 

governmental organizations (NGOS)~ sponsored and held in Geneva, Switzerland drew world 

S t d j  ofthe problems of Dirrrininotion against Indigenous Populorionr Special Rapporteur Jose 
R Martinez Cobo, Volume V Conclusions, Proposals and Recommendations, ( E/CN.4/Sub.2/1986/7/Add4) 
at para.7 at 3 BeteinaRer Cobo Report]. See, Chapters 2 and 3 for discussion on Cobo in relation to defition 
of Indigenous Peoples and his work as a special rapporteur of the Sub-commission. 

Ibid atpara. 7at3.  

' Ibid Final recommen&tions contained in add. 4- 

UN Charter, supra note 1 Article 71 allows for the Economic and Social Council to make "suitable 
arrangements for codtation with non-governmental organization which are concerned with matters within 
its competence". There were thirty-six international organizaticm which co-sponsored the meeting held m 1977. 
The number o f  organizations which participated in the 198 1 meeting are not recorded, 
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attention to the piight of Indigenous Peoples. 

The I977 Codere~lce was "the fourth such confkence organized by the Geneva NGO 

Subcommittee on Racism, Racial Discrimbation, Apartheid and Decolonization of the 

Special NGO Committee on Human Rights"? The series of confkrtmces were organized 

within the 6.amewotk of the UN Decade for Action to Combat Racism and Racial 

Discrimination. The 1977 Confkmce, which focused on discrimbation against Indigeaous 

Peoples of the Americas, called for the UN Special Committee on Decolonization to hold 

hearings on all issues aff'ecting Indigenous Peoples of the Americas to establish an 

appropriate fonun of the UN Trusteeship Council7 for the decolonization of Indigenous 

Peoples in the Americas.' In addition, the codeffnce recommended the establishment "of 

a working group under the Sub-cornmission on the Prevention of Discrimination and 

Protection of Minorities" ? 

In the following year, at the World Conference to Combat Racism and Racial 

Discrimination, the hal communique endorsed the right of Indigenous Peoples: 

to maintain their traditional structure of economy and culture, including their own 
language, and also recogniz[ing] the special relationship of indigenous peoples to 
their land and stress[gmgJ that their land, land rights, and natural resources should not 

"International NGO Conference on Discrimination Against Indigenous Peoples in the Americas - 
977" (1977) 3 American Indian Journal of the fmtitute for the Development of Indian Law at 4 mereinafter 
977 Conference Report], 

' Chapters XU and ?CI I I  of the ON Charter set up an international trusteeship system for the 
administration and supervision of territories placed thereunder by individual agreements. Article 76 set out 
the objectives of the trusteeship system while article 77 sets out under which circumstances a territory could 
be considered for placement under trusteeship. 

1977 C o n f i c e  Report, supra note 6 at 5. 

1977 Conference Report, supra note 6 at 5. 
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be taken away h m  them.'* 

The impact Indigenous Peoples were making on the intematiod standard setting agenda 

merited special treatment in the Declaration from the World Conference. The World 

Conference had set out goals for the UN to work toward during the Decade to Combat 

Racism. One of the key areas needing immediate and special attention related to the rights 

of Indigenous Peoples. Despite the strong language contained in the communique fiom the 

World Conference, no action was taken by the UN. The lack of action led to a second NGQ 

sponsored coafereace in 1981 on Indigenous Peoples and the Land The UN may have been 

inactive on the rights of Indigenous Peoples, but Indigenous Peoples were extremely busy 

organizing themselves: 

[In 19771 the World Council of Indigenous Peoples met in Sweden. The following 
year, the World Conference to Combat Racism and Racial Discrimination endorsed 
some of the rights claimed by Indigenous groups. The Vmth InterAmerican Indian 
Congress took place in Merida, Mexico, in 1980 ... In 1984, the World Council of 
Indigenous Peopla met in Panama, and adopted a Declaration of Principles on 
Indigenous Rights." 

The work which was done in Panama was submitted to the members of the Working Group 

in 1985 as part of the Draft Declaration of Principles (discussed in@). 

2 Participation by Indigenous Peoples 

Indigenous Peoples throughout the world were invited to take part in the 1981 NGO 

lo Hurst Hannum, Autonomy. Sovereignty, and SeYdemmination - 27te Accommod~~tioon of 
Conflicring R i g k  rev.& (Philadelphia: University of Pennsylvania Press, 1996) at 83 mereinafter Hannum, 
Accom-modation] . 

' Natan Lemer, Group Rights a d  Discriminmion in International Lmv (Dordrecht: Martinus Nijhoff 
Publishers, 199 1) [hereinafter Lerner, Group Rights]. 
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Conference. The ability to invite Indigenous Peoples h r n  other parts of the world was 

accomplished by three Indigenous-based NGOs which actively participated in the 

organhtion and planning of this international confkence- Article 71 of the UN Charter sets 

out procedures within ECOSOC for the participation ofNGOs. An NGO must be accredited 

through the process established by the NGO committee- Once accredited, an NGO is 

allowed to participate in matters within their competence. In the past twenty years, a dozen 

Lndigenous based NGO's have received accreditation by ECOSOC allowing them to l l l y  

participate in all meetings held within the competence of ECOSOC. 

The first Indigenous-based NGO accredited in 1977, was the International Indian 

Treaty Council (Zrrc) which "arose out of the -tion experienced by the North American 

based American Indian Movement in its attempts to have the Indian Treaties with the United 

States and Canada recognized and the violations redre~sed".'~ In 1979, the World Council 

of Indigenous Peoples (WCIP) and the Indian Law Resource Centre were given ECOSOC 

status. By 1987, eight more Indigenous-based NGO's became accredited: South American 

Indian Council (CISA), the National Aboriginal and Islander Services (NAILS), Inuit 

Circumpolar Conference (KC), National Indian Youth Council, Indigenous World 

Association, Four Directions Council, Grand Council of the Cree and the National Indian 

Youth Council. Recently, the Aboriginal Torres Straits and Islander Commission (ATSIC) 

have received ECOSOC status. With the exception of the CIS& NAILS and ATSIC, all 

other Indigenous based NGOs are h m  North America 

'* Independent Commision on Intematiod Humanitarian Issues. Indigenous Peoples - A Global 
Quest for Jusn'ce (London: Zed Books LtcL, 1987) bereinafter Global Quest]. 
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The 1981 NGO coofaence recommended that the LJN act immediately to establish 

a f o m  for Indigenous Peoples. Theo van Boven, Director of the United Nations Division 

of Human Rights, told the Sub-commission: 

Indigenous peoples &sting in various parts of the world present themselves in 
varying numbers and situations. They may range fiom a considerable part of the 
population or they may be a scattered few submerged in the hinterlands of their 
respective countries. Some have been chased h m  their ancestral lands and driven 
to areas where survival is harsh while others have been forced to co-exist in an often 
undignified manner with their conquerors. ... The question may be asked, what is the 
respunsi'bility of the international cornmunity for those whose very rights of survival 
are in jeopardy. This question is pdcuiarly acute when the States concerned do not 
exercise their duty to guarantee protection to such vulnerable groups. Is there not a 
special responsiibility upon the international community and upon the United Nations 
to take measures to protect the human rights of these people and to save them from 
dangers of extinction? ... It has become clear, first of all, that there is need for 
further standard-setting regarding the human rights of indigenous peoples. It 
has also become clear that indigenous peoples need an appropriate forum within the 
United Nations to which they can address themselves on a regular basis and which 
may give regular consideration to their problems. Thirdly, it has also become clear 
that there is a need within the United Nations for an on-going system of fact-finding 
into problems affecting the enjoyment of human rights by indigenous peoples. It 
may be asked whether the time is not ripe for the Sub-commission to request 
pamission to establish, as  it has done for the problem of slavery, a regular working 
group on the human rights of indigenous pe~ples'~[emphasis added]. 

Based on the timely intervention by Mr. van Boven, aloag with the minutes of the NGO 

conferences and the Declaration to Combat Racism, the Sub-commission recommended to 

the CHR and then to ECOSOC that the Working Group be established. ECOSOC acted 

within the year. Since 1982, the Working Group has attempted to address the issues initially 

outlined by van Boven. Now there is a forum within the UN whereby Indigenous Peoples 

can address their issues. It meets annually; even in 1986 when a UN financial crisis forced 

l3 Thee van Boven quoted in: B.G. Ramcharan, The Concept and Resent a t e  of the International 
Protection of Human Rights Forty Years ajkr the UniversaI Declaration (Dordrecht: Martiam Nij30ff 
Publishers, 1989) at 207 [hereinafter Ramcharan]. 
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cancellation of the Sub-commission and its Working Groups, Indigenous organizations and 

their supporters were able to convene an informal meeting in Geneva with two members of 

the Working Group in attendance.14 The establishment of the Working Group has helped 

promote an internatiod understanding of the rights of Indigenous Peoples: 

The establishment of this new intematiod form [Worldng Group] for debate under 
the wings of the United Nations created the conditions for the emergence of new 
interlocutors. Until that time, indigenous movements had been confitted to dialogue 
with and bargaining over the decisions of each of the states where indigenous peoples 
happen to be 

As a UN forum, the Working Group follows certain rules and procedures. An initial 

challenge for Indigenous Peoples was to amend the rules related for participation. 

The Working Group also provides a forum for Indigenous Peoples to bring factual 

materials directly to the attention of the UN system for future action. An important result 

of the work by the Working Group is the number of initiatives undertaken by the Human 

Rights Centre, including an experts meeting to review the experiences of countries in the 

operation of schemes of internal self-government for Indigenous Peop1es,16 the UN technical 

conference on practical experience in realization of sustainable and environmentally sound 

l4 Madame Erica-Irene DM and Migucl Alf011~0-Martinez attended the S o d  meeting. A formal 
presentation to the Working Group in 1986 included the minutes of the meeting contained in: Review of 
Developments: Standard Setting Activities - Mutenhl Received From Non-Governmental Organi2ation.s in 
Consultative Status with the Economic and Social Council, (EICN.4/Sub.2fAC.4/Wf.Q/Add.l (1987) 
mereinafter Informal meeting of the Working Group] See also: For the Record. Indigenous Peoples and 
Slavery in the United Nations A Special Report of the Two Worbirg Groups of the Human Rights Sub- 
Cornm&sion August 1991 (Ottawa: Human Rights Centre 1991) at 7. 

' h a  Zanotta Machado 'Indigenous Co- 
. - .  

as a Critique of Moderajty and its Juridical 
Implicatiomn in WJ. Assies and AJ. Hoekema eds., Indigenous Peoples' Ejrpen'ences with Self-Government 
(Copenhagen: University of Amsterdam and IWGIA, 1994) at 73. 

l6 Meeting of Experts on Indigenous Self-Govenunent, Nuuk, Greenland 24-28 September 1991 
(E/CN.4/ 1992/42/Add 1)  erei in after Indigenow Government]. 
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selfdevelopmeat of Indigenous Peoples and the environment held in Santiago, Chile1' and, 

most recently, the meeting of experts on land rights of [ndigenous Peoples held in 

Whitehorse, Canada in March 1996.18 The Working Group also pressed for organisration of 

United Nations seminars such as the one in 1989 on the effects of racism and racial 

disakhtion on the social and economic relations between Indigenous Peoples and stated9 

The findings of the seminar concluded that: 

Indigenous Peoples have been, and stil l  are, the victims of racism aud racial discri- 
mination; that relations between states and Indigenous Peoples should be based upon 
kee and informed consent and co-operation, not merely consultation and partici- 
pation, and that Wgenous Peoples should be recognized as proper subjects of 
international law with their own collective rightdo 

Another unique aspect of this seminar related to the selection of the rapporteur: "Ted Moses 

of the Grand Council of the Cree (Quebec) was acknowledged as an indigenous expert ... 

[which] has been considered as a seminal development in the field of international law"? 

Indigenous delegates have been direct participaats in the review and development at these 

international meetings relating direct information on the daily existence of Indigenous 

Peoples. The need for the UN to have an on-going process for fact finding into the problems 

of Indigenous Peoples was stressed in 1981 by Theo van Boven International seminars and 

" Technical conference on Indigemus Peoples and the Environment held at Santiago, Chile in May 
1992 (EXN.4/Sub.2/1992/3 I and Add 1). 

l8  Report of the Expert Scminu on Practical Experiences Regarding indigenous Lsnd Rights and 
Claims, Whitehorse, Canada, 24-28 March 1996 (EICN.4/SubZAC.4/1996/61Add 1) breinafter, Land 
Rights]. 

l9 See the report of the Seminar (E/CNCN411989/22). 

bid. 

Land Rights, mpra note 17 at 6. 

Chapter 4 1 page 146 



meetings have helped Indigenous Peoples to participate actively in these processes involved 

in the evolution of standards related to their rights. 

The UN system had to make structural adjustments to accommodate Indigenous 

Peoples. Within the UN, only states, specialized agencies and NGOs have rights to 

participate in UN meetings? At the first meeting of the Working Group held in the fall of 

1982, the expert members decided to suspend the UN rules on parti~ipation:~ 

At its first session, the Working Group took the almost unprecedented step of 
allowing oral and written interventions h m  all indigenous organization which 
wished to participate in its work, not limiting such participation to those with formal 
consultative status." 

As a result of this decision - which has not been overturned or changed by any subsequent 

Working Group meetings, the Sub-commission or the CHR -- Indigenous Peoples h r n  the 

communities, territories and organizations have the right to participate fully and directly in 

the meetings of the Working Group. It was a significant first step in the process. 

C THE DRAFT DECLARATION 

Ultimately, the Draft Declaration could become a General Assembly resolution in 

Declaration form like the Universal Declaration of Human Rights (discussed in Chapter 5). 

The maff United Nations Declaration on the Rights of Indigenous Peoplesz is divided into 

UN Charter* nrpm note 1, Articles 68,69,70 and 71 outline who may participate at meetings of 
the Economic and Social Council, 

Report of  the Working Gmup on Indigenous Populations on its first session 
(E/CN.4/Sub.2/1982/33) mereiaafter 1982 Working Group Report]. 

24 Hannum, Accommodation, supra note 10 at 84. 

rc For a copy of the Draft Declaration, see Appendix I of this thesis. 
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preambular paragraphs and operative paragraphs. The nineteen preambuiar paragraphs 

a fhn  that Indigenous Peoples are equal in dignity and rights to all other peoples @aragraph 

1). It is recognized that there are violations of Indigenous Peoples' rights and loss of M o m  

which has been caused by colonization and dispossession of their land, territories and 

resources preventing Indigenous Peoples b r n  k l y  detamining their future (paragraph 5). 

The Draft recognizes that Indigenous Peoples urgently need to have their inherent rights 

respected and protected (paragraph 6). The prearnbular paragraphs also acknowledge the 

right of Indigenous Peoples to seKdetermination (paragraph 1 S), as such recognition will 

contriiute to the peace, to economic and social progress of Mgmous Peoples and promote 

fiendly relations among nations and peoples of the world (paragraph LO). The Draft uses 

the lang-uage of the UN Charter and extends the language to Indigenous Peoples, 

recognizing that Indigenous Peoples are different. In the preambular paragraphs, points 

raised by the Indigenous delegates in 1985 are incorporated: rights to land, resources, self- 

determination and recognition of "peoples". Finally, the preambular paragraph 

acknowledges that Indi-genous Peoples have been colonized and deprived of their rights. 

The title of the draft is a reflection of the progress made in the UN. It is the Draft 

Declaration on the Rights of Indigenous Peoples and does not use the word "populations". 

The original drafts presented to the Working Group referred to the Draft Declaration on 

Indigenous Rights, but over the years of drafting the Declaration took on a more precise and 

descriptive form. 

In the forty-five operational paragraphs of the draft articles, there are seven parts. 

The first part refers to the universal rights of Indigenous Peoples who are equal and free to 
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all other peoples in rights (Amcle 2). The right to self-determination is also included 

(Article 3). There is an afkmtion of the collective rights of Indigenous Peoples. It has 

been stated that: "This provision also suggests that Indigenous Peoples have the right to 

exercise as collective rights those individual rights which are proclaimed in the international 

instruments" .26 

The second part refers to the collective rights of Indigenous Peoples to live in 

keedom and peace and to be h e  of genocide (Article 6), to belong to their own community 

(Article 9), not to be forcible removed h rn  their lands or territories (Article LO) and to have 

special protection and security in time of war (Article 1 1). 

The third part refers to Indigenous Peoples' right to practise and revitalize their 

cultural traditions and customs (Article 12), to have the right to manifest, practice, develop 

and teach their spiritual and religious traditions (Article 13), to revitalize, use, develop and 

transmit to future generations their histories, languages, oral traditions, philosophies, writing 

systems and literatures (Article 14). 

The fourth part is concerned with education, media and labour rights of Indigenous 

Peoples. The fifth part concerns the rights of Indigenous Peoples to participate in decisions 

which will affect their lives and rights (Article 19), to have their M y  informed consent 

obtained prior to adopting and implementing state measures (Article 20), to have the right 

to maintain and develop their own political, economic and social systems (Article 2 I), and 

to use their traditional medicines and to have access ifdesired to medical institutions of the 

l6 Eyassu Gayim, WDmfi Decimation on indigenous Peoples Assessment of the Dmft Prepared 
by the Working Group on fndigenous PopuZations (Rovaniemi: University of Lapland, 1994) at 9, 
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state (Article 24). 

The sixth part of the Declaration refers to land, territories, waters and coastal seas and 

other resources (Article 25), to the ability of Indigenous Peoples to use, own, develop and 

controi those areas (Article 26), to have the rights to restitution of the lands, territories and 

resources of Indigenous Peoples (Article 27), to have the right to conserve, restore and 

protect total environments of Indigenous Peoples (Article 28, to have their full ownership 

of cultural and intellectual property recognized (Article 29), and to have the right to 

determine and develop their own priorities and strategies for the development and use of 

lands, terri-tories and other resources (Article 30). 

The seventh part of the draft refers to the exercise of the right of self-determination 

(Article 3 I), to have a collective right to their own citizenship (Article 32), to promote, 

develop and maintain their institutional structures (Article 33), to have the collective right 

to maintain contact with their relations despite state boundaries (Article 35) and to have 

treaties, agreements and other constructive arrangements honoured by state governments 

(Article 36). In the eighth part, the duty of States in relation to the implementation of this 

draft are outlined (Article 37). States have the duty to allow Indigenous Peoples to have 

access to adequate funding and technical assistance to pursue their political, economic, 

social, cultural and spiritual development (Article 38), and provide access to and prompt 

decisions in conflicts and disputes with States (Article 39). Further, the organs and 

specialized agencies of the UN system must promote the Declaration (Article 40) and the UN 

is to take the necessary steps to implement the Declaration (Article 4 1). 

In the last part of the Declaration, it is stated that the rights which are recognized in 
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the draft are the minimum standards (Article 42) and the Declaration is not be interpreted as 

diminishing or extinguishing existing or hture rights of Indigenous Peoples (Article 44). 

The Draft has many articles which refer to the collective rights of Indigenous 

Peoples: to h l y  pursue their right to self-determination (Article 3), to live in Worn, 

peace and security as distinct peoples (Article ti), to maintain and develop their distinct 

identities and characteristics (Article 8), to belong to indigenous communities or nations 

(Article 9), to retain their shared responsiiility for the upbringing, tmhhg, education and 

well-being of their children (Articie 1 l), to practice their cultural traditions and customs 

(Article 12), to uphold their responsiIbilities to future generations (Article 25), to use and own 

their traditional land in accordance with their traditional and customs (Article 26), to select 

the membership of their institutions in accordance with their own procedures (Article 32), 

to promote, develop and maintain their institutional structures, to their distinctive juridical 

customs, traditions, procedures and practices (Article 33) and to the collective right to 

determine the responsibility of individuals to the commuaities (Article 34). 

The Draft Declaration is the first UN document which extensively addresses the 

rights of the collective. Human rights instrumen&' have referred to the rights of individuals 

within states and state respom'bility to those individuals. Brownlie comments that: 

inherent in the concepts of equality and of human rights is the idea that groups as 
such may have rights. The classical human rights instruments say little or nothing 
about the rights of groups as such, apart @om the right of self-determination. ... 
[However] the assumption lying behind the classical formulations of standards of 

" Of the thee intcmstiond instruments: Universal Declaration of Human Rights, lntematiod 
Covenant on Civil and Political Rights and International Covenant on Economic, Social and Cultural Rights, 
only Article 1 of both International Covenants refer to rights of a group while Article 27 of the CCPR refers 
to the rights of individuals of minorities possessing righe. 
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human rights ... has been that group rights would be taken care of automatically as 
a the result of the protection of the rights of the individual.2s 

The UN has w t  been able to deal with the rights of the coUective under the present system 

as, for example, the Human Rights Committee does not hear complaints h m  groups. A 

complete analysis of the contents of the Draft Declaration is not possible within the context 

of this thesis. Detailed attention is given to four areas that Indigenous Peoples agreed are of 

paramount significance - and which were put before the Working Group in 1985, in the 

form of a joint resolution: recognition of Peoples with no imposed definition, seK 

detemination, and land and resource rights. While the drafting process in the Working 

Group underwent revision upon revision, Indigenous Peoples never varied h r n  their original 

position. Gradually, the Working Group came to understand and accept the principles 

outlined by the Indigenous delegates, as Madame Daes has written: 

My colleagues, members of the Working Group, and I, as the principal drafter of the 
draft declaration made every effort to incorporate primarily, Indigenous Peoples' 
aspirations M y  in the final text, although naturaily the language has been condensed 
and the language used is that of the United Nations. I doubt that any other United 
Nations human rights instrument was prepared with so much direct involvement of 
its intended beneficiaries. 29 

Indigenous participants needed to review the norms of international law on which Indigenous 

Peoples were relying and to education experts on the Working Group to understand 

Indigenous positions. The world view of Iadigenous Peoples needed to be reflected in any 

28 Ian Bromlie,"Tbe Rights of Peoples in Modem Intenrational Law" in James Crawford ed The 
Rights of Peoples (Oxford: Clarendon Press, 1988) at 2, 

" Erica-Irene Dm, "J5plity of [ndigenous Peoples under the Auspices of the United Nations - Draft 
DecIaration on the Rights of Indigenous Peoples" [I9951 7 St- Thomas Law Review, at 494 mereinafter Daes, 
Equalityl- 
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Draft Declaration before it could be presented for adoption. The Working Group felt that: 

'The approaches used to protect Indigenous Peoples and promote their rights and interests 

[were] unique and radical''..30 The resulting Draft Declaration, as indicated in Article 42, is 

a minimum i n t d o d  standard that Indigenous Peoples can accept (Article 42). 

1 Right to Self-Identification 

The issue of the legal nature of Indigenous Peoples in law has received considerable study 

by the UN, as noted in Chapter 3. There is no definition of ''Indigenous Peoples" in the Draft 

Declaration. State governments have raised the question of the definition of Indigenous 

Peoples since the Cobo study was undertaken. Cobo's working model (quoted in Chapter 

3) appears to be based on the 1930 Permanent Court of International Justice Greco-Bulgarian 

case which, in the context of a minorities rights case, defined "people" as: 

A group of persons living in a given country or locality, having a race, religion, 
language and traditions of their own and united by the identity of race, religion, 
language and traditions in a sentiment of solidarity, with a view to preserving their 
traditions, maintaining their own fonn of worship, iDsuring the instruction and 
upbringing of their children in accordance with the spirit and traditions of their race 
and rendering mutual assistance to each other? 

Indigenous Peoples are not minorities - as acknowledged by Cobo, Deschenes and Espiell. 

Cobo added Indigenous Peoples' relationship to their lands and the colonized nature of their 

existence to make his working definition unique. Cobo's work was accepted by the Sub- 

30 Eyassu Gayim "The Draft Declaration on Indigenous Peoples: With Focus on the Rights to Self- 
Determination and Land" m Eyassu Gayim and Kristin Myntti eds., Indigenous and Tribal Peoples' Rights - 
1993 and A@ (Rovenaniemi: University of LapIand, 1995) at 20 [bereinafter Gayim, Focus on Self- 
Detminat ion] .  

" [I 9301 Permanent Court of International Justice Series B, No. 17 at 2 1. 
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commission, CHR and ECOSOC without diminishing or amending his working model. As 

discussed earlier, it was not always the case with other attempts which have tried to include 

definitions in studies submitted to the Sub-cornmission. Mr. Justice Deschenes's working 

definition on minorities, also discussed in Chapter 3, was not accepted by the Sub- 

commission nor by the CHR. The uniqueness of Indigenous Peoples and their connection 

to the land and territories, acknowledged by the UN, is essential to the Draft Declaration on 

the Rights of Indigenous Peoples. 

There is no officially recognized UN dehition for Indigenous Peoples. There is also 

still no accepted definition in international law for "peoples". 

There is not even an accepted sociological or political definition of a people. The 
United Nations carefully avoided to define "people", even as it has conceded all 
peoples have the right of self4etermination." 

When the UN established the Working Group, the ECOSOC resolution directed its members 

to "bear in mind the report" by Special Rapporteur Cobo. The Working Group used Cobo's 

model as the basis for its work for the next fourteen years. Detinition continues to be an 

issue because state governments keep raising it. "Governments often have sought to narrow 

the definition of 'peoples' in order to Limit the number of groups entitled to exercise a self- 

determination claim" ? 

At its fourteenth session, the Working Group had an extensive debate on the 

definition of Indigenous Peoples. Madame Daes, Chairperson/Rappoaeur, prepared a 

32 Rudofo Stavenhagen, Eke Ethnic Conficts, DDevopmmt, and Human Rights (Tokyo: United 
Nations University Press, 1990) at 68. 

'' Erica-he Daes, "Some Considerations on the Rights of Indigenous Peoples to Self- 
Determination", (1993) 3 TrultsnutionaZ Law and Contemporary Problems 1 at 5 Pereinafter Daes, Rights]. 
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working pap# for discussion in response to the raising of this issue by governments at the 

thirteenth session? 

The observers governments of Bangladesh and India emphasized the need for a clear 
definition of "indigenous people" in the interest of an effective focus on the true 
Indigenous people of the world The observer of Bangladesh said that a procedure 
based on self-identification could be self-defeating and that it would be a great 
dissavice to the true indigenous people if the agenda for indigenous people were 
allowed to be confused with the agenda of other subnational and tribal groups that 
constituted minorities within their respective count~ies.'~ 

Other governments and Indigenous organizations had supported the need to recognize self- 

definition, as  drafted in Article 8. Some governments were particularly outspoken: 

Australia strongly opposed the idea of a formal definition of Indigenous Peoples. 
... They stated that the qualification and definition of "Indigenous" could only be 
based on the inherent right to selfdetermination. Esseatial elements of this approach 
were said to be descent, seEidentification, group identity or group acceptance and 
a historical connection with the 

As a result of those discussions, the Working Group recommended to the Sub-commission 

that the Chairpersod Rapporteur prepare a note on criteria for a definition of Indigenous 

Peoples based on "information which might be submitted by Governments, 

intergovernmental organizations and indigenous peoples' organizati~ns".)~ The CHR 

approved the Sub-commission resolution. The CHR also recommended that the Working 

%ca-1rene Daes, Working Paper by the Chairperson/Rapporteur on the Concqt of 'indigenous 
people"' E/CN4/Sub.ZAC.4/1996/2 mereinafter Daes, Definition]. 

35 Repon of the Working Gmup on Indigenous Populations on its twelfth session (UCN.4ISub2I 
1995124) at 7 [herehafk 1995 Workrirg Gmq] refers to Madame Daes's working paper on the criteria which 
might be applied when considering the concept of Indigenous Peoples (E/CNCN4/AC.4/1995/3). 

36 1995 Working Group, supra at note 35 at 13. 

37 1995 Working Group, supra a note 35 at 13. 

" 1995 Working Group. supra at note 35 at 33 in paragraph 3 of its resolution 1995/38 of 24 
August 1995. 
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Group make its final report of the discussions to the Inter-sessional Working G r ~ u p ? ~  When 

the Inter-sessional Working Group meets in October 1996, Madame Daes's W report based 

on the discussions at the fomkenth session of the Working Group will be tabled Debate on 

the report is expected to be extensive. 

The issue of definition intensified in 1994, When the A6ikaner of South Afi-ica and 

the Rehoboth of Naimbia - both descendants of colonial settlers - apptared at the Working 

Group claiming to be Indigenous, Indigenous Peoples refirsed to accept them as 

"Indigenous". The incident led to a note being prepared to classify the legal point, based on 

previous Working Group work on criteria for Indigenous Peoples to attend the Working 

Group. Indigenous Peoples refused to accept them as "Indigenous". 

The Working Group accepted certain basic criteria including: historical continuity, 

distinctive cultural characteristics, traditional lands, nondominance, self-identification and 

group consciousness - which were essentially the points used by Cobo in his study. As 

result of the note, the whole question of the need for a definition in the Draft Declaration was 

raised in the Working Group by state governments. 

The consistent position of Indigenous Peoples has been that including a definition 

limits the rights contained in the Draft Declaration. Consequentiy, there is a specific 

provision in the Draft Declaration recognidng the right of Indigenous Peoples to identify 

themselves (Article 8)" Also, in Article 9, the Draft Declaration recognizes the right of 

39 Discussed in detail m Chapter 5. 

" Article 8: Indigenous poplcs have! the coUective and individual right to maintain and develop their 
distinct identities and characteristics, including the right to identifjc themselves as indigenous and to be 
recognized as such, 
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Indigenous Peoples "to belong to an indigenous community or nation, in accordance with the 

traditions and customs of the community or nation concerned". In Article 32, which states 

that Indigenous Peoples have the collective right to determine their own citizenship in 

accordance with their customs and traditions, self-denrtifcation is recognized as an inherent 

collective right: 

Indigenous representatives on several occasions have expressed the view, before the 
Working Group that a definition of the concept of "Indigenous People" is not 
necessary or desirable. They have stressed the importance of ~e~identification as 
an essential component of any definition which might be elaborated by the United 
Nations. ... Indigenous pups  insist on their right to define themselves both in terms 
of an individual's "self-identification" as an Indigenous person and with respect to 
the community's right to define its members. This subjective approach - that 
Indigenous Peoples are those who feel themselves to be Indigenous and are accepted 
as such by members of the group has been widely supp~rted!~ 

For Indigenous Peoples, it is important that a person can identiii/ with the cultural group but, 

equally important, that the group to accept that person as Indigenous. Madame Daes has 

recently written: 

The Draft Declaration not only acknowledges Indigenous Peoples as "Peoples" in the 
international sense, but recognizes that they continue to possess a distinct legal 
character and standing even in cases where they have agreed to be incorporated into 
existing states. This is of cadhal importance because indigenous peoples generally 
do not aspire to separate statehood; while at the same time, they do not see that they 
can ever accept complete integration into the states which comprise the United 
Nations. 42 

After eight years of discussions, the Working Group members have accepted that Indigenous 

Peoples are "peoples" in the international sense as subjects and not objects of international 

law. It is now a matter for the UN system to accept, reject or amend the findings of its 

" Daes, Definition. supra at note 34 at 13. 

" Daes, EquaZity, supra at note 29 at 496. 
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human rights experts. 

In developments outside the Wotking Group, the 1991 meeting of experts in Nuuk, 

Greenland affirmed that Indigenous Peoples constitute "distinct peoples and societies, with 

the right to ~e~detennination, self-government and self-identificationt'? Furthennore, the 

UN Committee on the Elimination of Racial Discrimination has determined that self- 

identification should be the basis for identification as a member of a racial or ethnic group4 

The Draft Declaration recognizes that Indigenous Peopla have a collective and individual 

right to maintain and develop their distinct identities and characteristics. The Draft follows 

the lead shown by the Committee on the Elimination of Racial Discrimination and other UN- 

sponsored seminars and meetings. 

2 Self-Determination 

The issue of recognition of Indigenous Peoples as "Peoples" and subjects in law is tied to the 

recognition of the right of self-determination. UN Charter Article 1(2) recognizes the right 

of self-determination of all peoples: "Despite its collective overtones, selfdetermination 

has increasingly been spoken of as a human right, and included in the iaternational human 

43 Indigenous Government meeting, supra st note at 20. See. also: Benedict Ki.ngsbury,Whose 
htemational Law? Sovereignty and Non-State Groups [I9941 American Society of International Law 
hceedings at 3 writes: "Features often associated with "indigenous peopIesW mclude seIf-definition common 
ethnicity, non-dominance in the state, existence in the tcxritory or region prior to more recent arrivaIs who have 
become dominant, and particularly close connections with Iandf'. 

44~eport of the Committee on the helhinmon of Racial D&cnminution: General Recommendations 
UI, UN GAOR 45th Sess., Supp. No. 18, at 79. 
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rights instruments"? KIndigenous Peoples are recognized as Peoples, then the right of self- 

determination should apply to them: 

If one considers the political implications of classification of indigenous societies as 
"peoples" in the juridical sense and the rights its has granted to them to determine 
their own political status. ... If there are specific indigenous communities who 
deserve to be categorized as "peoples" in this juridical sense, this is not because of 
the mere fad that are "indigenous" in the territories concmed, but because they have 
the political features which peoples under colonial or alien domination or occupation 
possess" 

But state governments continue to resist such recognition because they fear that, if the right 

of self-determination is recognized for Indigenous Peoples, their states would be dis- 

membered. There are two General Assembly resolutions47 on this issue: the 1960 

Declaration on the Granting of Independence to Colonial Count~ies~~ (operative paragraph 

6) and the Declaration on Principles of International Law Concerning Friendly  relation^^^ 

(operative paragraph 8). The latter Declaration protects the territorial integrity and national 

unity of countries with peoples residing within their boundaries. If Indigenous Peoples are 

recognized as "Peoples" then the former resolution would apply to them. Despite these two 

resolutions, the GA accepted the two International Human Rights Covenants in 1966 with 

the identical commitment in each Article I to the right to selfaetermination for all peoples. 

One legal commentator has o b s d :  
- -  - -- 

45 James Crawford, "Outside the Colonial Context - Self-determination outside of the Colonial 
Context1* m W- J. Allen Macartney, SeIfdetenninmon in the Commonwealth (Aberdeen: The University Press, 
1988) at 3 mereinafter Crawford, Colonial Context]. 

47 A resolution of the General Assembly is "not binding document, and it has no specific legal 
authority; it is nonetheless indicative of widely held views on the subjects it deals withn ibid at 6. 

" G.A. Resolution 1514 0 , 1 4  December 1960. 

49 GA. Resolution 2625 0 24 October 1970. 
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Which peoples are afforded rights under Article 1 ? What is the scope of the right 
granted? How is the right to be implemented? ... The general spirit and context of 
Article 1 ... applies to: (1) entire populations Living in independent and sovereign 
states, (2) entire popuiations of territories that have yet to attain independence, and 
(3) populations living under foreign military occupation- It is thus apparent that the 
exisfence of a right of self-determination is not necessarily determined by reference 
to a territory's intematiod political statdo 

This notion was reinforced by the statement made by the British government representative 

during the debate on Article 1 of the International Covenant on Civil and Political Rights, 

Cassese notes: 

It is no accident that the first article of each of the international Covenants proclaims 
the right of sewdetermination. We should always remember that under the 
Covenants selfdetermination is a right of peoples and not of governments. 
Moreover, it is not only peoples suffering occupation by a foreign power which are 
deprived of their right to self-deermination, accompanied by equally appalling 
violations of many other bdamental rights." 

State governments were aware of the implications of including the provision in the 

International Rights Covenants. The implication of including of the right to self- 

determination in the haft Declaration is that Indigenous Peoples would want to Leave the 

states who have oppressed them. The right to self-determination is one which: 

exists under treaty law by virtue of Article 1 of the 1966 Covenants. United Nations 
practice and the practice of the UN Committee on Human Rights show that for a long 
time there has been some resistance to move towards expanding customary law in 
order to discern any rights coaferred by treaty law. ... One of the reasons for 
customary law's resilience in the face of treaty law in this area is the fear on the part 
of the States that any action in the field would lead to undue interference in the 
domestic affairs of sovereign States. ... The need to champion democratic values has 
all too often been subordinated to the desire to preserve intact the principle of State 

" Antouio Cassese, Se&ietennination of peoples A legal reappraisal (Cambridge: University of 
Cambridge, 1995) at 59 [hereiuafter Cassese, Selfdemination]. 

" Crawford, Colonial Contat. supra at note 44 at 6 
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sovereignty? 

As outlined in the ICJ Westem Salrma case the primary role and meaning of self- 

determination requires a free and genuine expression of the will of the peoples concerned. 

Indigenous Peoples pushed for the inclusion of self-det emination in the Draft Declaration 

in order to have their right to fnely determine their future. This right has been denied to 

them since the doctrine of discovery subverted the course of international law. Indigenous 

delegates participating in the drafting of the Draft Declaration are promoting the right to self- 

determination witbin the UN and its subsidiary bodies. The principle of self-determination 

lays down: 

the method by which States must reach decisions concerning peoples; this is by 
heeding their fieely expressed will. In contrast, the principle neither points to the 
various specific areas in which self-determination should apply, nor to the final goal 
of selfkietennination (internal seEgovemrnent, independent statehood, association 
with or integration into another State)? 

UN member states with Indigenous Peoples within their territory want to continue to control 

Peoples as evident by ILO Convention 169. Indigenous Peoples are not peoples that states 

are prepared to recognize. International lawyer Richard Falk note that states take a "statist 

view of  elfd determination"^^ Having determined that states would be reluctant to recognize 

the rights of Indigenous Peoples' right of sewdetermination, Falk recognizes that: 

commentators have increasingly come to appreciate the overall human importance, 

Cassese, Self-detemination, supra note 49 at 102. 

a Advisory Opinion of the IntemationaI Court of Jlrne Cbncernhg the Westem Sahara, [I9751 ICJ 
Reports 12. 

" Cassese, SeIf-detennination, supra note 49 at 320. 

'%tichard FatL. The Rights of Peoples (In Particular Indigenous Peoples)", in James CrawTord, fie 
Rights of Peoples (Oxford: Oxford University Press, 1988) at 24-27. 
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ecologically and as  an intrinsic benefit, of keeping indigenous peoples h r n  being 
either extinguished tbrough encroachment or by way of assiatilation? 

A declaration is not binding on state governments and does not become a treaty with legal 

obligations on states. But a declaration in a General Assembly resolution will be evidence 

of state practice and can contriiute to evolution of customary international law. Therefore, 

inclusion of the right of ~e~determination in the Draft Declaration on the Rights of 

Indigenous Peaples, should not be problematic. 

An argument could be made for the customary application of the right of self- 

determination to colonized peoples, as articulated by the ICJ in the Wattern Sahara case. 

Indigenous Peoples want to have their right to k l y  determine their b e  recognized by 

the intefuational community: 

The right of self-determination has been regarded by indigenous peoples as a 
prerequisite to the exercise of all other rights. The position of indigenous peoples has 
been that the Declaration must contain clear and explicit recognition of the 
hdamental  right of selfdetennination, without discrimination or any other 
limitation. ... It is clear that substantial progress has been made with respect to the 
right of self-determination, but many indigenous peoples have expressed concern 
about maintaining such language throughout the progression of the Draft Declaration 
within the United Nations? 

States such as Canada aud the United States have expressed strong opposition to the 

inclusion of selfaetennination in the DDft Declaration. Their major objection seems to stem 

fkom the fear that explicit recognition of the right would allow Indigenous Peoples to 

exercise a right of political independence and separate h r n  the states that surround them. 

The issue may prove a stumbling block for the future passage of a Declaration on the Rights 

Ddee Sambo, 'Indigenous Peoples and international Standard-Setting Processes: Are State 
Governments Listening?" [I9933 3 Transnational Law and Contemporary Problems at 23-25. 
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of Indigenous Peoples, but it must be kept in mind that Canada and the United States have 

only 2 out of possible 185 votes in the General Assembly. This issue will be covered more 

extensively in Chapter 5. 

Rights to Land and Resources 

Indigenous Peoples' requirement to rehun to self-determination is based on a factor that 

differs fbm the demands of other peoples - their relationship to their lands and territories. 

At the 1996 meeting held in Whitehorse on land rights, the expert participants determined 

that a Link exists between selfaetermination and land rights? Land rights cannot be 

separated h m  other rights that flow fiom exercising the right of self-determination. The 

basis for the requirement to return to selfdetermination is predicated on Indigenous Peoples' 

right to land and territory. To this day, Indigenous Peoples are affected by the consequences 

of having been deprived of their land and resource base, which is occupied by the colonizers. 

In his study, Martinez Cob wrote: 

it must be recognized that Indigenous populations have their own identity rooted in 
historical fwtors which outweigh the phenomena of mere solidarity in the face of 
discrimhation and exploitation, and that, by virtue of their very existence, they have 
a natural and original right to live b l y  on their own lands." 

Because land is central to the rights of Indigenous Peoples and for the exercise of those 

rights, they are integral to the Draft Declaration. 

Some common bonds helped Indigenous Peoples develop a consensus on the draft 

Land R i g k  supra note 17 . 
" C o b  SNdy. supra note 2. 
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principles on land rights for the Declaration. In 1987 submission, six of the twenty draft 

principles referred to land rights? most of which have been included in the haA 

Declaratio~ There is one notable exception: sub-soil resources are not expressly included 

or excluded; however, as the right to the total environment of Indigenous Peoples is 

recognized in Article 26 it can be argued that the sub-soil is included. 

Part VI of the Draft contains extensive provisions on land rights. Indigenous Peoples 

have the right to maintain and strengthen their distinctive spiritual and material relationship 

with the lands, territories, waters and coastal seas (Article 25). The drafting relates not only 

to Iands in conventional Eurocentric tenns, but to territories and waters. The Draft 

Declaration is unique in referring to the total environment as is customary for Indigenous 

Peoples. The challenge for Indigenous Peoples in the drafting was to include consensual 

hdigenous world view of their territories. For example, the Indigenous Peoples of the 

Amazon initially had difficulty understanding the need to protect sea-ice as requested by 

Inuit At the same time, Inuit delegates initially did not perceive the need to protect tropical 

rainforests, as advocated by the Amazonian Indigenous Peoples. The consensus built 

amongst Indigenous Peoples over the integrated perception of land as territory is reflected 

in Article 26. 

Article 27 relates to the right for Indigenous Peoples to have lands that have been 

confiscated, occupied, used or damaged without their k e  and informed consent restored to 

them. Integral to the process of land protection is the right of Indigenous Peoples to 

conserve, restore and protect the total environment of their lands and territories (Article 28). 

" Draft Indigenous Principles, in Infirmd meeting of the Working Group. supra note 14. 
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In addition, the state must take effective measures to ensure that toxic wastes are not stored 

on or near Indigenous lands. 

In another area related to property rights, the culnual and intellectual property of 

Indigenous Peoples is recognized (Article 29)." Indigenous Peoples' knowledge is 

intrinsically linked to the use of land and resources, and the value of Indigenous knowledge 

beyond Indigenous cultures has also become recognized in recent decades by Eurocentic 

scientists. Canada now includes Indigenous knowledge alongside science in federal reviews 

of impacts of development projects on Indigenous lands. Even so, Indigenous Peoples have 

had to struggle against the specialized agencies of the UN6Z to have their cultural and 

- - - - - - - - 

6$or a disnmion on these problems, see Damll Posey, 'Wating Intemationai Change" ( 199 1) IS 
Cultural Survival Quarterly 29 who writes about the problem with WIPO and the protection of Indigenous 
Peoples tnteflectual Roperty: "With songs and stories, emphasis on mdividual and Western corporate rights 
of property leave communal, easily copied 'property' vulnerable to use by anyone anywhere". Also see: Tom 
Greaves ed., Intellectual Pn,m Rightslor indigenous Peoples - A Source Book (Oklahoma City The Society 
for Applied Anthropology, LW4) which contains a number of essays on intellectual property rights of 
Indigenous Peoples and the work which is taking place on an intenratiod level with Indigenous Peoples 
within and outside of the United Nations [hereinafter Sburce Book]. In addition, Madame Daes undertook a 
study on the ownership and control of culturat property of Indigenous Peoples for the Sub-commission, see 
Stu& on the Protecnbn of the Cultural d mte11ectualpmperl)l of Indigenous Peopies, ElEICN.4/Sub.2/1993/28 
(1993). Intellectual property of Indigenous Peoples was discussed in the Charter of the Earth (also known as 
the Kari-Oca Declaration) which was tabled at the United Nations Conference on the Environment and 
Development V C E D )  in Rio in June 1992. This Charter was developed by Indigenous Peoples attending 
a conference prior to the World Conference. For more information on the Kari-Oca Declaration and the 
hdigenous Peoples meeting see: ~n~ernutional Work Gmup on Indigenous A f i n  Newsletter, No. 4, 1992 and 
Teresa Aparacio, "Indigeaous Peoplcs m Rio: the Kari-Oca World Indigenous Conference, Ibid, at 53-56.. See 
also Sharon Venue, "Kari-Oca - An Indigenous Peoples' meeting" m (1993) International Work Group on 
Indigenous Aflaiis Annual Report. The Kari-Oca meeting was a significant step forward for Indigenous 
Peoples who developed their own agenda on development and the environment which was subsequently 
submitted to the UNCED meeting and included in the final report the General Assembly. 

62 "In a comprehensive survey of such efliorts [to protect the intellectual property of Indigenous 
Peoples] by Posey (1991). he reviews shortcomings in the multitude of efforts that have been broached by 
numerous agencies and organizations, including the United Nations World Inte!llectual Property Organization 
(WIPO), the Union for the Protection of New Varieties of P b t s  (UPOV), and the International Union for the 
Conservation of Nature (IUCN). Specifically, he observes that even though 123 United Nations members 
states have reached broad agreements on industrial property and trademark that these agreements have never 
been applied to indigenous lcnowledge or handicrafts" David J. Stephenson, Ir., "A Legal Paradigm for 
Protecting Traditional Knowledge" Source Book supra at note 126 at 186. 
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intellectual property rights recognized: 

The World Intellectual Roperty organization m), the UN agency which protects 
patents, has told the UN Human Rights Centre that it does not recognize the standing 
of Indigenous Peoples. In a dismissive letter, the Director General of WLPO wrote 
to the Centre that intellectual property is distinguished by the type of intellectual 
creation and not by the group responsible for its creation. This position reflects 
\KIPO's insistence on individual authorship as a prerequisite for patent protection. 

Article 29 of the Draft Declaration recognizes the Indigenous Peoples' right to I1I 

ownership, control and protection of their cultural and intellectual property. 

The Draft Declaration also refers to the rights of Indigenous Peoples to determine and 

develop priorities and strategies for development and use of their lands according to their 

values. Consistent with maintaining Indigenous Peoples as objects in law, Indigenous lands 

have been perceived by states as available for development and exploitation without the 

Peoples' consent. As pointed out during the 1996 expert seminar on practical experiences 

regarding Indigenous land rights, one of the experts, Dr. Kenneth Coates wrote of the 

Canadian experience: 

In the 19th century, the expansion of settler societies fiom Europe saw the 
incorporation of vast tracts of indigenous land into newcomer jurisdiction and mass 
dislocation of indigenous peoples. On all continents, the new arrivals used various 
methods to push the inhabitants aside. In some quarters, military conflicts and wars 
of extermination cleared the way for settlement; iil others, formal treaties were signed 
with the First Peoples (and then often ignored), legally opening large areas for 
agricultural development. In st i l l  other areas, the indigenous people were simply 
neglected or shunted aside, not deemed worthy either of carell attention or military 
action. In rapid fashion, many of the world's underdeveloped temperate zones fell 
to the logger, fmer, rancher, or 

The dispossession of Indigenous Peoples h m  their lands throughout the world began long 
- pp - 

Audrey R Chapman," Human Rights Implications of Indigenous Peoples' Intellectual Roperty 
Rights" in Source Book supra at note 59 at 2 14-2 15. 
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before the nineteenth century; it began with the voyages of Columbus and the doctrine of 

discovery: 

"The process of discovering America is still going on We have cut down the forests 
and cleaned away the bushwood We have settled it b m  ocean to ocean, and made 
it a part ofthe world; but there is something more to do - a much greater and more 
difficult task lies before us: to discover ourselves, what we are, what we stand for, 
and, through htrospection, to justify the physical discovery of America1? 

These are the words of sixteenth-century Spanish jurist Francisco de Vitoria writing at the 

time of Columbus, questioning Spain's ability to claim the land of the Indigenous Peoples. 

It was Vitoria's view that Indigenous Peoples were part of the family of nations where their 

rights to their lands and territories must be respected by the Spanish Crown: 

I .  Victoria's [sic] conception, the international community, composed of states 
without reference to geography, race or religion, replaced the large but still limited 
international community coexistence with Christendom; this is the opinion of the 
world today. ... All this is not merely a consequence of Victoria's [sir] doctrine; it is 
the doctrine itselfexpressly and mumistakeably stated in classical terms four centuries 
before our modem world emdeavoured to create by covenant what Victoria [sic] had 
proclaimed as a hdamental principle and which we would call the culmination of 
his law of nationd6 

It has taken more than five hundred years for international law to circle around. htemationd 

law norms are now moving toward the recognition of the Indigenous Peoples' land rights, 

through instruments like the Draft Declaration. 

The primary difficulty, with state governments accepting Indigenous Peoples into the 

family of nations relates to the way Indigenous Peoples hold and value their lands and 

territories Indigenous Peoples share laads so that they are held collectively. In Eurocentic 

" James Brow. Scott, Tlie Spanirlr On'gin of firernational Luw Francirco de Vitoria and His Low 
of Nations (Oxford: Clarendon Press, 1934) at 18 @ereinafter Scott, Virorr'a]. 
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states, the acceptance of collective land rights poses some di£ficulty: 

Collective rights to land - at least so fx as these are basic ami not created through 
the exercise of individual rights -- may be seen by some as incompatiile with the 
li'beral-individualistic political philosophy that most settler states at least officially 
embrace which is thought to underlie the Universal Declaration on Human Rights, 
as f z  as this philosophy is limited to individual rights. To determine whether these 
suspicions are grounded, one must become clearer about what is meant by "coktive 
land rightsn and what the justification for such rights is supposed to be." 

When Indigenous Peoples nfer to land rights, they refer to lands and territories on which 

their people have been born since time began Legal scholar, Hurst Hannum discussing what 

he calls myths about human rights noted during the discussion on the Draft Declaration: 

The second myth is the myth of individualism, which holds that human rights are 
only individual and not coUective in nature. Without entering fully into the 
discussion, I would simply note that many countries such as Colombia and the 
United States - do recognize that indigenous nations have collective rights in their 
domestic law. All countries would at least agree on the collective nature of 
indigenous land ownership and use, which is fundamental to indigenous society. If 
the right to land can be held collectively, then there can be no philosophical or 
ideological objection to the possibility that other rights may have collective aspects 
as well? 

The collective right to land means that land has a value beyond being a commodity and is 

not to be purchased and exchanged. The broader value of land remains centraf to the lives 

and economies of Indigenous Peoples: 

Everything of consquence for indigenous peoples begins with their unique under- 
standing of the ties between all We, the land and the seas. It is a "symbiotic relation- 
ship", a physical and spiritual unity, a seamless whole which [cannot] be divided into 
parts'. "My roots grow in jackpine roots", a Yukon Tlingit elder explained to her 
questioner. "I grow here. I branch here" ... Indigenous peoples hold the land 
collectively, they do not own or claim it as individuals. ... The Haudenosaunee, the 

" Allen BuchPllao, "The Role of Collective Rights in the Theory of Indigenous Peoples' Rights", 
119931 3 Transnational Law and Contemporary Problems at 95 @ereinafter Buchanau, Collective Rights]. 

6Plurst Hannum, '~Rofemural Aspects of International Lawn [I9961 1 International Work Groupfir 
Indigenous A f l i r s  38. 
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Six Nations of the North American Iroquois Confederacy, describe the clash of 
perspectives between the "first peoples" and Europeans- Conquerors asserted the 
"doctrine of discovery". They "discovered lands" and the indigenous peoples became 
part of the "flora and fauna"? 

In theory, it is difficult for Eumcentric models of land ownaship to accept and coexist with 

the collective land holdings of Indigenous Peoples. A bdamental characteristic of 

Indigenous land rights is that lands cannot be sold, but - for the Peoples to be economically 

self-reliant - lands and the resources that the land promise are shared However, the 

colonizers have chosen to disregard Indigenous use of the lands in order to promote 

Eurocentric concepts of economic development: 

Large-scale colonization, more than any other kind of economic development, raises 
the question of land rights. Officials and settlers alike have little understanding of 
indigenous economics. They see Indigenous Peoples as aimlessly wandering through 
the forest or arbitrarily clearing and planting. Yet it is the complex social, economic, 
and cultural relationship of indigenous peoples with their environment which has 
allowed them to survive. What settlement schemes do is to discount this well- 
established adaption to the enviroument and replace it with new forms of land use, 
carried out by settlers b m  regions which are ecologically quite different. ... 
Inevitably there are conflicts, Indigenous Peoples see their land being occupied and, 
in their view, destroyed by the newcomers. The latter, however, only see the land as 
fertile, unexploited and unoccupied" 

Indigenous Peoples are trying to protect their lands and territories for fbture generations - 
a customary value characteristic of self-reliant Peoples - through the provisions of the Draft 

Declaration. Land held in common by Indigenous Peoples in trust for the next generations: 

a unique characteristic of Indigenous Peoples worldwide. Every year, Indigenous Peoples 

appear at the Working Group with information about loss of land fiom their traditional 

Judith P. Zinsser, "A new partnership: indigenous peoples and the United Nations system (Paris: 
UNESCO, 1994) at 17- 

Global Quest. supra at note 12 at 74. 
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territories. 

The restoration of the lands which were taken as a result of colonization is a critical 

aspect of land rights. Article 27 of the Draft Declaration provides for compensation if the 

land is not available for retum. AU the issues related to land are uftimately related to the 

right of seUdetermination: 

Collective land rights ... are one important dimension of seKdetermination for 
indigenous peoples. ... three justi6cations for indigenous peoples' collective land 
rights ... can be "derived" k m  a general "right of ~e~determination of all peoples" 
... (1) to the idea of collective land rights as an initial step in rectifying past unjust 
takings of territory; (2) to the principle of justice requires the restoration of pre- 
conquest indigenous collective property rights systems; and (3) to the instnunental 
role of collective land rights in protecting imperilled indigenous cultures. ... 
Indigenous peoples' rights movement represents a challenge to the theory and 
practice of international law?' 

Self-identification and selfdetermination and land rights are interconnected: in order for 

Peoples to exercise the right of self-determination, they need to have a secure land base. 

Prior to colonization, Indigenous Peoples had territories over which they exercised all their 

rights. In the drafting process, the Working Group has attempted to re-establish the legal 

relationships that are critical to the survival of Indigenous Peoples - Peoples need territory: 

A corollary of legal personality is the principle of territorial security. This means that 
Indigenous Peoples have defied historical territories - even within the borders of 
existing states - and the right to keep these territories physically intact, environment- 
alIy sound and economically sustainable in their own ways." 

Discussion of the Draft Declaration may seem to be premature, as it sti l l  has to pass through 

the internal UN system to the General Assembly. However, three elements distinguish the 

Draft Declaration from any other human rights instrument developed for review: legal 

" Buchanan, Collective Righu. supm at note 65 at 106-107. 

* Daes, EpaIiq. supra at note 29 at 497. 
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personality, and territorial and international responsibility." 

D CONCLUSION 

[n 1982, Indigenous Peoples participated directly in the first Working Group of the United 

Nations: a significant step toward recognition as subjects rather than objects of international 

law. The Working Group had a dual mandate to review recent developments and to begin 

working on standard-setting activities related to the protection of Indigenous Peoples. In less 

than twenty years, the Working Group - in cooperation with government representatives, 

intergovernmental organizations, specialized agencies and Indigenous Peoples organizations 

- developed a Draft Declaration. There are a number of key provisions of the Draft 

Declaration which make the instrument unique. 

The drafting process was a contn'bution by Indigenous Peoples to development of the 

norms which are going to affect theu Lives. As active participants in the process, Indigenous 

Peoples moved towards their recognition as subjects in law rather than as objects. 

Indigenous Peoples have been active in pushing the UN to live up to the obligations set out 

ia the Charter. In order to have a Draft Declaration completed in the Working Group, 

hdigenous Peoples worked against the opposition mounted by state governments. 

The Draft as accepted by the members of the Working Group and the Sub- 

commission contains language which recognizes Indigenous Peoples as "peoples". In 

addition, the Draft Declaration contains explicit language on the right to self-determination 

for Indigenous Peoples. While some state governments have been against the inclusion of 
- -- 

" Daes, EquaIity. supra m e  29 at 496. 
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such language, the members of the Woddng Group felt that the time was right for the 

protection of Indigenous Peoples. Dado  Turk, a former expert in the Working Group, 

stated that the application of the right of selfdetennination does not define peoples to whom 

it applies nor does it say what is the result of the application of the right. It is the recognition 

of the right of self-determination which is important for Indigenous Peoples who want the 

ability to determine ke ly  their political fbture. 

In order to assist state governments with the implementation of the Charter 

provisions, the General Assembly has passed numerous resolutions on territorial integrity, 

but resolutions of the GA are not binding instruments and have no specific legal authority. 

While resolutions are indicative ofwidely held views, they do not bind states. If"peop1a" 

have a right to ~e~detenaiflation as set out in the UN Charter, then a General Assembly 

resolution cannot change that norm. Will state members of the UN recognize the rights of 

Indigenous Peoples? The test will come as the Draft Declaration makes its way through the 

UN system. Indigenous Peoples came to the UN in 1977 seeking changes to their status and 

rights in international law. Some of those changes could have a profound Sec t  on the role 

of states and in the development of international law norms. 
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THE RESPONSE OF THE UN 
TO TEU3 DRAFT DECLARATION 

A. INTRODUCTION 

The Declaration developed by the Working Group was conceived as a statement of the 

minimum standard on the Rights of Indigenous Peoples, continuing the work of the past two 

decades by the UN to clarify those rights in relation to the UN Charter. A declaration is not 

like a treaty, which can be rati6:ed by states and then become legally binding on them. In a 

legal opinion prepared for the CEIR, the differe~lces between an internal UN declaration and 

a recommendation were reviewed in relation to UN practice: 

A "declaration" is a formal and solemn instrumat, suitable for rare occasions when 
principles of great and lasting importance are being enunciated, such as the 
Declaration of Human Rights. A "recommendation" is less f o d  Apart h m  the 
distinction just indicated, there is probably no difference between a 
"recommendation" and a "declaration1' in United Nations practice as far as strict legal 
principle is concerned. A "declaration" or a "recommendation" is adopted by 
resolution of a United Nations organ. As such it cannot be made binding upon 
Member States, in the sense that a treaty or convention is binding upon the parties 
to it, purely by the device of terming it a "declaration" rather than a 
"recommendation". However, in view of the greater solemnity and significance of 
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a "declaration", it may be considered to impart, on behalf of the organ adopting it, a 
strong expectation that Members of the international community will abide by it. 
Consequently, in in fm as the expectation is gradually justified by State practice, a 
"declaration" may by custom become recog-nized as laying down rules binding upon 
States. 

Thus, a resolution adopted by the GA, even in the form of a Declaration, is a 

recommendation only and is not binding on states. A Declaration is not considered to be a 

primary source of international law. However, a declaration becomes influential on the 

fhture role and action of states. Over time and with usage, a declaration can become 

accepted as a .  international law norm in that it becomes representative of customary 

international law. In some casesy a GA resolution's wording and format can be used at a later 

time a basis for a convention: 

Without entering into detailsy we rPfa to fiutber examples taken h m  the practice of 
the UN General Assembly to prove that the principles contained in the substantive 
resolutions of the General Assembly or in its declarations have provided a basis for 
the elaboration of a subsequent international conventional regulation. Thus, we can 
dearly recognize the impact which the Universal Declaration of Human Rights had 
upon the two Covenants adopted by the UN General Assembly on 16 December 1966 
in respect of civil and political rights as well as economic, social and cultural rights, 
or upon the instruments adopted by the General Assembly on 21 December 1%5 and 
entitled International Convention on the Elimination of All Forms of Racial 
Discrimination? 

The UN has a place to play in the process of formatting n o w  of international Law. The 

intent of having a number of agencies and participants in the drafting of a declaration is to 

facilitate the drafhg and acceptance of the instrument- In the case of the drafting process 

for the Declaration on the Rights on Indigenous Peoples, the participants included the 

kuma BokorSzego, Ihe Role of the United Nmbns in l~terruttional Legislation (New York: North 
Holland Publishing Company, 1978) at 71-72 [hereinafter Bokor-Szego]. 
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Working Group on Indigenous Peoples, specialized agencies of the UN, state governments, 

legal writers and Indigenous Peoples and their organizations. 

AAer six years of drafting and eight years of discussion, the Draft Declaration on the 

Rights of Indigenous Peoples) was ready to be moved from the Working Group on 

Indigenous Peoples toward the General Assembly (GA). The first step was review by the 

parent body of the Wodring Group, the S ~ ~ m m ~ ~ s s i o n  on the Prevention of Discrimhation 

and Protection of Minorities (Sub-Commission)? On 22 August 1994, Madame Erica-Irene 

Daes, Chairperson/ Rapporteur of the W o h g  Group introduced the document to the other 

members of the Sub-commission. 

The work of the Sub-commission was to accept and/or amend the draft language 

proposed by the Working Group. In addition, the Commission on Human Rights (CHR) 

asked for recommendations on a possible course for hture consideration of the draft? In 

August, 1994 the Sub-commission recommended the Draft Declaration to the CHR without 

any reservation as to choice of language or terms. However, the Sub-commission resolution 

recommending the Draft Declaration to the CHR did not recommend the full participation 

of Indigenous Peoples in future discussions of the Draft Declarati~n.~ 

At the February-March 1995 meeting, CHR members decided not to accept the haft 

United Nations DroA Declaration on the Rights othdig~ous Peoples, WCN.4/Sub.2/1994/2/Addl 
of 20 April 1994 Bereidler Draft Deckation]. See appendix I for a copy of the Draft Declaration. 

See Appendix LII for a cbart ofthe i n d  structure of the UN, diseussed m Chapter 2 of this thesis. 

* Commission on Human Rights Resolution 1994/29 of 4 March 1994. 

ti Sub-commicsion resolution E/CN.4/Sub2/1994/45 [hminaAer Sub-commission resolution 
1994/45]. 
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Declaration as submitted by the Subcommission. Instead, the members established an 

Open-ended Inter-sessional Working Group to elaborate a Draft Declaration. Once the inter- 

Sessional Working Group has completed its work, the revised Draft will be submitted to the 

CHR before it can be recommended to the larger UN bodies. Each of these processes will 

be reviewed in relation to two areas: (a) participation by Indigenous Peoples and (b) the 

evolution of international law standards in relation to Indigenous Peoples. 

The Draft Declaration on the Rights of Indigenous Peoples is a precedent setting 

international instrument. It is the first UN instrument to develop standards on Indigenous 

Peoples' rights. It is also the £kst UN instrument drafted with the direct participation by 

Indigenous Peoples in the process. Hmdreds of Indigenous delegates over a long period of 

time attended and participated in the discussions leading to the final Draft Declaration. 

Consequently, the potential effact on the UN processes for developing intemational 

instruments on Indigenous Peoples and on intemational law norms are also likely to be 

precedent setting, sweeping and significant. It is now impossible for international bodies to 

develop credible instruments affecting Indigenous Peoples without their direct and active 

participation. The drafting of a Declaration on tbe rights of Indigenous Peoples moved 

Indigenous Peoples towards being subjects of international law and away fmm being treated 

as objmts. 

Even, if the Draft Declaration developed by the Working Group on Indigenous 

Peoples remains intact through the elaboration process in the Inter-sessional Working Group 

and is accepted by the members of the CtIR, the draft instrument must be reviewed by 

members of the Economic a .  Social Council (ECOSOC) before it is transmitted to the 
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General Assembly. The wording of the 1995 CHR resolution permits a complete redrafting 

of the document by the Inter-sessional Working Group. Indigenous Peoples would prefer 

that the rights in the current Draft Declaration are not amended,' while the state 

representatives are calling for major amendments and the redrafting of complete sections? 

The process is perhaps understandable for such a precedent-setting legal instrument on the 

rights of Indigenous Peoples. At any place in the current process, substantial changes could 

be made to the Draft Declaration, with decreasing representation by Indigenous Peoples. 

Participation by Indigenous Peoples in the d r a g  of this international standard on 

their rights has been as precedent-setting as the document itself The resolution establishing 

the Inter-sessional Working Group also set up a complex set of procedures for participation 

by Indigenous Peoples. As a result, only seventy-eight Indigenous organizations9 

participated at the first Inter-sessional Working Groupto This chapter considers the 

participation of Indigenous Peoples throughout this process and its impact on international 

' "An Indigmow representative read a resolution, adopted by consensus by those Indigenous 
organizations which bad attended a preparatory meeting, calling for the adoption by the Working Group of the 
draft declaration as adopted by the Sub-Commission, it was claimed that, as such, it reflected minimum 
standards for the survival of indigenous peoples" Report of the Working Group ertablished in accordance with 
Commiksion on Hrrman Rights resoIution I995/32 of 3 March 1995 WCNCN4J1 996/84 pereinafk Inter-session 
Working Group] at 6. 

* "Maoy Govemmcnts stated that, since a preamble is the philosophical and conceptual fnmcwork 
of the a draft declaration, it should be discussed after a detailed examination of the operative paragraphs of the 
draft declaration had taken place. 'Ihey felt that this would be the only way by which contextuaI consistency 
between the substance of and the philosophy behind the dmft declaration could be achieved. With reference 
to the term "peoples" and the concept ofcoilective rights as contained in the title and the preamble of the draft 
declaration, some Governments added that these were substantial issues and should be discussed after a debate 
on the operative paragraph had taken placen Ibid at 8. 

"By the start ofthe Commission Working Gmup, 99 applications had been received by the UN of 
which 78 had been approvedn Andrew Gray, "Draft Declaration Reaches Government Levels", in Indigenous 
Affairs (Copenbagen: International Work Group for Indigenous Aflairs, 1996) at 36 bereinafter Gray, 
Reaches]. 

lo Inter session Working Group, supra note 7 at 3-4. 
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law. While discouraging, even this level of representation is progressive. In the final section 

of this chapter, progress of the Draft Deciaration through the UN, as an example of the 

development of international standards by an international organization, will be reviewed. 

The Draft Declaration on the Rights of Indigenous Peoples has already set precedents for the 

UN, and has the potential for significant impacts on international law. 

B DRAFTING OF THE DECLARATION 

1 Development of International Rights Standards 

When the Working Group on Indigenous Peoples began its meetings in 1982, numerous 

issues" were placed before the members, including the development of standards which were 

considered a: 

complex matter and different interpretations of standards were possible: a) what are 
the standards to be appliod; b) to whom should these standards be applied? and c) 
what would be the system of supervision of application of standards. One might 
distinguish 2 levels of standards: a) procedural and b) substantive  standard^.'^ 

I'  Ramcharan outlined the initial programme of action undertaken by the Working Group: "(a) 
Consideration of the right to autonomy, sew-government and self-determination, including political 
represmtation and institutions; (b) Consideration of the right and responsibility of indigenous populations, as 
of all others, to respect universally recognized human rights and fundamental £kedoms; (c) Consideration of 
the right of indigenous populations to health, deal care, other social services and adequate housing; (d) 
Consideration of principles of equality and wndsabhdon; (e) Consideration of the right to legal assistance 
and protection in adarinistration and judicial affhirq (f) Consideration of the right to traditional productive 
activities, W& fk choice of employment, just and firvourable conditious of work, and join trade unions for 
protection of their intertst; (g) Considmtim of the right to freedom of peacefid assembly and assaciation; (h) 
Consideration of the right to social security; (3 Consideration of the right to trade and to maintain economic, 
technological, cultural and social relations" B.G. Ramcharan, The Concept of hesent Stam of the 
Intematio~l Proteclion of Humun Rightr Forty Y e m  afer the Universal Declaration (Dordrecht: Martinus 
Nij%off Publishers, 1989) at 209. 

l2 Repon of the Working Group on Indigenous Populations on irs f;nt session 
(WCN.4/Sub.2/l982/33) @meinafter 1982 Wotldng Group Report] at 2. 
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In the first session, the options for standards to be developed concerning the rights of 

Indigenous Peoples were reviewed: 

a) a statement of principles by the Working Group; 
b) a Declaration by another body of the United Nations, which will be more 

comprehensive and will not be legally binding; and 
c) an international convention [treaty], legally binding after adoption by 

Stated3 

In 1984, the Sub-commissio~~~ and then the CHR" reco~lmended that the Working Group 

begin working on a declaration on substantive rights that could be adopted by the General 

Assembly. 

By the third session of the Working Group in 1984, the expert members turned their 

attention to standard setting. It had been determined in the previous year "that standards 

concerning the rights of Indigenous populations should be considered as an evolutionary and 

not a static concept".16 Indigenous delegates presented a consensus statement on the firture 

role of the Working Group and the type of instrument to be drafted. Considering this 

statement to be important, the Working Group included it in its 1984 report to the Sub- 

commission: 

The Working Group should strive at this stage, to draft a Declaration of Indigenous 
Rights which should be considered for adoption by the appropriate bodies of the 
United Nations, and may subsequently form the basis of the multilateral treaty or 
covenant. In the same consensus text submitted to the Working Group those 
organizations suggested, as a method of proceeding to the drafting of such a 
Declaration, that the Working Group address each of the subjects in previously 

Is Commission on Human Rights Resolution l985/2 1. 

l6 R e p R  of the Working Group on Indigenous Populations on its third session ( WCN.4?SubU 
l984/ZO) at 16 @ereidler 1984 Working Group]. 
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adopted plan of action, and begin to develop the elements of a declaration as these 
issues are discussed." 

The role of Indigenous delegates in the drafting process is discussed later in this chapter. 

Based on the report of the Working Group and the resolution fbm the Sub- 

commission, the CHR directed the Working Group to begin drafting an instrument to 

elaborate standards for the protection of the rights of Indigenous Peoples. Within the UN 

system there were no existing instruments to protect the rights of Indigenous Peoples: "The 

view that existing instruments did not adequately respond to the needs of indigenous 

populations was endorsed by most speakers, including observers from Govemment~."~~ 

The 1985 meeting of the Wodring Group the type of instrument to be drafted was 

discussed in greater detail. There was: 

more or less general agreement h m  all sides that the standards to be drafted by the 
Working Group should in the first instance form a declaration, eventually to be 
adopt4 by the General Assembly of the United Nations. The possibility of a 
convention was also mentioned, but there seemed to be general agreement, also on 
this point, that this kind of instrument would emerge Wher down the road, possibly 
with inspiration h m  the declaratio~.~~ 

Having determined that the instrument would be a declaration, it was decided that Enca- 

Irene Daes, as chair of the Working Group, would serve as the Rapporteur for the drafting 

I 8  Repon of the Working Gmup on Indigenous Populatiow on infourth session, (E/CN.4/Sub2/ 
l98Sf22) at 14 bereinafter 1985 Working Group J, 

2o Madame Daes, Greek expert of the Sub-commiuiou, joimd the Working Gmup in 1984 and 
assumed the Chair. She is the Western European tepresentative on the Working Group. There are five 
members of the Working Group, one fiom each region: Westem Europe which includes Canada, Australia, 
United States of America, and New Zealand, Eastem Europe, Africa, Asia and Latin America. In the same 
year, Madame Daes was elected to the Working Group, Miguel AUbnso-Martinez, Cuban expert from Latin 
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The Draft Declaration which potentially will eventually be adopted by the GA would 

fom part of the process inspired by the 1960 Declaration on Decoloaization that condemned 

colooialism.fl One member of the Working Gioup, seeing the drafting process as linked to 

the decolonization process for Indigenous Peoples, stated that: 

the Gtoup should draw inspiration h m  the influence which the Declaration on the 
Granting of Independence to Colonial Countries and Peoplep has had on the 
decolonization process. Thanks to this Declaration, adopted by the General 
Assembly in 1960, millions of people all over the world now lived in freedom and 
independence. It was [this member's] belief that the recognition and the restoration 
of basic rights to indigenous populations and peoples would be hastened if an 
appropriate declaration could be drawn upon by the Working Group with the co- 
operation of all the parties concerned, bearing in mind that any fuhue set of 
principles could only be adopted with the support of G~vernments.~ 

One member recognized that colonized Indigenous Peoples have a need to live in fkedom 

and with independence. As reviewed in Chapter 1 of this thesis Indigenous Peoples of the 

Americas were colonized with the arrival of Columbus in 1492 and their rights denied under 

the subsequently doctrine of discovery." 

America joined the Group. In 1996, Madame Daes retired b m  the Sub-commiscioa Mr. Mardnez remains 
a member of the Working Group. The other regions have changed members many times in the last ten years. 
As the Rapportcur, Madame Daes was cbarged with preparing the clraffs of the Declaration for discussion in 
the private and public meetings of the Working Group. 

'' '*Thereby it resolved the contradiction that existed between the recognition of the right of self- 
determination and the provisions inconsistent with the implementation of this right, concerning non-self- 
governmg territories. The resolution hther laid down that colonization is contrary to the UN Charter, it being 
an impediment to the achievement of its ptimary purpose - the preservation of peace and co-operation among 
the peoples. By linking the issue of implementation of the right of ~e~detetmination with the maintenance 
of international peace and security, the resolution also made it clear that the implementation of this right is a 
common affair of States" Bokoc-Szego, supra note 1 at 54. 

GA. Resolution 15 14 of 14 Dmmber 1960. 

1985 Wonhirg Group, supra note 18 at 15. 

'' "Most indigenous peoples have not only been attacked militarily but have subsequentiy seen their 
way of life systematically assaulted Colonial powers and nineteexith-century states in the Americas attempted 
to conquer and extermbe hostile m i  force the assimilation of more acculturated indigenous groups, erode 
traditional culture and landholdings, and expand private property at the expense of the collective or communal 
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In 1985, the Working Group intmduced seven preliminary draft principles, prelimin- 

ary wording of the draft principles were: 

1. The right to the full and effective enjoyment of the fhdarnental rights and 
fieedoms universally recognized in existing intetnational instruments, particularly 
in the Charter of the United Nations and the International Bill of Human Rights; 
2. The right to be fke and equal to all other human beings in dignity and rights, and 
to be f ke  h m  disc- . . 

-on of my kind; 
3. The collective right to exist and to be protected against genocide, as well as the 
individual right to life, physical integrity, h i ,  and security of person; 
4. The right to manifest, teach, practice and observe their own religious traditions and 
ceremonies, and to maintain, protect, and have access to sites for these purposes; 
5.The right to all forms of education, including the right to have access to education 
in their own languages, and to establish their own educational institutions; 
6. The right to p-e their cultural identity and traditions, and to pursue their own 
cultural development; and 
7. The right to promote intercultural information and education, recognizing the 
dignity and diversity of their culture. 

The Working Group was following the lead of Indigenous Peoples begun at the 198 1 NGO 

confefeuce. At the time, Indigenous Peoples were preparing principles in anticipation of the 

development of international rights standards. The development of these principles was an 

example of Indigenous involvement early in the Working Group's drafting process. In 1985, 

hwenty draft principles were prepared by Indigenous Peoples participating in preparatory 

meetings. While the members of the Working Group prepared seven very general principles, 

the indigenous Declaration of Principles contains a wider variety of rights: 

1. Indigenous nations and peoples have, in common with all humanity, the right to 
We, and to M o m  fkom oppression, discrimination, and aggression. 
2. All indigenous nations and peoples have the right to self-determination, by virtue 
of which they have the right to whatever degree of autonomy or self-government they 
choose. This includes the right to k l y  determine their political status, h l y  pursue 

holdings of indigenous peoples" Hurst Hannum, Autonomy, Sovereignty, and Serfdetenttination - The 
Accommodation of Conflicting Rights rev. ed (Philadelphia: University of Pennsylvania Press, 1996) at 75. 
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their own economic, social, religious and cultural development, and determine their 
own rnembetsbip and/or citizenship, without external interference. 
3. No State shall assert any j~sdiction over an indigenous oation or people, or its 
temtory, except in accordance with the k l y  expressed wishes of the nation or 
people concerned 
4. Indigenous nations and peoples are entitled to the permanent control and 
enjoyment of their aboriginal ancestral-historical territories. This includes d a c e  
and subdace rights, inland and coastal waters, renewable and non-renewable 
resources, and the economies based on these resources. 
5. Rights to share and use h4 subject to the underlying and inalienable title of the 
indigenous nation or people, may be granted by their fke and informed consent, as 
evidenced in a valid treaty or agreement. 
6. Discovery, conquest, settlement on a theory of terra nulIius and unilateral 
legislation are never legitimate bases for States to claim or retain the territories of 
indigenous nations or peoples. 
7. In cases where lands taken in violation of these principles have already been 
settled, the indigenous nation or people concerned is entitled to immediate restitution, 
includ-ing compensation for the loss of use, without extinction of original title. 
Indigenous peoples' desire to regain possession and control of sacred sites must 
always be re-spected. 
8. No State shall participate financially or militarily in the involuntary displacement 
of indigenous populations, or in the subsequent economic exploitation or military use 
of their territory. 
9. The laws and customs of indigenous nations and peoples must be recognized by 
the States' legislative, administrative and judicial institutions and, in case of conflicts 
with State laws, shall take precedence. 
10. No State shall deny an indigenous nation, commllnity, or people residing within 
its borders the right to participate in the Life of the State in whatever manner and to 
whatever degree they may choose. This includes the right to participate in other 
fonns of collective action and expression. 
11. Indigenous nations and peoples continue to own and control their material 
culture, including archeological, historical and sacred sites, artifacts, designs, 
knowledge, and works of art. They have the right to regain items of major cultural 
significance and, in all cases, to the retuxn of the human remains of their ancestors 
for burial in accor-dance with their traditions. 
12. Indigenous nations and peoples have the right to be educated and conduct 
business with States in their own languages, and to establish their own educational 
institutions. 
13. No technical, scientific, or social investigations, including archeological exca- 
vations, shall take place in relation to indigenous nations or peoples, or their lands, 
without their prior authorization, and their continuing ownership and control. 
14. The religious practices of indigenous and peoples shall be fully respected 
and protected by the laws of the States and by international law. Indigenous nations 
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and peoples shall always enjoy mrestricted access to, and enjoyment of sacred sites 
in accordance with their own laws and customs, including the right of privacy. 
15. Indigenous nations and peoples are subjects of intemational law. 
16. Treaties and other agreements k l y  made with indigenous nations and peoples 
shall be recognized and applied in the same manner and according to the same 
international laws and principles as treaties and agreements atered into with other 
States. 
17. Disputes regarding the jurisdiction, territories and institutions of an indigenous 
nation or people are a proper concern of international law, and must be resolved by 
mutual agreement or valid treaty. 
18. Indigenous natioas and peoples may engage in selfdefene against State actions 
in contlict with their right to self4etermination. 
19. Indigenous nations and peoples have the right fkely to travel, and to maintain 
economic, social, cultural and religious relations with each other across State borders. 
20. In addition to these rights, indigenous nations and peoples are entitled to the 
enjoyment of al l  the human rights and fundamental freedoms enumerated in the 
International Bill of Rights and other United Nations instruments. In no circum- 
stances shall they be subject to adverse discrimiaati~n.'~ 

In 1987, the Indigenous Peoples added two more principles to bring the total to twenty-two. 

The two new principles concerned traditional medicines and military service: 

21. All indigenous nations and peoples have the right to their own traditional 
medicine, including the right to protection of vital medicinal plants, animals and min- 
erals. Indigenous nations and peoples also have the right to benefit fhm modem 
medical techniques and services on a basis equal to that of the general population of 
the States within which they are located. Furthermore, all indigenous nations and 
peoples have the right to determine, plan, implement, and control the resources re- 
specting health, housing, and other social services affecting them. 
22. According to the right of self-determination, all  indigenous nations and peoples 
shall not be obligated to participate in State military services, including armies, 
paramilitary or 'civil' organizations with military structures, within the country or in 
international conflicts?' 

Although no official Working Group meeting was held in 1986 due to a UN financial crisis, 

an informal meeting co-sponsored by the WCIP and the Anti-Slavery Society for the 

- 

26 bid 

'' bid at 32. 
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Protection of Human Rights was held on 6-7 September, 1986. Two members of the 

Worldng Group attended the meeting and six governments sent representatives: Argentina, 

Australia, Canada, China, New Zealand and the United States of America The report of the 

meeting was tabled at the fXh session of the Working Gro~p.'~ During the informal 

meeting, some work was done to elaborate three of the draft principles for the Draft 

Declaration, which were favourably accepted when reported to the Working Group in 1987." 

At the next session held in 1987, the Working Group members returned to 

clarifications of principles to embrace the scope of the Declaration: 

One member of the Working Group provided an overview of his thoughts on stand- 
ard-setting relating to indigenous rights. He pointed out that this was a complex task 
which required a great deal of conceptual cladication and 'coddence building' 
necessary prior to the adoption of standards by the political bodies of the United 
Nations. In that connection, he identified three areas to be addressed: (a) the position 
of group rights in the context of United Nations human rights activities; (b) issues 
relating to autonomy, and (c) the possible relevance of new concepts, such as the 
right to development, to indigenous p~pulations.'~ 

Clearly, some members of the Working Group viewed the drafting of a Declaration as an 

exercise of identifying the collective or group rights of Indigenous Peoples, in contrast to 

most existing human rights instruments, which deal with rights through "the individualistic 

approach"? The Working Group compiled a list of rights which could be envisaged as 

collective rights: 

'' Review of ConsuItative Status with the Economic and Social Councif, (EICN.4ISub.UAC.Z 
WP.4/Add 1 ( 1  987) bereinafter hfonnaf meeting ofthe Working Group]. 

" Repon of the Working Group on Idgettous Populations on its fifih session, (UCN.4/Sub.Z/ 1987 
122) at 17 mereinafter 1987 Working Group J. 

30 Ibid at 13. 

31 Ibid at 13. 
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(a) the right to maintain and develop group characteristics and identity; (b) the right 
to be protected against attempts to destroy the group identity, including propaganda 
directed against the group; (c) the right to equality with other groups as regards the 
respect for and deveIopment of their specific characteristics; (d) the duty of the 
texritorial State to grant the groups - within the resources available - the necessary 
assistance for the maintenance of their identity and their deveIopment; (e) the right 
to have their specific character reflected in the legal system and in the political 
institutions of their country, including cultural autonomy as well as administrative 
autonomy, wherever feasible; and (f) along with these general and common rights 
each category of groups and each group would be entitled to more specific rights. 
Thus, for instance, the land rights of indigenous peoples constitute a specific category 
of rights necessary for the development of this category of groups? 

The dilemma for the Working Group was to address the recommendations by indigenous 

Peoples while trying to reconcile the individualistic focus of existing human rights instru- 

ments. It was also pointed out to the Working Group that UN instruments drafted to that 

date had been created without the participation or consent of the Indigenous Peoples. 

Existing rights instnunents, therefore, reflected Emcentric rather than Indigenous societal 

values - for example: 

The right to Life and personal security which indigenous populations tied to the right 
to land, and the right to private property which was perhaps different from what 
indigenous populations meant or wanted when referring to the right to land.S3 

Collective or group rights are crucial to Indigenous Peoples, particularly in relation to self- 

determination - as Indigenous delegates have indicated in their draft principles of 1985. 

2 Participation by Indigenous Peoples 

Indigenous preparatory meetings are held prior to every UN meeting in order to share 

- - - - - - - 

32 Ibid at 13. 

33 bid at 14- 
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information and discus strategy. Many Indigenous Peoples who appear at such meetings 

have never attended them and do not know how to draft submissions or put their names on 

lists for speakers. hdigenous Peoples who have regularly attended the UN meetings brief 

the meeting on previous work and the future work taking place in various areas. These 

meetings are for two or three days prior to a meeting and members of the Working Group 

usually appear in an informal capacity. The main difEcuIty for Indigenous Peoples having 

such meetings involves translation. Many Indigenous Peoples speak one of the colonizer 

languages along with their indigenous language. In order to work effectively, translation is 

needed for the meetings. In the past this has proven to be difficult. Often, support groups 

provide informal senrices. However, in 1996, the Greenland Home Rule government 

provided fimds to hire official translators in three working languages: English, Spanish and 

Russian. At the end of the preparatory meetings, Indigenous participants prepare joint 

statements and resolutions to be tabled at the Working Group meetings. Delegates who 

cannot attend the preparatory meetings usually indicate their support for a particular 

resolution during their internentiom. 

While the final text of the Draft Declaration of the Working Group was some years 

away, Indigenous delegates were actively drafting principles for rights standards at every 

opportunity. It is significant that consensus was reached on these principles within four 

years of the establishment of the Working Group despite culture and language differences 

amongst Indigenous delegates. Discussion of these principles built on consensus was a first 

step toward securing universal language in the Draft Declaration - supporting the process 

that would emerge within the Working Group. Indigenous delegates and orgmkations then 
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advocated support by Working Group members for the most vital principles: land rights, 

resource rights, self-determination, use of the word "Peoples" not "populations" and self- 

identification rather than imposed dehition for Indigenous Peoples. These four key areas 

were itemized early in the process along with other areas related to culture, education and 

social rights. Clearly, the focus was on political aad not on cultural rights. 

By the end of the fifth session, the Working Group agreed to develop a working paper 

as a "preliminary version1' of the Declaration: 

It would likely contain square brackets with alternative texts, and it would as such 
be used for the Group's first and second readings of the draft declaration. ... [The] 
working document would be a useful exercise. It would enable the Working Group 
to amplify still further the dialogue in which it is engaged and would indeed bring the 
adoption by the General Assembly of a "Universal Declaration on Indigenous 
Rights" one step 

Based on Working Group sessions -- and in particular the detailed discussions on group 

rights versus individual rights -- the Chair/Rapporteur was charged with developing the 

working text she presented at the 1988 session? Madame Daes introduced the document 

pointing out the positive aspects of the draft: 

Those crucial issues included the use of the term "indigenous peoples" rather than 
"indigenous populations"; the combination of individual and collective rights with 
a special emphasis on the latter as an inherent and essential element of indigenous 
rights, the effitive protection of indigenous identities as mdested in cultures, 
languages, religions, traditions, and customs; the introduction of indigenous 
autonomy with meaningful hctious and powers; the mxfbnation of land and 
resource rights; and the absence of a definition of beneficiaries which she considered 
unnecessary for the adoption of a proper application of the declaration. Fmther, the 
Chairman/ Rapporteur expected the debate to be general with a more specific debate 

Universal Declaration on Indigenous Rights (WCN.4/Sub.2/1988/25) was made available at 
the 1988 Working Group meeting. A copy of the document is also contained m the Report of the Working 
Group on its skth session (WCN.4/Sub.2/1988/24) [hereinafter 1988 Working Group], 
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[to take place in 1989]? 

Indigenous Peoples generally accepted the 1988 working text as a good first attempt needing 

work in areas of interest to them. In a statement h m  the Indigenous Peoples' preparatory 

m e e t h e  held in Geneva in July 1988, a representative expressed: 

the Meeting's support for the Working Group's standard setting efforts which, he 
said, should be consistent with aad in the context of the most hciamental rights of 
Indigenous Peoples, the right to self--ettermination. The following constructive 
cornmats emanating hrn the 1988 [draft] were offered to the Working Group: (a) 
the right to seIfdetefmination was not adequately covered-, (b) the coUective right to 
lands and territories was not fully addressed; (c) the importance of lands and 
resources including surface and subsurface resources had to be more extensively 
covered; and (d) the significance of treaties and treaty-making needed fuaber 
elaborati~n?~ 

The four highlighted areas were the same principles outlined in the 1985 Indigenous draft 

principles which have consistently remained a priority for Indigenous participants. 

At the sixth session of the Working Group, as a result of the Indigenous response to 

the 1988 draft, there was considerable discussion on collective rights versus individual rights 

and ways in which collective rights could coexist with existing UN instruments. Some time 

was spent reviewing Article 27 of the International Covenant on Civil and Political Rights'9 

and its rdation to the Draft Declaration. Article 27 (discussed in Chapter 3) refers to rights 

of individuals within minorities within a state and, technically, is not an article which deals 

with collective rights. The members of the Working Group tried to find a connection 

between the two instnunmts but concluded that Indigenous Peoples are not minorities and 

36 Ibid at 18, 

" DRA Rinciples, supra note 25. 

" 1988 Working Group, supra note 35 at 21 

39 ( 1 966) 999 U.N.T.S. 17 1. 
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consequently their coUective rights to land and resources are not protected and guaranteed 

by Article 27" On this point, the Working Group stated that: 

Indigenous Peoples were indeed peoples and not minorities or ethnic groups. Al- 
though the concept of "peoples" had not been defined by the United Nations, state 
practice and other indications in national legislation showed that it could be used in 
the case of indigenous peoples." 

In the Indigenous draft principles submitted to the Working Group in 1985, the tenn 

"Indigenous Nations" was used along with "Indigenous Peoples". In later discussion, 

Indigenous participants agreed that "Peoples" was the more appropriate term, since it 

conforms with UN terminology ." The only places the word "Nation" is used in the UN 

Charter are the Preamble and Article 1(2)? Therefore, Indigenous participants agreed to 

forego the 1985 draft principle, that the term "Indigenous Nations" be recognized, agreeing 

instead with the UN terminology. 

Indigenous participants effected a major change in the UN procedures during the 

responses to a general request fkom the Subcommission (resolution NWl8)  to prepare a 

revised text of the haft Declaration. This revision was to be based on comments made by 

% article [273 and the draft declaration should k seen as clearly distinct legal entities dealing 
with two M i t  realities. Article 27 repmsented an expression of an international minimum standard, only 
indirectly relevant to the indigenous situation; it would be wrong if the draft declaration were viewed as an 
interpretation or general conrmcnt on article 27. Concerning the relationsfria between individual and collective 
rights, refetence to article 27 could be usem atthough the draft declaration should strike a balance between 
individual and collective rights with an inevitabIe accent on the latter" 1988 Working Group, supra note 35 
at 19. 

" 1988 Working Group, supra note 35 at 20. 

42 I988 Working Group, supm note 35 at 2 1. 

" UN Charter preamble "to re- faith in fimdamentai human rights, a the dignity and worth of 
the human person, in the equal rights of men and women and of nations large and small", and Article I (2); 
"To develop friendly relations among nations based on respect for the principles of equal rights and ses 
determination of peoples, and to takt 0th appropriate measures to strengthen universd peace". 
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state governments, specialized agencies, non-governmental organizations and Indigenous 

By conventional UN procedures, such comments are written submissions. 

This revision process was postponed when the Working Group realized that Indigenous 

Peoples had not made any substantial written comments on the 1988 draft. As a result, the 

ChairIllan/Rapporteur decided to "restrict herself as much as possible to technical alterations 

of preambular and operative p ~ c i p l e s  where she considered them appropriate and feasible 

rather than inserting more extensive and substantive revision"." Without the direct 

participation of the Indigenous Peoples, the Working Group considered the draft was 

incomplete - in contrast to otha standard-setting processes, such as development of the LO 

Conventions. The Working Group's attempts to get written responses on the 1988 draft h m  

Indigenous delegates proved impractical. Indigenous Peoples prefared to be present and to 

be heard along with those other representatives. It was a way to make the consensus- 

building process meaningful to Indigenous Peoples. The Working Group agreed and in 1989 

succeeded in having the SutFcommission authorize the Working Group to meet in informal 

draAing groups for one week prior to the 1990 session. Indigenous Peoples did not consider 

the submitting of written texts to be fU and active participation in which all views can be 

presented for response. 

me document had bem prepad for Madsm Daes by the Secretariat of the Human Rights Centre 
which compiled aU the analyticd comments made by governments and non-governmental organizations and 
Indigenous organizations. (E/CN.4/SubZ1989B3/Aal). Thcre are thirty-five pages of general observations, 
comments on the preamble and then comments on each part as presented in 1988. There was an addendum 
containing more information released after the first revised text was tabled see: WCNCN4/SubY1989/33/Add3). 

" Fint revised text of the Draft Universal Declaration on Rights of Indigenous Peoples prepared by 
the Chairman-Rappo~teur of the Waking Gmup on Indigenous Populations, Mrs. Erica-Irene Daes, pursuant 
to Sub-commission resolution 1988/18 (E/CN.4/Sub.2J1989/33) at 3. 
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Three informal groups were established to review the 1988 draft only. Group one 

was chaired by Miguel Alfotl~o-Martinez,~~ group two by D d o  TdC" and group three by 

Madame Daesu Each group reviewing the Dm€€ Declaration article by article included 

representatives of state governments, specialized agencies, non-goverxunental organizations 

and Indigenous organizations. This review process allowed for a wide range of discussion 

and contn'bution for developing consensus. The drafting groups allowed for "everyone [to] 

k p y ]  submit, orally or in writing, any amendments which might improve, supplement or 

correct the existing text of the first revised text"? It was also agreed that any text in which 

"W consensus and agreement would be reached should appear in the present report of the 

Drafting Groupt'?O Thus, the participation of Indigenous Peoples effected a significant 

change in the process for drafting and reviewing an international rights document. 

As a d t  of the 1990 drafting exetcise, the drafting process moved more easily and 

quickly from the informal oral process, and a complete revised text was presented to the 

1991 Working Group meeting. The Working Group reported on the articles that had 

received broad agreememt and those needing fiuther considerati~n.~~ The areas requiring 
- - - - 

" Repon of the infinnal drafing groups establahed to consider thejirst reviked text of the dm9 
deckaration Universal Declaration on Indigenous Rights (E/CN.4/Sub.2lAC.4/ l99O/7). 

" Repon 4 the  infirma1 drafiing groups establahed to consider the/irst revbed text of the draj? 
declaration Universal Declaration on Indigenous Rights @lCN-4/Sub.UAC.4l1990n/Add- 1 ). 

'' Report of the infonnal drajling p u p s  established to consider the first revired ten of the draft 
declaration Universal Declaration on Indigenous Rights (EJCNCN41Sub.2/AC.4/ 1990f7IAdd. 2). 

For a complete review of the process, see: Analytical c o ~ t i u y  on the drPA principles contained 
in the first revised text of the draft declaration on the rights of Indigenous peoples (E/CN.4/Sub.2/1989/36) 
elaborated by the Chairman/ Rapporteur of the Working Group on Indigenous Populations, Ms. Erica-Irene 
A. Daes (EICN.4/Sub.2/1990/39) mereinafter Daes, Analyticul Commentary]. 
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more work were those of paramount importance to Indigenous Peoples: articles related to 

seIfdetermination, land and resource rights, Indigenous governments and legal systems and 

use of the word "peoples" as opposed to "peoplew or "population". Further, the Chair. 

Rapporteur pointed out that articles marked as "adopted" or "recommended" signified only 

"that the provisions were agreed to by the participants in the respective informal hafting 

Groups for submission to the Wodring Group for its evaluation and ~onsideration".~ 

However, the Working Group made few amendments to these articles, attesthg to the 

strength of the cooseasus reached. 

The 1991 Draft contained no language on the right of self-determination for 

Indigenous Peoples as "the term 'selfdetermination' was unacceptable to governments 

because of its implicit reference to ~olonialism."~ While states opposed the inclusion of 

language related to self-determination, Indigenous representatives maintained "their tirm 

belief that the Declaration must mention directly or indirectly the concept of self- 

determinati~n".~ One member of the Working Group agreed with Indigenous Peoples that 

self-determination must be included in the Draft Declaration, drawing attention to the 

principle and application of self-determination: 

The principle of selfdetermination is indivisiile; however, its application will differ 
in different circumstances. Any statement of the principle does not define the people 
to whom it applies nor does it say what the result of the application of selfdetermin- 
ation for any people may be. It was thus suggested ... that a statement of the general 
principle of self-determination could be included in the declaration without 

'* R ~ ~ o R  of the Working Group on indigenous Populations on its eighth session (UCN.4ISub.U 
l99O/42) at 14 [hereinafter 1990 Working Group], 

Daes, AnaIyticai Commentary, supra note 51 at 23. 

Daes, Analytical Cornmenfay. supra note 5 1 at 23. 
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prejudicing the result of the application of the principle. Prof~ssor Turk commented 
fbrther that present international law does not guarantee all  states their territorial 
integriv, it only upholds that right for states that respect the g e n d  principle of self- 
determination. He suggested that the safeguards already present in international law 
were emugh to allay the fears of states about giving the Indigenous Peoples within 
their countries a right of secession that they did not have previously." 

As a result of the informal drafting discussion held by the Working Group and interventions 

by Iadigenous Peoples, thae was movement toward including the right of self-determination 

within the Draft Declaration to be submitted to the Sub-commission. 

The rights identified by Indigenous Peoples since 1985 remained central to the 

drafting. Indigeaous representatives were persuasive in encouraging the Working Group to 

find consensual language acceptable to states and to Indigenous organizations and NGO's. 

Following the discussion at the eighth session of the Working Group, the ChaidRapporteur 

prepared a revised working pap@ with a new draft operative paragraph 1 containing 

language specifically related to ~elf-detennination.~ 

Mer a general debate on the draft Declaration, the Working Group proceeded with 
a further elaboration of the provisions and a first reading of the Declaration article 
by article. Participants were invited to make amendments, revisions and suggestions 
to each draft article under consideration. This exercise was extremely difficult, taking 
into consideration the great number of participants and their different legal 
backgrounds. ... On the basis of the foregoing discussion and the amendments and 
suggestions made by the participants, the Chairperson/Rapporteur proposed that the 
members of the Working Group should prepare a revised version of the preamble and 

" Catherine I. Ioms, "Indigenous Peoples and Self-Determination: ChaUenging State Sovereignty", 
[I9923 24 Cme W m m  Reserve Journal of lnternationoi Low at 220-22 1. Ioms makes a detailed review of 
the right of selfaetermination and the historical struggle Indigemus Peoples underwent in the Working Group 
to have the Right included m the draft. 

%vised working pspa submitted by the Chairman(Rapportcu~, Ms. Erica-Irene Daes, purmant to 
the Sub-commission on Prevention of Discrimination and Protection of Minorities resolution 1990126 
(EICN.4/Sub2/ 199 1/36), 
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first three parts of the draft declaration." 

By 1992 some state governments still resisted certain aspects of the Draft Declaratiow the 

state representative ftom Caaada was reported as pointing out that: 

several provisions of the text ofthe draft declaration were repetitive; certain concepts 
and terms such as "peoplen, "seVaet ermination" as well as "lands and territories" 
were fkguently used without definition and therefore would need further clari- 
fication.Sg 

As a result, the Working Group prepad a final rewised draft60 along with an explanation of 

the points contained in the Draft Declarati~n.~' The drafting process, which began as general 

discussions in 1985, was finalized in 1994. In eight sessions, the Working Group was able 

to take comments h m  a large number of participants and produce a document. For 

example, at the 1994 Working Group session there were: 

44 observer Governments, 11 United Nations and intergovernmental organizations, 
164 Indigenous nations, organizations and communities, and 83 non-governmental 
organi7ations and a large number of individual experts and scholars. ... In total, 790 
people had attended the Working Group.62 

During drafting - especially during development of consensual language - the participation 

of Indigenous representatives became central to the process. 

While the Working Group members had hoped to complete the text of the Draft 

Declaration during the eleventh session, they did not complete the work until 17 August 

'' Report of the Working Gmup on Indigenous Populations on its ninth session (UCN.4/Sub.2/ 
199 1/40) at I0 @ereinaAcr 1991 Working Group]. 

Revised working paper on the draft deciaration on Indigenous Peoples (E/CN.4/Sub.2/1993/26). 

''Report of the Workirg Group on indigenous Populations on its e2menrh session (E/CNCN4/ S u b 3  
1993/29) mereinafter 1993 Working Group]. 

62 Ibid at 12. 
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1993 during the Sub-commission meetingsa The complete Working Group draft was to be 

made available for the Sub-commission to consider. But, since it was not available for 

review during the 1993 Working Group meeting, the Chair.porteur asked the Sub- 

commission for permission to allow Indigenous delegates to review the W Draft and make 

comments on it. The comments were not to quest substantial amendments, in keeping with 

the Sub-commission request for general comments [that] "would not lead to formal changes 

to the Draft Declaration during the curreat session"F When all the comments had been 

made on the 1993 Draft, the mernbas of the Working Group prepared the comments for Sub- 

commission review with the Draft Declaration. In addition, the Working Group made some 

strong recommendations about fbture review of the draft: 

The Working Group further recommended that the Sub-Commission urge the 
Commission on Human Rights to take the necessary steps to expedite the consid- 
eration of the draft declaration and to take the effective measures at its fifty-6rst 
session to ensure that the representatives of indigenous peoples were able to part- 
icipate fully in the consideration of the text by the Sub-Commission, if necessary, 
and the Commission. It also recommended to the Commission, through the Sub- 
Commis-sion, to propose to the Economic and Social Council that it take steps to 
ensure that indigenous peoples could participate effectively in the consideration of 
the draft declaration, as they were able to do in the Working Group. In the history 
of the United Nations, no other human rights instrument has enjoyed such 
diverse and consbactive contributions by the peoples concerned, and that 
important partnership shodd comti.ue. At the same time, it was the view of the 
members of the Working Group that the effativeness of the draft declaration, after 
its adoption, would depend hdamentally upon its crediiility and legitimacy with 
indigenous peoples themselves and with the Governments con~erned~~[emphasis 
added]. 

" Repon of the Working Group on Indigenous Populatiions on its twewh session (FEN.4ISub.U 
l994/3O) at 1 1 ~ e r e b a k r  1994 Working Group]. 

" bid at 13. 

bid at 30. 
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In the Working Group drafting of this international rights document, the Indigenous 

involvement was unprecedented in the Wry of drafting UN instruments. The peoples most 

affected by the Declaration were directly and M y  involved in every step of the process, at 

times, encouraging Working Group members to restructure their working methods to accom- 

modate the Indigenous Peoples' methods of working. Oral interventions on key articles 

became acceptable where written submission were conventional. Indigenous Peoples were 

given opportunities to review and comment on the evolving drafts. Since the Working 

Group became open to Indigenous Peoples, the drafting pmcess took on a more complex 

nature that produced a more comprehensive text as a result. When the ChaidRapporteur 

attempted to draft a document using standard UN processes by having written intewentions, 

she acbowledged that they would not work in this instance. Instead, the Working Group 

decided to draft in public with contnibutions fiom observer governments, experts, N W s  and 

Indigenous Peoples. While it took the United Nations twenty years to draft the Covenants 

on Civil and Political Rights and on Social, Cultural and Economic Rights, it took only eight 

years to complete a draft of the Draft Declaration. Eight years is a very brief time in the 

histories of Indigenous Peoples. 

During the drafting pmcess, Indigenous participants, aware of their unprecedented 

involvement with the Worlcing Group, maintained their prefereoce for direct representation 

before other bodies of the UN when these bodies review the Draft Declaration. Indigenous 

Peoples had been able to participate in meetings of the Working Group without going 

through the formal ECOSOC accreditation process. As result, hundreds of Indigenous 

Peoples and their organhations were involved in the Working Group drafting process, which 
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recommended continued participation for the peoples whose rights are the subject of the 

Declaration, 

It will be a challenge for the UN system to ensure that Indigenous representatives 

have substantial involvement in any fbture consideration of the Draft 

With regard to the subsequent consideration of the draft declaration by the parent 
bodies of the Working Group, a number of indigenous representatives called upon 
the Working Group to ensure that indigenous participation would be safeguarded 
during that review process to allow representatives of indigenous peoples without 
consult-ative status to continue to be involved in the drafting of the declaration." 

Although the Working Group did make a such recommendation to the Sub-commission, the 

resolution eventually passed by the Sub-commission did not allow for open registration of 

Indigenous  delegate^.^' 

The text of the Draft was acceptable to the expert members of the Sub-commission 

who immediately decided to send the Draft Declaration to the Commission for review. The 

draft resolution on its adoption of the Draft Declaration by the Sub-commission contained 

in part: 

(a) To adopt the draft United Nations declaration on the rights of indigenous peoples 
agreed upon by members of the Working Group as contained in the annex to the 
present resolution; 
(b) To submit the draft declaration to the Commission on Human Rights at its 6ifty- 

session with the request that it consider the draft as expeditiously as possible; 
(c) To request the Secretary-General to transmit the text of the draft declaration to 
Indigenous peoples and organizations, govexnments and intergovernmental 
organizations and to include in the note of transmittal the information that the draft 
declaration is to be submitted to the Commission on Human Rights at its fifty-first 
session; 
5. Recommends that the Commission on Human Rights and the Economic and Social 

1994 Working Grorrp, supra at note 63 at 15. 

Sub-commission resolution 1994145, supra note 6. 
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Council take effkctive measures to ensure that representatives of indigenous peoples 
are able to participate fully in the consideration of the draft declaration by these two 
bodies, regardless of their coasultative status with the Economic and Social 
C~unci l .~  

Considerable diswsion on the participation by Indigenous Peoples proposed in paragraph 

5 occurred as some members of the Sub-commission ( B d  and Bangladesh) did not want 

to include this recommendation in the resolution to the CHR In order to have the resolution 

passed, a compromise was proposed wherein the word "Nly" was removed h m  the 

resolution and it was to be adopted by consensus but without the consent of Indigenous 

Peoples. A consensus resolution was deemed to have stronger authority before the CHR 

Sub-Commission resolution 1994/45 was amended to read: "Indigenous peoples are able to 

participate in the consideration", deferring to the CHR on the kind of participation 

Indigenous Peoples could have during the Declaration review. The resolution also deferred 

to states decisions about Indigenous Peoples would participate in the process, rather than 

having which Indigenous Peoples select their own representatives. 

3 The Sub-commission 

On 22 August 1994, the Sub-commission turned its attention to the Draft Declaration on the 

Rights of Indigenous Peoples. Prior to their consideration, the Sub-commission had allowed 

for general comments during the twelfth Working Group on the 1993 haft Declaration. 

Speakers from governments and Indigemus organizations made further suggestions on the 

1993 Draft Declaration: 

" Sub-cornmisoion resolution 1994/45. supra note 10. 
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The representatives of several indigenous peoples, including the Nobel Peace Prize 
Winner, Mrs. Rigoberta Menchu Turn, stated that the dfaft declaration, although not 
responding to all their concerns, constituted a useW and important document ... One 
indigenous representative said that it was necessary to be pragmatic and to unite to 
get approval for the draft declaration as it passed through the higher bodies of the 
United Nations, especially through lobbying at the national level-@ 

While Indigenous delegates were trying to encourage conseasus for the rights in the Draft 

Declaration, many states were warning that the standards were not acceptable to them: 

The observer for Brazil expressed his concerns on several of the articles and the 
geaeral language of the declarationtl He argued that the use of the word "peoples", 
in the plural, would allow interpretation to the effect that indigenous people would 
be beneficiaries of the right of self-determination. That interpretation would make 
indigenous peoples the subject of international law, which was inconsistent with 
existing national constitutional and international law." 

State representatives fbm Canada and the United States had expressed concern similar to 

those of Brazil - on the language of the draft, in particular on the wording in Article 3'' on 

the right to ~e~detennination. The general comments by all participants were recorded in 

a report to the Sub-commissioaR 

When the Draft Declaration was introduced to the Sub-commission, many members 

advocated moving it rapidly through the UN system, agreeing with the Working Group's 

assessment of the consequences of delay - that "every new proposal for delaying [should] 

be weighted soberly against the destruction of human life and ecosystems that another year 

69 Ibid at 14. 

'O Ibid at 14. 

'' Draft Declaration, supra note 3, Article 3. 

Report of the Working Group on indigenous Populations on its twelfrh session (WCN.4ISub.2l 
I994/3O) BereinaAer I994 Working Group]. 
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or more of delay will bring"? The members of the Sub-commission decided to send the 

draft to the Commission without amendments. Some Sub-commission members were 

concerned with the reaction of governments: 

Fisseha Yier, Sub-commission member from Ethiopia, said, "it is high time that we 
complete consideration of this document and submit it to the Commission right 
away". Asbjorn Eide, expert h m  Norway, said the refaence to self-determination 
would undoubtdy draw comment, but that in this case ''~e~determination'' meant 
not that indigenuus peoples would have their own states so much as have autonomy 
- hctional or territorial, or a combination of the two -- within existing states. 
Claire Pdey, expert h m  the United Kingdom noted that the draft Declaration was 
a significant piece of work which deserved great consideration. ... The Sub- 
commission should warmly endorse the draft declaration and send it [to] the 
Commission. Luuis Joinet, expert b m  France, said the drafting of the preambular 
section seemed more decisive and stronger than the drafting of the articles of the 
proposed Declaration. Since in seeking the best one often m d  what was good, the 
Sub-commission should accept this draft declaration? 

The Draft Declaration, drafted by five human right expert members of the Working 

Group, with the assistance of hundreds of Indigenous delegates, moved to the CHR in the 

winter of 1995. The Sub-commission human rights experts, elected for their experience in 

human rights and international law, zccepted the Draft Declaration on the Rights of 

Indigenous Peoples without amendments75 - a significant acceptance of the Draft 

" "Hundreds of Indigenous Peoples, a great number of representatives ofthe Observer Governments, 
representatives of specialized agencies of the UN system, hundred of representatives of NGO's, scholars, 
lawyers, actively and had the opportunity in a fk, h i  and democratic environment to express 
their views, to propose amendments and to make their comments on the draftn. Erica Irene-Daes, "Introductory 
statentent on the United Nations Draft Declaration on the rights of Indigenous Peoples m the Sub-commission 
on Prevention of Disuimhation and Protection of Minorities at its forty-sixth session 22 August 1994. A copy 
of the statement if on file with the author [hereinafter Daes, Introductory Statement]. 

74 United Nations Office in Geneva Information Service, HR/SC/94/30,22 August 1994. 

'' See discussion of the Sub-commmrmssion and its composition in Chapter 2 of this thesis. "The 
members of the Sub-Cu&on have been so assertive at times that its superior bodies have tried to suppress 
its activity, ignore its projects, change its mandates, or change its membership. It has been more willing than 
its superiors to use public pressure on states. It has sought to do as much as it can on a number of problems" 
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Declaration. 

4 Commission on Human Rights 

The first intergovenrmeatal body to consider the Draft Declaration was the Commission on 

Human Rights (CHR), which saves as the principal policy organ in the field of human 

rights. When the Draft Declaration was submitted to the CHR at its fifly-first session in 

1995, there were existing CHR fiom 1993 and 1994 that the Sub-commission 

complete its consideration of the Draft as rapidly as possible. The request had instructed the 

Sub-cornmission to submit any recommendations on the review process to be followed by 

CHR and ECOSOC. Consequently, the Sub-commission resolution became critical when 

the CHR prepared its own resolution on the Draft Declaration. 

The CHR resolution was drafted by a member of the US delegation," although the 

American delegation did not initially sponsor or co-sponsor the resolution. The draft 

resolution was submitted on 28 February 1995~ by Australia as the sponsor government, 

along with Canada and Finlaud as co-sponsors. Three observer governmentsTg - Denmark, 

New Zealand and Noway - added their names as co-sponsors. Of the fifty-three members 

David P. Forsythe, The fnternationalization of Hulmm Rights (Lexington: Lexington Book, 199 1) at 64. 

%is infoxmation was recorded by the author who was one of the two Indigenous delegates present 
during the discussions on the draft resolution. During the negotiations, the United States' representative took 
over the drafting process. The resolution requesting that the CHR consider an open registration for Indigenous 
participation in the Commission's Working Group; psrssed at the preparatory meeting in 1994 was presented 
to the m t a t i v e .  Thif request was made to ensure that a just and knowledgable consideration be given 
to the Draft Declaration. 

79 Rule 69, paragraph 3 of the rukp of procedure ofthe firoctional commissions of the Economic and 
Social Council allow for observer governments to add their names to the list of sponsors. 
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of the CHR, only three members - all  colonizer@' states with Indigenous Peoples - 
sponsored the resolution. Fifty members - including all of the Asiau, Latin American, 

Eastern European and African countries - did not sponsor the resolution. 

The draft resolution called not for review of the DraA Declaration but for the CHR 

to establish an Open-ended Inter-sessional Working Group: 

with the sole purpose of elaborating a draft declaration as contained in the annex of 
the resolution 1994/4S of 26 August 1994, entitled*: "Draft United Nations declaration 
on the rights of indigenous peoples", for the consideration and adoption by the 
General Assembly within the International Decade of the World's Indigenous 
Peo~le.~' 

On 3 March 1995, the draft resolution was introduced before the Commission and explained 

by the sponsoring government, Australia At that time, Chile, Mexico and the United States 

(members of the CHR) were added as co-sponsors. Thus, six members of the CHR supported 

the resolution, which was adopted without a vote." No African or Asian member of the 

Commission added its name to the resolutioo. 

A number of important points in the language of the resolution must be considered. 

First, the resolution refas to elaborating "a" draft declaration which does not restrict review 

to the existing Draft Declaration. A totally new declaration could be drafted by the Inter- 

sessional Working Group. Second, an "elaboration process" consists of more than just 

review: the resolution gives the Inter-sessional Working Group a mandate to open the Draft 

For a detailed discussion on Canada as an evolving c o l o d  entity created by colonial interests see: 
Joyce A. Green, 'Towards A Detente With History Confronting Canada's Colonial Legacy" (1995) 12 
International Journal of Canadian Studies 85. 

8' Commirrion resoiun'on, supra at note 78. 

Conrmi9sion on Human Rights Report to ECOSOC indicated that the rrsolution was adopted 
without a vote (E/CN.4/1995). 
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Declaration for substantive amendment, Third, tbete is no time Limit on the process. The 

general request to finish the process within the UN Decade on Indigenous Pwples which 

ends in 2004, provides a time frame of up to eight years -- the amount of time already spent 

on the current ha& The resolution does not say that a draft declaration must be completed: 

it is simply a general request to have a declaration ready within the Decade and there are no 

contingency arrangements should the Inter-sessional Working Group not complete its draft 

by 2004. It is entirely w i t h  the parameters of the states participating in the Inter-sessional 

Working Group to determine the time h e .  Fourth, as an open-ended Working Group, all 

state government members of the CHR can participate. State governments that have not 

attended the previous Working Group will have an opportunity to participate in the 

elaboration process. Fifth, as an Inter-sessional Working Group, it must hold sessions 

between meetings of the CHR and make reports to the next CHR meeting." 

The CHR resolution establishing the Inter-sessional Working Group also determined 

future participation by Indigenous Peoples' organizations. Fortunately, the UN Voluntary 

Fund which had been established to allow for Indigenous participation at the Working Group 

on Indigenous Peoples was amended to allow for monies to be made available for Indigenous 

delegates to attend the Inter-sessional Working Group." The twelve NGOs with ECOSOC 

The mandate fmm ECOSOC is on a ywiy basis. Every year, ECOSOC must take the report of the 
previous Inter-sessional Woridng Graup, then detcnnine if the next meeting is necessary. There is no blanket 
resolution which permits the Intcr-scssl*onal Working Group to conthe. As a dt, the UN cannot schedule 
the meeting until ECOSOC has meet In 19%, ECOSOC meet m June and July. As a result, it was not possible 
to schedule the lntcr-sessional Working Group either prior to the Working Group on Indigenous Peoples, nor 
following the Worldng Group on Indigenous Peoples as the Sub-cornmission begins its four week meeting 
taking up the cesources in translation and meeting services. 

% 1985, the G a d  Assembly resolution 4O/l3 1 mated a Voluntary Fund whereby Indigenous 
Peoples would be able to apply for funds to attend the Working Group on indigenous Peoples. By G.A. 
Resolution 50/156 of 21 December t 995 the Voluntary Fund was opened to allow for funds to assist 
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accreditation can participate, as the Inter-sessional Working Group would be part of 

ECOSOC.s The process for participation by Indigenous Peoples organiirations without 

ECOSOC status was covered by procedures in an annex to the CHR Resolution. The 

procedures are complex and bureaucratic unlike the more generous criteria used and recorn- 

mended by the Working Group on hdigenous Peoples. Since the provisions are critical to 

the legal status of Indigenous Peoples as reflected by their patticipation, the most relevant 

provisions are presented: 

3. Organizations of Indigenous people not in consultative status wishing to 
participate in the Working Group may apply to the Coordinator of the International 
Decade Fir. I. Falla6]. Such application must include the following information 
concerning the organization concerned: 
(a) The name, headquarters or seat, address and contact person for the organization; 
(b) The aims and plllposes of the organization (these should be in conformity with 
the spirit, purposes, and principles of the Charter of the United Nations); 
(c) Information on the programme and activities of the organization and of the 
country or countries in which they are carried out or to which they apply; 
(d) A description of the membership of the orgauization, indicating the total number 
of members. 
4. Upon receipt of applications, the Coordinator of the International Decade should 
consult with any State concerned pursuant to Article 71 of the Charter of the United 
Nations and paragraph 9 of resolution 1296 (XLIV) of the Economic and Social 
Council. The Coordinator should promptly forward all applications and information 
received to the Council Committee on Non-Governmental Organizations for its 
decision. 
5. Authorization to participation shall remain valid for the duration of the Working 
Group subject to the relevant provisions of part VlII of the resolution 1296 of the 

- - pp - - - 

representatives of Indigenous communities and organizations to participate in the Inter-sessional Working 
Group. 

85 Comnbszbn resoIution, supra at note 78: "Ihese poadurrs are consistent with the pmcedum set 
forth in resolution 1296 0 of 23 May 1968 of the Economic and Social Council on NGO accreditation 
and do not constitute a precedent m any other situatioa They shall apply only to the Working Group mated 
by Council rtsolution ... and they shall remain in effect for the duration of the Worhg Group", 

a6 Mr. 1- Fall is the Under-Sarrtiwy General for Human Rights and Director of the Human Rights 
Centre. He was appointed by the Secretary-General of the UN as the coordinator of the UN Decade on the 
Rights of Indigenous Peoples. 
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Economic and Social Council. 
- - -  

8. Organizations of indigenous people may make written presentations which, 
however, will not be issued as official documents." 

The application procedures for Indigenous Peoples do no allow for self-identification without 

the consent of the state in which they live. Indigenous Peoples cannot attend Inter-sessional 

Working Group meeting through open registration. State govanments, which must approve 

UN Council Committee applications for accreditation, can deny participation by Indigenous 

Peoples living in their state. The Council Committee is obligated under its rules of 

procedure to consult with state governments to determine if application information is 

accurate. At any stage, a state government can prevent an organization from becoming 

accredited to participate in the process. 

During the first Inter-sessional Working Group meeting, some indigenous organit- 

ations were refirsed accreditation because their state government did not recognize them as 

Indigenous accredited. Indigenous participants called for open registration to be approved? 

While states have allowed for an open-ended process for themselves, they have severely 

restricted access for Indigenous Peoples. During the 1996 Working Group on Indigenous 

Peoples meeting, Mr. I. FaU indicated that just over one hundred applications from 

Indigenous organizations had been received by him and forwarded to the Committee for 

" Commirsion resolution. supra at note 78. 

In a joint statement h m  the preparatory meting, Indigenous delegates deplored the failure of the 
process for accreditation of Indigenous delegates, The Indigenous Peoples calfed for the her-sessional 
Working Group to approved Indigmous Peoples' organizations and ask the Commission on Human Rights to 
have an open registration procedure for the firture Inter-sessional Working Group meetings. 
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c~nsideration.~ This was far fewer than the hundreds of Indigenous Peoples who 

participated in the drafting of the 1993 Draft Declaration. Unless the process is changed, the 

most critical aspects of the elaboration of the Draft are likely to be undertaken without the 

beneficiaries present to contribute and share their worldview. This situation is reminiscent 

of the International Labour Organization ('LO) convention revision process widely 

denounced by Indigenous Peoples. Finally, if an Indigenous orgaaization does get 

accredited, their statements and documented recommendations will not form part of the 

official record of the UN. Thus, future consideration of a Draft Declaration by larger UN 

bodies will not have the benefit of reasoning and evidence fiom Indigenous Peoples 

organizations on their rights. 

Resolution 1995/32 of 3 March 1995 created a new Inter-sessional Working Group 

without giving a right of full participation to Indigenous delegates. The rehal  by the Sub- 

commission to recommend to the CHR the kind of Indigenous participation in review of the 

Draft Declaration provided CHR member states the opportunity not only to delay review of 

the existing Draft Declaration but also to diminish the status of the people the Declaration 

is intended to protect. The 1993 and 1994 CHR resolutions requested the Sub-commission's 

recommendation on procedures, but the human rights experts of the Sub-cornmission did not 

follow the Working Group on Indigenous Peoples guidance to insist upon full participation 

by Indigenous delegates. The Sub-commission's omission may have lasting effects on the 

consideration of the haft Declaration during the Inter-sessional Working Group elaboration 

Repott of the Working Gtvup on Indigenow Populations on infi~neenth session (UCN.4/Sub.D 
l996/32) @ereinafter / 996 Working Group]. 
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process. 

5 Inter-Sessional Working Group 

The fixst meeting of the Inter-sessional Working Group was held in Geneva in November 

and December 1995. Mr. Jose Urmtia, Ambassador for Peru, was elected as 

Chair/Rapporteur by the thirty-six state governments represented. In addition, twenty-five 

observer govern-ments sent representatives to the meeting. Its membership will change, as 

the membas of the CHR are rotated by ECOSOC every thee years. At its first meeting, the 

Inter-sessional Working Group in consultation with: 

Governments and indigenous organizations [accepted their proposed work plan] that 
the participants review the draft declaration part by part in order to identify where 
there was general conseasus and which articles would require greater deliberations. 
In this respect, the Chairperson-Rapporteur proposed that, on completion of the 
debate on the scope of the application of the draft declaration, the Working Group 
consider the first the title and preambular paragraphs, and then parts I to IX of the 
draft declaration. He proposed that, at this stage, the Working Group should not try 
to begin the process of drafting as such." 

This proposal seems to indicate that the Draft Declaration will undergo redrafting. 

Indigenous Peoples and some state governments pushed for the acceptance by the 

Inter-sessional Working Group of the existing Draft Declaration as the basis for the 

discusions - which was generally accepted. Every part of the haft Declaration was 

considered, including the title as some state governments do not want the word "Peoples" 

with its implication of the right of self-determination in the title. There was also a general 

discussion on the nature of declarations: 

inter-session Working Group, Npra at note 7 at 5. 
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Several Governments pointed out that a declaration has no legally binding force. 
Others added that although the draft declaration was not legally binding it was 
politically binding and carried with it a great moral obligation to live by its 
provisio11s.~ 

Many state governments do not want a declaration. Some states want a declaration but only 

with their draft language. 

As a d t  of the preliminsry observations, the Cbair/Rapporteur opened the 

discussion on the scope of the Draft Declaration. At this point, many date representatives 

wanted to have a definition of "Indigenous Peoples" prior to proceeding: 

It was stated by a number of delegates that the issue of defining "indigenous people" 
was crucial in the context of the declaration. The genesis of the issue in terms of its 
specificity to certain regions was referred to. Some Governments also referzed to the 
process of decolonization which d t e d  in the birth of modem nations of ancient 
peoples, and deplored efforts to look for "indigenous populations" with indigenous 
nations. ... S e v d  Governments expressed the opinion that the absence of a 
definition of the term "indigenous people" in the draft declaration would lead to 
c o h i o n  and would Limit the acceptability of the 

The issue was diffused by Madame Daes who spoke at the eighth meeting, indicating that 

the Working Group on Indigenous Peoples would reconsider the issue of definition at its 

1996 session. In the end, the members of the Inter-sessional Working Group agreed to 

consider the 19% discussion by the Workiag Group on Indigenous Peoples on this issue at 

its session in October 1996. The Working Group on Indigenous Peoples determined in its 

discussion that there should be no dehition for Indigenous Peoples as a definition would 

a g e  on the right of self-identification." The final report will be made available to the 

9' Inter-session Working Group, supra at note 7 at 5. 

" Intersasion Working Group, supra at note 7 at 6-7. 

" The discussion of definition took place m the Working Gmup on Indigenous Peoples in July 1996. 
A summary of the discussion is covered in chapter 4 of this thesis, 
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Inter-sessional Working Group where the response will be discwed. 

The discussions in the first Inter-sessional Working Group meeting addressed the 

draft provisions and one government or another objected to most of the articles, indicating 

that the existing Draft will need to be reviewed in greater detail. No articles had broad 

support. The most contentious language is in the principles of greatest importance to 

Indigenous Peoples: use of the term "peoples", selfdetmnination, land and resource rights 

and the collective rightsw provisions. Many state govexnments were opposed to: 

the use of the term "peoples" since it would imply that indigenous peoples were 
considered to be subjects of international law and as such would be entitled to the 
right of self-determination and sovereignty over natural resources. Some 
Governments expressed the concern that the use of the term "peoples" would also 
lead to a denial of the rights of individuals in favour of coUective rights. In answer 
to the claim that collective rights did not exist in international human rights law, 
several Government and indigenous organizations stated that such rights existed in 
various international instruments and referred to the right of self-determination as 
reflected in the Charter of the United Nations and the International Covenants on 
Human Rights, the Convention on the Prevention and Punishment of the Crime of 
Genocide and the African Charter on Human and Peoples' Rights, as well as norms 
relating to peace and security, and environment and development? 

As a result of the general discussions, it became evident that state governments want to re- 

open all the articles and the preambular paragraphs for redrafting. At the next Inter-sessional 

Working Group, state members want to begin the rrdrafting process. Indigenous Peoples 

prefer the 1993 Draft Declaration developed by the Working Group on Indigenous Peoples. 

"Another major debate at the beginning of the meeting centered around whether collective rights 
are recognized in international law and whether they should be applied to indigenous peoples. Leading the 
attack against indigenous collective rights was the United States. In spite of reasoned critiques by eminent 
lawyers in the room that collective rights are recognized throughout internatid law, the individud emphasis 
was kept up for the remainder of the meeting by a group consisting of the USA, Japan and France" Gray, 
Reaches. supra at note 9 at 36. 

* Inter-session Working Group, supra at note 7 at 9. 
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C PREPARING FOR THE GENERAL ASSEMBLY 

Discussions are underway in some states to find ways to implement various articles of the 

1993 Draft Declaration to widen state acceptance and practice. The Vice-Resident of 

Bolivia, Victor Hugo Cardenas, in a statement before the CHR in April 1996, called upon 

state governments to implement provisions of the Draft. Cardenas, an Indigenous Aymara, 

told the members of the CHR that the state of Bolivia was undergoing major structural 

reorganization to allow for the inclusion of Indigenous Peoples in all sectors of society. The 

Vice-president called for the quick passage of the 1993 Draft Declaration on the Rights of 

Indigenous Peoples as the least state govemments could do to help begin to heal five hundred 

years of injustice under international law? 

Indigenous Peoples are organizing support for the 1993 Draft Declaration and to 

promote its passage by the GA at the UN. A number of regional initiatives are taking place 

in North America, Central America, South America, Europe, Asia, f i c a  and the Pacific. 

In the f d  of 19%, there were two major regional meetings (one in Finland and one in Fiji) 

where strategies related to the draft are being developed? The Fijian government sponsored 

a workshop by inviting Pacific Island delegates h m  Indigenous organizations and state 

governments to participate in discussions on the 1993 Draft Declaration. It is hoped that 

% A copy of  his statement is on file with the author. It is only available in Spanish. Statement made 
on 18 April 1996. The author of this thesis was present during his presentation which received a standing 
ovation - a unique occurreacc in such a UN meeting- 

" From persod knowledge of the author who was invited to participate in both coderences in an 
advisory capacity. 
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such discussions will lead to a wider acceptance of the Draft Declatation amongst the Pacific 

Island states. hdigenous Peoples are involved in netwodrs with intergovernmental agencies 

to promote training needs and communication of the Draft Declaration. In various 

workshops planned for the UN Decade, Indigenous Peoples have suggested that a key 

component be discussions related to the 1993 Draft Declaration and its significance. 

In general, Indigenous Peoples have been very active internationally. One activity 

is the formation of networks. For example, there is an international network on mining and 

the effects of mining operations on Indigenous Peoples?' Ow of the significant aspects of 

the UN Working Group on Indigenous Peoples is that it has become the fonun for 

Indigenous Peoples to meet yearly to share the situations in their territories. It is also an 

opportunity to form joint strategies in key areas. 

Lawyers and scholars - particularly Indigenous lawyers and scholars - have been 

encouraged to write more articles on Indigenous Peoples. Gudmunder Alfiedsson, former 

secretary to the Working Gmup, wrote that there is a literature explosion on the rights of 

- - - - 

98 In May, 1996, the World Council of Churches helped facilitate a workshop of tifty Indigemus 
qre~e~ltatives who formed an international communications network to facilitate iafonaation about m . g  
operations on Indigenous lands. One of the initiatives was to publish a "hot spotsn list of critical areas under 
present danger. As a result of the publication, a number of initiatives by mining companies bave been started. 
In Papua New Guinea, the mining company bas tried to settle with the Indigenous land owners and to put in 
place environmental safeguards against pollution £?om mining activities. There is also an international 
Rainforest movement to protect the r a i n f i  In September, 1996, there was an organizational meeting held 
in Geneva, Switzerland to establish an international network of all Jhdigenous Peoples affected by forestry 
operations. The Lubicon Cree were invited to attend the meeting- There is also an intenrational network of 
Indigenous Worrnen who are monitoring the Human Genome Diversity Project which has targeted Indigenous 
Peoples' genetic materials for patenting. These wtworlcs work outside of the UN structure but use the Working 
Group on Indigenous Peoples' meeting to have infonnal strategy meetings on the next year's activities. AIl of 
this information is fiom the personal knowledge of the author who has participated in the informal meetings 
and in the formal meetings which have structured the international networks, 
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Indigenous Peoples? Universities have been encouraged to teach classes on the rights of 

indigenous Peoples and international law. One such a course is taught at the Waikato Law 

School in Hamilton, New Zealand?" Professor James Anaya, an Apache, teaches such a 

class at Yo& UnivefSity and bas recently published a book on the area-''' Other Indigenous 

Peoples have been publishing materials on the Draft Declaration and on the rights of 

Indigenous Peoples.lm These initiatives help to educate state societies about the rights of 

Indigenous Peoples, so that they can put pressure on their governments to recognize the 

rights of Indigenous Peoples. It is an education process which is needed to get the 1993 

Draft Declaration moved through the UN. Richard F a k  has observed: 

At this stage it may be the indigenous peoples themselves who will be the major 
bearers of this emerging right of peoples. They must be the ones, I think, to give it 
most of its specific content, although the subject to interaction with other viewpoints. 
The role of jurists is to vaiidate and legitimate this enterprise, and to suggest that for 
vulnerable peoples to survive at the edge of modem civilization requires an enormous 
mobilization of moral, legal, and political energy. It will not happen on its own. It 
will not happen merely by waiting for it to happen, and waiting for the existing 
m e w o r k  of laws and human rights to be applied and acted upon. A special 
circumstance of emergency must be acknowledged and acted upon. Only on this 
basis can we begin to do justice to this very fundamental challenge to our moral 
identity, and perhaps to our survival prospects as a species.'03 

P9 &madcae Kelly Roy and Gurtmunder Alfiredsson, "Indigenous Rights: The Literature Explosion" 
( 1 987) 13 Tramation01 Perspeclives 19. 

Irn In July 1995, the a u k  gave two lectures on the history of the DnA Declaration and its progress 
through the UN in that class. 

'O' James Anaya, Indigenous Peoples in Intent~nonal LAV (Oxford: Oxford Univmity Press, 1996). 

'02 R o b  Williams, Re American Indian in Western Legol l71ought: The Dikourse of Conquest 
(New York: Word University Press, 1990); Oren Lyons ed, Enled in the Land of the Free. Democracy. 
Indian Nations and the US. Cowi"tion (Sante Fe: Clear Light Publishers, 1992); Vine Deloria Jr., Red Earth 
and White Lies, Native Americans and the Mjdt of Scient@c Fact (New York: Scniner, 1995) are just a 
sample of the book writtcn by Indigenous authors on the issue. AIso see, the bibliography of this thesis under 
Articles. 

'03 Richard Falk, T h e  Rights of Peoples (In Particular Indigenous Peoples)" in J a m s  Crawford ed, 
The Righrs of Peoples (Oxford: Clarendon Pms, 1988) at 36. 
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The next step in the process involves lobbying in the Economic and Social Council which 

consists of  fifty-four members elected by the GA evey three years.Iw ECOSOC has a 

number of d B i t  fbnctions which have been set out in the UN Charter. The Council can 

make or initiate studies in relation to economic, social, cultural, educational, health and 

related mattedM In addition, ECOSOC can make recommendations for the purpose of 

promoting respect for and observance of fundamental M o m s  of ali.Io6 One important 

mandate of ECOSOC concerns their ability to draft conventions (treaties) for submission to 

the General Assembly.107 Indigenous Peoples will lobby ECOSOC to have the members 

prepare a convention based on the Draft Declaration prepared by the Working Group on 

Indigenous Peoples. 

When and i f  ECOSOC either approves the Draft Declaration on the Rights of 

Indigenous Peoples or drafts a treaty, it will need to proceed to the GA for h a 1  acceptance. 

The General Assembly will pass a resolution to accept the draft. The effect of such 

resolution can influence international law development. A declaration is "a basic or 

minimum standard for the international community as a When a declaration is 

I" UN Charter* Article 6 l(l), (2) and (3). T h e  amendment of Article 6 1 of the Charter, decided upon 
in Resolution 2 8 4 7 0 ,  establishes five categories of members corresponding to the following groups: 
M c a n ,  Asian, Latin-American, W- European and other, E. European. Article 69 gives a right of participation 
to any member of the UN "on matters of particular concern to that Memberv" but without a right of vote" D. 
W, Bowett, The Low of International lnsti~utions 4th ed- (London: Stevens & Sons, 1982) at 61. 

lo' UN Charter, Article 62(1). 

'06 UN Charter, Article 62(1). 

'07 UN Charter* Article 62(3): "It may ptepare d d  conventions for submksion to the Generd 
Assembly, with tespect to matters W g  within its competence". 

'08 Patrick Thornberry. "Some Implications of the UN Declaration on Minorities for Indigenous 
Peoplesn in Eyassu Gayim and Kristian Myntti d, Indigenous and Tribal Peoples' Rights - 1993 and A@ 
(Rovaniemk University of Lapland, 1995) at 7. 
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passed by a GA resolution, such a declaration "is not an 'imposition' but an expression of 

commitment M y  entered into by States in full sovereignty, and may not be disregarded''- 

Io9 A declaration leaves a state fke to follow the principles contained in the instrument 

without having to comply with formal ratification and reporting procedures. A declaration 

is a modest attempt to set international norms. Nevertheless, a General Assembly resolution 

even in a declaration fonn is not legally binding, it is of recommmdatory effect only.lIO 

However, a General Assembly resolution may become evidence of customary international 

law: 

Resolutions of the General Assembly may constitute the practice of States; secondly, 
they may originate practice; thirdly that they may corroborate customary rules of 
International law; and fourthly, in appropriate cases, they may supply the opino juris 
siue necessiatk ... mere are at least two other possible bases on which it might be 
claimed that United Nations resolutions are "lawmaking", namely as authoritative 
interpretation of the Charter and as statements of "general principles of law". ... The 
p~cip les  or rules which eventually emerge as part of customary law will owe their 
force as law entirely to the two basic elements of customary law - usage and upinio 
junk - and only their formulation to the Assembly resolution."' 

In the alternative, if a treaty is drafted, the General Assembly will c o b  it by resolution. 

Notwithstanding, a treaty will not enter into force under international law unless a sufficient 

number of states sign and ratify it. 

D CONCLUSION 

'Io Also see, (1996) IW Adv*ory Opinion on Legality of Nuclear Weapons, July 1996 para. 68-73 
on discussion of the use of G e a d  Asscmbly resolutions as evidence of custom. 

'I1 H.W.A. ThirIway, internatid Customary Law and Cod@catim - An ex~rninotion qf the 
continu-ing role of custom in the present penbd of codz~cc~tion of intemationaf lav (Leiden: A.W. Sijthoff, 
1972) at 63-64. 
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The Draft Declaration on the Rights of Indigenous Peoples has begun to make its way 

through the UN system. While the Sub-cornmission did not have any substantive 

amendments to the Draft prepared by the members of the Working Group, there was some 

discussion on the role of Indigenous Peoples in the f h r e  consideration of the haft 

Declaration by the UN. While recommending that the Draft Declaration be accepted by the 

CHR, there was no strong language to support the I11 participation of Indigenous Peoples 

in the process. As a result, the CHR established an Inter-sessional Working Group which 

did w t  allow for open regis-tration for Indigenous participation. 

At the 19% Working Group on Indigenous Peoples, a consensus resolution fkm the 

Indigenous Preparatory meeting requested that the process be open. If the elaboration 

process continues for perhaps the next ten years, it appears that fewer and fewer Indigenous 

Peoples will be involved. It is simply a matter of economics. They cannot afford to be at 

the Working Group on Lndigenous Peoples and at the Inter-sessional Working Group. As 

the process drags on, the state governments with all the resources will be able to elaborate 

a Draft Declaration which is acceptable to themselves. 

State governments are concerned about the haft Declaration which is not a treaty 

binding on states. The concern relates to the strong expectations which would be placed on 

states to abide by a declaration on the rights of Indigenous Peoples. International attention 

would be placed on those states violating the rights of Indigenous Peoples. As it presently 

stands, state governments are sensitive to criticism on their records in this area Rigoberta 

Menchu Tum, Nobel Peace Prize winner, has been able to attract worldwide attention to the 

plight of the Maya Indigenous Peoples in Guatemalil, Bolivia was forced to begin changing 
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its attitude towards Indigenous People as was stated by the Vice-President during his 

presentation to the Commission on Human Rights. 

Where will Indigenous Peoples be in the rest of the process? There is discussion 

amongst the Indigenous delegates to remove themselves h m  the Inter-sessional Working 

Group when the state governments move to delete seIfdetennination fbm the draft- Why? 

It would be a signal to hdigmous Peoples that state governments are not prepzed to abide 

by the UN Charter and respect the equal rights and self-determination of Peoples. The 

negative reception given to Indigenous Peoples by the colooizing state governments and their 

state organization - the UN - indicates that the doctrine of discovery remains a central 

foundation of internationat law- 
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Peoples the legal capacity as subjects within international law. The fact that the colonizer 

states invited Indigenous Peoples to enter into international treaties implies that Indigenous 

Peoples were recognized as powers capable of entering into fonnal nlations under the law 

of nations. Yet the same states persist in failing to recognize Indigenous Nations in the 

family of nations. 

Riot to the twentieth century, two main sources of international law were recognized: 

state custom and treaty making. In the twentieth century, a third source of international law 

became acknowledged: general principles of law. In addition, secondary sources, accepted 

as  having influence on international law development, are based on judicial decisions of the 

ICJ, decisions of other international tri'bunals and domestic courts, legal commentaries and 

law making through such international organizations as the United Nations (UN) and its 

specialized agencies. It has been though the lawmaking in these international organizations 

that Indigemus Peoples are working to develop international law norms to reassert the 

recognition and implementation of their rights. 

With the establishment of the League of Nations and its successor, the UN - both 

developed to serve their state members - Indigenous Peoples petitioned the intemational 

bodies to recognize their status as peoples and subjects under intemational law. While the 

International Court of Justice (ICJ) has been willing to review the doctrine of discovery and 

conquest and has rejected both doctrines as unacceptable intematioaal law norms and 

principles, it has also decided that a colonized Peoples' relationship to their territory must be 

subject to the process of decolonization. It can be argued that Indigenous Peoples were 

deemed by the ICJ to have the right to determine their own political future so that Article 1 
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of the UN Charter can be fully applied for the peaceful and fkiendly relations among Peoples. 

Thus, the contradiction in international law established by the Eurocentric doctrine of 

discovery is apparent in the UN membership, and needs to be redressed in the UN's 

implementation of its Charter. 

The UN was fonned to promote the principle of equal rights and seLfaetennination 

of Peoples. Considerable effort by the UN human rights bodies has contributed to clarifying 

the meaning of the Charter, especially the rights of Peoples. Peoples have a right to self- 

dete~nination, not the state. In several studies undertaken by the UN, although Rapporteurs 

were urged to do so, no clear legal definitions have been determined for "Peoples". "self- 

determiaaton" and "nationst'. However, Rapporteurs have amassed considerable evidence 

and authority for guidelines to be developed to aid in the implementation of the Charter. UN 

Rapporteurs are unanimous in agreeing that Peoples living under a colonial or alien 

domination have the right to fiee themselves h m  colonization and to self-determination. 

Indgenous Peoples live unda colonial and alien domination with a continuous link to their 

territories, their history and their governing structures. Indigenous Peoples have the right to 

decolonize themselves and exercise their right to determine freely their political, economic, 

cu1tura.I and social hture. These rights have been recognized by UN rights bodies. The 

challenge for Indigenour Peoples has been to obtain the rights applied and accepted as rights 

of Peoples - that is, to add the word "Indigenous" to "Peoples". 

International law norms have been evolving to protect the rights of Indigenous 

Peoples. This work has been the focus of Indigenous Peoples in international state-based 

organizations during the last twenty yeas. International organizations pass resolutions that 
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can be considered secondary sources of international law. Resolutions passed by the 

governing bodies are not binding upon the member state governments unless they are 

considered by the organization to be internal decisions or they support a treaty that can be 

signed and ratified by states. Treaties are subject to state-by-state ratification before a state 

government accepts the treaty's obligations. Whatever gains are made by Indigenous Peoples 

in international organizations must be approved by the state governments that deny the 

Peoples their rights. The hope is that &cient pressure can be brought by Indigenous 

Peoples to effect change in international law norms and, eventually, in state laws. 

If an international document on the rights of Indigenous Peoples is going to be 

authoritative, it must achieve universal acceptance not only by the states but also by 

Indigenous Peoples. Such acceptance would signal the return of legal status to Indigenous 

Peoples as subjects. When the Organization of American States (OAS) drafted a declaration 

on the rights of Indigenous Peoples, the organization did not consult with Indigenous Peoples 

during drafting or before its passage h r n  the drafting committee. Rather, the state members 

opted for a codtat ion process once drafting was completed. Indigenous Peoples of the 

Americas are not members of the OAS and were not directly involved in the drafting of this 

international instrument on their rights. Similarly, the International Labour Organization has 

twice attempted to draft international standards on Indigenous Peoples rights without the 

direct participation of Indigenous Peoples. These experiences are in marked contrast to the 

drafting of the fican Charter on Human and Peoples' Rights and the UN Draft Declaration 

on the Rights of Indigenous Peoples. 

Direct participation is vital to Peoples with legal status as subjects: Indigenous 
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Peoples must speak for and represent themse1ves. In 1982, the UN established the Working 

Group on Indigenous Peoples under the Commission on Human Rights. Indigenous Peoples 

participated directly in the deliherations of meetings of this Working Group. It was the hm 

time that Indigenous Peoples acted with the status of subjects in the UN, a state-based 

orgar.htion. During Working Group meetings, it was determined that a Declaration on the 

Rights of Indigenous Peoples would fill the need for an international instrument to protect 

the rights of Indigenous Peoples. During the next eight years, with the 111 participation of 

hundreds of Indigenous Peoples, a draft instrument was approved by the expert members of 

the Working Group. The instnunat is unique in several areas: recognition of the rights of 

Indigenous Peoples as Peoples, ~e~identification, selfdetermination and collective land and 

resource rights. The Draft Declaration explicitly recognizes the right of self-determination 

for Indigenous Peoples. Pressed by Indigenous Peoples and UN studies, the members of the 

Working Group felt that the time was appropriate to include this right in the Draft 

Declaration. Approved by the Working Group on Mgenous Peoples and the Sub- 

commission on the Prevention of Discrimination and the Protection of Minorities, the Draft 

Declaration still has to be approved by the Commission on Human Rights and the Economic 

and Social Council then tinally by the General Assembly. There is no guarantee that the 

Draft Declaration and the rights in it will be recognized in a resolution and passed by the 

state members of the General Assembly. 

A resolution approving a declaration adopted by the General Assembly is a 

recommendation only and is not binding on state governments. A declaration is not a treaty 

that can be ratified by states to become legally binding on them. A declaration is not 
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considered a primary source of international law. But a declaration on rights approved by 

the G e n d  Assembly can become influential in the fiture role of and action by state 

governments regarding those rights. Thus, over time and with state usage, a declaration can 

become accepted as an international law norm as it becomes representative of international 

law. Ifa Declaration on the Rights of Indigenous Peoples becomes accepted as evidence of 

an international law norm, then state governments with Indigenous Peoples would have to 

apply international law norms by permitting Indigenous Peoples to decolonize and fkely 

determine their political future. Clearly, &om the reaction by state members of the 

Commission on Human Rights to the Draft Dwlaration on the Rights of Indigenous Peoples, 

states governments with Indigenous Peoples are concerned that the declaration may influence 

their fiture role and action. 

The Draft Declaration on the Rights of Indigenous Peoples is making its way though 

the UN system. With its presentation to the first state representative body, the Commission 

on Human Rights, the state members decided not to deal with the Draft Declaration in the 

form recommended by the Working Group and Subcommission. Instead, the state members 

established an Inter-sessional Working Group to elaborate a draA - not necessarily the 

original Draft Declaration prepared by the Working Group on Indigenow Peoples. The 

rights of importance to the hundreds of Indigenous Peoples involved in drafting the Draft 

Declaration may not survive the elaboration pmcess. 

Participation by Indigenous Peoples has become controversial outside the Working 

Group on Indigenous Peoples. The Worldng Group had allowed open registration of 

Indigenous delegates, waiving the formal procedures of the Economic and Social Council. 
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However, the Inter-sessionai Working Group has decided to limit Indigenous participation 

in the process, by that act afhnhg the Peoples legal status as objects of the colonizer states. 

Further, sessions are scheduled at times that will require additional travel to Geneva for 

Indigenous Peoples. As the process conthues ovapotentiaUy the next ten years, the number 

of Indigenous Peoples participating in the process may diminish simply because they will 

not be able to afford a high level of participation in the state dominated process. 

State governments with Indigenous Peoples are concerned about the Draft Declara- 

tion, although it is not a treaty binding on them. The UN Charter calls for respect for the 

equal rights and seIfdetembtion ofPeoples. Indigenous Peoples have been urging the UN 

state members to return to international law nonns that reflect the reality of Indigenous 

Peoples and the United Nations Charter. That is, the recognition of Indigenous Peoples 

needs to replace the Eumcentric intemational law fi.amed on the doctrine of discovery, if the 

UN is to Live up to its mandate. International law norms have been evolving to reflect 

modern realities reflecting the role of Indigenous Peoples, NGOs and others in the formation 

of the international system. 

The UN-specialized agency system is only one place where international law norms 

can be affected. This thesis documents one such process. Indigenous Peoples are involved 

in many processes both inside and outside the UN to promote recognition, application and 

protection of their rights to advance the evolution of international legal standards. The 

contradictions evident in i n t d o n a l  law based on the doctrine of discovery will eventually 

be resolved. 

For five hundred years, Indigenous Elders have told young people that they belong 
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to a nation of Peoples - an Indigenous nation. This is their reality. Indigenous Peoples have 

accomplished considerable progress in returning to their natural status as subjects of 

intematiod law- The time will come when interaational instruments on Indigenous rights 

are not drafted and adopted without the full participation and c o m t  of Indigenous Peoples 

and Indigenous nations take their place among the family of nations. Our Elders have told 

US SO- 
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APPENDIX I 

DRAFT DECLARATION AS AGREED UPON BY THE MEMBERS OF 'THE; 
WORKING GROUP AT ITS ELEWENTH SESSION1 

Aflnniirgthat indigenous peoples are equal in dignity and rights to all other peoples, 
while recognizing the right of ail peoples to be diffierent, to consider themselves diffetent, 
and to be respected as such, 

A m i n g  also that all peoples contttiute to the diversity and richness of civilizatons 
and cdtures, which constitute the common heritage of humankind, 

Aflming fhther that all doctrines, policies and practices based on or advocating 
superiority of peoples or individuals on the basis of national origin, racial, religious, ethnic 
or cultural diffefences are racist, scientifically fdse, legally invalid, morally condemnable 
and socially unjust, 

Reofinning also that indigenous peoples, in the exercise of their rights, should be 
free from di-tion of any kind, 

Concerned that indigenous peoples have been deprived of their human rights and 
fundamental fkedom, resulting, inter alia, in their colonization and dispossession of their 
lands, territories and resources, thus preventing them h m  exercising, in particular, their 
right to development in accordance with their own needs and interests, 

Recognizing the urgent need to respect and promote the inherent rights and 
characteristics of indigenous peoples, especially theu rights to their lands, territories and 
resources, which derive h m  their political, economic and social structures and b m  their 
cultures, spirihlal traditions, histories and philosophies, 

Welcoming the f a t  that indigenous peoples are organizing themselves for political, 
economic, social and cultural enhancement and in order to bring an end to all forms of 
discrimination and oppression wherever they occur, 

Convincerlthat control by indigenous peoples over development affecting them and 
their lands, territories and resources will enable them to maintain and strengthen their 
institutions, cultures and traditions, and to promote their development in accordance with 
their aspirations and needs, 

Recognizing also that respect for indigenous knowledge, cultures and traditional 
practices contributes to sustainable and equitable development and proper management of 
the environment, 

Emphusizingthe need dm demilitarization of the lands and territories of indigenous 
peoples, which will contriiute to peace, economic and social progress and development, 
understanding and f ihdly relations among nations and peoples of the world, 

Recognin'ngin particular the right of indigenous families and communities to retain 
shared fespo~lsr'bility for the upbringing, training, education and well-being of their children, 

Recognizing also that indigenous peoples have the right ke ly  to determine their 

' UN Doc. E/CN.4/Sub.2/1993/29. 
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relationship with States in a spirit of coexistence, mutual benefit and full respect, 
Considering that treaties, agreements and other arrangements between States and 

indigenous peoples are properly matters of intematiod concem and responsibility, 
AckrowIedgrirg that the Cbarter of the United Nations, the International Covenant on 

Economic, Social and Cultural Rights and the Covenant on Civil and Political Rights aftirm 
the fimdarnental importance of the right of seLfdetermination of all peoples, by virtue of 
which they freely determine their political status and k l y  pursue their economic, social and 
cultural development, 

Bearing in mind that nothing in this Declaration may be used to deny any peoples 
their right of seLfdeterrniaation, 

Encouraging States to comply with and eEectvely implement d l  international 
instruments, in particular those related to human rights, as they apply to indigenous peoples, 
in consultation and cooperation with the peoples concerned, 

Emphasin'ngthat the United Nations has an important and continuing role to play in 
promoting and protecting the rights of indigenous peoples, 

Believing that this Declaration is a firrther important step forward for the recognition, 
promotion and protection of the rights and M o m s  of indigenous peoples and in the 
development of relevant activities of the United Nations system in this field, 

Solemnly proclaims the following United Nations Declaration on the Rights of 
Indigenous Peoples: 

PART I 

Article 1 

Indigenous Peoples have the right to the full and effective enjoyment of a l l  human rights and 
bdamental fieedorns recognized in the Charter of the United Nations, the Universal 
Declaration of Hunum Rights and international human rights law. 

Article 2 

Indigenous individuals and pemples are fke and equal to all other individuals and peoples in 
dignity and rights, and have the right to be h e  h m  any kind of adverse discrimination, in 
particular that based on their indigenous origin or identity. 

Article 3 

Indigenous Peoples have the right of self-determination. By virtue of that right they fieely 
determine their political status and k l y  pursue their economic, social and culhval 
development. 
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Indigenous Peoples have the right to maintain and strengthen their distinct political, 
economic, social and cultural characteristics, as well as their legal systems, while retaining 
their rights to participate fully, if they so choose, in the poIiticaI, economic, social and 
cultural life of the State. 

Article 5 

Every indigenous individual has the right to a nationatity. 

Article 6 

Indigenous peoples have the collective right to live in M o m ,  peace and security as distinct 
peoples and to full guarantees against genocide or any other act of violence, including the 
removal of indigenous children from their familes and communities under any pretext. 

Article 7 

Indigenous Peoples have the collective and individual right not to be subjected to ethnocide 
and cultural genocide, including prevention of and redress for: 

(a) Any action which has the aim or effect of depriving them of their integrity as 
distinct peoples, or of their cultural values or ethnic identities; 
(b) Any action which has the aim or effect of dispossessing them of their lands, 
territories or resources; 
(c) Any form of population transfer which has the aim or eEit  of violating or 
undermining any of their rights; 
(d) Any form of assimilation or integration by other cultures or ways of life imposed 
on them by legislative, administrative or other measures; 
(e) Any form of propaganda directed against them. 

Article 8 

Indigenous Peoples have the collective and individual rights to maintain and develop their 
distinct identities and characteristics, including the right to identify themselves as indigenous 
and to be recognized as such. 

Article 9 

Indigenous Peoples and individuals have the right to belong to an indigenous community or 
nation, in accordance with the traditions and customs of the community or nation concerned. 
No disadvantage of any kind may arise &om the exercise of such a right. 
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Article 10 

Indigenous Peoples shall not be forcibly removed h m  their lands or territories. No 
relocation shall take place without the fkee and informed consent of the indigenous peoples 
concerned and after agreement on just and fair compensation an4 where possible, with the 
option to return. 

Article 11 

Indigenous peoples have the right to protection and security in periods of armed 
conflict, 

States shall observe international standards, in particular the Fourth Geneva 
Convention of 1949, for the protection of civilians populations in circumsbnces of 
emergency and armed conflict and shall not: 

(a) Recruit indigenous individuals against their will into the armed forces and, in 
particular, for use against other indigenous peoples; 
(b) Recruit indigenous children into the armed forces under any circumstances; 
(c) Force indigenous individuals to abandon their lands, territories or means of 
subsistence, or relocate than in special centres for military purpose 
(d) Force indigenous individuals to work for military purposes under any 
discriminatory conditions. 

PART III 

Article 12 

Indigemus peoples have the right to practice and revitalize their cultural traditions and 
customs. This includes the right to maintain, protect and develop the past, present and future 
mdestations of their cultures, such as archaeological and historical sites, artifacts, designs, 
ceremonies, technologies and visual and performing arts and literature, as well as the right 
to the restitution of cultural, intellectual, religious and spiritual property taken without their 
fiee and informed consent or in violation of their laws, traditions and customs. 

Article 13 

Indigenous peoples have the right to manifest, practise, develop and teach their spiritual and 
religious traditions, customs and ceremonies; the right to maintain, protect, and have access 
in privacy to their religious and cultural sites; the right to the use and control of ceremonial 
objects; and the right to the repatriation of human mains.  

States shall take effective measures, in conjunction with the indigenous peoples 
concerned, to ensure that indigenous sacred places, including burial sites, be preserved, 
respected and protected. 
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Article 14 

Indigenous peoples have the right to revitalize use, develop and transmit to future 
generations their histories, languages, oral traditions, philosophies, writing systems and 
literatures, and to designate and retain their own names for communities, places and persons. 

States shall take effective measures, whenever any right of indigenous peoples may 
be threatened, to ensure this right is protected and also to ensure that they can understand and 
be understood in political, legal and administrative proceedings, where necessary through 
the provision of interpretation or by other appropriate means. 

PART LV 

Article 15 

Indigenous children have the right to all levels and forms of education of the State. All 
indigenous peoples also have this right and the right to establish and control their educational 
systems and institutions providing education in their own languages, in a manner appropriate 
to their cultural methods of teaching and learning. 

Indigenous children living outside their communities have the right to be provided 
access to education in their own culture and language. 

States shall take effective measures to provide appropriate resources for these 
purposes. 

Indigenous peoples have the right to have the dignity and diversity of their culture, traditions, 
histories and aspirations appropriately reflected in all forms of education and public 
information. 

States shall take effective measures, in consul?ation with the indigenous peoples 
concerned, to eliminate prejudice and disaimination and to promote tolerance, understanding 
and good relations among indigenous peoples and aU segments of society. 

Article 17 

Indigenous peoples have the right to establish their own media in their own languages. They 
also have the right to equal access to all forms of non-indigenous media 

Article 18 

Indigenous peoples have the right to enjoy fully all rights established under international 
labour law and national labour legislation. 

Indigenous individuals have the right not to be subjected to any discriminatory 
conditions of labour, employment or salary. 
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PART V 

Article 19 

Indigenous peoples have the right to participate fully, if they so choose, at all levels of 
decision-making in matters which may Sect  their rights, Lives and destinies through 
representatives choose by themselves in accordance with their own procedures, as well as 
to maintain and develop their own indigenous decision-making institutions. 

Article 20 

Indigenous peoples have the right to participate fully, ifthey so choose, through procedures 
determined by them, in devising legislative or administrative measures that may affect than. 
States shall obtain the fke and informed consent of the peoples concerned before adopting 
and implementing such measures. 

Article 21 

Indigenous peoples have the right to maintain and develop their political, economic and 
social systems, to be secure in the enjoyment of their own means of subsisteace and 
development, and to engage h l y  in all their traditional and other economic activities. 
Indigenous peoples who have been deprived of their means of subsistence and development 
are entitled to just and fair compensation. 

Indigenous peoples have the right to special mea~uces for the immediate, effective 
and continuing improvement of their economic and social conditions, including in the areas 
of employment, vocational training and retraining, housing, sanitation, health and social 
security. 
Particular attention shall be paid to the rights and special needs of indigenous elders, women, 
youth, children and disabled persons. 

Article 23 

Indigenous peoples have the right to determine and develop priorities and strategies for 
exercising their right to development. In particular, indigenous peoples have the right to 
determine and develop all health, housing and other economic and social programmes 
affecting their own institution. 

Article 24 

Indigenous peoples have the right to their traditional medicines and health practices, 
including the right to the protection of vital medicinal plants, animals and minds .  
They also have the right to access, without any discrimination, to dl medical institutions, 
health services and medical care. 
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PART VI 

Article 25 

Indigenous peoples have the right to maintain and strengthen their distinctive spiritual and 
material relatioaship with the lands, territories, waters and coastal seas and other resources 
which they have traditionally owned or otherwise occupied or used, and to uphold their 
cesponsiiilities to future generations in this regard. 

Article 26 

Indigenous peoples have the right to own, develop, control and use the lands and territories, 
including the total environment of the lands, air, waters, coastal seas, sea-ice, flora and fauna 
and other resou~ces which they have traditionally owned and otherwise occupied or used. 
This includes the right to the full recognition of their laws, traditions and customs, land- 
tenure systems and institutions for the development and managemart of resources, and the 
right to effective measures by States to prevent any interference with, alienation of or 
encroachment upon these rights. 

Article 27 

Indigenous peoples have the right to the restitution of the lands, territories and resources 
which they have traditionally owned or otherwise occupied or used, and which have been 
confiscated. Where this is not possible, they have the right to just and fair compensation. 
Unless otherwise k e l y  agreed upon by the peoples concerned, compensation shall take the 
form of lands, territories and resources equal in quality, size and Legal status. 

Article 28 

Indigenous peoples have the right to the conservation, restoration and protection of the total 
environment and the productive capacity of their lands, territories and resources, as well as 
to assistance for the purpose b r n  States and through international cooperation. Military 
activities shall not take place in the lands and territories of indigenous peoples, unless 
otherwise freely agreed upon by the peoples concerned. 

States shall take effitive measures to ensure that no storage or disposal of hazardous 
materials shall take place in the lands and territories of indigenous peoples. 
States shall also take effective measures to ensure, as needed, that programmes for 
monitoring, maintaining and restoring the health of indigenous peoples, as developed and 
implemented by the peoples affected by such materials, are duly implemented. 
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Article 29 

Indigenous peoples are entitled to the recognition of the fbll ownership, control and 
protection of their cultural and inteuectual property. 

They have the right to special measures to control, develop and protect their sciences, 
technologies and cdtural rnanSestations, inciuding human and other genetic resources, 

medicines, knowledge of the properties of fiuma and flora, oral traditions, literatures, 
designs and visual and performing arts. 

Article 30 

Indigenous peoples have the right to determine and develop priorities and strategies for the 
development or use of their lands, territories and other resources, including the right to 
require that States obtain their h and informed consent prior to the approval of any project 
affecting their lands, territories and other resources, particularly in connection with the 
development, utilization or exploitation of mineral, water or other resources. Pursuant to 
agreement with the indigenous peoples concerned, just and fair compensation shall be 
provided for any such activities and measures taken to mitigate adverse environmental, 
economic, social, cultural or spiritual impact. 

PART VII 

Article 31 

Indigenous peoples, as a specific form of exercising their right to seff-detennination, have 
the right to autonomy or self-government, in matters relating to their internal aud local 
affairs, including culture, religion, education, information, media, health, housing, 
employment, social weIfke, economic activities, land and resources management, 
environmemtal and entry by non-members, as well as ways and means for financing these 
autonomous functions. 

Article 32 

Indigenous peoples have the collective right to determine their own citizenship in accordance 
with their customs and traditions. Indigenous citizenship does not impair the right of 
indigenous individuals to obtain citizenship of the States in which they live. 

Article 33 

Indigenous peoples have the right to promote, develop and maintain their institutional 
structures and their distinctive juridical customs, traditions, procedures and practices, in 
accordance with internationally recognized human rights standards. 
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Article 34 

Indigenous peapies have the collective right to determine the responsibilities of individuals 
to their communities. 

Article 35 

Indigenous peoples, in particular those divided by international borders, have the right to 
maintain and develop contacts, relations and cooperation, including activities for spiritual, 
cultural, political, economic and social purposes, with other peoples aaoss borders. 

States shall take effctive measures to ensure the exercise and implementation of this 
right. 

Article 36 

Indigenous peoples have the right to the recognition, observance and enforcement of treaties, 
agreements and other coastructive acrangements concluded with States or their successors, 
according to their original spirit and intent, and to have States honour and respect such 
treaties, agreements and other constructive arrangements. Conflicts and disputes which 
cannot otherwise be settied should be submitted to competent international bodies agreed to 
by all parties concerned. 

PART VII 

States shall take effective and appropriate measures, in consultation with the indigenous 
peoples concerned, to give full effect to the provisions of this Declaration. The rights 
recognized herein shall be adopted and included in national legislation in such a manner that 
indigenous peoples can avail themselves of such right in practice. 

Article 38 

Indigenous peoples have the right to have access to adequate financial and technical 
assistance, h m  States and through international cooperation, to pursue fieely their political, 
economic, social, cultural and spiritual development and for the enjoyment of the rights and 
fkeedoms recognized in this Declaration. 

Article 39 

Indigenous peoples have the right to have access to and prompt decision through mutually 
acceptable and firir procedures for resolution of conflicts and disputes with States, as well 
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as to effective remedies for all idhgements of their individual and collective rights. Such 
decision &all take into consideration the customs, traditions, rules and legal systems of the 
indigenous peoples concerned. 

Article 40 

The organs and specialized agencies of the United Nations system and other intergovern- 
mental organizations shall contribute to the full realization of the provisions of this 
Declaration through the mobiIization, inter olio, of financial cooperation and technical 
assistance. Ways and means of ensuring participation of indigenous peoples on issues 
affecting them shall be established. 

Article 41 

The United Nations shall take the necessary steps to ensure the implementation of this 
Declaration including the creation of a body at the highest level with special competence in 
this field and with the direct participation of indigenous peoples. All United Nations bodies 
shall promote respect for and full application of the provisions of this Declaration. 

PART IX 

Article 42 

The rights recognized herein constitute the minimum standards for the m v d ,  dignity and 
well-being of the indigenous peoples of the world. 

Article 43 

All the rights and fteedoms recognized herein are equally guaranteed to male and female 
indigenous individuals. 

Article 44 

Nothing in this Declaration may be construed as diminishing or extinguishing existing or 
hture rights indigenous peoples may have or acquire. 

Article 45 
Nothing in this Declaration may be interpreted as implying for any State, group or person 
any right to engage in any activity or to perfom any act contrary to the Charter of the United 
Nations. 
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APPENDIX II 

D M  of the Inter-American Dtcltrrtion on the Ftights of indigenous Peoples' 

PREAMBLE 

I. Indigeaous institutions and the shrcngthenlg of  nations 

The member States of the Orgauization of American States (hereaer the States), 
Recalling that the indigenous peoples of the Americas constitute an organized, 

distinctive and integral segment of their popJation and are entitled to be part of the countries' 
national identity, and have a special role to play in strengthening the institutions of the State 
and in establishing national unity based on democratic principles; and, 

Further recalling that some of the democratic institutions and concepts embodied in 
the Constitutions of American States originate eom institutions of the indigenous peoples, 
and that in many instances their present participatory systems for decision-making and the 
internal authority of the indigenous peoples wntri'bute to improving democracies in the 
Americas. 

2. Emdication of poverty 

Recogking the severe and widespread poverty aflicting indigenous peoples in many 
regions of the Americas, and that their Living conditions and social services are generally 
deplorable; and concerning that indigenous peoples have been deprived of their human rights 
and fundamental freedoms, resulting inter aiia in their colonization and the dispossession of 
their lands, territories and resources, thus preventing them fiom exercising, in particular, their 
right to development in accordance with their own needs and interests. 

Recalling that in the Declaration of Principles issued by the Summit of the Americas, 
in December 1994, the Heads of State and Govenments declared that in observance of the 
International Decade of the Worlds Indigenous People, they will focus their energies on 
improving the exercise of democratic rights and the access to social services by indigenous 
peoples and theu communities. 

3. Indigenous culture and ecology 

Appreciating the respect for the environment accorded by the cultures of indigenous 
peoples of the Americas, and considering the special relationship between the indigenous 
peoples and the land on which they live. 

AG/RES 1022 (MX-O/89). 
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4. Harmonious relations, respect and the absence o f  discrimination 

Mindful of the responsibility of all States and peoples of the Americas to participate 
in the struggle against racism and faclfaClal disaimhation. 

5. Enjoyment of community rights 

Recalling the international recognition of rights that can only be enjoyed when 
exercised in community with other members of a group. 

6. Indigenous survival and control of their territories 

Considering that in many indigenous cultures, traditional collective systems for control 
and use of land and territory, including bodies of water and coastal areas, are a necessary 
condition for their survival, social orgadtion, development and their individual and 
collective w e l l ~ g  and that the fbnn of such control and ownership is varied and distinctive 
and does not necessacily coincide with the systems protected by the domestic laws of States 
in which they live. 

7. Demilitarization of indigenous areas 

Noting the presence ofanned forces in many areas of the lands and temtories of the 
indigenous peoples, and emphasizing the importance of withdrawing them fkom where they 
are not strictly needed for their specific functions. 

8. Human rights instruments and other advances in internationaJ law 

Recognizing the preeminence and applicability of the American Declaration of the 
Rights and Duties of Man, the American Convention on Human Rights and international 
human rights law, to the States and peoples of the Americas; and 

Mindfid of the progress achieved by the States and indigenous organizations in 
c o d i g  indigenous rights, especially in the sphere of the United Nations and the 
lntemational Labor organization, and in this regard recalling the LO Agreement 169 and the 
Draft UN Declaration on the subject. 

AfGnning the principle ofthe universality and indivisibility of human rights, and the 
application of international human rights to all individuals. 

9. Advances in the provisions of national instruments. 

Noting the constitutional and legislative progresses achieved in some countries of the 
Americas in guaranteeing the rights and institutions of indigenous peoples. 
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Declare: 

SECTION ONE: 'INDIGENOUS PEOPLES' 

A* I Defmition 

1. In this Deckation indigenous peoples are those who embody historical continuity 
with societies which existed prior to the conquest and settlement of their territories by 
Europeanspeans (aiternative I) L as well as peoples brought involuatpriy to the New Worid who 
eeed themselves and re-established the culauff, h m  which they have b tom]. (alternative 
2) Las well as tribal peoples whose social, cultural and economic conditions distinguish them 
from other sectors of the national community, and whose status is regulated wholly or 
partially by their own customs or traditions or by special laws or regulations]. 

2. Self-identification as indigenous or tnial shall be regarded as a fimdarnental 
criterion for determining the groups to which the provisions ofthis Declaration apply. 

3. The use of the term "peoples" in this Instrument shall not be construed as having 
any implication with respect to any other rights that might be attached to that term in inter- 
national law. 

SECTION TWO. 'HUMAN RIGHTS' 

Art, tt Full Observance of human rights 

1. Indigenous peoples have the right to fuu and effective enjoyment of the human 
rights and fundamental fteedoms recognized in the Charter of the OAS, the American 
Declaration on the Rights and Duties of Man, the American Convention on Human Rights, 
and international human rights law, and nothing in this Declaration shall be construed as in 
any way limiting or denying those rights or authorizing any action not in accordance with the 
instruments of international law including human rights law. 

2. The States shall ensure for all indigenous peoples the fidl exercise of their rights. 
3. The States also recognize that the indigenous peoples are entitled to collective 

rights insofkr as they are indispensable to the enjoyment of the individual human rights of their 
members. Accordingly they recognize the right of the indigenous peoples to collective action, 
to their culture, to profess and practice their spiritual beliefs and to use their language. 

Art. UI Right to belong to an indigenous community or nation 

Indigenous peoples and individuals have the right to belong to an indigenous 
community or nation, in accordance with the traditions and customs of the community or 
nation concerned. No disadvantage of any kind may arise from the exercise of such a right. 
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Art, LV No forced assimilation 

The States shall ensure that within their legal system personality is attributed to 
commMes of indigenous peoples. 

Art,V Spedd parantees against discrimination 

I. The States recognize that, where circumstances so wamnt, special guarantees 
against discrimination may have to be instituted to enable indigenous peoples to m y  enjoy 
internationally and nationally-recognized human rights; and that indigenous peoples must 
participate illy in the prdption of such guarantees. 

2. The States shall also take the measures necessary to enable both indigenous women 
and men to exercise, without any discrimination, civil, political, economic, social and cultural 
rights. The States recognize that violence exerted against persons because of their gender 
prevents and nullifies the exercise of those rights. 

SECTION TBREE. CULTURAL DEVELOPMENT 

Art. VU. Right to Cultural Integrity 

1. States shall respect the cultural integrity of indigenous peoples, their development 
in their respective habitats and their historical and archeological heritage, which are important 
to the identity ofthe members of their groups and theu ethnic d v a l .  

2. Indigenous peoples are entitled to restitution in respect of property of which they 
have been dispossessed, or compensation in accordance with international law. 

3. States shall recognize, and respect, indigenous Hestyies, customs, traditions, forms 
of social organization, use of dress, language and dialects. 

Art. VIII  Philosophy, outlook and language 

I .  States recognize that indigenous languages, philosophy and outlook are a 
component of national and universal culture, and as such shall respect them and facilitate theu 
dissemination. 

2, The States shall take measures to see to it that broadest radio and television 
programs are broadcast in the indigenous languages, in the regions where there is a strong 
indigenous presence, and to suppolt the creation of indigenous radio stations and other media 

3. The States shall take effective measures to enable indigenous peoples to understand 
administrative, legal and political d e s  and procedures and to be understood in relation to 
these matters. In areas where indigenous peoples wish, education systems shall be conducted 
in the indigenous languages and incorporate indigenous content, and that shall also provide 
the necessary training and means for complete mastery of the official language or languages. 
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Art. iX Education 

1. Indigenous peoples shall be entitled to a) establish and set in motion their own 
educational programs, iastihltons and facilities, b) to prepare and implement their own 
educational plans, programs, cunicula and materials; c) to train, educate and accredit their 
teachers and . - ors The States shd  endeavour to ensure that such systems guarantee 
equal educational and teaching opportunities for the entire population and complementarity 
with national education system. 

2. States shall ensure that those educational systems are equal in all ways to that 
provided to the rest of the population 

3. States shall provide financial and any other type of assistance needed for the 
implementation of the provisions of this ArticIe. 

Art. X Spiritual and rtligious fmdom 

1. Indigenous peoples have the right to liberty of conscience, fieedom of religion and 
spiritual practice for indigenous communifies and their members, a right that implies fieedom 
to conserve them, change them, profess and propagate them, both publicly and privately. 

2. States shall take necessary measures to ensure that attempts are not made to 
forcibly convert indigenous peoples or to impose on them beliefs against the will of their 
communities. 

3. In collaboration with the Indigenous peoples concerned, the States shall adopt 
effective measures to ensure that their sacred sites, including burial sites, are preserved, 
respected and protected. When sacred graves and relics have been appropriated by state 
institutions, they s h d  be returned. 

Art. XI. Family Relations and family ties 

1. Families are a natural and basic component of societies and must be respected and 
protected by the State. Consequently the State shall protect and respect the various 
established forms of indigenous organizations relating to family and filiation. 

2. In determining the child's best interest in matters relating to the protection and 
adoption of children of members of indigenous peoples, and in matters of breaking of ties and 
other similar circumstances, consideration shall be given by Courts and other relevant 
insdtutions to the views ofthose peoples, including individual, f d y  and community views. 

Art. XII. Htalth and wellbeing 

1. The States shall respect indigenous medicine, pharmacology, health practices and 
promo tion, including prevention and rehabilitative practices. 

2. They shall hcilitate the dissemination of those medicines and practices of benefit 
to the entire population. 

3. Indigenous peoples have the right to the protection of vital medicinal plants, 
animds and minerds. 
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4. Indigenous peoples shall be entitled to use, mahtah, develop and manage their own 
health sem-ces, and they shall also have access, without any discrimhation, to all health 
institutions and services and medid care. 

5. The states shall provide the n v  means to enable the indigenous peoples to 
eliminate such health conditions in their commu~~ties which fhll below international accepted 
standards- 

Art. wl Right to enviranmentd protection 

1. Indigenous peoples are entitled to a healthy environment, which is an essential 
condition for the enjoyment of the right to life and weU-being. 

2. Indigenous peoples are entitled to information on the environment, including 
information that might ensure their ef fdve  participating in actions and policies that might 
&kt their environment, 

3. Indigenous peoples shall have the right to conserve, restore and protect their 
environment, and the productive capacity of their lands, territories and resources. 

4. Indigenous peoples shall participate firlly in formulating and applying governmental 
programmes of consewation of their lands and resources. 

5. Indigenous peoples shall be entitled to assistance from their states for purposes of 
environmental protection, and may request assistance fiom international organizations. 

SECTION FOUR. 'ORGANIZATIONAL AND POLITICAL RIGHTS' 

Art. XIV. Rights of association, assembly, f d o m  of expression and freedom of 
thought 

1. The States shall promote the necessary measures to guarantee to indigenous 
communities and their members their right of association, assembly and expression in 
accordance with their usages, customs, and ancestral traditions, beliefs and religions. 

2. The States shall respect and enforce the right to of assembly of indigenous peoples 
and to the use oftheir sacred and ceremonial areas, as well as the right to fbll contract and 
common activities with sectors and members of their ethnic groups living in the territory of 
neighbouring states. 

Art. XV. Right to sdf-government, management and control of internal affain 

1. States acknowledge that indigenous peoples have the right to fieely determine their 
political status and tieely pursue their economic, social and cultural development, and that 
accordingly they have the right to autonomy or ~e~govermnent with regard to their internal 
and local affairs, including culture, religion, education, information, media, health, housing, 
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employment, social weke ,  economic activities, land and resources management, the 
environment and entry by nonmembers; and to the ways and means for financing these 
autonomous functions. 

2. Indigemus populations have the right to participate without disctimination, ifthey 
so decide, in all decision-making, at all levels, with regard to matters that might &ect their 
rights, lives and destiny- They may do so through representatives elected by them in 
accordance with their own procedures- Tbqr sbsn also have the right to maintain and develop 
their own indigenous decision-making institutions, as well as equal opportunities to access 
to all national fora- 

Art. XVL Indigenow Law 

1. Indigenous law is an integral part of the States' legal system and of the framework 
in which theu social and economic development takes place. 

2. Indigenous peoples are entitled to maintain and reinfbrce their indigenous legal 
systems and also to apply them to matters within their communities, including systems 
pertaining to ownership of real property and natural resources, resolution of conflicts within 
and between indigenous communities, crime prevention and law enforcement, and 
maintenance of internal peace and harmony. 

3 .  In the jurisdiction of any State, procedures concerning indigenous peoples or their 
interests shall be conducted in such a way as to ensure the right of indigenous peoples to fidl 
representation with dignity and equality before the law. This shall include obsewance of 
indigenous law and customs and, where necessary, use of the native language. 

Art. XVtL National incorporation of  indigenous legal and organizational systems 

1. The States shall promote the inclusion, in their national organizational structures, 
of institutions and traditional practices of indigenous peoples. 

2. The institutions of each state in areas that are predominately indigenous or that are 
serving in those communities, shall be designed and adapted as to reflect and reinforce the 
identity, culture and oqphtion ofthose populations, in order to facilitate their participation. 

SECTION V. SOCIAL, ECONOMIC AND PROPERTY REHTS 

Art. XVLa Traditional forms of ownership and ethnic survival. Rights to land and 
territories 

1. Indigenous peoples have the right to the legal recognition of the various and 
specific forms of control, ownership and enjoyment of territories and property by indigenous 
peoples. 

2. Indigenous peoples have the right to the recognition of theu property and 
ownership rights with respect to lands and temtories they have historically occupied, as well 
as to the use of those to which they have historically had access for their traditional activities 
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and livelihood, 
3. Where property and user rights of indigenous peoples arise fiom rights existing 

prior to the creation of those States, the States shall recognize the titles of indigenous peoples 
relative thereto as permanent, exclusive, inalienable, irnprescriptiile and indefw'ble. This 
shall not limit the right to of indigenous peoples to attr i ie  ownership within the community 
in accordanoe with their custom, traditions, uses and traditional practices, nor &all it affect 
any collective community right over than Such titles may only be changed by mutual 
consent between the State and respective indigenous people when they have Ml knowledge 
and appreciation of the nature or attributes of such property. 

4. The rights of indigenous people to existing natural resources on their lands must 
be especially protected. These rights include the right to the use, management and 
conservation of such resources, 

5. In the event that ownership of the minerals or resources of the subsoil pertains to 
the State or that the State has rights over other resources on the lands, the governments must 
establish or maintain procedures fbr the participation of the peoples concerned in determining 
whether the interests ofthese people would be adversely affected and to what extent, before 
undertaking or authorizing any program for tapping or exploiting existing resources on their 
lands. The peoples concerned shall participate in the benefits of such activities, and shall 
receive compensation in accordance with international law, for any damages which they may 
sustain as a result of such activities. 

6. The States shall not transfer or relocate indigenous peoples except in exceptional 
cases, and in those cases with the fiee, genuine and informed consent of those populations, 
with fid.I and prior indemnity and prompt replacement of lands taken, which must be of similar 
or better quality and which must have the same legal status; and with guarantees of the right 
to return if the causes that give rise to the displacement cease to exist. 

7. Indigenous peoples have the right to the restitution of the lands, temtories and 
resources which they have traditionally owned or otherwise occupied or used, and which have 
been confiscated occupied, used or damaged, or the right to compensation in accordance with 
international law when restitution is not possible. 

8. The States shall take all rneasms, including the use of law enforcement personnel, 
to avert, prevent and punish, ifapplicable, any intrusion or use of those lands by unauthorized 
persons or by persons who take advantage of indigenous peoples or their lack of 
understanding of the laws, to take possession or make use of them. The States shall give 
maximum priority to the demarcation of properties and areas of indigenous use. 

Art. XIX Worken rights 

1. Indigenous peoples shall have the right to II1 enjoyment of the rights and 
guarantees recognized under international labor law or domestic labor law; they shall also be 
entitled, where circumstatlces so wanant, to special measures to correct, redress and prevent 
the discrimination to which they have historically been subject. 

2. Where circumstances so warrant, the States shall take such special measures as may 
be necessary to: 
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a protect effectively the workers and employees who are members of indigenous 
communities m respect offlak and equal hiring and tenas of employment, insofb as 
general legislation governing workers overall does not provide; 
b. to improve the work inspection d c e  in regions, companies or paid activities 
involving indigenous workers or employees; 
c. ensure that indigenous workers: 

I, enjoy equal opportunity and treatment as regards all 

-* 
conditions of employment, job promotion and advancement; 

u. are not subject to racial, sexual or other forms of harassment; 
iii. are not subjected to coercive hiring practices including 

servitude for debts or any other form of servitude, even if they 
have their origin in law, custom or a personal or collective 
arrangement which shall be deemed absolutely null and void 
in each instance; 

iv. are not subjected to working conditions that endanger their 
health, particularly as a result oftheir exposure to pesticides 
or other toxic or radioactive substances; 

v. receive special protection when they serve as seasonal, casual 
or migrant workers in agriculture or in other activities and also 
when they are hired by labor contractors in order that they 
benefit fiom national legislation and practice which must, itself 
be in accordance with W y  established international human 
rights standards in respect of seasonal workers, and 

vi. ensure that indigenous workers or employees are provided 
with full information on their rights, consistent with such 
national legislation and international standards, and on 
resources available to them in order to protect those rights. 

AIL XX latdlectual property rights 

I. Indigenous peoples shall be entitled to recognition ofthe fidl ownership, control 
and protection of such intelleztud property rights as they have in their cultural and artistic 
heritage, as well as measures to ensure for them legal status and institutional capacity 
to develop, use, share, market and bequeath, that heritage on to fbture generations. 

2. Where circumstances so warrant, indigenous peoples have the right to special 
measures to control, develop and protect, and full compensation for the use of their sciences 
and technologies, including their human and genetic resources in general, seeds, medicine, 
knowledge of plant and animal We, original designs and procedures. 

Art. XXL Right to development 

1. The states recognize the right of indigenous peoples to decide democratically what 
values, objectives, priorities and strategies will govern and steer their development course, 
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even ifthey are difke~t  h m  those adopted by the national government or by other segments 
of society. Indigenous peoples shall be endtled to obtain on a non-discriminatory basis 
appropriate means for their own development according to their preferences and values, and 
to contn'bute by their own means, as distinguishsbIe societies, to national development, and 
international cooperation 

2. The States shall take necessary measure to arntre that decisions regarding any plan, 
p r o m  or proposal attiing the rights or living conditions of indigenous peoples are not 
made without the fiee and informed consent and participation of those peoples, that their 
preferences are recognized and that no such plan, program or proposal that could have 
h-1 effixts on the normal livelihood of those populations is adopted. Indigenous 
communities have the right to resthtion or compensation in accordance with international 
law, for any damage which, despite the foregoing precautions, the execution of those plans 
or proposal may have caused them; and measures taken to mitigate adverse environmental, 
economic, social, cultural or spiritual impact. 

SECTION SIXTH GENERAL PROVISIONS 

Art. XW Treaties, agreements and other implied arrangements 

Indigenous peoples have the right to the recognition, observance and enforcement of 
treaties, agreements and other arrangements concluded with States or their successors, 
according to their spirit and intent, and to have States honor and respect such treaties, 
agreements and other constructive arrangements. Conflicts and disputes which cannot 
othenvise be settled should be submitted to competent international bodies (agreed to by ail 
parties concerned). 

Art. XIII 

Nothing in this instrument shall be construed as diminishing or extinguishing existing 
or future rights indigenous peoples may have or acquire. 

Art. XXrV 

Nothing in this instrument shall be construed as granting any right to ignore 
boundaries between States. 
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APPENDIX III 

UNITED NATIONS HUMAN RIGHTS BODES1 

' Judith P. Z k a ,  A m pamteruhip: indigenow ptoplu and the United Nations system (Park 
UNESCO Pubfishing 1994) at 53. 
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